IN THE SUPREME COURT OF THE STATE OF IDAHO

In the Matter of the Estate of Victoria H. Smith,
Deceased.

-----------------------------------------

Supreme Court Case No. 45313

VERNON K. SMITH, JR., individually, and in his
capacity as the fonner attorney-in-fact, agent and/or
fiduciary for Victoria H. Smith and/or the Estate of
Victoria H. Smith, and in any other capacity relevant to
these proceedings; and DOES 1-20,
Petitioner-AppellantAppellant on Appeal,
JOSEPH H. SMITH, an intestate heir of the Estate of
Victoria H. Smith, Deceased,

\.,

Defendant-RespondentRespondent on Appeal,
and
NOAH G. HILLEN, in his capacity as Personal
Representative of the Estate of Victoria H. Smith,
Intervenor -Respondent on Appeal.

CLERK'S RECORD ON APPEAL
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.
HONORABLE CHERI C. COPSEY

RORY R. JONES
ERIKA P. JUDD
WILLIAM A. FUHRMAN
ATTORNEY FOR APPELLANT
BOISE, IDAHO

ALLEN B. ELLIS
CHRIST T. TROUPIS\
ATTORNEY FOR RESPONDENT
BOISE, IDAHO
RANDALL A. PETERMAN
ATTORNEY FOR INTERVENORRESPONDENT ON APPEAL
BOISE, IDAHO
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ADA COUNTY DISTRICT COURT

CASE SUlVIMARY
CASE No. CV-IE-2014-15352
§

In The Matter Of The Estate Of
Vernon K Smith, SR, Victoria H Smith
Deceased

§
§

.§

Location: Ada County District Court
Judicial Officer: Copsey, Cheri C.
Filed on: 08/13/2014
Case Number History:

CASE INFORMATlON

Case Type: A6-Application for Informal
Probate
Case Flags: Converted Clerk Alert
CASE ASSIGNl\lENT

DATE

Current Case Assignment
Case Number
Court
Date Assigned
Judicial Officer

CV-IE-2014-15352
Ada County District Court
01/11/2016
Copsey, Cheri C.

PARTY INFORMATION

Lead Attorneys

Subject

Smith, Vernon K, Sr
Smith, Victoria H

Other Party

Bergmann, Sharon

Swafford, Ronald Lynn
Retained
208-524-4002(W)

Hillen, Noah Grant

Peterman, Randall A.
Retained
208-388-1228(W)

Smith, Joseph H

Ellis, Allen Boyd
Retained
208-345-7832(W)

Smith, Vernon K, Jr

DATE

Judd, Erika Parsons
Retained
208-331-1170(W)
EVENTS

& ORDERS OF THE COURT

08/13/2014

New Case - Informal Estate
New Case Filed - Informal Estate

08/13/2014

Petition
Petition for Appointment OfSpecial Administrator And Assignment Of Powers And Duties

09/18/2014

Notice of Hearing
Notice OfHearing

09/18/2014

Hearing Scheduled
Hearing Scheduled (Petition 10/16/2014 09:00 AM) Petnfor Appl ofSpecial Administrator

09/23/2014

Affidavit of Service
(2) Affidavit OfService (9-16-14)

10/03/2014

Petition
Petition For Formal Adjudication Of Intestacy And Formal Appl Of PR (Stephen T Sherer for

INDEX
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
Joseph H Smith)
10/03/2014

Acceptance of Appointment
Acceptance OfAppointment

10/03/2014

Objection
Objection toAppt OfSpecial Administrator

10/03/2014

Notice of Hearing
Notice OfPetn, Objection, and Hearing (10-16-14@9 am)

10/10/2014

Response
Response and Objection to Petition for Formal Aqjudication ofIntestacy and Appointment of
Personal Representative (Vernon Smith, atty for Estate)

10/10/2014

Response
Response and Objection to Petition for Appointment ofSpecial Administrator and Assignment
ofPowers and Duties (Vernon Smith, Atty for Estate)

10/14/2014

Miscellaneous
(2) Withdrawal ofPetition for Appointment ofSpecial Administrator and Assignment of
Powers and Duties (Ronald Swafford, atty for Sharon Bergmann)

10/14/2014

Affidavit
Affidavit Of Vernon K Smith In Opposition to Petns for Intestacy And Appl OfIntestate
Administerators

10/16/2014

Order
Calendaring Order

10/16/2014

Hearing Held
Hearing result for Petition scheduled on 10/16/2014 09:00 AM· Hearing Held Petnfor Appt o/1
Special Administrator; Petn For Formal Aqjud; Objection
J

10/16/2014

Hearing Scheduled
Hearing &heduled (Scheduling Conference 12/18/2014 09:30 AM)

10/16/2014

Demand for Notice
Demand For Notice (Ronald Swafford, atty for Sharon Bergmann)

10/16/2014

Demand for Notice
Demand For Notice (Ronald L Swafford For Sharon Bergmann)

10/16/2014

Petition Hearing (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Petnfor Appt ofSpecial Administrator; Petn For Formal Aqjud; Objection Hearing result for
Petition scheduled on 10116/2014 09:00 AM: Hearing Held

10/24/2014

Application
Application For Formal Probate Of Will OfDecedent Victoria H Smith And Formal Appt Of
PR (Vernon K Smith Jr for SefJ)

10/24/2014

Notice of Hearing
(2) Notice OfHearing (12-18-14@9:30 am)

10/24/2014

Objection
Objection To Demand For Notice Filed By Ronald L Swafford On BehalfOfSharon Bergmann'
As An Heir to The Estate Of Victoria H Smith

11/12/2014

Notice of Service
(2) Notice OfService OfInterrogatories And rquest For Production OfDocments To Joseph H
Smith
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
I 1/14/2014

Miscellaneous
List OfAvailable Dates

11/19/2014

Objection
Objection to Application/or Formal Probate of Will ofDecedent, Victoria H Smith, and
Formal Appointment ofPersonal Representative (Stephen Sherer, atty for Joseph Smith)

12/11/2014

Notice of Service
Notice O/Service

12/17/2014

Amended
Amended List OfAvailable Dates

12/18/2014

Hearing Held
Hearing result/or Scheduling Conference scheduled on 12118/2014 09:30 AM: Hearing Held
Appl For Formal Probate

12/18/2014

Notice of Service
Notice O/Service

12/18/2014

Scheduling Conference (9:30 AM) (Judicial Officer: Bieter, Christopher M.)
Appl For Formal Probate Hearing result for Scheduling Conference scheduled on 12118/2014
09:30 AM: Hearing Held

12/31/2014

Notice
Notice ofCorrected Caption to be Used in Further Proceedings in this Matter

12/31/2014

Notice of Hearing
Notice of Continued Scheduling Conference

01/07/2015

Amended
Amended Notice of Continued Scheduling Conference

01/07/2015

Hearing Scheduled
Hearing Scheduled (Scheduling Conference 03/0612015 09:00 AM)

01/08/2015

Order
Order on Corrected Caption Used in Further Proceedings Upon the Petition in this Matter

01/13/2015

Amended
Amended Notice ofContinued Scheduling Conference (03/06115 at 9:00am)

01/20/2015

Miscellaneous
Certificate O/Compliance

02/06/2015

Petition
Petition To Est Breach OfFiduciary Duty And Conversion

02/23/2015

Motion to Dismiss
Motion To Dismiss Petition to Establish Breach ofFiduciary Duty and Conversion Filed by
Joseph H Smith

02/23/2015

Memorandum
Memorandum in Support ofMotion to Dismiss

02/23/2015

Affidavit in Support of Motion
Affidavit of Vernon K Smith In Support OfMotion

03/06/2015

Hearing Held
Hearing result for Scheduling Conference scheduled on 03/06/2015 09:00 AM: Hearing Held
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ADA COUNT\' DISTRICT COURT

CASE SUMMARY
CASE NO. CV-IE-2014-15352
03/06/2015

Scheduling Conference (9:00 AM) (Judicial Officer: Bieter, Christopher M.)

04/01/2015

Amended
Amended Petition To Establish Breach OfFiduciary Duty And Conversion

04/30/2015

Motion
Rule 12(/) Motion to St,:ike

04/30/2015

Motion
Rule 12(b} Motn To Dismiss Amended Petn to Establish Breach ofFiduciary Duty And
Conversion File by Joseph H Smith

04/30/2015

Affidavit
Affidavit Of Vernon K Smith In Support OfMotn To Strike

04/30/2015

Affidavit
Affidavit Of Vernon K Smith In support OfMotn To Join Indispensable Party Under Rule 19
(a)(J)

05/12/2015

Memorandum
Supplemental Memorandum In Support OfMotn To Dismiss Amended Petn To Est Breach Of
Fiduciary Duty And Conversion Filed By Joseph H Smith

06/10/2015

Motion
Motion To Join Involuntary Plaintiff

06/10/2015

Motion
Motion To Strike Portions OfRespondents Response And Objection To Petition For Formal
A4iudication OfIntestacy And APPT OfPR Afld Of Vernon K Smith In Opposition To Petn
For Formal A4iudication OF Intestacy And APPT OfPR And Ajfd Of Vernon K Smith In
Opposition To Petitions For Intestacy And APPT OfIntestate Administrators

06/10/2015

Affidavit
Affidavit OfCounsel Re Motion To Join Involuntary Plaintiff

06/10/2015

Affidavit
Affidavid OfJoseph H Smith

06/10/2015

Affidavit
Affidavit OfKatherine Laxson

06/10/2015

Affidavit
Affidavit OfSharon Cunningham Smith

06/10/2015

Memorandum
Memorandum Of Law Supporting Motion To Join Involuntary Plaintiff

06/10/2015

Memorandum
Memorandum OfLaw In Support OfMotion To Strike

06/10/2015

Notice of Hearing
Notice OfHearing (6/24115 at 9 am)

06/10/2015

Hearing Scheduled
Hearing Scheduled (Hearing Scheduled 06/24/2015 09:00 AM) Motion to join involuntary
plaintiff

06/10/2015

Affidavit
Affidavit OF Father W. Thomas Faucher
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
06/12/2015

Memorandum
Memorandum Opposing Respondent's Motn To Dismiss

06/12/2015

Summons Filed
Summons Filed

06/15/2015

Amended
Amended Notice Of Hearing (7-8-15 @l:30 pm)

06/15/2015

Hearing Scheduled
Hearing Scheduled (Motion 07/08/20 I 5 01: 30 PM) to Join Involuntary Plaintiffand Motn to
Strike

06/15/2015

Hearing Vacated
Hearing result for Hearing Scheduled scheduled on 06/24/2015 09:00 AM- Hearing Vacated
Motion to join involuntary plaintiff

06/18/2015

Amended
Amended Afld ofSharon Cunningham Smith

06/18/2015

Amended
Amended Affd OfJoseph H Smith

06/24/2015

CANCELED Hearing Scheduled (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
Motion to join involuntary plaintiffHearing result for Hearing Scheduled scheduled on
06124/2015 09:00 AM: Hearing Vacated

06/29/2015

Affidavit of Service
Affidavit OfService (6118115)

07/06/2015

Response
Response And Objection To Petnr Joseph H Smith's Motn To Strike And Respondent's Memo
In Support Of That Response

07/08/2015

Hearing Held
Hearing result for Motion scheduled on 07/08/2015 OJ :30 PM: Hearing Held to Join
Involuntary Plaintiffand Motn to Strike

07/08/2015

Motion Hearing (l :30 PM) (Judicial Officer: Bieter, Christopher M.)
to Join Involuntary Plaintiffand Motn to Strike Hearing result for Motion scheduled on
07/08/2015 0/:30 PM: Hearing Held

07/17/2015

Hearing Scheduled
Hearing Scheduled (Pretrial Conference l l/20/2015 09:00 AM)

07/17/2015

Hearing Scheduled
Hearing Scheduled (Court Trial 12//4/2015 09:00 AM) Day I

07/17/2015

Hearing Scheduled
Hearing Scheduled (Court Trial 12/15/2015 09:00AM) Day 2

09/01/2015

Substitution of Counsel
Substitution OfCounsel (Allen B Ellis For Joseph Smith)

09/01/2015

Motion
Motion For Continuance Of Trial

09/01/2015

Memorandum
Memorandum In Support OfMotn For Continuance Of Trial
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
09/01/2015

Miscellaneous
Declaration OfAllen B Ellis

09/01/2015

Notice
Notice OfAssociation OfCounsel (Chirst Troupis with attorney Allen B Ellis)

09/01/2015

Notice of Hearing
Notice OfHearing (9-17-15@9:30 am)

09/01/2015

Hearing Scheduled
Hearing Scheduled (Motion 09/1712015 09: 30 AM) For Continuance

09/04/2015

Declaration
Declaration OfChrist T Troupis

09/08/2015

Objection
Objection To Petitioners Motion For Continuance OfTrial

09/10/2015

Memorandum
Supplemental Memorandum In Support OfMotion For Continuous OfTrial

09/10/2015

Declaration
Second Declaration OfAllen B Ellis

09/14/2015

Miscellaneous
Supplemental Declaration Of Christ Troupis

09/17/2015

Hearing Vacated
Hearing result for Motion scheduled on 09/17/2015 09:30 AM: Hearing Vacated For
Continuance

09/17/2015

Hearing Scheduled
Hearing Scheduled (Motion 10/23/2015 10: 30 AM) Motion to Continue

09/17/2015

CANCELED Motion Hearing (9:30 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
For Continuance Hearing result for Motion scheduled on 09/1712015 09: 30 AM: Hearing
Vacated

09/22/2015

Motion
Motion To Compel Discovery

09/22/2015

Memorandum
Memorandum In Support OfMotion To Compel Discovery

09/22/2015

Declaration
Third Declaration OfAllen B Ellis

09/22/2015

Notice of Hearing
Notice OfHearing (10/23/15 at 1030 am)

09/22/2015

Amended
Amended Notice OfHearing(] 0/23/15 at 1030 am)

09/22/2015

Notice of Service
Notice OfService

10/07/2015

Notice of Service
Notice OfService OfRequest For Admissions Directed To Joseph H Smith (10/6115)

10/19/2015

Motion
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
Motion To File An over-Length Brief Under Fourth District Local Rule 8.1
10/19/2015

Affidavit
Affidavit Of Vernon K Smith

10/19/2015

Affidavit
Second Affidavit Of Vernon K Smith In Support OfMotion For Summary Judgment

10/19/2015

Memorandum
Memorandum In Support OfRespondents Motion For Summary Judgment

10/20/2015

Motion
Respondents Motion For Summary Judgment

10/21/2015

Notice
Notice OfMotion And Motion To Strike Summary Judgment Motion

10/21/2015

Response
Response And Objection To Motion To Compel Discovery

10/23/2015

Motion Hearing (10:30 AM) (Judicial Officer: Bieter, Christopher M.)

10/26/2015

Order
Order On Motion To File Over-Length Brief (Denied)

10/26/2015

Hearing Held
Hearing result for Motion scheduled on 10/23/2015 10:30 AM: Hearing Held

10/27/2015

Notice of Hearing
Notice OfHearing (12-14-15 @9 am)

10/27/2015

Hearing Scheduled
Hearing Scheduled (Motion for Summary Judgment 12114/2015 09:00 AM)

10/28/2015

Order
Scheduling Order(PTC 1/22/2015 @ 9am and CT2/8/16 and 2/9/2015 @ 9am)

10/28/2015

Hearing Vacated
Hearing result for Court Trial scheduled on 12/14/2015 09:00AM: Hearing Vacated Day 1

10/28/2015

Hearing Vacated
Hearing result for Court Trial scheduled on 12/15/2015 09:00 AM: Hearing Vacated Day 2

10/28/2015

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 01/22/2016 09:00 AM)

10/28/2015

Hearing Scheduled
Hearing Scheduled (Court Trial 02/08/2016 09:00 AM) Day 1

10/28/2015

Hearing Scheduled
Hearing Scheduled (Court Trial 02/09/2016 09:00 AM) day 2

10/29/2015

Amended
Amended Memo In support OfRespondent's Motn For Summary Judgment

11/02/2015

Notice of Service
Notice O/Service

11/03/2015

Hearing Vacated
Hearing result for Hearing Scheduled scheduled on 11120/2015 09:00 AM: Hearing Vacated
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
11/04/2015

Response
Petnr's Supplemental Responses To Request For Admissions

11/04/2015

Notice of Service
Notice OfService

11/09/2015

Notice
Notice Of Compliance

11/09/2015

Amended
Amended Notice OfHearing (12-14-15@9 am)
Motn To Compel Discovery

11/20/2015

CANCELED Hearing Scheduled (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated

11/25/2015

Notice
Notice Of Taking Deposition Duces Tecum OfJoseph H Smith

11/25/2015

Notice of Service
Notice OfService

11/30/2015

Motion
Motion To Strike Second Affidavit Of Vernon Smith

11/30/2015

Motion
Second Motion To Compel Discovery

11/30/2015

Memorandum
Memorandum In Support Of Motion To Strike Second Ajfd Of Vernon K Smith

11/30/2015

Memorandum
Memorandum In Support OfSecond Motion To Compel Discovery

11/30/2015

Declaration
Second Declaration OfJoseph H Smith In Opposition To Motion For Summay Judgment

11/30/2015

Declaration
Fourth Declaration OfAlien B Ellis

11/30/2015

Memorandum
Memorandum In Opposition To Motn For Summary Judgment

11/30/2015

Notice of Service
Notice OfService

11/30/2015

Notice of Hearing
(2) Notice OfHearing (12114115 at 9 am)

11/30/2015

Hearing Scheduled
Hearing Scheduled (Hearing Scheduled 1211412015 09:00 AM) Motion To Strike Second
Affidavit Of Vernon K Smith

11/30/2015

Hearing Scheduled
Hearing Scheduled (Hearing Scheduled 12114/2015 09:00 AM) Second Motion To Compel
Discovery

12/07/2015

Notice of Service
Notice OfService
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
12/07/2015

Response
Response And Objection To Motn to Compel Disciery filed by Joseph H Smith On Nove 30,
2015

12/07/2015

Response
Response And Objtn To Petn Joseph H Smith's Motn To Strike Portions OfFirst And Second
Afld Of Vernon Smith

12/07/2015

Affidavit
Affidavit Of Vernon K Smith with Attachemtns OfDiscovery responses And Rule 37 Reply

12/07/2015

Memorandum
Reply Memo In Support OfMotn For Summary Judgment

12/08/2015

Affidavit
Supplemental Affidavit Of Vernon K Smkith re Real Proerty Market Valuations Made From
Current Tax Assessments

12/09/2015

Notice
Notice Vacating Deposition Duces Tecum OfJoseph H Smith

12/14/2015

Hearing Held
Hearing result/or Hearing Scheduled scheduled on 12/14/2015 09:00 AM: Hearing Held
Second Motion To Compel Discovery

12/14/2015

Hearing Held
Hearing result for Motion for Summary Judgment scheduled on 12/14/2015 09:00 AM:
Hearing Held

12/14/2015

Hearing Held
Hearing result for Hearing Scheduled scheduled on 12/14/2015 09:00 AM· Hearing Held
Motion To Strike Second Affidavit Of Vernon K Smith

12/14/2015

CANCELED Court Trial (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
Day 1 Hearing result/or Court Trial scheduled on 12/14/2015 09:00 AM: Hearing Vacated

12/14/2015

Motion for Summary Judgment (9:00 AM) (Judicial Officer: Bieter, Christopher M.)

12/14/2015

Hearing Scheduled (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Motion To Strike Second Affidavit Of Vernon K Smith Hearing result/or Hearing Scheduled
scheduled on 12/14/2015 09:00 AM· Hearing Held

12/14/2015

Hearing Scheduled (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Second Motion To Compel Discovery Hearing result for Hearing Scheduled scheduled on
12/14/2015 09:00 AM· Hearing Held

12/15/2015

Notice of Service
(2) Notice O/Service (12115/15)

12/15/2015

CANCELED Court Trial (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
Day 2 Hearing result for Court Trial scheduled on 12/15/2015 09:00 AM· Hearing Vacated

12/18/2015

Notice of Service
Notice OfService

12/21/2015

Notice
Notice O/Taking Deposition OfFather Thomas Faucher

12/23/2015

Order
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
Order Compelling Discovery
12/23/2015

Civil Disposition Entered
Civil Disposition entered/or: Bergmann, Sharon, Other Party; Smith, Joseph H. Other Party;
Smith, Vernon K Jr, Other Party; Smith, Vernon K Sr, Subject; Smith, Victoria H. Subject.
Case Close date: 12/23/2015

12/23/2015

Amended Judgment - Other:
Converted Disposition:
Order Compelling Discovery

12/28/2015

Motion
(2) Motion To Disqualify Presiding Magistrate For Cause As Disclosed By The Court

12/28/2015

Notice
Notice Of Taking Deposition Duces Tecum OfJoseph H Smith

12/28/2015

Notice
(3) Notice OfCompliance

12/28/2015

Notice of Hearing
Notice OfHearing (1/26/16 at 9 am)

12/28/2015

Hearing Scheduled
Hearing Scheduled (Hearing Scheduled 01/26/2016 09:00 AM)

12/28/2015

Order
Order Denying Respondents Motion For Summary Judgment

12/28/2015

Memorandum
Memorandum In Support OfPetitioners Motion For A Jury Trial

12/29/2015

Order
Order To Disqualify Presiding Magistrate

12/29/2015

Hearing Vacated
Hearing result/or Hearing Scheduled scheduled on 01/26/2016 09:00 AM: Hearing Vacated

12/29/2015

Hearing Vacated
Hearing result for Court Trial scheduled on 02/08/2016 09:00 AM- Hearing Vacated Day 1

12/29/2015

Hearing Vacated
Hearing result/or Court Trial scheduled on 02/09/2016 09:00 AM: Hearing Vacated day 2

12/29/2015

Hearing Vacated
Hearing result/or Pretrial Conference scheduled on 01/22/2016 09:00 AM: Hearing Vacated

12/29/2015

Change Assigned Judge: Self Disqualification
Change Assigned Judge: Self Disqualification

12/29/2015

Certificate of Mailing
Certificate OfMailing

12/29/2015

Miscellaneous
File@TCAfor Reassignment

01/06/2016

Memorandum
Memorandum In Opposition to Petnr's Motn For A Jury Trial

01/07/2016

Objection
Objection to Petnr's Request For A Jury Trial In These Probate Proceedings
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
01/ll/2016

Miscellaneous
Directive Reassigning Judge on Disqualification (I'o Judge Copsey)

01/11/2016

Change Assigned Judge: Reassignment
Change Assigned Judge: Reassignment

01/11/2016

Transcript Filed
Notice OfReassignment (I'o Judge Copsey)

01/11/2016

Transcript Filed
Notice Of Reassignment

01/11/2016

Transcript Filed
Notice OfReassignment

01/11/2016

Hearing Scheduled
Hearing Scheduled (Status Conference 02/01/2016 02:00 PM)

01/11/2016

Miscellaneous
Notice ofHearing (02/01116@2 pm)

01/14/2016

Amended
Amended Notice ofHearing (02101 II 6 @2 pm)

01/15/2016

Motion
Motion For Protective Order

01/15/2016

Declaration
Fifth Declaration OfAllen B Ellis

01/15/2016

Memorandum
Memorandum In Support OfProtective Order

01/15/2016

Notice of Hearing
Notice Of Hearing (2/1116 at 2 pm)

01/22/2016

CANCELED Pre-trial Conference (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated

01/26/2016

Memorandum
Supplemental Memorandum In Support ofObjection T Petnr's Request For A Jury Trial In
These Probate Proceedings

01/26/2016

Memorandum
Supplemental Memorandum In Support OfObjection To Petitioner's Request For A Jury Trial
In These Probate Proceedings

01/26/2016

CANCELED Hearing Scheduled (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated

01/28/2016

Response
Response To Petnr's Motn For Protective Order

02/01/2016

Hearing Vacated
Hearing result/or Status Conference scheduled on 02/01/2016 02:00 PM· Hearing Vacated

02/01/2016

Hearing Scheduled
Hearing Scheduled (Motion 02/22/2016 09:30 AM} Moitonfor Protection Order, Motion/or
Jury Trial/ Objection
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE NO. CV-IE-2014-15352
02/01/2016

Miscellaneous
Amended Notice ofHearing 02122/16@9:30 am

02/01/2016

Miscellaneous
Amended Notice ofHearing 02/22/16@9:30 am

02/01/2016

CANCELED Status Conference (2:00 PM) (Judicial Officer: Copsey, Cheri C.)
Vacated

02/03/2016

Miscellaneous
Amended Notice of Hearing 02/22/16@ 9:30 am

02/08/2016

CANCELED Court Trial (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
Day 1 Hearing result for Court Trial scheduled on 02/08/2016 09:00 AM: Hearing Vacated

02/09/2016

CANCELED Court Trial (9:00 AM) (Judicial Officer: Bieter, Christopher M.)
Vacated
day 2 Hearing result for Court Trial scheduled on 02/09/2016 09:00 AM· Hearing Vacated

02/16/2016

Notice
Notice OfCompliance

02/22/2016

Hearing Vacated
Hearing result for Motion scheduled on 02/22/2016 09: 30 AM: Hearing Vacated Moiton for
Protection Order, Motion for Jury Trial/ Objection

02/22/2016

CANCELED Motion Hearing (9:30 AM) (Judicial Officer: Copsey, Cheri C.)
Vacated
Moiton for Protection Order, Motion for Jury Trial/ Objection Hearing result for Motion
scheduled on 02/22/2016 09:30 AM: Hearing Vacated

02/29/2016

Order Granted
Order Granting Motion/or Protective Order

03/01/2016

Order
Order Denying Motion for Jury Trial

03/02/2016

Hearing Scheduled
Hearing Scheduled (Court Trial 10/24/2016 09:00 AM) 3 d 9-5

03/02/2016

Hearing Scheduled
Hearing Scheduled (Pretrial Conference 10/03/2016 04:30 PM)

03/02/2016

Scheduling Order
Scheduling Order

04/22/2016

Witness List
Petnr's Expert Witness Disclosure

04/25/2016

Notice of Service
Notice OfService

04/26/2016

Miscellaneous
Lis Pendens

05/02/2016

Notice
(2) Notice ofSubpoena Duces Tecum

05/02/2016

Notice of Service
Notice OfService
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ADA COUNTY DISTRICT COURT

CASE SUMMARY
CASE No. CV-IE-2014-15352
05/02/2016

Motion
1) Motion To Dismiss Petn OfJoseph H Smith; 2) Motn For Judgment On the Pleadings; 3)
Motn to Compel Compliance With Discovery Requests And Notice OfDeposition Duces
Tecum; 4) request/or Atty Fees

05/02/2016

Memorandum
Memorandum In Support Of Motn To Dismiss, Judgment On the Pleadings, Compliance With
Discovery Requests And Notice Of Deposition And Request For Atty Fees

05/02/2016

Affidavit
Affidavit Of Vernon K Smith, Filed iN Support OfMotn To dismiss, Judgment On the
Pleadings, Compliance with Discovery Requests And Notice Of Deposition, And Rquest For
Atty Fees

05/03/2016

Notice of Service
Notice O/Service

05/03/2016

Notice of Hearing
Notice OfHearing (5-24-16@9:30 am)

05/04/2016

Amended
Amended Notice ofHearing Re Motion To Dismiss Petn OfJoseph H Smith Motion For
Judgment On the Pleadings Motion to Compel Compliance With Discovery Requests And
Notice Of Deposition Duces (7.1 l.16@9:30AM}

05/04/2016

Hearing Scheduled
Hearing Scheduled (Motion 0711112016 09:30AM} Motion To Dismiss Petn OfJosephH
Smith Motion For Judgment On the Pleadings Motion to Compel Compliance With Discovery
Requests And Notice Of Deposition Duces

05/09/2016

Notice of Service
(2) Notice Of Service

05/13/2016

Affidavit of Service
Affidavit O/Service 5.09.16

05/13/2016

Affidavit of Service
Affidavit OfService 5.09.16

05/23/2016

Motion
Motion to Quash Subpoena Duces Tecum

05/23/2016

Affidavit
Affidavit ofErica J White in Support ofMotion to Quash Subpoena Duces Tecum

05/24/2016

Declaration
Sixth Declaration ofAllen B Ellis

05/24/2016

Memorandum
Memorandum in Opposition to Motion to Quash Subpoena

05/24/2016

Notice
Notice ofAmended Subpoena Duces Tecum

06/01/2016

Motion
Motion For Partial Summary Judgment

06/01/2016

Memorandum
Memorandum In Support OJMotn For Partial Summary Judgment
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06/01/2016

Miscellaneous
Seventh Declaration OfAllen B Ellis

06/01/2016

Notice of Hearing
Notice OfHearing (7-11-16@9:30 am)

06/06/2016

Notice of Withdrawal of Attorney
Notice Of Withdrawal (Chris Troupis Withdrawing but Allen B Ellis Still Representing Joseph
HSmith)

06/06/2016

Notice of Service
Notice OfService

06/08/2016

Declaration
Declaration ofW Lyman Belnap

06/10/2016

Notice
Notice of Compliance

06/13/2016

Affidavit of Service
Affidavit OfService 6.03.16

06/14/2016

Miscellaneous
Eighth Declaration OfAllen B Ellis

06/15/2016

Certificate of Mailing
Certificate OfMailing

06/15/2016

Notice
Notice OfSubpoena Duces Tecum

06/15/2016

Notice of Hearing
Notice OfHearing (7-11-16@9:30 am)

06/15/2016

Motion
Motion Fo In Camera Review And Determination OfRelease OfRecords

06/15/2016

Miscellaneous
Documents Submitted For In Camera Review Only

06/17/2016

Notice of Service
Notice OfService

06/20/2016

Declaration
Ninth Declaration ofAllen B Ellis

06/20/2016

Notice
Notice ofSubpoent Duces Te cum

06/20/2016

Notice of Hearing
Notice OfHearing Re Motion/or Order Authorizing the Issuance ofSubpoenas (7.11.16@
9:30PM)

06/21/2016

Notice of Service
Notice OfService

06/23/2016

Notice of Hearing
Notice OfHearing (7-11-16@9:30 am)

06/27/2016

Declaration
Tenth Declaration OfAllen B Ellis
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06/27/2016

Memorandum
Memorandum In Opposition To Motns To Dismiss and Judgment On the Pleadings

06/27/2016

Affidavit
Affidavit Of Vernon K Smith In support Of Objecdtion To Joseph H Smith's Motn For For
Partial Summary Judgment

06/27/2016

Memorandum
Memorandum In Opposition To Joseph Smith's Motn for Partial Summary Judgment

07/01/2016

Notice of Service
Notice O/Service

07/05/2016

Reply
Reply Brie/in Support ofMotion/or Partial Summary Judgment

07/05/2016

Reply
Reply Memorandum in Support ofMotion to Dismiss Judgment on the Pleadings Compliance
With Discovery Requests and Notice ofDeposition and Request for Attorney Fees

07/11/2016

DC Hearing Held: Court Reporter:# of Pages:
Hearing result/or Motion scheduled on 07/11/2016 09:30 AM: District Court Hearing Held
Court Reporter: Kasey Redlich
Number of Transcript Pages/or this hearing estimated: Less than 200 pages

07/11/2016

Order
Order re: Ada County Coroner Records

07/11/2016

Motion Hearing (9:30 AM) (Judicial Officer: Copsey, Cheri C.)
Motion To Dismiss Petn OfJoseph H Smith Motion For Judgment On the Pleadings Motion to
Compel Compliance With Discovery Requests And Notice Of Deposition Duces and Motion for
Order Authorizing the Issuance ofSubpoenas Hearing result/or Motion scheduled on
0711112016 09:30 AM: District Court Hearing Held
Court Reporter: Kasey Redlich
Number of Transcript Pages for this hearing estimated: Less than 200 pages

07/15/2016

Notice
Notice ofIntent tp Decide the Motion for Partial Summary Judgment

07/19/2016

Order
Order Authorizing Issuance a/Subpoenas

07/19/2016

Order Denied
Order Denying Miscellaneous Motions ofRespondent

07/19/2016

Order
Order Granting Motion for Partial Summary Judgment

07/25/2016

Memorandum
Memorandum Of costs And Atty Fees

07/25/2016

Declaration
Eleventh Declaration OfAllen B Ellis

08/01/2016

Objection
Objection to Memorandum ofCosts and Attorney Fees Memorandum in Opposition to Any
Award ofAttorney Fees and Costs Motion to Disallow Attorney Fees and Costs

08/02/2016

Amended
Amended Memorandum ofCosts and Attorney Fees
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08/02/2016

Declaration
Eleventh Declaration ofAllen B Ellis (Amended)

08/08/2016

Objection
To Amended Memo OfCosts And Atty Fees; Memo In Opposition To any Award OfAtty Fees
And Costs; Motn to Disallow Atty Fees And Costs

08/1 l/2016

Motion
For Attorney Fees And Costs

08/l 1/2016

Declaration
Twelfth Declaration ofAllen B Ellis

08/11/2016

Memorandum
in Opposition to Motion to Disallow Attorney Fees and Costs

08/11/2016

Memorandum
Supplemental Memorandum ofCosts and Attorney Fees

08/19/2016

CANCELED Motion Hearing- Civil (I 0:00 AM) (Judicial Officer: Copsey, Cheri C.)
Vacated
All Pending Motions and Objections

08/19/2016

Notice of Hearing
08123/16@ JO am

08/19/2016

Notice of Hearing
Amended Notice ofHearing 8/23/16@ JO am

08/19/2016

Motion to Shorten Time
to Hear Motiion to Vacate Trial to Allow Procurment of Outside Counsel

08/19/2016

Motion to Vacate
and Reset Trial

08/19/2016

Affidavit
of Vernon K Smith Filed in Support ofMotion to Vacate and Reset Court Trial for New
Counsel to Prepare for Trial

08/19/2016

Memorandum
in Opposition to Motion to Vacate Trial

08/19/2016

Notice of Service

08/19/2016

Certificate of Compliance
In Response To Judge Copsey's Order To Provide An Accting

08/23/2016

Motion Hearing- Civil (10:00 AM) (Judicial Officer: Copsey, Cheri C.)

08/23/2016

Court Minutes

09/02/2016

Notice
OfCompliance

09/07/2016

fflNotice of Service

09/07/2016

fflMotion
For Order For Further Accounting, For Re-Conveyance Of&tate Properties, And For
Supervised Administration
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09/07/2016

ffl Memorandum In Support of Motion
For Order For Further Accounting, For Re-Conveyance Of&tate Properties, And For
Supervised Administration

09/08/2016

/51 Declaration
Second Declaration OfJoseph Smith

09/09/2016

fflAmended
Notice And Amended Certificate OfService
9/9/16

09/09/2016

QJ Motion
For Reconsideration OfOrder Entered July 19, 2016

09/09/2016

fflAffidavit
Of Vernon K Smith In Support OfMotn For Reconsideraton

09/09/2016

fflAffidavit
Supplemental Affd of Vernon K Smith In Support ofMotn For Reconsideration

09/09/2016

ffl Memorandum
In Support OfReconsideration Motn Directed To The Court's Order Entered July 19, 2016

09/09/2016

ffl Notice of Hearing
Re Motn For Reconsideration (9-26-16@1:30 pm)

09/09/2016

ffl Notice of Hearing
Motnsfor Order Further Accting,for Re Conveyance of&tate Properties and/or Supervised
Admin (9-26-16@ 1:30 am))

09/09/2016

fflAmended
Notice OfHearing Motn for Further Accting Reconveyance of&tate Properties and for
SupervisedAdmin (9-26-16@1:30 pm)

09/15/2016

fflNotice
ofAssociation ofAttorney

09/19/2016

ffl Memorandum
in Opposition To Motion For Reconsideration

09/21/2016

ffl Objection
to Motion/or Orders for an Accounting/or Reconveyance ofProperties and/or Supervised
Administration

09/22/2016

fflNotice
ofAssociation ofCounsel

09/23/2016

mReply
Brief (Motion For Further Accounting And Supervised Administration)

09/23/2016

ffl Reply to Memorandum
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In Support OfMotion For Recondsideration DirecteD To The Court's ORder Entered On July
19,2016
09/23/2016

fflAffldavit
Of Vernon K Smith, Filed In Support OfMotion For Reconsideration Directed To The Court's
Order Entered July 19,2016

09/23/2016

fflReply
Brief (Motion for Further Accounting and Supervised Administration)

09/26/2016

Motion for Reconsideration (1:30 PM) (Judicial Officer: Copsey, Cheri C.)
and Further accting, Reconveyance ofEstate Properties and Supervised Admin

09/26/2016

ffl Court Minutes

09/27/2016

ffl Order
ofReference Appointing Master

09/30/2016

fflMotion
Respondent's Motn In Limine

09/30/2016

ffl Memorandum
In Support OfMotn In Limine

09/30/2016

ffl Declaration
Ofcounsel In Support ofMotn In Limine

09/30/2016

l5J Declaration
- Thirteenth Declaration ofAllen B Ellis

09/30/2016
10/03/2016
10/03/2016

ffl Memorandum of Costs & Attorney Fees
Pre-trial Conference (4:30 PM) (Judicial Officer: Copsey, Cheri C.)

ffl Proposed Findings ofFacts
Contestant Joseph H Smith's Proposed Findings ofFact and Conclusions ofLaw

10/03/2016

ffl Witness List
Contestant's Witnes And Exhibit List

10/03/2016

ffl Proposed Findings ofFacts
Respondent Vernon K Smith's Proposed Findings ofFact and Conqlusions ofLaw

10/03/2016

ffl Witness List
Respondent's Preliminary Witness and Exhibit List

10/03/2016

ffl Court Minutes

10/06/2016

fflNotice
ofHearing (10-14-16@3 pm)

10/07/2016

fflNotice of Service
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10/10/2016

ffl Memorandum
Memorandum Re: Pending Motions in Limine

10/10/2016

fflNotice of Hearing
(Re Contestant's Motion in Limne 10.14.16@3:00 PM)

10/10/2016

fflMotion
- Contestants Motion in Limine

10/10/2016

fflMotion
Respondent's Second Motin in Limine

10/10/2016

fflAffidavit
Declaration ofCounsel in Support ofSecond Motion in Limine

10/10/2016

ffl Memorandum In Support of Motion
Memorandum in Support ofSecond Motion in Limine

10/10/2016

ffl Memorandum
Memorandum Re Statements ofDecedent

10/11/2016

fflorder
Denying Reconsideration

10/13/2016

ffl Objection
to Memorandum of Costs and Attorney Fees; Memorandum in Opposition to Award of
Attorney Fees and Costs; Motion to Disallow Attorney Fees and Costs

10/14/2016

Motion to Compel (3:00 PM) (Judicial Officer: Copsey, Cheri C.)
and Motion in Limine

10/14/2016

ffl Court Minutes

10/14/2016

mBrief Filed
Supplemental BriefRe Pending Motions in Limine

10/18/2016
10/18/2016

ffl Transcript Filed
Transcript Filed

10/19/2016

fflMotion
to Take Judicial Notice

10/21/2016

fflAmended
Vernon K. Smith's First Amended Witness and Exhibit List

10/25/2016

Court Trial (8:30 AM) (Judicial Officer: Norton. Lynn G.)
10/25/2016-10/26/2016, 10/31/2016

10/25/2016

mCourt Minutes
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10/26/2016

ffl Court Minutes

11/03/2016

fflReport
Special Master October 2016 Report

I 1/04/2016

ffl Notice of Preparation of Transcript
and Filing

12/08/2016

ffl Stipulation
to Extend Briefing Deadlines

12/16/2016

fflNotice
ofLodging Appeal Transcript

12/16/2016

ffl Transcript Filed
- Transcript ofAudio Recording Proceedings

12/19/2016

fflReport
Special Master November 2016 Report

12/28/2016

fflorder
Order to Extend Briefing Deadlines

01/20/2017

ffl Brief Filed
Vernon Smith's Closing Argument

01/20/2017

ffl Brief Filed
-Contestant's Post-Trial Brief

01/31/2017

fflReport
-Special Master's Monthly Report for December 2016

02/03/2017

ffl Brief Filed
Vernon K. Smith's Rebuttal Closing Argument

02/03/2017

ffl Brief Filed
Contestant's Post-Trial Rebuttal Brief

02/13/2017

fflMotion
to Strike Contestant's Post-Trial Rebuttal Brief(in Part)

02/15/2017

ffl Memorandum
Memorandum in Opposition to Respondent's Motion to Strike Contestant's Rebuttal Brief

02/24/2017

fflorder
Denying Motion to Strike

03/09/2017

ffl Findings of Fact and Conclusions of Law

03/09/2017

fflorder
Appointing Special Administrator (Noah Hillen)
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03/09/2017

ffl Civil Notice of Hearing
Appointment ofPersonal Representative 4/14/2017 at 10:00am

03/13/2017

ffl Memorandum
ofCosts and Fees

03/13/2017

ffl Affidavit
Fourteenth Declaration ofAllen B. Ellis

03/14/2017

fflNotice
Notice ofRetention of Counsel (Randall Peterman for Noah Hillen)

03/15/2017

ffl Notice of Service

03/16/2017

fflNotice
ofDeposition Duces Tecum to Vernon K. Smith, Jr., In All ofHis Capacities

03/17/2017

fflAmended
Amended Notice ofDeposition Duces Tecum to Vernon K. Smith, Jr., in all ofhis Capacities

03/20/2017

ffl Memorandum
Supplemental Memorandum ofFees

03/21/2017

ffl Miscell~eous
LisPendens

03/22/2017

fflNotice
Notice ofRetention ofReal Estate Broker

03/22/2017

ffl Declaration
Declaration ofMark Bottles

03/27/2017

ffl Memorandum
Second Supplemental Memorandum ofFees

03/27/2017

ffl Declaration
ofStephen T. Sherer

03/27/2017

fflMotion
to Disallow Memorandum ofAttorney Fees and Costs

03/27/2017

ffl Memorandum
Memorandum in Support ofMotion to Disallow Memorandum ofAttorney Fees and Costs

03/28/2017

ffl Declaration
Supplemental Declaration ofMark Bottles

03/29/2017

fflMotion
Motion to Approve (a) Payment ofSpecial Administrator Compensation; and (b) Payment of
Attorney Fees and Costs - March 2017
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03/29/2017

fflNotice of Hearing
(4-14-17@10:00AM)

03/30/2017

~Motion
for Attorney Fees

03/30/2017

ffl Memorandum
Memorandum in Opposition to Motion to Disallow Contestant's Attorney Fees

03/30/2017

ffl Notice of Hearing
Motion for Attorney Fees (4.14.17@10:00 AM)

03/30/2017

fflMotion
to Approve Payment ofSpecial Master Compensation

03/30/2017

ffl Notice of Hearing
Motion to Approve Payment ofSpecial Master Compensation (4.14.17@ 10:00 AM)

03/30/2017

fflMotion
Special Administrator's (a) Motion to Require VHS to Immediately Comply in All Respects
with Order Appointing Special Administrator

03/30/2017

fflMotion
Special Administrator's Motion to Sell Farm Equipment and Other Items ofPersonal Property
Which are Assets ofthe Estate

03/30/2017

fflNotice of Hearing
on Motion to Comply and Motion to Sell Farm Equipment and Other Items ofPersonal
Property {April 14, 2017 at 10:00am)

03/31/2017

ffl Miscellaneous
Release ofLis Pendens

04/04/2017

fflNotice
ofErrata re Exhibit B to Motion to Approve Payment ofSpecial Master Compensation

04/06/2017

ffl Miscellaneous
Release ofLis Pendens

04/06/2017

fflobjection
to Motion to Approve (a) Payment ofSpecial Administrator Compensation; and (b) Payment o/1
Attorney Fees and Costs - March 2017
_I

04/06/2017

fflobjection
to Special Administrator's (a) Motion to Require VHS to Immediately Comply in All Respects
with Order Appointing Special Administrator

04/06/2017

ffl Affidavit
ofRory R. Jones in Support ofRespondent's Objection to Special Administrator's (a) Motin to
Require VHS to Immediately Comply in all Respects

04/06/2017

ffl Objection
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to Special Administrator's Motion to Sell Farm Equipment and Other Items ofPersonal
Property which are Assets ofthe Estate
04/10/2017

fflReport
March 2017 Monthly Report by Special Administrator, Noah Hillen

04/10/2017

fflNotice
LisPendens

04/11/2017

ffl Miscellaneous
Lis Pendens

04/11/2017

tgResponse
Response ofSpecial Administrator to Vernon K. Smith, Jr. 's Objection to Motions Filed by the
Special Administrator

04/13/2017

mNotice
Notice of Errata re March 2017 Monthly Report by Special Administrator, Noah Hillen

04/13/2017

mDeclaration
Declaration ofRandall A. Peterman

04/13/2017

mResponse
Response ofSpecial Administrator to Vernon K Smith, Jr. 's Objection to Four Motions Filed
by the Special Administrator

04/13/2017

fflResponse
Response ofSpecial Administrator to Vernon K Smith, Jr. 's Objection to Hi/fen's Motion to
Sell Farm Equipment, and Other Items ofPersonal Property Which are Assets of the Estate

04/13/2017

ffl Appeal Filed in District Court

04/14/2017
04/14/2017
04/14/2017

04/17/2017

Appointment of Personal Representative (10:00 AM) (Judicial Officer: Copsey, Cheri C.)

Ii\'! Court Minutes
Civil Notice of Hearing
(Appointment ofPersonal Representative)May 5th at 10:00 AM

ffl Notice of Service
of Vernon K Smiths Response to Special Administrators First Set ofRequest for Production of
Documents

04/19/2017

morder
Governing Procedures on Appeal

04/21/2017

fflMotion
Motion to Stay Enforcement ofOrders Pending Appeals

04/2In017

ffl Memorandum
Memorandum in Support ofMotion to Stay Enforcement ofOrders Pending Appeals

04/21/2017

fflAffidavit
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Affidavit of Vernon K. Smith in Support ofMotion to Stay Eriforcement ofOrders Pending
Appeal
04/21/2017

fflNotice
Notice ofHearing

04/26/2017

~ Notice of Hearing
(May 5th at 10:00am)

04/28/2017

ffl Memorandum
Memorandum in Opposition to Motion to Stay

04/28/2017

~Response
Response ofSpecial Administrator to Vernon K. Smith, Jr. 's Motion to Stay Eriforcement of
Orders Pending Appeal

04/28/2017

ffl Declaration
Declaration ofNoah Hillen as ofApril 28, 2017

05/01/2017

fflAmended
Order Governing Procedures on Appeal

05/03/2017

t9 Declaration
Declaration ofRandall A. Peterman

05/03/2017

ffl Reply to Memorandum
Reply Memorandum in Support ofMotion to Stay Proceedings

05/05/2017

Appointment of Personal Representative {10:00 AM) {Judicial Officer: Copsey, Cheri C.)

05/05/2017

ffl Court Minutes

05/08/2017

fflMotion
Motion for Approval to Enter into Lease Agreement with Mikkelsens

05/08/2017

ffl Declaration
Declaration ofNoah G. Hillen in Support ofMotion for Approval to Enter into Lease
Agreement with Mikkelsens

05/08/2017

05/09/2017

mNotice
Notice ofHearing Re: Motion for Approval to Enter into Lease Agreement with Mikkelsens

mNotice of Hearing
Amended Notice ofHearing Re: Motion for Approval to Enter into Lease Agreement with
Mikkelsens

05/10/2017

fflorder
(Denying Joseph Smith's Motion for Attorney Fees)

05/10/2017

fflAmended
Findings ofFact and Conclusions ofLaw

05/12/2017
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ffl Decision or Opinion
Re: Multiple Motions
05/15/2017

ffl Petition
Against Vernon K. Smith, Jr., and Other Associated Individuals or Entities (May 15, 2017)
(SEND THIS AND ALL THE SUMMONSES TO "SENIOR JUDGE PLAN B CLERK)

05/15/2017

~ Summons Issued
And Filed - Vernon K. Smith, Jr. (SEND TO "SENIOR JUDGE PLAN B CLERK'~

05/15/2017

mSummons Issued
And Filed- Victoria L. Smith

05/15/2017

ffl Summons Issued
And Filed· VHS Properties, LLC.

05/15/2017

ffl Summons Issued
And Filed· Riverside Farms, Inc.

05/15/2017

~ Summons Issued
And Filed· S & S Trust, LLC.

05/16/2017

ffl Application
for Entry ofJudgment

05/16/2017

fflNotice
Notice ofHearing

05/16/2017

tg Certificate of Service
ofPetition Against Vernon K. Smith, Jr., and Other Associated Individuals or Entities (May
15, 2017)

.

05/19/2017

ffl Objection
to Motion for Approval to Enter into Lease Agreement with Mikkelsens

05/19/2017

~Affidavit
of Vernon K. Smith in Opposition to Special Administrator's Motion to Enter Into a Lease with
Mikkelsens

05/19/2017

ffl Objection
to Application for Entry ofJudgment

05/19/2017

fflAmended
First Amended Appeal

05/23/2017

ffl Affidavit of Service
• Victoria L. Smith (5-18-17)

05/24/2017

fflAmended
Second Amended Order Governing Procedure on Appeal

05/24/2017

fflNotice
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Notice ofFiling Transcript
05/24/2017

ffl Miscellaneous
Acceptance ofAppointment

05/24/2017

,;J Miscellaneous
Bond ofPersonal Representative

05/24/2017

ffl Letters of Administration
Paid Postage for 4 Copies -No Cert

05/24/2017

fflResponse
to the (a) Affidavit o/Vernon K. Smith in Opposition to Special Administrator's Motion to
Enter Into lease iwht Mickelsens; and (b) Objection to Motion for Approval to Enter Into
Lease Agreement

05/24/2017

ffl Declaration
ofAlexander P. McLaughlin

05/26/2017

Motion Hearing Civil (1:00 PM) (Judicial Officer: Copsey, Cheri C.)
M

05/26/2017

fflorder
Order Granting Motion for Approval to Enter into Lease Agreement with Mikkelsens

05/26/2017

ffl Court Minutes

06/01/2017

~Estimate
Cost ofAppeal Transcript

06/01/2017

~ Motion for Disqualification of Judge
Without Cause

06/01/2017

fflAmended
Amended Lis Pendens

06/01/2017

fflNotice
Notice of Voluntary Dismissal of Victoria L. Smith Only (SEND TO SENIOR JUDGE PLAN B
CLERK)

06/01/2017

fflMotion
VHS Properties LLC's Motion for Disqualification ofJudge Without Cause

06/01/2017

fflNotice
of Voluntary Dismissal of VHS Properties, LLC., Riverside Farms, Inc., and S & S Trust,
LLC., Only

06/02/2017

ffl Order
Denying Motion for Disqualification ofJudge without Cause (Victoria L. Smith)

06/02/2017

fflorder
on Motion Under Rule 70(b) ofthe Idaho Rules of Civil Procedure, Vesting All Real and
Personal Property ofthe Estate in the Personal Representative
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06/02/2017

ffl Judgment
on Motion Under Rule 70(b) ofthe Idaho Rules ofCivil Procedure, Vesting All Real and
Personal Property ofthe Estate in the Personal Representative

06/02/2017

fflorder
Denying Motion for Disqualification ofJudge Without Cause (VHS Properties LLC)

06/02/2017

mMotion
Verified Motion-Petition to Intervene on Appeal

06/02/2017

~Response
Opposition to VHS Properties, LLC_s Motion to Disqualify Without Cause

06/02/2017

ffl Civil Notice of Hearing
Verified Motion /Petition to Intervene on Appeal (6/2212017 at 3:30 PM)

06/06/2017

fflorder
on Pending Motions to Disqualify without Cause

06/06/2017

ffl Notice of Payment of Transcript
-Appeal

06/07/2017

ffl Infonnation to Heirs and Devisees

06/08/2017

fflMotion
Motion to Stay Enforcement ofOrders Pending Appeal - District Court (SEND THIS TO
SENIOR JUDGE PLAN B CLERK QUEUE)

06/08/2017

ffl Memorandum
Memorandum in Support ofMotion to Stay Enforcement ofOrders Pending Appeal - District
Court (SEND TO SENIOR JUDGE PLAN B CLERK)

06/08/2017

ffl Affidavit
Affidavit ofCounsel in Support ofMotion to Stay Enforcement of Orders Pending Appeal
(Exhibits 4 and 6 are audio, CD File Barcode Number 44361652)

06/08/2017

ffl Affidavit
Second Affidavit of Vernon K. Smith in Support ofMotion to Stay Enforcement of Orders
Pending Appeal (SEND TO SENIOR JUDGE PLAN B CLERK)

06/08/2017

fflNotice
Notice ofHearing Re: Motion to Stay (6-22-17@3:30 PM} (SEND TO SENIOR JUDGE
PLAN B CLERK QUEUE)

06/13/2017

fflNotice of Service
ofNotice to Creditors

06/13/2017

ffl Affidavit of Service
(6-7-17)

06/14/2017

ffl Memorandum
Memorandum in Opposition to Motion to Stay Orders
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06/15/2017

ffl Response

ofPersonal Representative to Vernon K. Smith, Jr. s Motion to Stay Enforcement ofOrders
Pending Appeal - District Court

06/15/2017

ffl Declaration
ofRoger Clubb

06/15/2017

ffl Declaration
ofRandall A. Peterman in Support ofResponse ofPersonal Representative to Vernon K.
Smith, Jr. s Motion to Stay Enforcement ofOrders Pending Appeal - District Court

06/15/2017

ffl Objection
to Verified Motion/Petition to Intervene on Appeal_

06/19/2017

QJ Report
Status Report by Personal Representative, Noah Hillen

06/20/2017

ffl Affidavit in Support of Motion
Affidavit of Vernon K Smith in Support ofMotion to Stay

06/20/2017

ffl Memorandum
Reply Memorandum in Support of Verified Motion/Petition to Intervene on Appeal

06/20/2017

ffl Declaration
ofNoah HI/en (June 20, 2017)

06/21/2017

ffl Declaration
Declaration ofNoah Hillen (June 21, 2017)

06/22/2017

Motion Hearing (3:30 PM) (Judicial Officer: Schroeder, Gerald F.)
Verified Motion/Petition to Intervene

06/22/2017

ffl Court Minutes

06/27/2017

fflMotion
to Dismiss Petition Against Vernon K Smith, Jr. and other Associated Individuals or Entities

06/27/2017

ffl Memorandum In Support of Motion
to Dismiss Petition Against Vernon K. Smith, Jr. and Other Associated Individuals (May 15,
2017)

06/28/2017

fflNotice of Hearing
(07/14/2017 at 3:00pm)

07/05/2017

fflMotion
to Approve Payment ofE&O Insurance From Estate Property

07/05/2017

ffl Proof of Publication
Post Register

07/05/2017

ffl Proof of Publication
000029
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- Idaho Statesman
07/07/2017

fflobjection

to Motion to Approve Payment ofE&O Ins
07/07/2017

ffl Memorandum
in Opposition to Motion to Dismiss Petition Against Vernon K. Smith & Other Associated
lndvidua/s

07/07/2017

ffl Memorandum In Support of Motion
Memorandum in Opposition to Motion to Dismiss Petition

07/07/2017

fflMotion

to Disqualify Counsel/or Respondent Vernon Smith
07/11/2017

fflNotice

ofLodging Appeal Transcript
07/11/2017

Transcript Lodged

Appeal 7.8.15, 12.14.15, 8.23.16, 9.26.16, 10.3.16, 10.14.16, 5.5.17
07/11/2017

fflMotion

Motion to Alter Appellate Procedures (SEND THIS TO SENIOR JUDGE PLAN B CLERK)
07/11/2017

ffl Memorandum In Support of Motion
Memorandum in Support ofMtn to Alter Appellate Proceedings (SEND THIS TO SENIOR
JUDGE PLAN B CLERK)

07/12/2017

fflReply

Memorandum in Support ofMotion to Dismiss Petition Against Vernon K. Smith, Jr.
07/12/2017

fflNotice

ofChange ofAddress (Allen B Ellis)
07/12/2017

fflNotice

ofFiling of Transcript
07/14/2017

ffl Motion Hearing (9:00 AM) (Judicial Officer: Copsey, Cheri C.)
Motion to Dismiss Petition against Vernon K. Smith, Jr.

07/14/2017

lii] Court Minutes

07/14/2017

fflMotion

Motion to Intervene
07/14/2017

fflMotion

Motion to Set Aside Judgment under Rule 70(b) of/RCP, Vesting All Real And Personal
Property a/The Estate In the PR
07/14/2017

fflAmended

Second Amended Notice ofAppeal
07/17/2017
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m

Memorandum

Memorandum in Opposition to Motion to Approve Payment
07/19/2017

mNotice of Hearing

(8-10-17@1:30 pm) (SEND THIS TO SENIOR JUDGE B......)
07/20/2017

fflNotice

ofStatus Conference (07121/17 at 9:00am)
07/21/2017

Motion Hearing (9:00 AM) (Judicial Officer: Copsey, Cheri C.)

07/21/2017

m

07/25/2017

mAmended

Court Minutes

Third Amended Order Governing Procedure on Appeal
07/27/2017

mMotion

Personal Representative's Second Motion/or Order
07/27/2017

ffl Declaration
ofRandall A. Peterman (July 27, 2017)

07/28/2017

ffl Miscellaneous
Withdrawal ofPR's Motion/or Order Requiring That Crop Proceeds from Vernon's Farming
Operation (a) be Paid over to the PR..... (SEND TO SENIOR JUDGE PLAN B QUEUE)

07/28/2017

ffl Miscellaneous
Second Amended Lis Pendens

07/31/2017

fflMotion
for Payment ofSpecial Administrator Compensation and Attorney Fees and Costs

07/31/2017

fflNotice of Hearing

on Motion to Approve Compensation and Attorney Fees and Costs (8-25-17@ 10 AM)
08/01/2017

fflobjection

Objection to Transcripts
08/03/2017

ffl Civil Notice of Hearing
8/17/2017 at 1:30

08/03/2017

fflNotice

ofNon-Opposition to Objection to Transcripts
08/03/2017

mNotice of Hearing

Notice a/Status Conference (08/10/2017 at 1:30pm)
08/03/2017

fflobjection

to Motion to Alter Appellate Proceedings
08/04/2017

fflNotice

Notice ofNon-Opposition to Objection to Transcripts
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08/04/2017

fflMotion
Motion to Amend Petition Against Vernon K Smith, Jr, And Other Associated lndivicuals Or
Entities (SEND TO SENJOR JUDGE PLAN B CLERK)

08/04/2017

ffl Memorandum In Support of Motion
Memorandum in Support ofMotion to Amend Petn Against Vernon K Smith Jr and Other
Associated individuals or Entitities (SEND TO SENIOR JUDGE PLAN B CLERK)

08/07/2017

~Amended
Amended Notice ofHearing (8.28.17@ 11 :00 AM)

08/07/2017

fflNotice
Notice ofNon-Opposition to Motion to Amend Petition

08/07/2017

~ Inventory

08/09/2017

fflNotice of Hearing
(8-29-17@1 lam)

08/09/2017

~Notice
Of Lodging Appeal Transcript 7.14.17

08/09/2017

ffl Transcript Lodged
Transcript ofAudio-Recored Proceedings

08/10/2017

Motion Hearing-Civil (1:30 PM) (Judicial Officer: Schroeder, Gerald F.)
Motion to Expedite Appeal

08/10/2017

ffl Court Minutes

08/16/2017

ffl Notice of Hearing
(09/14/17 at 10:00am)

08/17/2017

ffl CANCELED Objection Hearing (1 :30 PM) (Judicial Officer: Schroeder, Gerald F.)
Vacated
Objection to Transcripts

08/18/2017

ffl Memorandum
Supplemental Memoramdum in Opposition to Motion to Dismiss Personal Representatives
Petition

08/22/2017

ffl Order
Granting Permission to Apply to the Supreme Court for Acceptance ofAppeal

08/31/2017

fflNotice
ofFiling Transcripts on Appeal

09/07/2017

fflobjection
Objection to Motion to Approve Payment ofSpecial Admin Comp & Attys Fees and Costs

09/07/2017

ffl Memorandum
000032
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Memorandum in Opposition to Motion to Amend Petition against VKS, et al
09/08/2017

ffl Memorandum
in Support ofMotion to Amend Petition

09/08/2017

ffl Stipulation
Re: Bifurcation ofProceedings Upon Appeal

09/12/2017

fflReply
ofSA and PR to Objection filed by Vernon K. Smith Jr to Motion to Approve (a) Payment of
SA Compensation; and (b) Payment ofAtty Fees

09/12/2017

fflMotion
to Strike Contestant's Memorandum in Support ofMotion to Amend Petition against Vernon K.
Smith

09/12/2017

fflNotice
ofErrata re Reply ofSpecial Administrator and Personal Representative to Objection filed by
Vernon K. Smith Jr.

09/12/2017

fflReply
Reply Memorandum in Support ofMotion to Amend Petition (SEND THIS TO SENIOR
JUDGE PLAN B CLERK)

09/13/2017

fflNotice
ofLodging Appeal Transcript

09/13/2017

ffl Transcript Lodged
Appeal 7.11.16

09/14/2017

Motion Hearing (10:00 AM) (Judicial Officer: Copsey, Cheri C.)
Second Motion/or Order Requiring Crop Proceeds be paid to PR, Motion to Approve Special
Master Compensation

09/14/2017

ffl Court Minutes

09/14/2017

ffl Miscellaneous
Correcting the Record

09/18/2017

fflMotion
(a) to Sell Farm Equipment; and (b) to Sell Misc Personal Property Items (SEND THIS TO
SENIOR JUDGE PLAN B QUEUE)

09/18/2017

ffl Declaration
o/Randal/A. Peterman (September 18, 2017) (SEND THISTOSENIORJUDGEPLAN B
QUEUE)

09/18/2017

fflNotice of Hearing
(10-11-17@11 am) (SENDTHISTOSENIORJUDGEPLAN BQUEUE)

09/21/2017

fflorder
Approving Stipulation
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09/21/2017

fflorder

Granting Motion/or Acceptance ofAppeal and Expediting Appeal - Supreme Court No. 45313
09/26/2017

fflobjection

Supplemental Objection to PR's Motion to Approve Payment of Special Admin Compensation
& Attorney Fees and Costs
09/28/2017

,;iResponse

to Supplemental Objection to Motion
09/28/2017

fflNotice

Joint Notice Submitting Motion to Approve Payment ofSpecial Administrator Fees
10/03/2017

fflMotion

to (A) Sell 1,280 Acre Hamer Farm; and (BJ Notice ofNew 2017/18 Lease as to Hamer Farm
10/03/2017

ffl Declaration
ofRandall A. Peterman (October 3, 2017)

10/03/2017

ffl Notice of Hearing
(10-30-17@ JO am)

10/04/2017

ffl Objection

to PR's Verified Motion to Sell Farm Equipment & Misc Personal Property Items of the Estate
10/04/2017

fflAffidavit
ofRory R Jones

10/04/2017

ffl Affidavit
a/Vernon K Smith

10/10/2017

ffl Order
Vacating Briefing Schedule

10/10/2017

fflReply

in Support ofm PR's Verified Motion to Sell Farm Equipment and to Sell Miscellaneous
Personal Property Items ofthe Estate
10/10/2017

ffl Declaration
ofNoah G. Hillen in Support ofPR's Verified Motion to Sell Farm Equipment andSe/1

Miscellaneous Personal Property Items ofthe Estate
10/10/2017

fflAmended

Third Amended Notice ofAppeal
10/11/2017

Motion Hearing (l l :00 AM) (Judicial Officer: Copsey, Cheri C.)
Motion to Sell Farm Equipment and Miscellaneous Personal Items ofthe Estate

10/11/2017

ffl Court Minutes

10/16/2017

'fa Motion
for Approval to Enter into Lease Agreement re Chinden Property
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CASE SUMMARY
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10/16/2017

ffl Declaration
ofMark Bottles

10/16/2017

~ Declaration
ofRandall A. Peterman

10/16/2017

fflNotice of Hearing
(10/30/2017 at 10:00am)

10/23/2017

fflNotice
a/Transcript Lodged x 2 - Supreme Court No. 45313

10/30/2017

Motion Hearing (10:00 AM) (Judicial Officer: Copsey, Cheri C.)
Motion/or Approval ofSale of Certain Real Property in Jefferson County, Idaho

DATE

FINANCIAL lNFORl\tATION

Other Party Hillen, Noah Grant
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

26.25
26.25

o.oo

Other Party Smith, Joseph H
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

166.00
166.00
0.00

Other Party Smith, Vernon K, Jr
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

102.50
102.50
0.00

Other Party Unknown Payor
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

43.00
43.00
0.00

Subject Smith, Vernon K, Sr
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

420.00
420.00
0.00

Subject Smith, Victoria H
Total Charges
Total Payments and Credits
Balance Due as of 10/23/2017

11.75
11.75
0.00
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SWAFFORD LAW, P.C.
eJt
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131

O;PUTY

Attorney for Petitioner, Sharon Bergmann
IN THE DISTRICT COURT OF THE FOURTH JU:QICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE C UNTY OF ADA

IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH I (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals,
SHARON BERGMANN,

Case No.
PETITION OR APPOINTMENT OF
SPECIAL
MINISTRATOR AND
ASSIGNM:&NT OF POWERS AND
DUTIES

Petitioner.

COMES NOW the Petitioner, SHARON BERGMANN, by and through her attorney
RONALD L. SWAFFORD, ESQ., who petitions this Court pursu It to Idaho Code §§15-3-614
i

and 15-3-61 7 for the appointment of a Special Administrator and a$signment of powers and
I

duties of that Special Administrator.

I. PARTIES
1.

Vernon K. Smith I (hereinafter referred to as "V em n I") died in Ada County in

1966 at the age of 53. Vernon I married Victoria H. Smith (hereina er referred to as "Victoria")
in 1938. Vernon I and Victoria were still married at the time of Ve on I's death.

PETITION FOR APPOINTMENT OF SPECIAL ADMINISTRATOR AND ASSIGNMENT OF P WERS AND DUTIES - Page I
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2.

Victoria, the surviving spouse of Vernon I, was bo

October 31, 1913, and died

in Ada County on September 11, 2013.
3.

Vernon and Victoria were the parents of three child en, Joseph Haverl Smith,
1

Vernon K. Smith II (hereinafter referred to as "Vernon II"), and Viiky Anne Converse.
4.

The Petitioner, Sharon Bergmann, formerly known as Sharon Smith, (hereinafter

referred to as "Sharon"), was previously married to Vernon II. Th divorce was extensively
litigated from 1992 to 2000 in Ada County, Idaho, before the Hono able Judge Eismann. The
final order and judgment of the court granted Sharon a substantial jldgment which has remained
unpaid for approximately fourteen (14) years.

II. STATEMENT OF THE FACTS

5.

Sharon incorporates Paragraphs one (1) through foll (4) by reference.

6.

Vernon II is a principle beneficiary of Vernon I's an Victoria's estates.

7.

Vernon I's estate has not been probated, though he led in 1966.

8.

Victoria's estate has not been probated, though she Jied on September 11, 2013.

9.

Sharon and Vernon II were divorced on February 11 1997

10.

Pursuant to the divorce, Sharon has a substantial jud ment against Vernon IL

11.

Sharon's judgment was entered by the Court on Apr 1 26, 2000, has been

1

,

regularly and timely renewed, and is still a valid and enforceable ju gment.
12.

Pursuant to Idaho Code§ 15-3-614, Sharon is an int rested person, as she holds a

valid judgment against the primary beneficiary Vernon II.
13.

Prior to Victoria's death, Sharon made numerous art mpts to execute on said

judgment. Vernon II successfully avoided execution and payment y various means including
filing petitions for bankruptcy, which were later voluntarily dismis ed. Vernon II's asset

PETITION FOR APPOINTMENT OF SPECIAL ADMINISTRATOR AND ASSIGNMENT OF P WERS AND DUTIES- Page 2
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ownership structure was extremely obscure, to the extent that it wa impossible for Sharon to
successfully execute on the judgment. Vernon II, an attorney, succ ssfully obscured his assets
and utilized bankruptcy proceedings to prevent Sharon from execut ng on the judgment for over
fourteen (14) years.
14.

Sharon submits that during her marriage to Vernon 111, she observed Vernon II

routinely handle Victoria's affairs in all respects, without exception.
15.

Vernon II is in possession of Victoria's will, which ,vas prepared and signed by

Victoria, and which he has declined and/or refused to probate.
16.

Vernon I, died in 1966. A search of Ada County, Id

o records does not reveal

that Vernon I's estate was probated, though it has been forty eight (f'.1-8) years since his death.
I
I

III. ALLEGATIONS AND REQUEST FOR
APPOINTMENT OF SPECIAL ADMINISTRATOR
I
I

17.

Sharon incorporates paragraphs one (1) through sixt en (16) by reference.

18.

It is requested that a special administrator be appoin ed to pro bate Vernon I's

estate and Victoria's estate, either jointly or separately.
19.

Sandra L. Clapp, Attorney at Law, of Sandra L. Clapp & Associates, 1025 South

Bridgeway Place #180, P. 0. Box 2660, Eagle, Idaho 83616; (208) 1938-2660, (hereinafter
referred to as "Ms. Clapp") has agreed to her appointment as "Spec al Administrator", subject to
the Court's approval and designation. Ms. Clapp has practiced law in Idaho since 1991. Ms.
Clapp is the former president of the Boise Estate Planning Council

d is a member of the

Southwest Idaho Planned Giving Council. Ms. Clapp previously se, ed as chair of the Idaho
State Bar Section of Taxation, Probate, and Trusts, as chair of the I aho Law Foundation
Continuing Legal Education Committee, and was previously on the steering committee for the

PETITION FOR APPOINTMENT OF SPECIAL ADMINISTRATOR AND ASSIGNMENT OF P WERS AND DUTIES - Page 3
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Idaho Leave a Legacy program. Ms. Clapp is currently on the gove ing board of the Idaho State
Bar Section of Law Practice Management and is also a member offrust and Estate
Professionals, Inc.
20.

Vernon I's and Victoria's estates have substantial as~ets, including a large farm in

Jefferson County, Idaho (approximately five hundred (500) acres),

I

hich is valued in excess of

THREE MILLION DOLLARS ($3,000,000.00).
21.

The Jefferson County farm is believed to be leased r rented, generating income,

though Vernon I and Victoria are deceased.
22.

Victoria's estate includes a Victorian Home and real! property located on a ranch

in Ada County, Idaho. The estimated value of the home and ranch i in excess of THREE
HUNDRED FIFTY THOUSAND DOLLARS ($350,000.00). Viet ria's estate also includes
financial accounts and substantial personal property, not yet identi ,ed nor inventoried.
23.

Vernon II has a conflict of interest as it pertains to tlie probate of Vernon I's and

Victoria's estates. When the estates are probated, Vernon II will inherit substantial property to
which Sharon's judgment will attach, requiring him to pay the fo

'

against him stemming from the divorce. Further, Sharon believes

ernon II has married an

een (14) year old judgment

individual named Victoria (hereinafter referred to as "wife"), coinc dentally the same name as
his mother. Sharon is concerned that Vernon II has the knowledge, rieans, and opportunity to
enable him to manipulate Victoria's estate through the use of his w fe's name and signature.
24.

Sharon is very familiar with Vernon II's integrity an credibility. Sharon is

convinced that Vernon II is intentionally avoiding probate due to hi conflict of interest,
collecting income, accessing Victoria's accounts, and dissipating t e estate. Sharon submits that
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Vernon II will manipulate the estate assets to avoid probate taxes a djudgment creditors,
including herself.
25.

Sharon submits that Vernon II is using his means an knowledge to avoid

applicable state and federal inheritance taxes, as well as personal tclf on the post-death income.
26.

Vernon II has possession of Victoria's Will and is re;quired to probate said Will

pursuant to Idaho Code § 15-2-902. Sharon requests Vernon II proquce Victoria's Will as
required by Idaho Code §15-2-902 or face contempt charges.
27.

Idaho Law requires an estate be probated if the real roperty and assets of the

estate exceed ONE HUNDRED THOUSAND DOLLARS ($100,0 0.00). Victoria's assets are
estimated to be a minimum of THREE MILLION THREE HUND~D FIFTY THOUSAND
DOLLARS ($3,350,000.00).
28.

Sharon submits that the conflict of interest describe herein establishes

circumstances where Vernon II will not, and should not act as pers nal representative of the
estates. If Vernon II were to be appointed personal representative, t would guarantee a
1

prolonged and expensive probate wherein Vernon II would be the r~cipient of probate
compensation as personal representative. Not only would it prolong the estate closing, but it
I

would also foster litigation.
29.

Neither a petition for probate has been filed, nor has an appointment of a personal

representative been made for either estate.
30.

Sharon requests that the Court, through formal prob te, appoint Ms. Clapp, or

otherwise, as Special Administrator pursuant to Idaho Code §15-3 614 to secure the proper
administration of Vernon I's and Victoria's estates. Should the Co rt decline to appoint Ms.
Clapp, Sharon requests the appointment of a substitute administra or, independent of the parties.
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Attached hereto as ATTACHMENT "A" is Ms. Clapp's agreeme

to be appointed and act as

Special Administrator of the estates, should the Court grant this Petition.
31.

Pursuant to Idaho Code § 15-617, Sharon requests th~t this Court grant the Special

Administrator all power, duties and rights of a personal representati e and instruct the Special
Administrator to probate Vernon I's and Victoria's estates in full.
32.

Sharon requests this Court set a hearing, with notice to the heirs of the deceased

described above, for the purpose of appointing a Special Administrator to secure proper
administration of the Vernon I's and Victoria's estates.

DATEDthistdayo*2014.
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ATTACHMENT "A"

PETITION FOR APPOINTMENT OF SPECIATI, ADMINISTRATOR
AND ASSIGNMENT OF POWERS AND DUTIES

IN THE MATTER OF THE ESTATES OF VERNON K. SMITH I
(SR.) AND VICTORIA H. SMITH

000042

SWAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131
Attorney for Petitioner, Sharon Bergmann

IN THE DISTRICT COURT OF THE FOURTH JUDiCIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH I (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals,

Case No. CV 2014-- - - CONSENT O AND ACCEPTANCE
OF APPOI MENT OF SPECIAL
ADMINIST TOR

SHARON BERGMANN,

I

Petitioner.
I SANDRA L. CLAPP, ESQ., have been requested to consent and agree to my
appointment as Special Administrator of the estates of Vernon K. slith I and/or Victoria H.
Smith, pursuant to Idaho Code §15-3-614.
By my signature hereto, I hereby consent to and accept the a pointment to the position of
Special Administrator of the estates of Vernon K. Smith I and/or Vi toria H. Smith, if so directed
by the Court.
I hereby agree to fulfill the duties of Special Administrator a directed by the Court, as
required by Idaho Law, and as required by the Idaho Probate Code.

C0NSENT TO AND ACCEPTANCE OF APPOINTMENT OF SPECIAL ADMINISTRATOR-Pag 1
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By my signature, I verify that I have not represented any

pl

•
hereto, and have no

relationship with any party hereto the best of my knowledge and bel ef.
If appointed, I hereby agree to perform my duties and respo ibilities faithfully and
responsibly.
DATED this

~'f

day of

J

ry

,2014.

~/A/ii}~

~P,Q
STATE OF IDAHO

County of__,_A-41,d.....-.=..O...,.___

)
)ss.
__,)

On this~ day of 0u' '(
, 2014, before me, the undersigned, a Notary
Public in and for said State, personally appeared SANDRA L. CL.ARP, ESQ., known or
identified to me to be the person whose name is subscribed to the within instrument, and
acknowledge to me that she executed the same.
'
IN WITNESS WHEREOF, I have hereunto set my hand and
day and year first above written.

1

NOTARY PUB IC FOR IDAHO
Residing at
~ ~-e ~ -:t:-'t) 33>9:0°t
My Commissio* Expires:
Cf /?a /I lp
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, da ,county C!etk
A STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O. BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
LS.B. #3605

c~. "/ o3 20111
CHRISTOPHER 0. RICH, Clerk
6y LAURA MARTIN
DEPUTY

Attorneys for Petitioner Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICI L DISTRICT OF THE
I
I

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
I
I

IN THE MATTER OF THE ESTATES OF )
)
Vernon K. Smith I and Victoria H. Smith, )
)
)
)
Deceased.
)
)

_______________

CASE NO. C -IE-2014-15352
PETITION F R FORMAL
ADJUDICAT ON OF INTESTACY
AND FO
L APPOINTMENT OF
PERSONAL
PRESENTA TIVE
(LC. §15-3-30 )
I

PETITIONER, JOSEPH H. SMITH, STATES AND REPRESEN~S TO THE COURT THAT:
1. Petitioner's interest in this matter is that of a son of the Jecedents.
2. The person whose appointment as personal representatJe is sought is Petitioner,
Joseph H. Smith, and is qualified to act as such and has priority puLuant to LC. §15-3-103(5)
because he is the oldest son and an heir at law of decedents. There lis no person with a higher
I
'

priority for appointment, and each person with an equal priority fo appointment has failed to
request appointment or to nominate another for appointment.
3. Decedent Victoria H. Smith died September 11, 2013, a the age of ninety-nine (99)
years. An original certified death certificate of Victoria H. Smith ·s attached to this petition as
Exhibit A.

PETITION FOR FORMAL ADJUDICATION OF INTESTACY AND ORMAL
APPOINTMENT OF PERSONAL REPRESENTATIVE - 1
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4. Venue is proper because at the time of death decedent V ctoria H. Smith was
domiciled in Ada County, Idaho.
6. The names and addresses of the children and heirs of the decedents, and the ages of
those who are minors so far as known or ascertainable with reason ble diligence by petitioner
are:
NAME

ADDRESS

Joseph H. Smith

6211 Branstetter St.
Boise, Idaho 83 714

Son

Vernon K. Smith, Jr.

1900 W. Main St.
Boise, Idaho 83702

Son

Victoria Anne Converse

10548 NW Skyline Blvd.
Portland, Oregon 97231

Daughter

RELATIONSHIP

7. Upon Petitioner's information and belief, no personal re resentative has been
appointed in this state or elsewhere whose appointment has not bee terminated.
8. Petitioner has received and is aware of the Petition for A pointment of Special
Administrator that has been filed in this matter. An original will, o tained by undue influence, is
believed to be in the possession of Vernon K. Smith, II. Such origi al will has not been probated
and is believed to be invalid;
9. The time limit for formal probate and appointment has n t expired because not more
than three years have passed since the decedent Victoria H. Smith' death. The three year
provision applies only to the death of the Victoria H. Smith and no to the death of Vernon K.
Smith (I), since the marital community was dissolved by the death fVernon K. Smith in 1966.
At such death the decedent Victoria H. Smith was entitled to all th property of Vernon K. Smith
by law, and decedent Victoria H. Smith died before commencing

y probate for Vernon K.
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Smith. Pursuant to Idaho Code§ 15-3-111, the estates of both oft e decedents may be joined
for probate in this proceeding;
9. Administration of the estate should be in intestacy;

I

10. After the exercise of reasonable diligence, Petitioner is raware of any valid and
unrevoked testamentary instrument which may relate to property s bject to the laws of this state.
11. No bond should be required under Idaho Code §15-3-6 3.
12. Required notice has been given.

WHEREFORE, APPLICANT REQUESTS THAT:
1. The Court fix a time and place of hearing.
2. Notice be given as required by law.
3. The Court enter an order finding that the decedent Victo ·a H. Smith died intestate and
determining the decedent's heirs.
4. That Joseph H. Smith be formally appointed Personal Ri presentative of the estate of
the decedents, to act without bond.
5. Upon qualification and acceptance, letters of administra ion be issued.
6. The estates of both the decedent and Vernon K. Smith (I) be joined for probate in a
single proceeding pursuan~daho Code §15-3-111.

DATED this

/

day of October, 2014.
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VERIFICATION
STATE OF IDAHO )
) ss.
)
County of Ada
Petitioner, JOSEPH H. SMITH, being sworn, states that th facts set forth in the
foregoing application are true, accurate, and complete to the best o Petitioner's knowledge and
belief.

SUBSCRIBED AND SWORN to before me this _j_

tary Public for Id o
esiding at Meridian, ID
My Commission Exp·res: 10-14-2015
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

CHi:i!SlCPHf!R O. fiKiH, Cieri<
&y l(.A'TJ<lNA 'fH!~~N
~.rv

Attorney for Estate ofVemonK Smith Sr. and Estate of Victoria . Smith (Deceased)
IN THE DISTRICT COURT OF THE FOURTH JUDI~ DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY PF CANYON ADA
'

IN THE MATTER OF THE ESTATES OF
VERNON K. SMITlI (SR.) AND
VICTORIA H. SivIITH,

)
)
)
)

')
Both Deceased Individuals,

SHARON BERGMANN,
Petitioner,

Case No. C -JE-2014-15352

)

)
)
)
)
)

RESPONSE
OBJECTION TO
PETITION F RAPPOINTMENTOF
SPECIALAD
STRATORAND
ASSIGNMENtOFPOWERSAND
DUTIES.

)

COMES NOW Vernon K. Smith, Jr., as a Respondent her in, appearing as the sole
heir and designated Personal Representative upon the formation of y Estate for Probate of
Victoria H. Smith, declared by the Holographic Will drafted and executed by Victoria H.
1
Smith, on February 14, 1990, and as the Attorney of Record for ~e Estate of Vernon K.
Smith, Sr., continuously since 1976, and having acted exclusively ·ti' r the benefit of Victoria
H. Smith in managing and preserving all matters of ownership of 1her interests, including
exercise of exclusive Powers of Attorney, through his Durable Po er(s) of Attorney, who
has hereafter transferred all remaining assets of Victoria H. Smith t VHS Properties, LLC,
on July 4, 2012, does herewith respond and object to the Peti on filed by Sharon K.
Bergmann, Seeking Appointment of a Special Administrator and As ignment of Powers and
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Duties of the Special Administrator, and does herewith respond tq the allegations set forth in
the Petition of Sharon Bergmann as follows:
Respondent admits his Father, Vernon K. Smi , Sr.(referred to in said

1.)

Petition as Vernon I) died on May 2, 1966, at age 53, who was m
Respondent's Mother (referred to in said Petition as Victoria)

·ed to Victoria H. Smith,

"1 the year 1938, and were

married at the time to the date of Vernon I's death.
2.)

Respondent admits Victoria, as the surviving spo~se of Vernori I, was born
and died in Ada County September 11, 2013 at i2:15 PM.

3.)

Respondent admits Vernon and Victoria had thre children, namely Joseph

H. Smith, Victoria Anne Smith (Converse) and Vernon K. Smith, J · (Il).
4.)

Respondent does admit Sharon K. Smith was form :rly the spouse of Vernon

K. Smith, Jr. (II), he elected to separate from her August 1, 1989,! and divorce proceedings
were commenced by her on January 29, 1990, and final judgme ,~ and Decree of Divorce
was entered on or about February 11, 1991. Any reference to 1992 o 2000, and reference to
14 years does appear to be inconsistent with the File Record, as petitioner may have her
dates confused with subsequent proceedings; and that her Judgljnent had been renewed
during the past 23 years, with the last renewal date being January l4, 2014, with no efforts
to seek recovery.
5.)

Respondent would incorporate each of his respons s to each of the above

paragraphs as though said responses were set forth in full herein.
6.)

Vernon K. Smith. Jr. (II) has been the sole benefic'ary of Victoria's assets

since February 14, 1990, which included her exclusive benefici

interest in Vernon I's

assets and any Estate interests.
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7.)

e
I

Vernon I's Estate was probated, although the · state was never closed.

Respondent became the Attorney of the Estate, at Victoria's insist nee, and Respondent paid
all claims, settled any disputes, and everything had been settled, and all taxes were paid by
Respondent, and Victoria assumed sole and exclusive ownership possession and control of
all assets of Vernon I immediately following his death 1966; 'at Vernon K. Smith, Jr.,
Respondent herein, resolved all matters with his own sources of fubds, without any financial
help or assistance from either his brother, Joseph or his sister, Viet ria Anne.
8.)

Respondent does confirm Victoria died Tes te, having executed a
I

Holographic Will, in accordance with the laws of the State of IdJo, on February 14, 1990,
identifying K. Smith, Jr. (II), as her sole heir; that Vernon K. Smi~h, Jr. (II) and his Mother,
I

together and alone, managed, maintained, preserved and opejated all matters,
exclusion of Respondent's siblings, a decision made by Victoria

at

the

. Smith, because of Joe

and Vicky's attitude and conduct, and by the last of the 1980's, all communications and
involvement with them had virtually ceased. All fmancial resourc sand all funding needed
came either from Respondent or the operation of Victoria's assets; mat Victoria deemed her
I

I

son, Vernon, to be her only loyal, dedicated and devoted child entitled to inherit from her, or
own any of her property interests, and she recognized he sav d the assets from loss
following her husband's death in 1966, and she chose him alone

her sole heir with the

execution of her Holographic Will, she did execute Powers of Attorney, Durable and
Irrevocable, to permit Vernon to convey any assets as he deemed fit and appropriate for their
preservation for his beneficial ownership and disposition. Victoria d"ed September 11, 2013,
but prior to death, Vernon transferred all of Victoria's assets, p suant to his Powers of
Attorney, to VHS Properties, LLC, on July 4, 2012, immediately fo lowing his formation of
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that Limited Liability Company on July 3, 2012. Respondent had already conveyed the
Nevada Property in April, 2012, and deemed appropriate to proc ed to transfer all assets, as
such transaction would provide for immediate and total asse protection, and the tax
structure remained the same, whether it be a gift tax treatment, r an estate tax treatment,
1

I

each having the same tax exemption and tax credit allowances.
9.)

Denied; the Decree of Divorce and Judgrnen was originally entered

February 11, 1991.
10.)

Respondent would state Sharon's judgment w

entered by the court,

awarding Sharon a money judgment, base upon Accounts Rec ivable due Vernon's law
I

office, though in fact, said Receivables were truly worthless; th!at within 30 days of the
divorce, Respondent filed for Chapter 13 relief, and Sharon adrilitted in that Proceeding,
they were worthless, and refused to accept them in satisfaction of a Chapter 13 plan of
reorganization, and the matter was thereafter dismissed. That judgment has remained
outstanding ever since, uncollectible in nature, but is now subject to levy and seizure upon
execution of the Writ issued October 8, 2014, seeking satisfaction of the judgment held by
Roy Von Puckett against Sharon K. Smith, entered originally on · ecember 8, 1999, which
has also been renewed as required thereafter and Sharon's interest in her judgment will be
terminated upon sale. (See documents attached hereto: Writ of Ex cution dated October 8,
2014 and Letter of Instruction to Ada County Sherriff regarding sai Writ).
11.)

Denied; Sharon's judgment was originally enter d February 11, 1991,

although various proceedings took place thereafter, concerning dis utes over child support
and the way respondent had paid his support obligation, one or

ore appeals, and other

proceedings Herjudgmern was last renewed January 14, 2014, and s stated, subject to levy,
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attachment, and seizure pursuant to the Writ of Execution issu

against Sharon Smith, on
I

October 8, 2014, and Sale shall be scheduled forthwith.
I

12.)

I

Denied; Respondent has taken title to all prope y assets and interests of

Victoria H. Smith in the name of VHS Properties, ILC, an Idaho Limited Liability
Company, and nothing remains in Victoria's Estate to tax or d'stribute, and no creditors
existed in any business activities, as Vernon managed and maintauh.ed all of Victoria's assets,
I

essentially since 1971, without any assistance from his brother pr sister, and in the year
2012, conveyances were undertaken pursuant to his Durable arid Irrevocable Powers of
Attorney, his Mother wanted him to do since the early 1990's, as he had given him all her
assets by Will, and wanted him to take complete control and

wnership, as he deemed

appropriate and when deemed necessary to do.
13.)

Denied, as to the allegation of "numerous atte pts"; that Sharon had

1

expressed over the years to her children she intended to wait UDtil emon inherited all of his
Mother's assets, and it was known by all, including Joseph H. Sith, and Sharon K. Smith
that Vernon was the sole beneficiary of all of Victoria's prope y, and therefore it was
readily apparent it was eventually necessary to structure asset protection of his entire
inheritance, and upon sale of the Nevada Property, it was then deci edit was necessary to be
I
I

undertaken, to protect and preserve these assets with an LLC. Verdon had before attempted
in good faith, in 1991, to give to Sharon the very Accounts Rec ·vable she claimed were
worth not less than $440,000.00, for which she received her mone judgment of the sum of
$220,000.00; that the Chapter 13 Petition was filed as the good-fait vehicle to give them to
her, not just half, but all of those Accounts Receivable; however,

ithin less than a span of

30 days from the entry of her judgment, Sharon declared all Ac! ounls Receivable to be
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worthless, and to her they had a "zero" value, and refused to ac ept those receivables in a
Chapter 13 plan of reorganization. Consequently, it became

ecessary to dismiss that

proceeding, and Respondent was left to proceed with appro riate measures of asset
I

protection, as well as Mr. Puckett's decision to become owner of her judgment, which, in
truth, Sharon's judgment is based on pure deception.
14.)

Respondent would admit that at all times Sharo knew Vernon, actually

commencing before around 1972 Sharon became Vernon's offices cretary in the early years
of his law practice, and has known that from 1971 on, Vernon handled all of Victoria's
affairs in all respects, without exception, and was the source of 11 funding and financial
resources, critical to save the assets. Sharon fully knew that Vernqn would be the sole heir
of Victoria's assets and knew it was because of his loyalty, dedic1tion and commitment to
his Mother, and in the complete absence of those attributes from ei!er his brother or sister.

15.)

Vernon does admit he is in possession of Victlria's will, prepared on
I

Victoria's own stationary, written in her own handwriting, and sign~d and dated by her, done
I
I

in Respondent's presence and placed in a file and she and Vernon pt1t it in her desk. Victoria
I

wanted a Holographic Will specifically to dispel any false assertio! later forthcoming from
her rather ungrateful son, Joseph H. Smith, as she had terminated

y contact with him for

reasons Respondent can elaborate for hours, if and when necessary Victoria had given him
all · she was ever going to give to him, but his greed continue , even to the point of
challenging his Mother's own desire, intentions and wishes. Vern n has not declined nor
has he refused to probate Victoria's estate; rather he before dete

ined the best course of

action to take final control, was to transfer all assets to a limited liab · ity company, to assure
asset protection for all times into the future, as Respondent mad sure Victoria had no
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personal debts, no liabilities, and no obligations outstanding to anyone, as everything had
been managed, maintained, preserved and operated by Vernon ~oughout the preceding 40+
years.

16.)

Denied; the Estate of Vernon K. Smith, Sr.

Respondent became the attorney to represent the Estate in

as admitted for probate,

197l and to settle his Aunt's

claims, which he did with his own funds over a 3 year period.1 All debts, liabilities and
inheritance taxes of his Estate were paid solely by Respondent! and no claims remained

outstanding. The Estate remained open, although all assets had bt placed in the exclusive
possession and control of Victoria, and managed by Respondenl: and later transferred in
2012, at which time Vernon assumed exclusive possession an d control through VHS
1

I
I

Properties, LLC, as his Mother had become bedridden and unable'lto effectively participate
with any management decisions.
17.)

Respondent incorporates all responses to the prece ing paragraphs one (1)

though sixteen (16) as though said responses are set forth in full her in.
18.)

Deny that any such request should be granted.

19.)

Denied, as to any authorization to allow any outsidb source to assume any

role in any Estate in which Respondent is directed to serve; Victotia was the sole heir of
I

Vernon Sr.'s Estate, and Vernon Jr. is the sole heir of Victoria Est te, and has previously
acted within his authority to transfer all assets, in accordance with ·s powers, in order to
assure asset preservation.
20.)

Denied; that all of Victoria's assets would have

een lost, but for the

financial contributions, management, asset protection and operati n of those assets, by
Respondent, and they exist today only through the dedication and c mmitment of Vernon,
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continuously since 1971; the "large farm" in Jefferson County is ocated in the general area
of the town site of Hamer, Idaho, consisting of 1,280 acres, not 50 acres; that the land value
'

is commensurate with what farm ground is worth, under irrig~~ion, and that property is
identified in the Jefferson County tax assessment roles, showing market valuation there for
tax purposes, which value is consistent with farm ground valuatiorls.
21.)

Respondent would state the "Jefferson County f

"is being operated under

and leased from VHS Properties, ILC, through the direction of Re pondent; it does generate
income, and is farmed by tenants.
22.)

Denied; Victoria's Estate has no assets to inventory or distribute since July 4,

2012; that the "Victorian Home" and real property located on the ranch and in Ada County

does have a value, which has been established by tlie Ada

Counl Assessor's office, again

for market valuation for tax purposes. Victoria's "Estate" has

I

o financial accounts or

substantial personal property, as all property interests of every kind whatsoever, was
conveyed to VHS Properties, LLC on July 4, 2012, as contemplated by Victoria and Vernon
as needed to occur in the years preceding Victoria's eventual demisp.
23.)

Denied as to the issue of conflict of interest; had Veton allowed an Estate to

retain assets, he would have inherited all such assets, but he wo ld not allow any future
attachment of Sharon's judgment to Respondent's distributive ssets, necessitating the
conveyances of Victoria to a lawful means of asset protection,

hich was accomplished

with a limited liability company, where Respondent holds ex lusive member control
thereof, as membership interests are immune from attachment. As s ated, Sharon's judgment
however, will eventually be seized from her through the Writ of xecution issued by the
fourlh Judicial District Court, a copy of which is attached hereto.
'

r
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Vernon does have a wife, her name is Victoria, ~e same as both his mother
!

and his sister, but denies any other allegations contained herein.
24.)

Respondent would state Sharon was very fa ·liar with Respondents'

(Vernon Il's) integrity and credibility; she knew him to be v+ hones~ very fair, hardworking, dedicated, loyal and very committed to his Mother *1.d legacy of his Father.
Vernon II had accepted all responsibility to financially raise Sharpn's children, and Sharon
in her heart knows that Vernon, for almost 20 years, dedicated his efforts to protect his
brother, Joseph H. Smith from all of his civil and criminal proceed gs.
Sharon now hates Vernon, as he told her he did not 1 ve her, and he came to
discover Sharon was secreting funds from his office, during a pbriod of approximately 2
I

years before their separation on August 1, 1989, and she lied abm-1-t it and concealed all she
'

could, but later much of it was uncovered by the assistance of the

ternal Revenue Service,

who found that not less than $72,000.00 she had secreted from th office, along with rental
receipts and funds th~t were to go to Victoria, complicating

rnon's financing of his

Mother's needs. After discovering her deception and deceitful us, of the law office credit
cards in December, 1989, she was removed from the office pre~1ses in December, 1989.
Sharon sought forgiveness, apparently wanted to reconcile the relationship, and even invited
Vernon to speak with her at the park located by the office

I

here Vernon took the

opportunity to again inform her he did not love her, and wanted n thing further to do with
her, as he could not trust her, which brought about the filing of th Complaint for Divorce
on January 29, 1990. Since then, she has said everything cruel, bitt r, vicious and malicious
as she can to appease her vengeful and scorned behavior. S aron can assuredly be
convinced that Vernon will absolulely pursue any avenue of asset roleclion he can, doing
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so since 1991 and has acted accordingly. Respondent denies any ther allegations contained
therein.
25.)

Denied.

26.)

Respondent would state Vernon had possession tf or access to Victoria's

I

Will, constructive and actual, since February 14, 1990; that Victo,~'s assets were transferred
lawfully and appropriately on July 4, 2012, and Victoria's "Estate" \has no assets of any kind,
as transfers were undertaken in accordance with her wishes, int~ntions and desires from
i

years ago. A copy of the Will is attached, together with the Power~s) of Attorney. Vernon is
willing to probate her Will, as he is the designated Personal Repre~entative, identified as the
Executor to serve witl1out bond, but there are no creditors of V ctoria, and no debts not

satisfied before her death, and all lawful transfers were processe years ago, and the tax
ramifications as between gift tax and estate tax have the same 1· etime exemption for tax
I

allowance and credit purposes, so respondent chose transfer to an I.LC to secure total asset
protection.
I
I

27.)

Respondent would state that Victoria's Estate does n t have any assets within

28.)

Denied.

29.)

Denied.

30.)

Denied

31.)

Denied

32.)

Respondent would deny the need for a hearing, but

it.

ill have documentation

presented at or submitted to the Court before the hearing currently sc eduled for October 16,

2014.
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.

AFFIRMATIVE DEFENSES AND FURTHER STATEMENT OF FACTS
1.)

That Sharon Bergmann, heretofore known as Shar n K. Novotny, Sharon K.

Smith, and Sharon K. Moore, was at one time the spouse of V rnon K. Smith, Jr., who
married in 1979, separated in August 1989, and thereafter forma!lly divorced in February,
1991. She changed her last name in 2006, now using her maide* name, after her divorce
from Mr. Kirk Moore, a marriage she entered into after the Smi

divorce, ending also in

divorce, no doubt his disappointment with her behavior.
2.)

Vernon K. Smith's Sr.'s Will was admitted to

I

robate. through the law

offices of Willis Sullivan, and thereafter, in 1976, Vernon ~- Srruth, Jr., assumed
representation of his Father's Estate at his Mother's request and for!her interests. Victoria H.
I

I

Smith was the sole heir and surviving spouse. All Estate debts, ekpenses, obligations and

federal taxes due in his Estate were paid solely by Vernon K.

sf

th, Jr., as no cash was

available from Victoria, as she was a housewife, and we were thef land poor. Respondent
I

used his own revenue sources, as Vernon K. Smith's Sr.'s death ~erminated all sources of
!

revenue, leaving liability and various land payments and operational expenditures
outstanding, which had to be stabilized and eventually paid and ma·
were ultimately satisfied through funds generated by Vernon K. S 'th, Jr., as Victoria H.
Smith had not been employed, and remained a housewife throu hout her life. After all
claims were satisfied, all taxes paid, and all debts resolved, the E tate remained open and
I

Victoria H. Smith continued her checking account in her capacity I as the Executrix of her
late husband's Estate, which she wanted to do for purposes of res ect and devotion to her
husband. The Bank accepted that arrangement.
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4.)

That from 1971 on, Vernon K. Smith, Jr., ha

been responsible for all
I

management and control of all assets and interests owned by Vi~toria H. Smith, including
I
I

the formation of all leasehold interests, whether written or oral, all business decisions and all
transactions and transfers of any kind undertaken, and all inv stments and acquisitions
made, and has either generated the funding from his own source or provided the funding
from use of the assets to keep, preserve and maintain the holdings bd operations.
5.)

That on February 14, 1990, Victoria H. Smith drew up and executed her own
I

Holographic Will, preferring to create her Last Will and ~estament with her own
handwriting, in her own words, on her own stationery, and request4d Vernon K. Smith, Jr. to
observe her sign the same in the living room in the old Victorian Jouse on the Home Farm,
being her residence at 5933 Branstetter Street, and the Will was ben placed in a file and
kept in her roll top desk for safekeeping, declaring Vernon K. Smitq, Jr. , to be her sole heir
because of his continuing efforts and financial contributions, as he was the only one to assist

his mother to preserv~ everything, and without him, all property tould have been lost as
Joseph H. smith Respondent's brother was too selfish to help, an1 even refused to pay for
Victoria's heating needs the winter of 1975, requiring Respondent

io leave the office and to
I

bring cash to the house to pay for fuel.
I

6.)

That Vernon K. Smith, Jr. has made and financed :all improvements at the

Home Farm, and commenced the remodeling project of the old f

ouse in 1989, and that

now has become his residential dwelling, where he currently resides since 2008.
That Vernon K. Smith, Jr. has maintained his Law Office since 1971 at 1900 W.
Main Street, an office building which belonged to his parents and o

ed by Victoria, which

was always to be Respondent's.
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That Vernon K. Smith, Jr. has been solely responsiJ e for the Hamer, Idaho
properties, having saved that holding from foreclosure, starting· 1970 and completing that
restructure in 1972, and entered into all subsequent leasehold ansactions to provide for
revenue to make all land, loan, and tax payments through fannin operations on the Hamer,
I

Idaho premises, which became debt free in 1986 with new leases formed and maintained by
Respondent since even before 1990, as Joe Smith wanted no inv lvement with the Hamer
farming operations, and wanted indemnified from any liability at

at period of time, giving

rise to the "final straw" with Joe's disloyalty.
I

That Vernon K. Smith, Jr. has arranged for the operati~ns on the Gowen Field
I

premises, all being long-term transactions to benefit future farming operations and depend

i
I

and rely entire!y upon the exclusive management, participation

operation of Vernon K.

Smith, Jr., without any desire of any involvement of his brother, l o had been excluded by
Victoria from any involvement.
7.)

I

Following the execution of Victoria H. Smith's Holographic Will on

February 14, 1990, it was decided best to grant Durable Power(s) if Attorney to Vernon K.
Smith, Jr., so he could do any and all things he wanted to do with 1 property, as it was his
to do as he decided. That initial Power of Attorney was executed o April 15, 1999 and the
subsequent Power of Attorney was executed following a fall and

hospital stay on March

16, 2008, and it was decided by Victoria H. Smith on April 11, 200~, to grant another Power
i

of Attorney, Irrevocable in its creation, coupled with consideration( as it was decided there
was need for the eventual conveyance of assets to a limited Iiab lity company to assure
complete asset protection. That latter document reaffirmed her in entions that Vernon K.

SmiU1, Jr., was her sole heir, and he had full powers to transfer all as[cts.
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8.)

That Sharon K. Bergmann has never had any bereficial interest in or any

claim to assert any interest to any assets of the Estate of Vemoltl. K. Smith, Sr., or to any
Estate of Victoria H. Smith.

9.)

1

That as the years passed, and as Vernon K. Smil.s mother was becoming

bedridden, Vemon K. Smith, Jr. decided to sell the Nevada Proptrty, and time to organiz.e
VHS Properties, LLC, a Limited Liability Company that he forjmed in Idaho on July 3,
2012. For purposes of her legacy, Vernon K. Smith, Jr. used her initials and included
Victoria to be among the initial members, for futernal Revenue tape tracing purposes, along

with Vernon. K. Smith, Jr., being the on!y members in that Limi+ Liability Company, the
effect of which implemented the gift tax, mstead of an estate taf' allowmg the same tax
lifetime credits with having complete asset protection. The purposl of that formation was to
transfer all assets in which Victoria H. Smith owned or had any in~erest in, whether present,
future, anticipatory, expectancy or reversionary, and all interest~ of any kind, nature or
I

description, and wherever so situated. The transfers were made to

e LLC through the use

of the Durable Power(s) of Attorney, issued 1999 and 2008, the lat er being irrevocable and
coupled with consideration. The sole purpose of the transfers was t assure the preservation
and protection of all assets from the potential exposure of any clai.m being made against the
assets that otherwise would become owned by Vernon K. Smii' Jr. as he had saved,

created, and preserved all those assets for the legacy of his Mothl and his Father, and for
his rightful continuing ownership and control, now through a Limited Liability Company.

10.)

That Vernon K. Smith, Jr. was quite aware of and reticent as to the

likelihood that Sharon K. Smith (Bergmann) would attempt to exec1µ.te upon the fraud based
money judgment she had secured through the divorce, clearly based1 upon her deceit, and all
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precautions were being taken to avoid any exposure of that jud

ent to any of Victoria's

assets. For purposes of historical background, Sharon testified in

e divorce that Vernon K.

Smith, Jr. had $640,000.00 worth of uncollected accounts receivable, and that at least
I
I

$440,000.00 worth of accounts were collectible, because she was :the office manager before
1

I

separation on August 1, 1989, and deceitfully induced the court to believe those accounts
were good and collectible, from which the court then gave her a

oney judgment from her

testimony of "value" of those accounts receivable. Following the livorce, Vernon K. Smith,
Jr. filed for reorganization relief in the Federal District Court un :er a Chapter 13 Petition,
I

having done so within 30 days of entry of the judgment, as tho~e accounts were always
I

known by both Vernon and Sharon to be worthless. Sharon then s~ore under oath in Federal
i
I

Court that "all" those accounts receivable were absolutely "wortliless" and had a value of
"zero", therefore, unable to be considered adequate value to distri ute to her in satisfaction
of her fictitiously based judgment. Imagine, Receivables going fr m $ 640,000.00 to Zero
in 30 days. It was because of her propensity for deception whic~ brought the decision to
separate from her, and having been suspicious of her continuiqg theft from the office
I

revenues, even to the point the IRS confirmed she took at least $72t00.00 they were able to
trace, and Nicoli Ferra! declared that Respondent was indeed an"' dured spouse" from the
investigation they conducted. For all purposes, Vernon K. Smith, Jrl, has taken all necessary
precautions to keep her fraudulently based judgment uncollectiJle, as it is based upon
fabrication and pure deceit, and Respondent will never reward her f!eft and deceit. She has
I

continued to renew the Judgment, and now seeks to use that ]udgrnent as a basis to
intervene, not realizing all of assets of Victoria H. Smith have been rotected and preserved
by Respondent's transition with transfers into the Limited Liability ompany in 2012.
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11.)

That Vernon K. Smith, Jr. thought it to be unnece sary to initiate any probate
I

of an Estate, when no assets remain and the transfer was fully ijmd completely made, and
. .1s.ImpIemented"mstead of an estate t I
now a gift tax exemption

.
exemption,
refl ects th e

same tax credits or allowances from that one life time transfer.
12.)

That either reference is made to, or the attache documents support the

above statements:
a.) Judicial Notice and reference of the Probate of the E*ate of Vernon K. Smith,
deceased, who died in 1966, filed in Ada County in or about 1966.

b.) A true and correct copy of the Holographic Will of Vi toria H. Smith executed
February 14, 1990.
c.) A true and correct copy of the Durable Power of Attprney executed July 15,
I

1999.
':

d.) A true and correct copy of the Durable and Irrevocablb Power of Attorney, to
Vernon K. Smith, Jr., executed April 11, 2008.
e.) A true and correct copy of the Articles of Organization o VHS Properties, LLC,
formed July 3, 2012.
f.) A true and correct copy of the assignment, transfer and co*veyance of all interests
of all real property and personal property interests of any kind or nat e of Victoria H. Smith
to VHS Properties, LLC.
g.) Order for Renewed Judgment dated December 8, 2009, C e Number,
CVOC-9502445D, Royal Puckett v. Sharon Smith

RESPONSE AND OBJECTION TO PETITION APPOINTMENT OF SPE IAL
ADMINISTRATOR AND ASSIGNMENT OF POWERS AND DUTIES I

000064

•

•

h.) A true and correct copy of the Writ of Execution ssued by the Ada County
District Court Clerk on October 8, 2014, authorizing the attachm nt of the Judgment Sharon

K. Bergmann is attempting to use as her asserted interest against . emon K. Smith, Jr.
i.) A true and correct copy of the Letter of Instruction ~sued to the Ada County
Sheriff's office, civil division, for execution
(Bergmann) has against Vernon K. Smith, Jr.,
petition.
Dated this 10th day of October, 2014.

I

Vernon K. Smith i - - Attorney for Estate c)f Vernon K. Smith, Sr.,
and Estate of Victoda H. Smith

CERTIFICATE OF SERVICE
I

I HEREBY CERTIFY That on the 10th day of October 2014, I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at th~
following addresses as follows:

Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, Idaho 83702
Swafford Law, P.C.
525 Ninth Street
Idaho Falls, Idaho 83404

(
(

)
)

U.S.Mail

Fax 287-6919

( vj

Hand Delivered

( V)

U.S. Mail

(

)

Fax 524-4131

(

t.___.---,--H~and Delivered

(/-

Vernon K. Smith
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CERTIFICATE OF ORGANIZATION
LIMITED LIABILITY COMPANY
2012 JUL -3 PH 4: 35
i

(Instructions on back of application)

SECRETARY OP STATE
STATE OF IOAHO

1. The name of the limited·liability company is:

2. The complete street and mailing addresses of the initial design,ted office:
,, ac)

w{.S-h

Street Address)

jSL.

T.

Meua ~,c:.±:

-

•

I

0 .

3. The name and complete street address of the registered agent:

4. The name and address of at least one member or manager of the limited liability
company:
Naine

Vic ±oc10s, \-\V<?x oo

0

~

Smi·t:b
Sm ~t-1 1CS-rc.

~~.....JL:::!.~_\Q,.....LU-_y.:....+-u..~~.....J....>,.-=-

5. Mailing address for future correspondence (annual report notices):

00

'0-

~,d-

;

-;--;::.,>

10

6.

person.
Secretary o State use only

Signature __L_//_,,--=~::..::::__.:.....___,_______::-,,,_._=-c-----'-.._-Typed Name:

y~~~~~,-,LL.!:+L'-..L.l....;~~

Signature _ _ _ _ _ _ _ _ _ _ __
Typed Name: _ _ _ _ _ _ _ _ __

IDAH SECRETARY OF STATE

07/0 /2012 05:00

.CK: 3587 CT: 112119 BH: 1330819

i@ 100.00 = 100,00 ORGAN LLC # 2
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Index To: OWER OF ATTORNE)'

Bectroni ally Recorded by Simplifile

Durable and Irrevocable Power of Att rney

I, Victoria H. Smith, residing at 5933 Branstetter Stre t, Boise, Ada County,
Idaho, born
Social Security Number 111)fftf
does herewith
reaffmn, reconfrrm and continue the ongoing appointment of mr. son, Vernon K. Smith
Jr., born
from the original appointment I made in 1999, and to remain
authorized to act as my unconditional attorney in fact and agent I under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise alf powers and authority I
otherwise possess and could exercise in my own name and on my own behalf.

a

1

The power and authority vested in him is unconditi) al, unlimited and all
inclusive, and he shall have the full and exclusive power and afthority to manage and
conduct all of my affairs, and to exercise all of my legal rights and powers, including any ,
rights and powers I may acquire in the future, and specifically incfuding, but without any
intended limitation, to collect all funds, hold, maintain, im.1p ve, invest, leas~, or
otherwise manage or dispose of any or all of my real or personal A operty, or any interest
therein; purchase, sell, mortgage, encumber, grant, option or othe ise deal in any way in
any real property or personal property, tangible or intangible, or ~y interest therein; to
borrow funds, to execute promissory notes, and to secure any o*Iigation by mortgage,
deed of trust or pledge; to conduct any and all business and banking needs, of any nature
or kind, including the right to sign checks and draw funds on an I and all my accounts,
with the same authority as my own signature, to sign any an all agreements and
documents in my behalf, to continue any corporations, limited 1i bility companies and
venture entities I presently have, and to organize, reorganize merge, consolidate,
capitalize, recapitalize, close, liquidate, sell, or dissolve any busine s interest, and to vote
all stock, including the exercise of any stock options and any b y-sell agreements; to
receive and to endorse checks and other negotiable paper, to de osit and to withdraw
· funds from any accounts, by check or by withdrawal slips, or otherwise, to transfer funds
from any account and to do so from any bank, savings and loan, pr any· other financial
institution in which I have funds now or in the future; to prepare, sit· and file any and all
tax returns and other governmental reports and documents, and t represent me in all
matters before the Internal Revenue Service or State Tax Commiss·on; to have access to
all_ certificates of deposit, and any safety deposit box registered , my name, whether
alone or with others, and to remove any property or papers Iocated therein; to act
1
unconditionally with regard to any funds, stocks, bonds, shares, intves1ments,
interests,
rights, benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or lawsuits reg , ding any rights and
interests I have on matters therein; to create trusts and to transfer anjy interest I may have
in property, whether real or personal, tangible or intangible, to the tjustee of any trust, to
engage and to dismiss agents, counsel, and employees, in connec~ion with any matter,
and for purposes, this power and authority vested in my son, Veion K. Smith Jr:,. is
unlimited, unconditional ~d all inclusive, and with the same au ority ~d:.:_~ff~c~ ~~.. .
though I had caused the action to be undertaken.
. . ... J E H,. ·,..<, . . .

'··> '. '

ST/I.TE OF I A&IO · ,... ,......• h,
COUNTY e,,w'JEFl;..5[;1S@NfJ

This instrument filed as an accomodatlon only.
It has not been examined as to its execution
•
insurabllit}! or effect on Title.
FlrstAmencan Title Company
900PlerViewDr.,Suite110
Idaho Falls, ID 83402

.. \ .
11 :r:,,, 1·v c:Cc1f{m~-,..11rt-~~~i\1,;r.i"r:~GB)NG

15 " r:.u, 1c1u1:, At,r:/ c~,;.w--r, c,ort oF 'THE
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This Durable Power of Attorney is irrevocable and sha remain in full force and
effect, having been coupled with adequate consideration, aqd shall not be affected,
altered or impaired by the event of my death or disability, and s~all continue in effect for
all time, as it has been my long-standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and exclusive heir of my entire es te, as I have so declared
openly in the past many years, because of his commitment, de ·cation, and devotion to
my best interests,
and financial well being.
1

t.:t

Dated This ~ o f April, 2008.
I

-rr~~~
Victoria H. Smith

1
:

(

SUBS.~ED AND SWORN TO BEFORE ME, a Notary Public for the State of Idaho
this ~ y of April 2008.
.

~~

-~
tary Public for Idahd
esiding at Boise, Idaho
Commission Expires: 10/16/13.
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DURABLE POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS: That I, Victoria H. Smith,
of 5933 Branstetter St., Boise, Idaho 83714, do hereby make,
constitute and appoint, and by these presents as therefore made,
constituted and appointed my son, Vernon K. Sm th Jr., of 1900 w.
Main st., Boise, Idaho 83702, as my true, lafful and exclusive
agent, representative and attorney to act for me, in my name and
in my place and stead, pursuant to this durable~power of attorney,
with full authorization to act in my behalf, for any and all
purposes, with the same force and effect as th ugh undertaken by
me.
That my grant of this Durable Power of Attorney is intended
to convey unto my son, Vernon K. smith Jr.~ full power and
authority to do and perform all and every act an thing whatsoever
requisite and necessary to be done, as fully t all intents and
purposes as I might or could do if personally resent, and I do
hereby ratify and confirm all that my said attprney has done by
virtue of these presents.
!
This Power of Attorney is durable in all r~spects, and shall
endure the event of disability and death, anl shall never be
affected by any event of disability or death oft e undersigned for
any reason, manner or purpose.

~-u
i,, ·

IN WITNES~ ~tREOF, I have hereunto set my hland and seal this
day of

::Ju 11

_ iN
\J

199,9.

,~,!-.-(,_,

)

County of Ada

:ss
)

This is to certify that on this

.

,J/., ~XL.
r

Victoria H. Smith
STATE OF IDAHO

~

·-

\r:::s\-.. day

of

I.

I

,

1999, before me, the undersigned Notary Public, in and for

e said

Ada County, State of Idaho, personally appeared Victoria H. smith,
known and identified to me to be the individua whose name is
subscribed to the within instrument, and acknowl dged to me that
she has read and executed the same as her own vo untary free act
and deed.
IN WITNESS WHEREOF, I have hereunto set my and and affixed
my official ndtarial seal the day and year in t is certificate
first above written.
~;;;::::;.~~-~~~~~~~~~~=l..::::;-..:::,,

Notary Puhl
ho
Residing at Boise, I aho
My Commission
: 6-\~-C::i~

DURABLE POWER OF ATTORNEY P. 1

I

:~

CAROLYN PUCKETT'
_ ~~ry Publfc, State of Idaho
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I

Tran sfer, Conveyance, and Sale of All Property Interests from iictoria H. Smith to VHS
Properties, LLC
This transfer, conveyance, and sale of property made and ent red into· on this 4 · day of
July, 2012, by and between Victoria H. Smith, Transferor herein,

ough the authority of her

son, Vernon K. Smith, Jr., pursuant to his Durable Power(s) of A~orney; as vested in him,
initially in 1999, and thereafter reaffirmed in 2008, and VHS Properties, LLC~ the recipient of
the entire transfer, as Transferee herein. ·

I

WITNESSETH:
WHEREAS: Victoria H. Smith had before executed her Lat Will and Testament on
February 14, 1990, designating therein her son, Vernon K. Smith, Jr., to her sole and exclusive
Heir, having done so through the fonnation of her Holographic Will, f,'fitten by her on her own
I

•

stationary, in her own handwriting, and signed and dated by her, being done deliberately in that
fashion to emphatically convey her intentions, and to avoid any appearance of any influence by
I

anyone having chosen to do so in accordance with the way in which lher husband, Vernon K.
Smith, Sr., a well-known attorney in Boise, Idaho, had so executed his ast Will and Testament
by such holographic means, by which Victoria H. Smith acquired his entire inheritance to the
exclusion of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has always been the sole soiirce of all management,
maintenance, financial means, operation and control of all assets of Vict9ria H. Smith, beginning
after his Father's death, and especially since and after his becoming an Attorney in 1971, having
at all times thereafter dedicated his life to the preservation of Victoria's ssets and providing for
her every living need and satisfaction pf any obligations; and,

WHEREAS: On July 3, 2012, Vernon K. Smith, Jr. did file the

icles of Organization

for the establishment of a limited liability company, known as VHS Pmperties, LLC, formed
pursuant to and in accordance with the laws and statutes of the State o Idaho, identifying its'
sole members at t~1e time of organization to be Vernon K. Smith, Jr. and Victoria H. Smith, for
tracing purposes· by the Internal revenue Service; and,
Transfer .of All Property Interests from Victoria H. Smith to VHS P loperties, LLC.
P. 1
I

000071

WHEREAS: All properties and property interests of Vi toria H. Smith, be it real
property, personal property or mixed properties, ·wherever so situate~, including, but not limited
'

to any and all rights, titles, interests to any and all real prope

1

,

•

personal property, mixed

property and wherever so situated in which any interest now exists or can be claimed to exist,
whether it be in the nature of an expectancy, anticipatory, or a benefi ial interest or by any gift or
by any future inheritance and known to include but not limited to al farms, ranches, residential
properties, office buildings, rental facilities, furniture, appliances, farm equipment, tractors,
•

I

trucks, trailers, backhoes, ATV's, UTV's front end loaders, commodities, farm products, stocks
I

in any corporations, bonds, cash deposits, bank accounts, leasehol4 interests, rental receipts,
jewelry, clothing, personal effects, and any other tangible or intangiblb interests of any nature or
kind, known or unknown, whatsoever, or wherever so located, shtll be be and hereby are
transferred. to VHS Properties, LLC, undertaken by the powers gran1e l to. Ve~on K. Smith, Jr.,
through said Durable and Irrevocable Power(s) of Attorney, all of wh ch 1s bemg undertahn to

preserve and protect all such property interests by the transfer

unf said Limited Liability

Company, and to thereby effectively avoid any costs, inconvenienc e or expense or need to
1

probate any estate of Victoria H. Smith, and now being able to ~ely upon the continuing
valuations of said assets pursuant to their actual use and assesse

market values, for tax

purposes, as said values are believed to be within the exemption,

credit or allowances as

provided for under the Internal Revenue Code, as any estate tax an gift tax have the same
treatment, and it remains the belief of these Parties no tax would be du or owing thereon at the
values of their present use and assessed valuations; and,

.WHEREAS: Said transfers or real property have been made~' o said VHS Properties,
LLC, by execution of appropriate deeds for eventual recordation, as ma be needed. for reference
by said VHS Properties, LLC, and it is furthermore deemed approp ·ate at this time to also
secure the transfer of total ownership of the membership interests of sai VHS Properties, LLC,
so as to now be exclusively held by Vernon K. Smith, Jr., and the tran fer of said membership
interest of Victoria H. Smith is being, executed this day as well, and Vc non K. Smith, Jr. shall
from this day henceforth have and hold 100% ownership interest in

d to said membership

rights of VHS Properties, LLC.

Transfer ofAII Property Interests from Victoria H. Smith to VHS P operties, LLC.
P.2
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NOW THEREFORE: For and in consideration of the sum f Ten Dollars ($10.00) and

other good and valuable lawful consideration, said Transferor does h reafter transfer all assets to
said Transferee, VHS Properties, LLC, and this document con:finbs the transfer of all said
property rights and interests of Victoria H. Smith, to said VHS

ll

herein, and said Limited Liability Company shall have and hold o

operties, LLC, Transferee
ership of and to all assets

and property interests of any kind or nature of Victoria H. Smith, as f July 4, 2014, and Vern.on
K. Smith, Jr., shall, as of the date.of this conveyance, July 4, 2012, he eafter and henceforth hold

100% membership interest in said VHS Properties, LLC.
DATED THIS: 4th Day of July, 2012

STATE OF IDAHO).
)ss:
County of Ada
)
THIS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary Public in
and for said State, personally appeared Vern.on K. Smith, Jr., and before :me and in my presence
said party did acknowledge to me that' he executed the above and forego g Transfer of all
Property Interests from Victoria H. Smith to VHS Properties, LLC, purs t to his exclusive,
Durable and Irrevocable Power of Attorney issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affi ed my official notary
seal the day and ear in this certificate first above ·written.
No y Public for Idaho
Residing at J¼i~A%,J,a:aho
My Corn;ni§§ion Expires:

ONPUCKffl
flesi ~s Eagle, Idaho

c:;)\.PIRES 3.. 13.. 14
Transfer of All Property Interests from Victoria H. Smith to VHS
P.3
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Assignment and Transfer of Membership Interest of: Victoria H. mith in VHS Properties,
LLC to Vernon K. Smith, Jr. Confirming him to be the 100% Me ber Thereof.
th

This Assignment and Transfer Agreement, made and entered J\lltO on this 4 day of July,

2012, by and between Victoria H. Smith, by and through her son, :Vernon K. Smith, Junior,
I

pursuant to his Durable and Irrevocable Power of Attorney as grante to him, initially in 1999,
and thereafter reaffirmed and confirmed in 2008, as the Assignor

d Transferor herein, and

Vernon K. Smith, Junior, as the Assignee and Transferee herein.

WITNESSETH:

I

WHEREAS: Victoria H. Smith did execute her Holo_~aph1c L~st Will and Testament in

1990, designating therein her sole and exclusive Heir to be lier son, Ve · on K. Smith, Junior, and
having done so through the formation of that Holographic Will, purs ant to §15-2-503, Idaho
Code, where it is written by her in her own handwriting, and dated b her and signed by her,
being done deliberately in that fashion so as to avoid any appearance of influence of any kind
from another, and having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a_ well-known and successful attorney in Boise, Idaho, had so executed his Last
Will and Testament by holographic means of his entire accumulationll of assets to her, to the
exclusion_of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has been the sole source of all m agement, maintenance,
operation and control, and financial means and resources for the prote tion, preservations and
perpetuation of aH assets since becoming an Attorney in 1971; and h

dedicated his life to

preserve and protect his parents' property interests; and,

WHEREAS: The Assignor and Transferor herein did grant unto Verno K. Smith, Jr. through
both Durable and Irrevocable Powers of Attorney, the authority and right o do that as he deemed
appropriate and necessary to protect, preserve and defend all rights an

interests of any such

Assignment and Transfer of Membership Interest of: Victoria H. Smith in
S Properties, LLC to
000074
Vernon K. Smith, Jr. Confirming him to be the 100% Membe I Thereof.
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.

assets he otherwise would inherit, including all rights of sale,·trans er, or any of the disposition
I

as provided for therein; and,

.

I

WHEREAS: A reaffirmation of his exclusive Rights and Powts of Attorney were again
announced, at Transferor's request in 2008, reaffirming his exclusile right of ownership either
under her Will, or as a transfer under his power and authority, to a ain take such action as he
may deem appropriate to transfer, protect, preserve and defend his · terests in all such assets of
the Assignor and Transferor; and,

WHEREAS: On July 3, 2012, the Limited Liability Company kno4i as VHS Properties, LLC,
was formed by Vernon K. Smith, k pursuant to and in accordance

i

'th his authority and under

the Jaws and Statutes of the State of Idal10, identifying its' members i itia1ly as Vernon K. Smith,

Jr. and Victoria H. Smith for tax tracing ru1d identification p

oses for any gift tax

consideration; and,

WHEREAS: Transfers of any and all properties, be it real property personal property, mixed
and wherever so situated, was transferred by Assignor, through sai . Durable and Irrevocable
Powers of Attorney, to said VHS Properties, LLC, all of which was

i
I

dertak:en for purposes of

asset protection, to preserve and protect all such property interests, nd to thereby effectively
avoid the costs, inconvenience and expense of any unnecessary probat of said real and personal
property assets, as it is believed the tax credit for gift or estate taxes i within the exemption or
tax credit allowances under the Internal Revenue Code, and no estate t~ or gift tax would be due
or owing thereon in any event in light of the assessed market valuations!; and,
WHEREAS: Said transfers having been made to said VHS

PropertiJ LLC, and the benefit of

asset tracing being completed with one member having been the Trans ror, as well as a member
the attorney in fact, being deemed appropriate to secure the transfer of embership of said VHS
Properties, LLC, to become that exclusively held by said Vernon K. Smith, Jr., it is herewith
declared the transfer of membership interest of Victoria H. Smit

is herewith and now
1

Assignment and Transfer of Membership Interest of: Victoria H. Smith i VHS Properties, LLC to
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•

transferred to Vernon K. Smith, Jr., who shall from this day hence orth have and hold 100%
ownership interest in and to the membership of said VHS Properties, LC.

NOW THEREFORE: For and in consideration of the sum of Te, Dollars and other good,
I

.

valuable ·and lawful consideration, the membership interest of said i\Tictoria H. Smith, as the
Assignor and Transferor herein, is herewith being assigned, transferr~d, conveyed and set over
unto Vernon K. .Smith Jr., who shall hereafter and henceforth for a* purposes have and hold
100% membership interest in VHS Properties, LLC, and which said dmited Liability Company
does currently have .and hold all real and personal property interests eld by Victoria H. Smith,
including all those she inherited and has or ever will receive from her eceased husband, Vernon
K. Smith, Sr., who died May 2, 1966.

DATED THIS: 4th Day of July, 2012

STATE OF IDAHO)·
)ss:
County of Ada
)
,

.... ,;'

THIS JS TO CERTIFY That on this 4th day of July, 2012, beforef ea Notmy Public in
and for said State, personally appeared Vernon K. Smith, Jr., and before e and in my presence
said pmiy did acknowledge to me that he execl1ted the above and foregoi g Assignrneni and
Transfer of Membership Interest of Victoria H. Smith in VHS Prope1ties, LLC to Vernon K.
I

Assignment and Transfer of Membership Interest of: Victoria H. Smith in
S Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Memb r Thereof.
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Smith Jr., pursuant to his exclusive, Durable and Irrevocable Power o. Attorney issued to him by
Victoria H. Smith.
I

IN WITNESS WHEREOF, I have hereunto set my hand and a fixed my official notary
seal the day and year in this certificate first above written.

. o
ublic for Idaho
,
Residing atJa;g;
Jdei,:o Resides Eagle
Id h
. . E..
,,ao
Mc
y omnuss10n xprres:
!

EXPIRES 3-13-14
Nota,y CommfS$lon #37745

b

Assignment and Transfer of Membership Interest of: Victoria H. Smith in
Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member. Thereof.
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Ada County Clark
VERNON K. SMTIH
AITO~Y ATLAW
1900 West Main Street
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345~1125
Fax:
(208) 345-1129
I

1N THE DISTRICT COURT OF·THE FOURTH JUDICIAL-DISTRICT OF
.

. .

I

. THE STATE OF IDAHO, IN~ FOR TBE
ROYAL VON PUCKETT

)
)

Plaintiff:
V.

SHARON K. SMTIH, formerly known
As Sharon K. Novotny
Defendant.

)
)
)
)
)
)

COUNI OF ADA

.CVOC-950244
I

ORDER FOR ~NEWED
JUDGMENT .

.
'

-~----------)
Upon reading the Motion For Renewed Judgment filed by th Plaintiff herein, and
for good cause appearing for the entty of this Order:
IT IS HEREBY ORDERED AND TIIIS DOES ORDER That Judgment is hereby
renewed against said Defendant.

Dated this

Jf';,fDecember, 2009.
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VERNON K. SMITH
ATTORNEY AT LAW
1900 w. Main Street
Boise, Idaho 83702
ISB#: 1365

Telephone:345-1125
Fax
345-1129

I
I

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND 10R THE
COUNTY OF ADA

ROYAL VON PUCKETT,
Plaintiff
vs.

SHARON K. SMITH,formerly
known as Sharon K. Novotny,

_______________
Defendant

) case No. cv-oq9502445D

~

)
)
)
)
)

IT OF E duTIO
DEBT OWING ON 11-8-99: $69,220.30
STATUTORY INTEREST: 10.125%
DAILY INTEREST! ACCRUING $19.20
ACCRUED DEBT OWING: 2/11/00:
$71,044.30

)
)

THE STATE OF IDAHO, TO THE SHERIFF OF ADA COUNT~, IDAHO, GREETINGS:
WHEREAS, on the 8th day of November, 1999, ~laintiff recovered
a money judgement against Defendant herein SIi ron K. smith, now
also known as Sharon K. Moore, for the sum of$ 5,820.99, together

with accruing interest as provided for therei

And attorney fees

of $22,910.10, creating an accumulated date as ~f that date in the
!

sum of $69,220.30; and
WHEREAS,

said Judgement was filed with lthe Clerk of the

District court of said Ada County, on the Bt

day of November,

1999; and
WHEREAS, an abstract of said judgment was filed and recorded
with the Recorder's Office, Ada County, Idaho

n the 17th day of

November, 1999, as instrument No. 99111464; and
WRIT OF EXECUTION P. 1
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WHEREAS, no payments have been received and no satisfaction
in any amount has been collected, paid, or credited, and there
still remains due, owing, and unpaid on said judgment the entire
v"

sum of $69 1 220. 30, as awarded by the court, and daily accruing
interest thereinafter on said Judgment after. ovember a, 1999, at
the rate of 10.125 percent per annum from the !8th day of November,
1999, as provided for by law for interest acjruing on said money

judgments, representing the sum of $19.20 pjr day; that as of
February 11, 2000, the sums owing on said Judruent is $71,044.30,

<db-

l

and is accruing interest for each day thereafter at the rate of
$19.20, as authorized by law;
NOW THEREFORE, YOU, THE SAID SHERIFF OF A~A COUNTY, IDAHO, is
!

hereby directed to satisfy said money Judge:rnent in the sum of

$71,044.30, together with all additional accfing daily interest
at the rate of 10.125 percent per annum from anj after February 11,
2000,

from the sale of any real or persona} property of said
!

Defendant, Sharon

K.

Smith, now also known als Sharon

K.

Moore,

beginning first with any personal property of ~aid Defendant, and
if sufficient personal property of said Defend nt cannot be found
to satisfy the judgment, then you shall proce d to levy upon any
real property belonging to said Defendant, and

ake return of this

Writ within the statutory period required after receipt hereof, and
disclose therein what you have
GIVEN UNDER MY HAND THIS

VID NAVARRO

Deputy Clerk
WRIT OF EXECUTION P. 2
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VERNON K. SMITH
Attorney At Law
1900 West Main Street
Boise, Idaho 83702
Idaho State Bar No.1365
Telephone (208) 345-1125
Facsimile (208) 345-1129
October 9, 2014

Ada County Sheriff's Office
Civil Division

Re: Letter of Instruction regarding Writ of Execution
Royal Von Pucket v. Sharon K. Smith, fka Novotny,
Case# CVOC-9502445D
Property interest to be attached:
Sharon K. Smith's Interest in that Certain Judgment entitled:
SMITH v. SMITH CV-DR-90-12684D
Judgment initially entered February 11, 1991

Attention: Civil Division/service of Writ of Execution
Dear Deputy:
I represent Royal Von Puckett in his efforts to execute upon y real or personal property
interests of Sharon K. Smith (now known as Sharon K. Bergmann) to satisfy his judgment against
Sharon K. Smith, who before has been known and referred to at times as" ovotny", "Moore", and more
recently going by her maiden name of "Bergmann". Enclosed with this Lttter of Instruction is the Writ
of Execution issued by the Clerk of the District Court on October 8, 201f, authorizing you to execute
upon property interests she owns, and at present we request you execui.upon the.personal property
interest she holds in that certain Judgment entered in her favor in the cas of Smith v. Smith, CV-DR90-12684D, on February 11, 1991, and all subsequent modifications an renewals. That case was a
divorce proceeding in which Sharon K. Smith, the Plaintiff obtained a udgment against Vernon K.
Smith, the Defendant. In that case, Sharon was awarded a money judgme t, and in that proceeding she
was referred to as "Smith", and you will be executing upon that entire jud ent interest she holds in that
case. She has been going by her maiden name "Bergmann" since mid-2 00's, and has recorded real
property transfers in 2006 while using that name, though her social security number remains the same.
We have had difficulty in the past identifying her real property i terests, despite the fact she
purchased her house in 1990, as she had successfully concealed her real roperty interests in various
deed transfers. In 1999, just before Mr. Puckett obtained his judgment a ainst Sharon K. Smith, she
deeded the title to her residence to Mr. Moore in order to hide her interest in the house. Thereafter she
divorced him, and began using her son, Edward Novotny, and then 1 ter her mother, Evelyn G.
Bergmann, to hide her interest after the divorce from Mr. Moore. Essentiall , since the "Moore" divorce,
she has used others throughout the years, but in recent years she took ti le, using her maiden name
"Bergmann", and it was by use of that name she successfully avoided disclosure of Mr. Puckett's
Re: LETTER OF INSTRUCTION REGARDING WRIT OF EXECUTION
orw.Hr vnNPTTr'KRTTV.SHARONKAYSMITH I
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judgment lien against her residence when selling her residence at 4841 Waterfront way, here in Boise,

Idaho, on August 14, 2013. What has come to our attention, identi · g what she did throughout the
years, was placing ownership in such names, as Mr. Moore, who later f2nveyed it back to her, then to
Mr. Novotny (her son, Edward), who conveyed it back to her, then to Ev lyn G. Bergmann (her mother),
who then conveyed it back to her, and then she placed it in her maiden
e "Bergmann", but a review
of both the "Smith" and the "Bergmann" Social Security Numbers will s ow Sharon K. Bergmann and
Sharon K. Smith are one in the same person.
The County records confirm she made conveyance of this reside ce from herself, as Sharon K.
Smith, to herself, as Sharon K. Bergmann, when transferring the dee ; to "Bergmann" on or about
August 11, 2006. Her ownership in her house has been held that way under her name of Sharon K.
Bergmann, from August 11, 2006, until she sold the house to Adrienne rapani on July 24, 2013. She
successfully avoided the judgment lien Mr. Puckett had attached to the remises because of this name
game process, even though Mr. Puckett's judgment was recorded wi the Ada County Recorder's
Office, and was a judgment lien. It was only because of her conve ·ent manipulation of various
individuals who were shown as deed holders throughout the years that its ipped through record searches
by the title company. Mr. Puckett's last renewed judgment was re orded with the Ada County
Recorder's Office March 1, 2010, at which time Sharon was using her m iden name, and when she sold
the house on July 24, 2013, she closed the transaction by that nan1e.
I

The enclosed document is being presented to you to identify th,e transactions she created to
conceal her residence at 4841 Waterfront Way over the past many yeruk This document is an Ada
County Recorder's record showing the identification of the residence un er Parcel# R4737740140. It
does provide you with an awareness of her ability to artfully engage in a s heme of deception. The title
company did not find reference to Mr. Puckett's recorded judgment lien b cause of her artful deception
and use of various name changes and relative's assistance. We intend to e this matter up with the title
company regarding the title insurance issued in that transaction, as they ay need to determine if fraud
is a consideration in light of what has been allowed to transpire, but ~n the meantime, there is no
question as to her ownership of this particular Judgment she holds agains her former husband, Vernon
K. Smith. We request execution against that Judgment interest she has i that case, and that judgment
has been renewed, the last time being on or about January 14, 2014.
I

From a historical standpoint, Mr. Puckett's judgment was origin lly entered by the court on
November 8, 1999, and has been regularly renewed pursuant to the provi ions of Title 10 Chapter 11,
Statutes of the State of Idaho, and currently the principal and accrued inter st, calculated from its date of
entry, to October 1, 2014, has now increased to a total amount due of$173 226.70, and this judgment is
currently accruing interest at the daily rate of $19 .26 per diem.
We request you commence execution upon any and all right, titl , and interest of Sharon K.
Smith/Bergmann, (also known as Novotny/Moore/Bergmann) in that ju gment entered in the case
entitled Sharon K. Smith v. Vernon K. Smith, case# CV-DR-1990-12684, originally filed of record in
the District Comi of the Fourth District of the State of Idaho, in and fi r Ada County, on or about
January 29, 1990, and judgment entered February 11, 1991. Mr. Puckett ants the property rights and
interests she holds in that judgment against Vernon K. Smith, and wants it evied upon, seized, and sold
at public auction, and Mr. Puckett will bid iii. his judgment at the sheriffs ale, to the extent necessary,
Re: LETTER OF INSTRUCTION REGARDING WRIT OF E
D/\VAT T Uf'IMPTT0UPTTV

~HARONKAY SMITH
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as a credit bid, to either secure ovvnership of that judgment, or generate t e funds in the bidding process
to address recovery of her debt to him.
Mr. Puckett does request you take immediate action to attach thft judgment, in pursuit of this
execution process, at the earliest possible date, and schedule the matter foli the earliest sale.
The Defend~t, Sharon K. Smith/Bergmann, moved from her fo er location in Boise, at 4841
Waterfront Way, to her new residential location at 13724 South Mo · g Side Street, Nampa, Idaho
83651-5091.
I

For your convenience I enclose a copy of the last order that ren wed the Puckett judgment on
December 8, 2009, so you will there note his renewed judgment was r .corded with the Ada County
recorder's office March 1, 2010, as instrument number 110018102, over I hree years before her sale of
her Waterfront Way residence. Unfortunately, the title company failed to correlate and compare the
"grantor" and "grantee" history of the various recorded transactions on th ' conveyances made by her in
the past years \Vhen doing their title search before they issued the policy of title insurance to her buyers
in July, 2013. Mr. Puckett has processed thousands of re-finance and loan transaction documents in his
capacity as a notary public of Idaho over the past many years, and it remains his belief this sale,
effectively avoiding satisfaction of his judgment lien, occmTed as a result of her willful and intentional
deceit by withholding requested information as to her past name refe ences, including her former
married names, past aliases used, or any other name reference by whiclii. she has been identified on
recorded instruments, including the deeds of conveyance she had signed, I as well as disclosure of any
outstanding judgments against her in any named reference, so an accurate ~earch could be conducted by
the title company to determine what judgment liens had attached on the property in which she has held a

titled interest in the past.
It is Mr. Puckett's belief that because his judgment ofrecord referre~ to the Defendant as Sharon
K. Smith, formally known as Sharon K. Novotny, the title company, e en though exercising their
standard research practice, did not identify her deeded interest, and failed o pick up the attachment of
his judgment lien against this property in the closing process, though it had ttached as a matter of law to
the property over the years because of her releases signed and recorded iri relation to the premises
transfers. The issuance of title insurance to the new buyer may now b come an issue in litigation
regarding their title policy coverage.
I bring this residential sale and title policy issue to your specific atte tion only for the purpose of
assisting you in understanding we are dealing with a sophisticated defendant who has artfully concealed
titled interests in property holdings, and did so through the convenient use f various names, using her
son and then her mother's assistance, Evelyn G. Bergmann, and ultimately ow using her maiden name
"Bergmann". This deception regarding title to the Waterfront Way property egan with the first transfer
undertaken on December 7, 1999, one day before Mr. Puckett's judgment as filed of record with the
court, and continuing this charade of deception until the sale, around August 1, 2006.
Any funds required to be advanced to expedite this Writ of : xecution will be tendered
forthwith, and in the meantime, if there is any delay occasioned in your profess, we do intend to renew
Mr. Puckett's judgment, and given the nature of Ms. Bergmmrn, we have rec rded the Puckett judgment
in Canyon County on October 3, 2014, under instrument number 2014- 03 262, with notification that
Re: LETTER OF INSTRUCTION REGARDING WRIT OF EXIECUTION
RnVAT.T,VONPUCKETTV. SHARON KAY SMITH I
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she is one in the same person, in anticipation the Momin
her maiden name, following the Waterfront Way sale's tr
If you have any questions, please so advise immediately,
Until then I respectfully remain,

VKS/vls
enclosures

Re: LETTER OF INSTRUCTION REGARDING WRIT OF EX 'CUTION
ROYALLVONPUCKETTV. SHARONKAYSMITH
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DECO ~-2009
Ada County Clmk
VERNON K. SMITH
ATTOI_lNEY AT LAW
1900 West Main Street
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345~ 1125
Fax:
(208) 345" 1129

'

J

r~o._

A.M-~-~F...,1t;_~~l.

J, 2'¾

rfc osJ~og
J. Dl\V!D fJ_l},V/\.,·;RO,, Clerk
By LYMJA r-!ir:v;j(l;\li'J!)hl
O!?f.f1~·,

lN THE-DISTRICT COURT OF·111E FOURTH JUDICIAL- !STRICT OF

1'HE STATE OF IDAHO, IN AND FOR THE COUNTY
)
)
)
)
Plaintiff,
V.
)
)
SHARON K SMITH, formerly known
)
As Sharon K Novotny
)
)
Defendant
~-------)

ROYAL VON PUCKETT

.CVOC-9502445D

ORDER FOR RENl;BWED
JUDGMENT
·,

Upon reading the Motion For Renewed Judgment filed by the P1fntiff herein, and
for good cause appearing for the entry of tbis Order:
IT IS HEREBY ORDERED AND THIS DOES ORDER That Jupgm.ent is hereby
renewed against said Defendant.

.,

~

~~~

Dated this 11'-oruecember, 20"09.
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129
Attorney for Estate of Vernon K Smith, Sr. and Estate of Victon,a H. Smith (Deceased)

IN THE DISTRICT COURT OF THE FOURTH JUD.CIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTiY OF CANYON ADA
IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals,
JOSEPH H. SMITH,
Petitioner,

)
)
)
)
)
)
)
)
)
)

i

Case No. CV-IE-2014-15352
I

RESPONSE AND OBJECTION
TO PETITICDN FOR FORMAL
ADJUDICAjTION OF INTESTACY
AND APPOINTMENT OF

PERSON! REPRESENTATIVE

COMES NOW Vernon K. Smith, Jr., as Respondent

lbrein, appearing as the sole

heir and designated Personal Representative upon the formation lof any Estate for Probate of
I

Victoria H. Smith, declared by the Holographic Will drafted atid executed by Victoria H.
Smith, on February 14, 1990, and as the Attorney of Record ~or the Estate of Vernon K.
Smith, Sr., continuously since 1976, and having acted exclusive! for the benefit of Victoria
H. Smith in managing and preserving all matters of ownership o all her interests, including
exercise of exclusive Powers of Attorney, through his Durable P wer(s) of Attorney, having
transferred all remaining assets of Victoria H. Smith to VHS

roperties, LLC, on July 4,

2012,and does herewith respond and object to the Petition iled by Joseph H. Smith,
Seeking Formal Adjudication of Intestacy and Formal

ppointment of Personal

RESPONSE AND OBJECTION TO PETITION FOR FORMAL ADJ ICATION OF
INTESTACY AND APPOINTMENT OF PERSONAL REPRESENT TNE.
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Representative, and does respond to the allegations set forth

the Petition of Joseph H.

Smith. Respondent does herewith reply as follows:
1.)

Respondent would state that Joseph H. Smith

is the son of both decedents,

but is entitled to no beneficial interest as he was never made

heir, devisee, or beneficiary

under either will, and has no claim to any inheritance from eithe decedent.
2.)

Denied;
that Joseph H. Smith has disingenuou I ly represented to this Court
.

that he has a priority right to an appointment as personal repres~ntative, as he knows he was
'

excluded from any right of inheritance, even prior to prior to 1~90; that a Holographic Will
ill of Vernon K. Smith, Sr.

was prepared and executed by both decedents; a Holographic

was admitted to probate in or about 1966, and Victoria H. Smi h was appointed Executrix,
as she was the sole and exclusive heir to his Estate; that Victori I H. Smith did draft and did
execute her own Holographic Will, on her own stationery, in h~r own handwriting, signing
it and dating it in the presence of Respondent, on February 14, 1990, therein providing the
1

1

sole heir to receive any and all property interests from her to b her son,Vernon K. Smith,
Jr., and there has been no amendment, modification or codicil made to that Will, having
always been the specific desire and intention of Victoria H. Smi

to confirm all assets shall

pass or be transferred to Vernon K. Smith, Jr., as he may elect to be effectuated through
those various powers of attorney he was granted, including in 1 99 and thereafter in 2008.
Joseph H. Smith has received a copy of that Will; received copies of the Powers of
Attorney, and full well knows that if any Estate is needed to be established for Victoria H.
Smith, it will be through her sole heir, Vernon K. Smith, Jr., wh has been designated the
Personal Representative to serve without any bond, if an estate w re necessary.

RESPONSE AND OBJECTION TO PETITION FOR FORMAL ADJ !CATION OF
INTESTACY AND APPOINTMENT OF PERSONAL REPRESENT TNE.
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3.)

le

Victoria H. Smith did pass September 11, 201

at the age of 99, and her

Certificate of Death has been filed with the Department of Vi al Statistics, State of Idaho,
but no attachment accompanied the Petition given to Responde~t by the Court Clerk.
4.)

Victoria H. Smith was residing in Ada Coun , Idaho at the time of her

death, and was a permanent resident of Idaho since the year 193
5.)

There is no number 5 in Joseph H. Smith's Petiti n.

6.)

Denied; that Joseph H. Smith and Victoria Anne mith

f

(Converse) are

I

children of both the decedents, but had never been heirs in ~ither Wills, and have been
specifically excluded from receiving anything further in the Will of Victoria H. Smith.
7.)

Admitted; as Vernon K. Smith, Jr., had befor transferred all remaining

assets of Victoria H. Smith into VHS Properties, LLC, a limited iability company formed in
Idaho, on July 4, 2012, and no assets remain for probate in any estate requirement for
1

Victoria H. Smith under the Idaho Probate Code.
8.)

Denied;

Joseph H. Smith was given a copyj of the Holographic Will,

together with copies of the Powers of Attorney, and has been ptvided a copy of the Death
Certificate, and has full well known he has been excluded froj~ any entitlement or righ of
inheritance by Victoria H. Smith even before the execution of thl Will, due to our Mother's
complete disappointment of his attitude, conduct and behaviot, and that being the very
reasons Victoria H. Smith chose to execute a Holographic Wilt on February 14, 1990, to
confirm her intentional exclusion of both her daughter, Victoria

e Smith (Converse) and

her son, Joseph H. Smith, because of their ongoing disloyalty an disgust towards them, and
in the case of Joseph H. Smith, it included his past acts of theft

d outrageous removal of

her residential items out of her Victorian home, because he wante those items for his home,

RESPONSE AND OBJECTION TO PETITION FOR FORMAL ADJ ·
INTESTACY AND APPOINTMENT OF PERSONAL REPRESENT
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built on property our Mother had given to hlm, wishing in later
and his continuing deceit and childish retention of her

lears she had never done so,

mlDllus

property items he kept

when our Father died, stubbornly refusing to return them, and rother' s repeated reference

to his disappointing behavior starting back at about the age qf ten when he stole a silver
I

dollar from our Mother, only compounding his sealed fate of 4isinheritance because of his
continuing disloyalty and abandonment, unwilling to accept

y responsibility for her best

interests, instead looking only to what he could get or take fro

her. Even after Victoria H.

Smith, executed her will, and Joseph was made aware of it, e still maliciously withheld
1

I

return of her property items, telling her, in Respondent's presenqe "give me a list and I'll see
I

if I even have it", irritating our Mother in all ways he could, and his subsequent efforts to get

to anything more, forever, and he was well aware he was pe

anently excluded from any

inheritance, and that was made abundantly clear by our Mo, er and dwelled upon by
I

Respondent, as Joseph tried his best to use Respondent to talk hi~ mother into doing what he
wanted, and Respondent refused to do it, as it violated our Mo~er' s wishes and concerns.
Not only has Joseph H. Smith been aware of his exclusion, but hb acted in accordance with
that over the past almost 25 years, telling others he had no int=l· and refusing even to visit

his mother at her residence from and after 1990, and even throfghout the remaining years
when she was becoming bedridden, and no longer left the house.I Joseph lived 800 feet from
I

our Mother, on property she gave to him, as he said "you owe tt to me", when in fact she
owed him nothing, and with tears in her eyes, she the agreed to gi e him the acre to build his

she let him build on the Home Place.
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Despite the fact she had given him the property upon which he ,onstructed his residence, no
I

more than 800 feet from her home, Joseph refused to go see her, even in her dying days,
i
1

and it was Respondent who called him on September 11 tolell him of Mother's death,
asking him to come and see his mother for the last mome t before transported to the
mortuary upon her death, and to even invite him to participate

~ the funeral arnmgements,

as he was still the older son, Respondent's brother, and nee~ed to seek at least spiritual
forgiveness and participate in the funeral proceedings to showirespect for his Mother. He
thereafter tried desperately to encourage Vernon K Smith, Jr., to consider giving him an

if he had been made the

interest in some assets, saying he would never have excluded

sole beneficiary, but to even entertain the very idea would caus our Mother to tum over in
her grave, given her determination of disgust towards him beca se of his past behavior, all
1

I

of which can be elaborated on if and when necessary. The only "influence" involving the
formation of the Holographic Will of Victoria H. Smi

was the overwhelming

disappointment of Joseph's own actions and conduct, unwill· g to change, unwilling to

1

seek or pursue forgiveness, and absolutely refused to "start aga· ", even to the point that in
May, 2006, during a five-hour conversation between Joseph

Vernon, he was reminded

extensively why he was excluded from any inheritance, and he µiew perfectly well it was
because of his constant disloyalty and greed, and he even then d dined to seek forgiveness
1

from his Mother, who was still very active, alert, attending Mass on Sundays, retrieving her
own mail and buying her own grocery products and supplies, but lways with the continuing
involvement of Vernon K. Smith, Jr., as Mother never had a driyer' s license. Joseph knew
where he stood with his Mother for over a quarter century, andj apparently he declined to
endure any more of Mother's expressions of intense disgust to\fy'ards him, and we simply
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declined to communicate with each other, as Joe was bitt r, hateful vengeful toward
Respondent, for what Respondent believes may be best desc bed to be an intense sibling

jealousy and rivalry, as Respondent became the "Patriarch"

fot the family, after our Father

l

died, as our Mother needed constant financial assistance, and Ioseph simply refused to get
I
I

involved if it required his monetary commitment or exposure.
9.)

Denied, as to the need for any probate of any es ate of Victoria H. Smith, as

all assets were transferred through the Powers and authoritief of Respondent on July 4,

2012, performed in light of his exclusive right to inheritance1 and preference to proceed
I

I

under Internal Revenue Code pertaining to gift tax, as opposed ~6 probate tax, as a treatment
I

!

for either and the applicable allowances, credits and exemptions I are the same and the benefit
I

obtained from a transfer to a limited liability company allowe I total asset protection. The
probate of Vernon K. Smith, Sr. was commenced in 1966,

d Respondent became the

Attorney of Record for his deceased Father in 1976, having himself paid and resolved all
I

debts, and satisfied any claims, or, obligations and having persotj.ally paid the inheritance tax
I

due in that Estate. Victoria took possession of and has retaineq possession of all assets in
II

which her deceased husband had an interest, and although his Estate was not formally
closed, that remained open solely for the purpose of perpetuatinl his name, as Victoria had
requested that because of her devotion to him, and Joseph well

lows

all of that, as he stood

by and watched Respondent satisfy their Aunt's claim, paJ it over three years with
Respondent's own money, with brother Joseph contributing abso utely nothing, as was usual
in those days. There are no assets held in either name, as

ictoria inherited everythin

Vernon Sr. had and Victoria's interests were transferred to VHS roperties, LLC.
9.)

Denied.
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10.)

Denied.

11.)

Denied; if any Estate is formed for Victoria H. Smith, it will involve the

appointment of Vernon K. Smith Jr. as the Personal Representative, so designated under the
Holographic Will of Victoria H. Smith, and he will serve without bond.
12.)

Denied; there has been no Notice of this Petition served upon Respondent,

and Respondent was required to go to District Court to retrieve a copy, once being informed
Joseph H. Smith had undertaken such a dishonorable, disappointing , and once again
defying behavior to his Mother's wishes, desires, and clearly expressed intentions, all
because of his own selfish motives.
FURTHER STATEMENT OF FACTS
1.)

Vernon K. Smith Sr.' s Will was admitted to Probate through the law offices

of Willis Sullivan, and thereafter, in 1976, Vernon K. Smith, Jr. assumed representation of
his Father's Estate for his Mother's interests, who was the sole Heir and surviving spouse.
All Estate debts, expenses, obligations, and federal taxes due in his Estate were paid solely
by Vernon K. Smith, Jr., through his own revenue sources, as Vernon Sr.'s death terminated
all sources of revenue, leaving liability and various land payments and operational
expenditures outstanding, and to be paid and maintained. All obligations were ultimately
satisfied through funds either generated solely by Vernon K. Smith, Jr. and his law office
income or liquidation of his assets, or as he was able to generate from leases and
transactions with the various property assets. Essentially, we were land poor after our Father
diied, as Victoria H. Smith was not employed, and remained a housewife throughout her
life. After all claims were satisfied, all taxes paid, all debts resolved, and our Aunt finally
paid with Respondent's funds, the Estate of our Father remained open, as Victoria H. Smith
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continued in her preference to maintain her capacity as the Executrix of her late husband's
Estate solely for purposes of her respect and devotion to her husband, there was no lawful
need to keep it open, and it could be closed now, as all assets have been distributed long
before Respondent became the attorney of record.
4.)

That from 1971 on, Vernon K. Smith, Jr., had been the sole responsible

individual for the management and control of all assets and interests owned by Victoria H.
Smith, including the formation of all leasehold interests, whether written or oral, all business
decisions and all transactions and transfers of any kind undertaken, and all investments and
acquisitions made, and he has either generated the funding from his sources or provided the
funding through the operation of the assets to keep, preserve and maintain the holdings and
operations intact, and avoid any foreclosures or losses.
5.)

That on February 14, 1990, Victoria H. Smith drew up and executed her own

Holographic Will, preferring to create her own Last Will and Testament with her own
handwriting, with her own words, on her own stationery, and requested Vernon K. Smith, Jr.
observe her sign the same, which was done in the living room in the old Victorian house on
the Home Farm, being her residence at 5933 Branstetter Street, and the Will was then placed
in a file and kept in her roll top desk for safekeeping, declaring Vernon K. Smith, Jr., to be
her sole Heir, and she absolutely meant it, and Joseph well knew it then and thereafter, and
he well understood Mother's deep respect and appreciation for Respondent's total loyalty to
her interests and financial needs, because of Respondent's continuing efforts and financial
contributions to his Mother to preserve everything, as without him, all her property holdings
would have been lost, as Joseph had declined to show any commitment to save, preserve or
maintain the assets. After our Father died, he decided to operate trucks for a living, without
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either PUC or ICC authority, and he used Respondent's legal services to resolve his civil
and criminal charges, and thereafter agreed to share equally the authority that Respondent
later assisted him in obtaining, through the legal efforts and extensive hearings with the
PUC Agency, but true to Joe's nature, he declined to share the authority with Respondent,
and basically told Respondent that would not happen; another of the many disappoints.
6.)

That Vernon K. Smith, Jr., made and financed all improvements at the Home

Farm, commenced the remodeling of the old farmhouse in 1989, and that became his
residential dwelling, where he currently resides since 2008.
That Vernon K. Smith, Jr. has maintained his Law Office since 1971 at 1900 W.
Main Street, an office building which belonged to his parents, and Victoria inherited all
interest to these properties from her husband.
That Vernon K. Smith, Jr. has been solely responsible for the Hamer, Idaho
properties, having saved it from foreclosure, beginning in 1970 through 1972, and entered
into all leasehold transactions to provide for farming operations and air strip operations for
used for area crop spraying, conducted on the Hamer, Idaho premises.
That Vernon K. Smith, Jr. arranged for all operations on the Gowen Field premises,
all being long-term transactions in his efforts to commence and resume the use of the
irrigation well and install circle systems for agricultural crop or nursery type production.
These efforts are designed to benefit future farming operations and depend and rely entirely
upon the exclusive management, participation and operation of Vernon K. Smith, Jr.,
without any disruption from outside sources.
7.)

Following the execution of Victoria H. Smith's Holographic Will on

February 14, 1990, it was decided best to grant Durable Power of Attorney to Vernon K.
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Smith, Jr., to do any and all things he wanted to do with all property, as it was his to do as he
decided. That document was executed on April 15, 1999.
9.)

Following the execution of that Durable Power of Attorney, following

Victoria's fall in the house and brief hospital stay on March 16, 2008, it became necessary
for Respondent to move back home to care for his Mother, and it was then that it was
decided by Victoria H. Smith and Vernon K. Smith Jr., on April 11, 2008, to grant another
Power of Attorney, now to be also Irrevocable in creation, coupled with consideration, as
her health was declining, and Respondent wanted her to again confirm her intentions on
Respondent's exclusive inheritance, as Respondent had decided to sell the Nevada property,
and it was now time to complete transfers to assure asset protection, so discussions took
place for the eventual conveyance of all assets to a limited liability company to assure
complete asset protection, and that final power of attorney document granting all powers for
all purposes, and reaffirmed the execution of Victoria's Will, identifying her intent once
again that Vernon K. Smith, Jr., was her sole Heir, as transfers would soon be made to
preserve all property interests as intended.
10.)

That as the years passed, and as Vernon K. Smith Jr. Mother was now

becoming bedridden because of her fall and lack of assured leg support, Vernon K. Smith Jr.
decided it was time to organize VHS Properties, LLC, a Limited Liability Company that
was formed in Idaho on July 3, 2012. For purposes of tracing her legacy, Vernon K. Smith
Jr. used her initials and included her to be among the initial members, along with Vernon K.
Smith Jr., who were identified as the only members in that Limited Liability Company, the
effect of which implemented the treatment as a gift tax, instead of an estate tax, allowing the
same lifetime tax credits, but having complete asset protection. The sole purpose of that
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formation was to then transfer all assets in which Victoria H. Smith owned or had any
interest in, whether a present interest, anticipatory interest, future expectancy, or
reversionary interest, and all interests were transferred over and into the LLC, including all
real and personal property, whether mixed or otherwise, and wherever so situated. The
transfers were made to the LLC through the use of those the Durable Power(s) of Attorney,
issued 1999 and 2008, the latter being irrevocable and coupled with a consideration. The
sole purpose of the transfer was to assure the preservation and protection of all assets from
the potential exposure of any claim being made against the assets, as Vernon K. Smith, Jr.
had saved, created, and preserved those assets for the legacy of his mother and father, and
for his rightful continuing ownership and control.

11.)

That Vernon K. Smith Jr. thought it to be unnecessary to initiate a probate of

an Estate, when the transfer was made fully and completely, and now a gift tax exemption is
implemented instead of an Estate tax exemption, reflecting the same tax credit and tax
allowances and tax bases.
12.)

That reference is made to the attached documents herein that support the

above statements:
a.) Judicial Notice and reference of the Probate concerning the Estate of Vernon K.
Smith, deceased, who died in 1966.
b.) A true and correct copy of the Holographic Will of Victoria H. Smith executed
February 14, 1990.
c.) A true and correct copy of the Durable Power of Attorney executed July 15,
1999.
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d.) A true and correct copy of the Durable and Irrevocable Power of Attorney, to
Vernon K. Smith, Jr., executed April 11, 2008.
e.) A true and correct copy of the Articles of Organization of VHS Properties, LLC,
formed July 3, 2012.
f.) A true and correct copy of the assignment, transfer and conveyance of all interests
of all real property and personal property interests of any kind or nature of Victoria H. Smith

Vernon K. Smi ,
ent,
Attorney for Estate of Vernon K. Smith, Sr.,
and sole heir to Victoria H. Smith

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 10th day of October, 2014, I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, Idaho 83702

(
(

)
)

Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680

U.S. Mail

Fax

elivered

Vernon K. Smith

RESPONSE AND OBJECTION TO PETITION FOR FORMAL ADJUDICATION OF
INTESTACY AND APPOINTMENT OF PERSONAL REPRESENTATNE.

000098

P.12

000099

251
i¢i

CERTIFICATE OF ORGANIZATION
LIMITED LIABILITY COMPANY
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STATE OF IOAHO

(Instructions on back of application)
1. The name of the limited ·uability company is:
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Instrument # 406030

RIGBY JEFFERSON, IDAHO
07-02-2013 12:07:51 PM No. of Pages: 2
Recorded for: FIRST AMERICAN TITLE - IDAHO FALLS
CHRISTINE SOULTER
Fee: $13.00
Ex-Officio Recorder Deputv: LK

Index To: POWER OF ATTOitN~
Electronically Recorded by Simplifile

Dura ble an d I rrevocable Power of Attorney

I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number . .lfrYfNI does herewith
reaffrrm, reconfrrm and continue the ongoing appointment of my son, Vernon K. Smith
Jr., born
from the original appointment I made in 1999, and to remain
authorized to act as my unconditional attorney in fact and agent under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and authority I
otherwise possess and could exercise in my own name and on my own behalf
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shall have the full and exclusive power and authority to manage and
conduct all of my affairs, and to exercise all of my legal rights and powers, including any ,
rights and powers I may acquire in the future, and specifically including, but without any
intended limitation, to collect all funds, hold, maintain, improve, invest, lease, or
otherwise manage or dispose of any or all of my real or personal property, or any interest
lberein; purchase, sell, mortgage, encumber, grant, option or othenvise deal in any way in
any real property or personal property, tangible or intangible, or any interest therein; to
borrow funds, to execute promissory notes, and to secure any obligation by mortgage,
deed of trust or pledge; to conduct any and all business and banking needs, of any nature
or kind, including the right to sign checks and draw funds on any and all my accounts,
with the same authority as my own signature, to sign any and all agreements and
documents in my behalf, to continue any corporations, limited liability companies and
venture entities I presently have, and to organize, reorganize, merge, consolidate,
capitalize, recapitalize, close, liquidate, sell, or dissolve any business interest, and to vote
all stock, including the exercise of any stock options and any buy-sell agreements; to
receive and to endorse checks and other negotiable paper, to deposit and to withdraw
· funds from any accounts, by check or by withdrawal slips, or otherwise, to transfer funds
from any account and to do so from any bank, savings and loan, or any· other financial
institution in which I have funds now or in the future; to prepare, sign and file any and all
tax returns and other governmental reports and documents, and to represent me in all
matters before the Internal Revenue Service or State Tax Commission; to have access to
aU certificates of deposit, and any safety deposit box registered in my name, whether
alone or with others, and to remove any property or papers located therein; to act
unconditionally with regard to any funds, stocks, bonds, shares, investments, interests,
rights, benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or lawsuits regarding any rights and
interests I have on matters therein; to create trusts and to transfer any interest I may have
in property, whether real or personal, tangible or intangible, to the trustee of any trust, to
engage and to dismiss agents, counsel, and employees, in connection with any ~atter,
and for purposes, this power and authority vested in my son, Vernon K. Smith Jr.',: is
unlimited, unconditional and all inclusive, and with the same authority and ..~p:ect !l~. :: ..
though I had caused the action to be undertaken.
. , .._J E f?,, .. <;,;, . :: '.'
· ····, ....... b, ,.;:,. , ,
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COU!~TY

This instrument filed as an accomodatlon only.
Jt has not been examined as to its executJon.
insumbllity or effect on Title.
FlrstAmerican Title Company
900 Pier View Dr., Suite 11 o
Idaho Falls, ID 83402
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This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event ofmy death or disability, and shall continue in effect for
all time, as it has been my long-standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and exclusive heir of my entire estate, as I have so declared
openly in the past many years, because of his commitment, dedication, and devotion to
my best interests,
and fmancial well being.

t.:\'

Dated This ~ o f April, 2008.

-r("~~~
Victoria H. Smith

(

SUBS..G31BED. AND SWORN TO BEFORE ME, a Notary Public for the State of Idaho
this ~ y of April 2008.
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DURABLE POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS: That I, Victoria H. Smith,
of 5933 Branstetter st., Boise, Idaho 83714, do hereby make,
constitute and appoint, and by these presents has therefore made,
constituted and appointed my son, Vernon K. smith Jr., of 1900 W.
Main st., Boise, Idaho 83702, as my true, lawful and exclusive
agent, representative and attorney to act for me, in my name and
in my place and stead, pursuant to this durable power of attorney,
with full authorization to act in my behalf, for any and all
purposes, with the same force and effect as though undertaken by
me.
That my grant of this Durable Power of Attorney is intended
to convey unto my son, Vernon K. Smith Jr., full power and
authority to do and perform all and every act and thing whatsoever
requisite and necessary to be done, as fully to all intents and
purposes as I might or could do if personally present, and I do
hereby ratify and confirm all that my said attorney has done by
virtue of these presents.
This Power of Attorney is durable in all respects, and shall
endure the event of disability and death, and shall never be
affected by any event of disability or death of the undersigned for
any reason, manner or purpose.
~" IN WITNESS WHEREOF I have hereunto set my hand and seal this
d
f
· -~r- l
'
1
,.,
ay o --·-~"""'u=...:.;.--'*l-----i,._,......_.,.,., 999.
f

i,..; u,

--~~ 1~¼:l,,~'-'

-J/~ ')l-r\~,:;{.L~

Victoria H. Smith .
STATE OF IDAHO
county of Ada

)
:ss
)

This is to certify that on this\~\... day of ~~~
,
before me, the undersigned Notary Public, in andforhe said
Ada County, State of Idaho, personally appeared Victoria H. Smith,
known and identified to me to be the individual whose name is
subscribed to the within instrument, and acknowledged to me that
she has read and executed the same as her own voluntary free act
and deed.
1999,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official ndtarial seal the day and year in this certificate
first above written.

~~~
NotaryPublfor Idaho
Residing at Boise, Idaho
My Commission Expires: 'le-\~~~
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...
CAROLYN PUCKETT
Notary Publlc, State of Idaho
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Transfer, Conveyance, and Sale of All Property Interests from Victoria H. Smith to VHS
Properties, LLC
This transfer, conveyance, and sale of property made and entered into· on this 4 · day of
July, 2012, by and between Victoria H. Smith, Transferor herein, through the authority of her
son, Vernon K. Smith, Jr., pursuant to his Durable Power(s) of Attorney; as vested in him,
initially in 1999, and thereafter reaffirmed in 2008, and VHS Properties, LLC, the recipient of
the entire transfer, as Transferee herein.

WITNESSETH: ·
WHEREAS: Victoria H. Smith had before executed her Last Will and Testament on
February 14, 1990, designating therein her son, Vernon K. Smith, Jr., to her sole and exclusive
Heir, having done so through the fom1ation of her Holographic Will, written by her on her own
stationary, in her own handwriting, and signed and dated by her, being done deliberately in that
fashion to emphatically convey her intentions, and to avoid any appearance of any influence. by
anyone having chosen to do so in accordance with the way in which her husband, Vernon K.
Smith, Sr., a well-known attorney in Boise, Idal10, had so executed his Last Will and Testament
by such holographic means, by which Victoria H. Smith acquired his entire inheritance to the
exclusion of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has always been the sole source of all management,
maintenance, fmancial means, operation and control of all assets of Victoria H. Smith, beginning
after his Father's death, and especially since and after his becoming an Attorney in 1971, having
at all times thereafter dedicated his life to the preservation of Victoria's assets and providing for
her every living need and satisfaction of any obligations; and,

WHEREAS: On July 3, 2012, Vernon K. Smith, Jr. did file the Articles of Organization
for the establishment of a limited liability company, known as VHS Properties, LLC, foffiled
pursuant to and in accordance with the laws and statutes of the State of Idaho, identifying its'
sole members at t~1e time of organization to be Vernon K. Smith, Jr. and Victoria H. Smith, for
tracing purposes.by the Internal revenue Service; and,
. . ..
~

~

Transfer of All Property Interests from Victoria H. Smith to VHS Properties, LLC.
P. 1
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WHEREAS: All properties and property interests ·of Victoria H. Smith, be it real
property, personal property or mixed properties, wherever so situated, including, but not limited
to any and all rights, titles, interests to any and all real property,· personal property, mixed
property and wherever so situated in which any interest now exists or can be claimed to exist,
whether it be in the nature of an expectancy, anticipatory, or a beneficial interest or by any gift or
by any future inheritance and known to include but not limited to all farms, ranches, residential
properties, office buildings, rental facilities, furniture, appliances, farm equipment, tractors,
trucks, trailers, backhoes, ATV' s, U1V' s front end loaders, commodities, farm products, stocks
in any corporations, bonds, cash deposits, bank accounts, leasehold interests, rental receipts,
jewelry, clothing, personal effects, and any other tangible or intangible interests of any nature or
kind, known or unknown, whatsoever, or wherever so located, shall be be and hereby are
transferred to VHS Properties, LLC, undertaken by ihe powers granted to Vernon K. Smith, Jr.,
through said Durable and Irrevocable Power(s) of Attorney, all of which is being undertaken to
preserve •and protect all such property interests by the transfer unto said Limited Liability
Company, and to thereby effectively avoid any costs, inconvenience or expense or need to
probate

any estate of Victoria H. Smith, and now being able to rely upon the continuing

valuations of said assets pursuant to their actual use and assessed market values, for tax
purposes, as said values are believed to be within the exemption, tax credit or allowances as
provided for under the Internal Revenue Code, as any estate tax and gift tax have the same
treatment, and it remains the belief of these Parties no tax would be due or owing thereon at the
values of their present use and assessed valuations; and,

WHEREAS: Said transfers or real property have been made to said VHS Properties,
LLC, by execution of appropriate deeds for eventual recordation, as may be needed for reference
by said VHS Properties, LLC, and it is furthermore deemed appropriate at this time to also
secure the transfer of total ownership of the membership interests of said VHS Properties, LLC,
so as to now be exclusively held by Vernon K. Smith, Jr., and the transfer of said membership
interest of Victoria H. Smith is being, executed this day as well, and Vernon K. Smith, Jr. shail
from this day henceforth have and hold 100% ownership interest in and to said membership
rights of VHS Prope1iies, LLC.

Transfer ofAll Property Interests from Victoria H. Smith to VHS Properties, LLC.
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NOW THEREFORE: For and in consideration of the sum of Ten Dollars ($10.00) and
other good and valuable lawful consideration, said Transferor does hereafter transfer all assets to
said Transferee, VHS Properties, LLC, and this document confirms the transfer of all said
property rights and interests of Victoria H. Smith, to said VHS Properties, LLC, Transferee
herein, and said Limited Liability Company shall have and hold ownership of and to all assets
and property interests of any kind or nature of Victoria H. Smith, as of July 4, 2014, and Vernon

K. Smith, Jr., shall, as of the date of this conveyance, July 4, 2012, hereafter and henceforth hold
100% membership interest in said VHS Properties, LLC.
DATED THIS: 4th Day of July, 2012

· Vernon K. Smith, r. ember,
Formally holding 50% Interest
STATE OF IDAHO)
)ss:
County of Ada
)
THIS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary Public in
and for said State, personally appeared Vernon K. Smith, Jr., and before me and in my presence
said· party did acknowledge to me that' he executed the above and foregoing Transfer of all
Property Interests from Victoria H. Smith to VHS Properties, LLC, pursuant to his exclusive,
Durable and Irrevocable Power of Attorney issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official notary
seal the day and ear in this certificate first above 'Written.
1

......,~·

,,,n
.

y Public for Idaho

Residing at ~i-:;10-.,.,.W.aho
My Comp.u.s~.on Expires:

t:XPIAES 3.. 13w14

ROYAL VON PUCKffl
Resides Eagle, Idaho
N~ Cammi_,. 137145

Transfer of All Property Interests from Victoria H. Smith to VHS Properties, LLC.
P.3
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Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties,
LLC to Vernon K Smith, Jr. Confirming him to be the 100% Member Thereof.
This Assignment and Transfer Agreement, made and entered into on this 4th day of July,
2012, by and between Victoria H. Smith, by and through her son, Vernon K. Smith, Junior,
pursuant to his Durable and Irrevocable Power of Attorney as granted to him, initially in 1999,
and thereafter reaffirmed and confirmed in 2008, as the Assignor and Transferor herein, and
Vernon K. Smith, Junior, as the Assignee and Transferee herein.

WITNESSETH:
WHEREAS: Victoria H. Smith did execute her Holog-raphfo Last Will and Testament in
..•

1990, designating therein her sole and exclusive Heir to be her son, Vernon K. Smith, Junior, and
having done so through the formation of that Holographic Will, pursuant to §15-2-503, Idaho
Code, where it is written by her in her own handwriting, and dated by her and signed by her,
being done deliberately in that fashion so as to avoid any appearance of influence of any kind
from another, and having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a well-known and successful attorney in Boise, Idaho, had so executed his Last
Will and Testament by holographic means of his entire accumulation of assets to her, to the

exclusion of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has been the sole source of all management, maintenance,
operation and control, and financial means and resources for the protection, preservations and
perpetuation of all assets since becoming an Attorney in 1971; and has dedicated his life to
preserve and protect his parents' property interests; and,

WHEREAS: The Assignor and Transferor herein did grant unto Vernon K. Smith, Jr. through
both Durable and Irrevocable Powers of Attorney, the authority and right to do that as he deemed
appropriate and necessary to protect, preserve and defend all rights and interests of any such

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
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assets he otherwise would inherit, including all rights of sale, transfer, or any of the disposition
as provided for therein; and,

WHEREAS: A reaffirmation of his exclusive Rights and Powers of Attorney were again
announced, at Transferor's request in 2008, reaffirming his exclusive right of ownership either
under her Will, or as a transfer under his power and authority, to again take such action as he
may deem appropriate to transfer, protect, preserve and defend his interests in all such assets of
the Assignor and Transferor; and,

WHEREAS: On July 3, 2012, the Limited Liability Company known as VHS Properties, LLC,
was formed by Vernon K. Smith, Jr. pursuant to and in accordance with his authority and under
the laws and Statutes of the State of Idaho, identifying its' members initially_ as Vernon K. Smith,
Jr. and Victoria H. Smith for tax tracing and identification purposes for any gift tax

consideration; and,

WHEREAS: Transfers of any and all properties, be it real property, personal property, mixed
and wherever so situated, was transferred by Assignor, through said Durable and Irrevocable
Powers of Attorney, to said VHS Properties, LLC, all of which was undertaken for purposes of
asset protection, to preserve and protect all such property interests, and to thereby effectively
avoid the costs, inconvenience and expense of any unnecessary probate of said real and personal
property assets, as it is believed the tax credit for gift or estate taxes is within the exemption or
tax credit allowances under the Internal Revenue Code, and no estate tax or gift tax would be due

or owing thereon in any event in light of the assessed market valuations; and,

WHEREAS: Said transfers having been made to said VHS Properties, LLC, and the benefit of
asset tracing being completed with one member having been the Transferor, as well as a member
the attorney in fact, being deemed appropriate to secure the transfer of membership of said VHS
Properties, LLC, to become that exclusively held by said Vernon K. Smith, Jr., it is herewith
declared the transfer of membership interest of Victoria H. Smith is herewith and now

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
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transferred to Vernon K. Smith, Jr., who shall from this day henceforth have and hold 100%
ownership interest in and to the membership of said VHS Properties, LLC.

NOW THEREFORE: For and in consideration of the sum of Ten Dollars and other good,

valuable and lawful consideration, the membership interest of said Victoria H. Smith, as the
Assignor and Transferor herein, is herewith being assigned, transferred, conveyed and set over
unto Vernon K. .Smith Jr., who shall hereafter and henceforth for all purposes have and hold
100% membership interest in VHS Properties, LLC, and which said Limited Liability Company
does currently have and hold all real and personal property interests held by Victoria H. Smith,
including all those she inherited and has or ever will receive from her deceased husband, Vernon
K. Smith, Sr., who died May 2, 1966.
DATED THIS: 4th Day of July, 2012

STATE OF IDAHO)·
)ss:
County of Ada
)
,

......

TH1S IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary Public in
and for said State, personally appeared Vernon K. Smith, Jr., and before me and in my presence
said party did acknowledge to me that' he executed tlie above and foregoing Assignment and

Transfer of Membership Interest of Victoria H. Smith in VHS Prope1ties, LLC to Vernon K.
Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
000109
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Smith Jr., pursuant to his exclusive, Durable and Irrevocable Power of Attorney issued to him by
Victoria H. Smith.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official notary
seal the day and year in this certificat~ first above written.

~\lrn~VONPUCKc-~

.,~cforidah~
Residing a t ~ ~ . Resides Eagle Id h.
.. E
'
,ao
y omnuss10n
xpires:
·
Mc

i.:.t>

EXPIRES 3-13-14
Notary Commission #31745

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
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SWAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131

OCT 11, 2014
CHRISTOPHt=R D. RICH, C!erk
By LAURA MARTI!'!
DC:P:JT'/

Attorney for Petitioner, Sharon Bergmann

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF TBE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH I (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals,

SHARON BERGMANN,

Case No. CV-IE-2014-15352
WITHDRAWAL OF PETITION FOR
APPOINTMENT OF SPECIAL
ADMINISTRATOR AND
ASSIGNMENT OF POWERS AND
DUTms

Petitioner.

COMES NOW, Petition.er, Sharon Bergmann, by and through her attorney Ronald L.
Swafford, Esq., who requests the ~ediate dismissal of Petitioner's PetitiorJ. for Appointment of
Special Administrator and Assignment of Powers and Duties.
Petitioner hereby acknowledges that a Petition for Probate was filed by Joseph H. Smith,
requesting that Joseph H. Smith. who has priority pursuant to Idaho Code 15-3-103(5) act as
Personal Representative; that Petitioner has no conflict with Joseph H. Smith acting as Personal
Representative herein; and that the cucumstances herein establish a priority and entitlement of
Joseph H. Smith to act as Personal Representative herein.

WlTHDRAWAL OF PETITION FOR APPOINTMENT OF SPECIAL ADMINISTRATOR. AND ASSIGNMENT
OF POWERS AND DUTIES - l
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Petitioner therefore requests dismissal of the pending Petition for Supervised
Administration, permitting J seph H. Smith to proceed hereunder.
DATED this

f

day of October, 2014.

D, ESQ.
Attorney for Petitioner, Sharon Bergmann

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this _ _ day of October, 2014, I served a true and
correct copy of the foregoing document on the following by the method of delivery indicated:
Stephen T. Sherer, Esq.
730 N. Main Street
P.O. Box 31
Meridian, ID 83680
Vernon K. Smith, Esq.
1900 W. Main Street
Boise, ID 83702
Vicky Ann Converse
10548 N. W. Skyline Boulevard
Portland, OR 97231

D
D

U.S. Mail, postage prepaid
Designated courthouse box
!Ymd-delivered
~ax: (208) 887~4865

bJ

D U.S. Mail, postage prepaid
D
D

Designated courthouse box
Hand-delivered
~ax: (208) 345-1129
~ - Mail, postage prepaid
D Designated courthouse box
D Hand-delivered
D Fax:

WITHDRAWAL OF PETITION FOR APPOINTMENT OF SPECIAL ADMINISTRATOR AND ASSIGNMENT
OF POWERS AND DUTIES - 2
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VERNON K. SMITH
ATTORNEY AT LAW

OCT 1 4 2014

1900 W. Main St.
Boise, Idaho 83702

CHRISTOPHER D. RICH, Clerk

Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
'( ·;~,

Sl

cl~
04

.({65 ::

NO-----..~--f.+..,.-;..-

A.M. _ _ _ _F_,L,~~l.

B'J Jf.MIE MAfiTIN
DEPUTY

(208) 345-1129

Attorney for Estate of Vernon K Smith, Sr. and Estate of Victoria H Smith (Deceased)

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON ADA
IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals,
SHARON BERGMANN,
Petitioner,
JOSEPH H. SMITH,
Petitioner.

)
)
)
)
)
)

)
)
)
)
)

Case No. CV-IE-2014-15352

AFFIDAVIT OF VERNON K. SMITH
IN OPPOSITION TO PETITIONS
FOR INTESTACY AND
APPOINTMENT OF INTESTATE
ADMINISTRATORS

)
)

STATE OF IDAHO)
: ss
County of Ada)
COMES NOW VERNON K. SMITH, and being first duly sworn upon oath deposes
and states as follows:

I
I

!
1.) That Affiant is the sole and exclusive heir under the Holographic Will of Victoria H.

Smith, who became deceased on September 11, 2013. A true and correct copy of
that Holographic Will has been submitted to the court previously and is attached
hereto as Exhibit "A".

AFFIDAVIT OF VERNON K. SMITH, JR. IN OPPOSITION TO PETITIONS FOR INTESTACY
AND APPOINTMENT OF INTESTATE ADMINISTRATORS.
000113
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2.) The Holographic Will above-mentioned came into existence on February 14, 1990,
its contents was made known to Joseph H. Smith on various occasions, then and
thereafter, and he has known of his disinherited status for almost a quarter of a
century.
3.) That A:ffiant was vested with authority given to him pursuant to Power(s) of
Attorney, granted July 15, 1999, and April 11, 2008, true and correct copies which
are attached hereto as Exhibit" B" and "C" respectively, and at times have been
recorded with various County Recorder's offices, including Ada County and
Jefferson County Idaho, and Humboldt County, Nevada.
4.) That Affiant has utilized his Pmvcr(s) of Attorney to conduct all matters in

relationship to the management, preservation and operation of all business activities
undertaken in behalf of his Mother, Victoria H. Smith, and prior to the actual
issuance of the formal Power(s) of Attorney, your client has acted as the sole and
exclusive agent for his Mother in conducting all business activities and affairs
concerning any and all of her property assets and interests.
5.) That A:ffiant exercised his authority as specifically granted to him to make a final
determination and disposition of the Nevada property, and to thereupon complete the
transfer of all other property rights and interests of his Mother, Victoria H. Smith, in
2012, beginning first with the liquidation of the Nevada property with the sale to
Walter Wilson, using those funds consolidate other improvements and activities at
the "home place" on Chinden Blvd., and then to complete the transfers of all other
property interests and assets into VHS Properties, LLC, a limited liability company
undertaken in July, 2012, following the Wilson transaction, for the purpose of

AFFIDAVIT OF VERNON K. SMITH, JR. IN OPPOSITION TO PETITIONS FOR INTESTACY
AND APPOINTMENT OF INTESTATE ADMINISTRATORS.
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assuring asset protection and continuity and preservation of the legacy of Affiant' s
Mother and preservation of his inheritance for future generations. These transactions
are attached hereto referring to the Wilson transaction, Exhibit "D", property
transfers Exhibit "E", the membership consolidation, Exhibit "F", and the individual
Deed executions on the various Idaho properties as exhibits "G", "H", "I", "J", "K",

"L".
6.) That as of July 4, 2012, there remain no assets of any kind or nature individually
owned by Victoria H. Smith, as all transfers have been made to VHS Properties
LLC, and there are no assets thereafter held by Victoria H. Smith from which any
estate would need to be established and P, · ated, as approp1iate transfer

course of action as he deemed necessary

Vernon K. Smith
Attorney for Estate of Vernon K. Smit ,
and Estate of Victoria H. Smith
THIS IS TO CERTIFY that on this 14th day of October, 2014, before me, a notary
public in and for said county and state, personally appeared VERNON K. SMITH, JR., who
is subscribed to the within instrument, and acknowledged to me that he executed the same.

AFFIDAVIT OF VERNON K. SMITH, JR. IN OPPOSITION TO PETITIONS FOR INTESTACY
AND APPOINTMENT OF INTESTATE ADMINISTRATORS.
000115
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 14th day of October 2014, I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following addresses as follows:

Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, Idaho 83702
Swafford Law, P.C.
525 Ninth Street
Idaho Falls, Idaho 83404
Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680

(
(

)
)

( r,/)

c V)
(
(

)
)

U.S. Mail
Fax 287-6919
Hand Delivered

U.S.Mail
Fax 524-4131
Hand Delivered
U.S. Mail

AFFIDAVIT OF VERNON K. SMITH, JR. IN OPPOSITION TO PETITIONS FOR INTESTACY
AND APPOINTMENT OF INTESTATE ADMINISTRATORS.
000116
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ADA COUNTY RECORDER Christopher D. Rich
BOISE IDAHO
Pgs=1 NIKOLA OLSON

2014-081603
10/06/2014 02:59 PM
AMOUNT:$10.00

VHS PROPERTIES LLC
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DURABLE POWER OF ATTORNEY
KNOW ALL MEN BY THESE PRESENTS: That .I, Victoria H. Smith,
of 5933 Branstetter St., Boise, Idaho 83714, do hereby make,
constitute and appoint, and by these presents has therefore made,
constituted and appointed my son, Vernon K. Smith Jr., of 1900 W.
Main St., Boise, Idaho 83702, as my true, lawful and exclusive
agent, representative and attorney to act for me, in my name and
in my place and stead, pursuant to this durable power of attorney,
with full authorization to act in my behalf, for any and all
purposes, with the same force and effect as though undertaken by
me.

---···-- ·····

That my grant of this Durable Power of Attorney is intended
to convey unto my son, Vernon K. Smith Jr. , full power and
authority to do and perform all and every act and thing whatsoever
requisite and necessary to be done, as fully to all intents and
purposes as I might or could do if personally present, and I do
hereby ratify and confirm all that my said attorney has done by
virtue of these presents.
This Power of Attorney is durable in all respects, and shall
endure the event of disability and death, and shall never be
affected by any event of disability or death of the undersigned for
any reason, manner or purpose.

iS

-U IN WITNESS Wrq;REOF, I have hereunto set my hand and seal this
day of _,-~-Y=-'---l.--1':I-------,,:;..,,-...,,_,., 1999.
.
~

.....'J ,"?);s;,1-l--......,;, ;n-, ;'~cu_

I

t

->

*·

f /

'

Victoria H. Smith
STATE OF IDAHO
county of Ada

:ss
)

This is to certify that on this\~"°' day of

~ . . .~

,

1999, before me, the undersigned Notary Public, in andfohe said

Ada County, state of Idaho, personally appeared Victoria H. Smith,
known and identified to me to be the individual whose name is
subscribed to the within instrument, and acknowledged to me that
she has read and executed the same as her own voluntary free act
and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official ndtarial seal the day and year in this certificate
first above written.

~~~
NotaryPuhlfor~daho
Residing at Boise, Idaho

My Commission Expires: 6-\~--C:'.)~

EXHIBIT

DURABLE POWER OF ATTORNEY P. 1
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BOISE IDAHO
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VHS PROPERTIES
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2014-081671

# 406030
Instrument
JEFFERSON IDAHO

10/06/2014 04:58 PM
AMOUNT:$13.00
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00028323201400816710020022
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No. of Pages: 2

~~~~~ed for: FIRST AMERICAN TITLE -IDA!-10 FALLS

CHRISTINE BOULTER
ExRecorder Deputv: LK
Index

Electr

Fee:$13.00

OF ATTORNEi'

Recorded by Simpli!ile

Durable and Irrevocable Power of Attorney
I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number - - does herew~th
reaffirm, reconfum and continue the ongoing appointment of IIlY son, Vernon K. Smi~
Jr., ho~
from the original appointment I made in 1999, and to remam
authonzed to act as my unconditional attorney in fact and agent under this Durable .and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and authonty I
otherwise possess and could exercise in my own name and on my own behalf.
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shal.l have the full ~d exclusive power and authority t~ man~ge and
conduct all of my affarrs, and to exercise all of my legal rights and powers, mcl~ding any ,
rights and powers I may acquire in the future, and specifically jncluding, but without any
intended limitation, to collect all funds , hold, maintain ' irnprove1 invest, lease,
or!
'
othenvise manage or dispose of a11y or all of my real or personal property, or any mtcrc~,
therein; purchase, sell, mortgage, encumber, grant, option or otherwise deal in any w_ay ID
any real property or personal property, tangible or intangible, or any interest therem; to
borrow funds, to execute promissory notes, and to secure any obligation by mortgage,
deed of trust or pledge; to conduct any and all business and banldng needs, of any nature
or kind, including the right to sign checks and draw funds on any and all my accounts,
with the same authority as my own signature, to sign any and all agreeme~ts and
documents in my behalf, 'to continue any corporations, limited liability conipam~ and
venture entities I presently have, and to organize, reorganiZe, merge, consolidate,
capitalize, recapitalize, close, liquidate, sell, or dissolve any business interest, and to vote
all stock, including the exercise of any stock options and any buy-sell agreem~nts; to
receive and to endorse checks and other negotiable paper, to deposit and to withdraw
·funds from any accounts, by check or by withdrawal slips or otherwise, to transfer funds
from any account and to do so from any bank, savings ~d Joan, or any· other financial
institution in which I have funds now or in the future; to prepare, sign and file any ~d all
tax returns and other governmental reports and documents, an.cl to represent nie lil all
matters before the Internal Revenue Service or State Tax Conull-ission; to have access to
all_ certificates of deposit, and any safety deposit box registered in my name: whether
alone or with others, and to remove any property or papers located therem; to act
unconditionally with regard to any funds, stocks, bonds, shar~s, investrilei:lts, intereSts,
rights, benefits or entitlements I may now have or hereafter co:me to have and hold; to
engage in any administrative or legal proceedings or lawsuits :regarding any rights and
interests I have on matters therein; to create trusts and to transf~:r any interest I may have
in property, whether real or personal, tangible or intangible, to tbe trustee of any trust, to
engage and to dismiss agents, counsel, and employees, in con..mection with any matte~,
and for purposes, this power and authority vested in my son, Vernon K. Smith k,· ~s . :
unlimited 1 unconditional and all inclusive, and with the same, authority and.. ~~~ M-\\-; · ,
Ll1ough l haci caused tile action to be un dcrtal .. •·rt
, '- E (!' ···-.; . ·.:'

~ff

\...V

1 his i nstrurnnt tiled as an accomodatlon only.
~ t has riot oon examined as to its execution,
-· n_s!..U"B'ability ueffect on lltle.
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This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event of my death or disability, and shall continue in effect for
all time, as it has been my Iong~standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and exclusive heir of my entire estate, as I have so declared
openly in the past many years, because of his commitment, dedication, and devotion to
my best interests,(.;\' and financial well being.
Dated This ~ o f April, 2008.

~-rl"~;4~
Victoria H. Smith

{

Witness

SUB.':i..G3iWED. AND SWORN TO BEFORE ME, a Notary Public for ilie State of Idaho
this .i.JE:jaay of April 2008.
.

"TH_,..,_

~~

.tary Public for Idaho
esiding .at Boise, Idaho·
Commission Expires: 10/16/13.
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VERNON K. SMITH
Attorney At Law
1900 West Main Street
Boise, Idaho 83702
Idaho State _Bar No.1365_
Telcphone?i08)-JL~5~'l125 - -------- ------Facsimile (208) 345-1129

____________________

March 1, 2012
Western Title Company, LLC
401 South Bridge Street
Winnemucca, NV 89445
ATTN: Erica Garcia - Escrow Officer
Sheila Crutcher - Escrow Officer
Kim Hentges - Assistant
Dear Escrow Agents;
Enclosed here-vyith is the final draft of our Purchase and Sale Agreement, together with
the attachments to it, which consists of the Power of Attorney, the former Lease Agreement and
the Preliminary Title Report prepared by your Title Department. I have enclosed three (3) sets
of each, so each will be an original duplicate. Mr. Wilson will come into your office to sign
these originals. After closing, you will send me a copy so I will have an original at my office,
Mr. Wilson will have an original at his office, and the title company, if necessary, will retain an
original in their files. I have already signed each of the Agreements, and had my signature
n0tarizecl here in Idaho. I will sign your Quitclaim Deed prepared by your legal department,
after it is mailed or faxed to my office, and return it to complete the transfer.
I before faxed a complete set of these documents to Walter Wilson on Monday, February
27, 2012, for his review and approval, and he has confirmed to me on Wednesday morning
February 29, 2012, that he had reviewed and approved the agreement and attachments, and we
are now prepared to proceed to a closing through your title company at your earliest
convenience. IfI understood him correctly, the funds are either now or soon will be made
available for transfer to you for closing, but he will need to make arrangements with one of you
to complete that transfer of funds for your closing needs. .
Once you review this material, give Mr. Wilson a call to schedule the transfer of funds
for a closing, and come in, sign, and complete any other final arrangements with your office. His
phone numbers are: (775) 272-3201, and his cell phone is (775) 427-1523.
In the event you need to record a copy of my Durable and Irrevocable Power of Attorney
in the State of Nevada, I authorize you to either record a photo copy of the document attached to
the Agreement, or if need be, if you need my presence, I will come down and you can take a
copy of my original, which I maintain in my office files. Advise me what you will need from
me, and I will do what is required by you to accommodate the closing.
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My mother,· Victoria H. Smith, was appointed the Executrix of my father's estate upon
his demise, which occurred in 1966. I became an attorney in Idaho in 1971, and I took over the
estate matters and became the attorney for the estate, as well as for my mother, the Executrix,
approximately in the year 1976. Because we had no intention of ever selling any of our property,
.......Ueft.:the.Estat.e..Qpe1uu1d DJ~ye:r_ fow.i_d n~-~d. to. close the estate or tq prepfll'~ at1_C>:r9.:e~ 9_f____ ....... _. __ . _.... .
distribution to be issued from the probate court. I reached a settlement with the Internal
Revenue Service on estate taxes in the 1970's, and there are no outstanding claims or any other
interests held by anyone else in the property holdings. Idaho has a three year statute of
limitations during which to :file claims against an estate, and no claims are outstanding. The
estate has be.en in existence for about 46 years now, and Victoria H. Smith is the sole heir of my
father's estate, and for purposes of simplicity and ease, I left it as an Estate, and kept my mother
as an executrix, merely for continuing her involvement in my management decisions. She is
now 98 years old, and bed ridden, so she has not provided any assistance to me for several years.
I intend to leave the Estate intact, for memory of my father and his namesake.
·
Since Mr. Wilson now wants to buy our Nevada property, I have agreed to sell it to him
and use a quit claim deed to provide the transfer of interest, as that sufficiently transfers my
mother's interest to him, without warranty as to water rights or mineral rights, as I cannot
represent any such rights exist. There are no claims or interests to create a challenge to my
mother's sole ownership interest. I trust the documents are sufficient for your closing as
presented, and I told Walter we will pay for the cost of your policy of title insurance to guarantee
title from us. If you have any questions concerning the documents or the closing process, please
so advise me with a call to my office, 1-208-345-1125 or contact me by my email,
vkslaw@live.com.
Once again if you need my presence and participation in the process for a physical
closing, let me know that, as otherwise it was my preference to participate by mail or fax, and
avoid the travel expense, but I will do whatever
ou are
· authorized to
proceed with a closing upon my signed d
ents, if that m~ts with your ap val, and Mr.
Wilson's signature as needed from · when he comes in to your office. I will si your
quitclaim deed upon presentment. Y u are also authorized by me, as part of that clo · g, that -·
before you remit the sales' proceeds t y office, you ar~ tot.CM*1ttctine--~ .00 rent edit, as
we agreed, and deduct the premium cost
e title ins
ce. If you have any estio , please
so advise, and until then I remain,

Cc: Walter Wilson (fax) 775-272-3900
VKS/vls
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VICTORIA H. SMITH, in her individual capacity,
and as the sole Heir and Executrix of the Estate of
Vernon K. Smith, Sr., through her son, Vernon K.
Smith, Jr., pursuant to his exclusive, Durable, and
Irrevocable Power of Attorney,
Seller,
with

)
)
)
)
)
)
)
)

PURCHASE AND
SALE AGREEMENT

)

WILSON RANCH, INC.,
A Nevada Corporation,

)
)
)

_________________
Buyer.

)
)

THIS AGREEMENT, made and entered into this 21 st day of March, 2012, by and
between Victoria H. Smith, in her individual capacity, as the sole heir to, and as the Executrix
and Personal Representative of the Estate of Vernon K. Smith, Sr., deceased, who died on May
2, 1966, which shall be executed through her son, Vernon K. Smith, Jr., pursuant to his

exclusive, Durable, and Irrevocable Power of Attorney issued by Victoria H. Smith, residing in
the City of Boise, Ada County, Idaho, hereinafter referred'.to as "Seller", and Wilson Ranch, Inc'.,
a Nevada Corporation, with its principal place of business located at 9535 Hwy 95 North,
Winnemucca, Nevada, 89445, hereinafter referred to as "Buyer", each of whom does hereby
agree as follows:
WITNESSETH:
WHEREAS, The Seller herein is the owner of that certain parcel of real property situated
in the County of Humboldt, State of Nevada, being more particularly described as follows, to-

wit:
Lot 2, and the South½ of the Northeast¼ of Section 4, Township 41 North,
Range 37 East, M.D.B. & M., which comprises approximately 120 acres, more or
less, and at times is also referred to by the Humboldt County Assessor's Office,
for tax reference purposes, as the West½ of the Northeast 1/4, and the Southeast
¼ of the Northeast¼ of Section 4, Township 41 North, Range 37 East, M.D.B. &
M., Humboldt County, Nevada, and is also at times referred to by the Humbold.~-·EX~H~IB~IT~-..
PURCHASE ANO SALE AGREEMENT
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County Assessor's Office to comprise 118.930 acres, more or less, and has been
assigned an assessor's parcel number of: 003-571-04, and also assigned a Roll
number of: 014855; and,
WHEREAS, The Seller herein, Victoria H. Smith, in her individual capacity, reflecting
her community real property interest, and in her capacity as the sole and exclusive heir to the
entire Estate of her late husband, Vernon K. Smith Sr., who became deceased on May 2, 1966,
has been the 100% owner of all rights and interests in and to the real property described herein,
since May 2, 1966, and has remained the sole and exclusive owner thereto in accordance with

.

her exclusive ownership rights thereto, and has been not only the sole heir to the Estate, but als9
has been the only Executrix and Personal Representative of that Estate of her deceased husband

since his death, through her appointment following his demise; and,
WHEREAS, said Victoria H. Smith is currently 98 years of age, having been born on
October 31, 1913, and has heretofore executed and given unto her son, Vernon K. Smith Jr., her
exclusive, Durable, and Irrevocable Power of Attorney, tq act for and on her behalf in all matters
1

---------~-

I

concerning her affairs, and additionally said Vernon K. Si;nith Jr. is declared by both her will and
by said Power of Attorney to be the sole beneficiary to inherent under the Will of said Victoria

H. Smith, and as identified and declared in her Power of Attorney to him, and as her Attorney in
fact, he is vested with authority to sell the real property described herein, as authorized within
said Power of Attorney, a copy of which is attached here~o as Exhibit "A"; and,
WHEREAS, said Victoria H. Smith has been leasing the above described real property to
Walter Wilson, then residing in Orvada, Nevada, who is also the owner and president of Wilson
Ranch, Inc., with the original written Lease that commenced back on September 27, 1999, and
said Victoria H. Smith, as well as thereafter through her son, Vernon K. Smith Jr., has continued
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.

leasing said property to Walter Wilson and his corporation, to the present date, a copy of which
original written Lease is attached hereto as Exhibit "B"; and,
WHEREAS, Walter Wilson, acting through his corporation, Wilson Ranch, Inc., has
expressed a desire to now purchase the entire parcel of that real property for the total purchase
price of ONE HUNDRED TWENTY THOUSAND AND NO/lO0'S ($ 120,000.00) DOLLARS,
said sum to be tendered to Seller upon transfer of Title of the property by Quitclaim Deed to said
Buyer. Victoria H. Smith, through her son, Vernon K. Smith Jr., pursuant to said exclusive,
Durable and Irrevocable Power of Attorney, has agreed to sell and convey the said real property,
and has expressed an acceptance of said Offer tendered by said Walter Wilson, on behalf of the·

-------- ··" ·· ··

Buyer, to purchas.e the property, for that purchase price sum, as stated above, and said parties
have agreed to enter into this Purchase ~d Sale Agreement, pursuant to the terms and conditions
herein stated.
NOW THEREFORE, for and in consideration of the payment of the purchase price of
ONE HUNDRED TWENTY THOUSAND AND NO/l00iS ($ 120,000.00) DOLLARS and the
commitments made herein, it is agreed by the parties as follows:
COVENANT TO BUY AND SELL: That Seller, Victoria H. Smith, pursuant to the Power of
!

Attorney issued to her son, Vernon K. Smith Jr., does hereby sell and convey to the Buyer,
Wilson Ranch, Inc., the above mentioned and described real property, consisting of
approximately 120 acres, more or less, and said real property at times referred to by the
Humboldt County Assessor's Office as consisting of 118.930 acres, more or less, and said
conveyance is made free and clear of any lawful liens or encumbrances of record, subject to
those exceptions listed in the Preliminary Title Report that was obtained by Seller from Western
Title Company, LLC., (Order# 046976-WIN), which report is attached hereto as Exhibit "C",
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and said transfer of interest is furthermore subject to those limitations set forth herein regarding
the absence of any known water rights and uncertainty over the existence of any mineral rights.
It is the clear understanding of the parties to this Agreement that the real property is being sold
"As is", and without any water rights or mineral rights, as none are known to have ever been
granted to Seller, Victoria H. Smith, or to her late husband, Vernon K. Smith Sr., from any
former grantor, and seller has no knowledge of any water rights having ever been issued by the
Department of Water Resources of the State ofNevada, and this transfer of interest ofreal
property is therefore being made by Seller to the Buyer with the full understanding there is no
grant or conveyance made with respect to any water, or any water rights, or any minerals, or any
mineral rights, as none are known to run with or be appurtenant to this real property, as none has
ever been declared to be an appurtenance thereto, and no such water or mineral rights have ever
been represented to exist with this property, or represented to be part of the title to this real
property, and Seller has always been unaware and unfamiliar of there ever being any water,
water rights, minerals or any mineral rights associated witq., issued to, acquired by, or conveyed
to Seller, be it at any time when the real property was first acquired by Vernon K. Smith Sr., or
by his surviving wife, Victoria H. Smith, Seller herein, or thereafter, and in accordance with that
uncertainty, it is understood and agreed there is no reliance·by Buyer that any such water rights
or mineral rights exist, or ever have existed with respect to this property, and Buyer does accept
the transfer of interest to the Title of this real property, "As! is", by the issuance of a Quitclaim
Deed to Buyer, well knowing there is no known water rights, and there may be no known
mineral rights appurtenant thereto. Buyer does hereby purchase the real property "As is", and
does agree to accept the transfer of interest to said Title to said real property from Seller, "As is"
and by Quitclaim Deed, knowing there are no water rights, and there may not be any mineral
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rights, and does agree to pay the total purchase price of ONE HUNDRED TWENTY
THOUSAND AND NO/I00'S ($120,000.00) DOLLARS, lawful money of the United States of
America, to Seller upon delivery of a good and sufficient Quitclaim Deed to Buyer, which
exchange shall occur not later than thirty (30) days from the execution of this Agreement by
Seller's Attorney in fact, Vernon K. Smith Jr., through his Power of Attorney mentioned above.
The disbursement of funds shall be made in the form of a negotiable instrument, such as a
certified check from a bank, or a cashier's check, or by a corporate check from Buyer, which
instrument shall be made payable to Victoria H. Smith, and the instrument may either be
delivered to the Law Office of Vernon K. Smith Jr., which may be accomplished by certified
mail to the Law Office of Vernon K. Smith, care of Vernon K. Smith Jr. at 1900 West Main
Street, Boise, Idaho 83702, if the Quitclaim deed is preferred to be delivered to Buyer by
certified mail, at the address identified as 9535 Hwy. 95 North, Winnemucca, Nevada, 89445, or
it may be delivered by tendering it to said Vernon K. Smith, Jr. personally, in exchange for the
personal delivery of the Quitclaim Deed, if the parties elect to have a personal exchange instead.
CREDIT FOR THE 2012 LEASE PAYMENT: It has been agreed between the parties that
Walter Wilson, operating his livestock business as Wilson Ranch, Inc., shall receive credit for
the lease payment he just recently made in September, 2011, in the sum of SIX HUNDRED
AND NO/l00'S ($600.00) DOLLARS, for the lease payment made by said Walter Wilson to
apply for the grazing year 2011-2012. He did heretofore pay that sum on September 20, 2011.
The Buyer is herewith authorized and instructed to deduct from the purchase price that sum of
$600.00 and for a credit of that lease payment against the purchase price identified herein.
MARKETABLE TITLE: The Seller does herein represent and warrant that said Victoria H.
Smith does have and does hold sole ownership rights to said real property, and does have the
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right to sell and convey same to Buyer, as she is the sole and exclusive heir to the Estate of
Vernon K. Smith Sr., who died May 2, 1966, and together with her undivided community
ownership interest existing prior to his death, and thereafter as the sole and exclusive heir to the
Estate of Vernon K. Smith Sr, she has the sole and exclusive ownership to 100% of said real
property rights, title and interest, and she does have the exclusive right to sell said real property
through said Power of Attorney issued to her son, Vernon K. Smith Jr., acting as her attorney in
fact, pursuant to said Power of Attorney. That said Victoria H. Smith was appointed the
Executrix of her late husband's Estate upon his demise, which occurred in 1966. That her son,
Vernon K. Smith, Jr., became an attorney in Idaho in 1971, and he took over the Estate matters
and became the attorney for the Estate, as well as for his mother, the Executrix, approximately in
the year 1976. Because the Smiths had no intention of ever selling any of the property, her son
left the Estate open and never found need to close the Estate or to prepare an order of distribution
to be issued from the probate court. The Estate reached a settlement with the Internal Revenue
Service on estate taxes in the 1970's, and there are no outsianding claims or any other interests
held by anyone else in any of the property holdings of the Estate. The Estate has been in
existence since 1966, being about 46 years now, and Victoria H. Smith has always been and
remains the sole heir of the Estate, and for purposes of simplicity and ease, her son left it as an
Estate, and kept his mother as an executrix, merely for continuing her involvement in his
ongoing management efforts and decisions. Victoria H. Smith is now 98 years old, essentially
bed ridden, and has not provided any assistance to her son for several years, but he still intends to
leave the Estate intact, for memory of his father and his namesake.
Furthermore, Seller does represent to Buyer that her son, Vernon K. Smith Jr., does hold
the exclusive, Durable, and Irrevocable Power of Attorney of Seller, issued to him by said
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Victoria H. Smith, to handle any and all her financial matters, and to execute any and all such
documents as he may deem appropriate, pursuant to his authority as identified in said Power of
Attorney, attached hereto as Exhibit "A", and to verify the ownership of said real property,
Seller's agent, Vernon K. Smith Jr., did secure a Preliminary Title Report, referred to as Order#
046976-WIN, which he obtained from the Western Title Company, LLC, located in
Winnemucca, Nevada, which Report does therein confirm that Title to said real property is held
in the original name of Vernon K. Smith, (Sr.), the husband of said Victoria H. Smith, who
became deceased on May 2, 1966, who did by his Last Will and Testament, bequeath his entire
estate to his wife, Victoria H. Smith. The Title thereto is shown in said Preliminary Title Report
to also be free and clear ofliens, mortgages or encumbrances, subject only to those exceptions
identified within said Preliminary Report, and due to the uncertainty as to any water, water
rights, minerals or any mineral rights, the property is being sold "as is", and by Quitclaim Deed.
Seller was willing to procure and pay for an ALTA 2006 Standard Owner's Policy of Title
Insurance, to be issued by Old Republic National Insuranc~ Company, through said Western
Title Company, LLC, its authorized agent, of Winnemucca, Nevada, but said underwriter
declined to issue the policy, as the underwriter wanted an ancillary probate of the Estate to be
undertaken in Nevada, but said Seller is not willing to undertake that expense and process, and
knowing that, Buyer wants to proceed with the purchase, as he knows the Title to the property is
in the name of Vernon K. Smith, and that Victoria H. smith is the sole heir of her husband's
Estate, and she does hold exclusive ownership rights and interest in the property.
Seller does further represent that all taxes and assessments that have been levied and
assessed against the real property since ownership was acquired by Vernon K. Smith, Sr., on
February 4, 1959, from Richard W. Potter and Pat Potter, and for all years thereafter, up to and
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including June 30, 2012, have been paid by Seller. The Buyer does acknowledge having
received a copy of the Preliminary Title Report, a copy of the former written lease agreement,
executed in 1999, and a copy of the Power of Attorney, each of which is attached to this
Purchase and Sale Agreement as an exhibit, and has reviewed the contents of each, and Buyer
does specifically accept the contents of the Preliminary Title Report and is willing to purchase
the property in the absence of a policy of title insurance.
BUYER'S RIGHT TO CONTINUED POSSESSION AND QUIET ENJOYMENT: It is
understood Walter Wilson and his corporation, Wilson Ranch, Inc., has been in continuous
possession of above described real property since September 27, 1999, and said Buyer herein
shall have the right to the continued possession of the above described real property,
transitioning from a long term lease of the property to ownership of the property by Walter
Wilson, Inc., and said Buyer shall have the continued right to the quiet, uninterrupted use,
occupancy and possession of said premises without any interference from Seller hereafter,
subject however, that should for any reason this sale shall fail to be completed, and the sale's
proceeds not be delivered in exchange for the Quitclaim Deed, then the possession thereof shall
revert back to that of a Lease Arrangement only, as it has been in place between the parties as
described above, and this Agreement and the executed Quitclaim Deed shall be returned to the
Law Office of Vernon K. Smith, 1900 West Main Street, Boise, Idaho, 83702.
DEED OF TRANSFER OF INTEREST: Upon the execution of this Agreement by both parties,
the Seller, Victoria H. Smith, through her son, Vernon K. Smith Jr.,shall, pursuant to his
exclusive, Durable, and Irrevocable Power of Attorney, cause to be executed, a Quitclaim Deed
by the terms of which Seller is transferring ownership and all right, title and interest to the
property by the lawful effects of a Quitclaim Deed issued to Wilson Ranch, Inc., thereby
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releasing and relinquishing to Buyer all of Seller's right, title and interest in and to the above
described real property. This Quitclaim Deed will be delivered to Buyer, either by certified mail
or by personal delivery, and at such time Buyer does represent to Seller's agent the purchase
funds are ready for delivery in exchange.
MISCELLANEOUS PROVISIONS: The parties hereto agree they have entered into this
Purchase and Sale Agreement relying upon their own independent knowledge of all material and
pertinent matters and facts, and that neither the Buyer, nor the Seller, nor any agent, servant,
representative or attorney of either party, has made any representations or inducements other
than those contained herein. Furthermore, this Agreement constitutes the entire agreement
between the parties concerning the sale of the above described real property. This transaction
shall be deemed "completed" only upon the conclusion of two events; firstly, the delivery of a
good and sufficient Quitclaim Deed from Seller, delivered either by certified mail or by personal
delivery from Seller's agent, and secondly, by the delivery,of ONE HUNDRED NINETEEN
THOUSAND FOUR HUNDRED AND NOil 00'S ($ 119, A00.00) DOLLARS, which shall be
delivered to Seller, as referred to above.
If for any reason this transaction is not "completed" within the period of thirty (30) days
from the execution hereof by Seller, as identified hereafter; meaning that either the Quitclaim
Deed is not delivered, or the purchase finds are not delivered, or both, then in that event, the
Quitclaim Deed executed by said Vernon K. Smith Jr., together with the original and all copies
of this Purchase and Sale Agreement, shall become null and void, and this transaction shall be
terminated. The completion of this transaction, by said exchange of Deed and funds, is deemed
by the parties to be a material, fundamental and essential part of this sale's transaction, and to
that end, should that completion not occur within said thirty (30) days from the date of the
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execution of this Purchase and Sale Agreement by Seller's agent and attorney in fact, Vernon K.
Smith Jr., then this transaction is deemed to be, and for all purposes is terminated, and all
intentions or desires of the parties to sell and to buy this real property are withdrawn, and any
documents executed by either the Seller or the Buyer are deemed to become null and void,
unenforceable and of no lawful effect or lawful consequence whatsoever.
In the event any party to this agreement must resort to any State court to initiate litigation
to enforce the terms thereof, to and including the enforcement of the termination provisions of
this transaction, as a result of a failure of completion as required by the terms of this Agreement,
then the prevailing party in any such proceedings shall be entitled to recover a reasonable
attorney's fee for securing the relief to which that party seeking relief is so entitled.

IN WITNESS WHEREOF, the parties he

ictoria H. Smith, Exe utrix o
Deceased, and in her in · ·
ca city, and as sole heir to the
Estate of Vernon K. Smith Sr., by an through her Son, Vernon K.
Smith Jr., pursuant to his exclusive, D able, and Irrevocable
Power of Attorney

(

BUYER,
I

Ll../

CL (

l~ '-

/,1_

Wilson Ranch, Inc.,
wW
BY: Walter Wilson, PD iat -1--'.
I) i ;-e_ C.. I O
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STATEOFIDAHO)
) ss:
County of Ada
)

0

THIS IS TO CERTIFY That on this~ day of March, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and in my
presence said party did acknowledge to me that he executed the above and foregoing Purchase
and Sale Agreement pursuant to his exclusive, Durable and irrevocable Power of Attorney issued
to him by Victoria H. Smith.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official notarial
seal the day and year in this certificate first above written.

Notary Public for I
Residing at Boise,
o
My Commission Expires: 6/3/14

STATE OF NEVADA )
) ss:
County of Humboldt
)

THIS IS TO CERTIFY That on this 4Z._day of March, 2012, before me a Notary
Public in and for said State, personally appeared Walter Wilson, known by me to be the
President of Wilson Ranch, Inc., and before me and in my presence, said party did acknowledge
to me that he executed the above and foregoing Purchase and Sale Agreement as the President
and authorized agent of Wilson Ranch, Inc., pursuant to corporate resolution to enter into this
Purchase and Sale Agreement.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official notarial
seal the day and year in this certificate first above written.
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~li~,,~/Jfi--=-i-~(1\-Residing at /jJbl\laM _, Nevada
My Commission Expires:

s/r:/1:J

lATHY AGOURLEY
Notary Public
State of Nevada
Appt. No. 02-7525S-9
.:
My Appt. Expires May 15, 2014
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Durable and Irrevocable Power of Attorney
I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number
does herewith
reaffirm, reconfirm and continue the ongoing appointment of my son, Vemon K. Smith
Jr., born
from the original appointment I made in 1999, and to remain
authorized to act as my unconditional attorney in fact and agent under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and authority I
otherwise possess and could exercise in my own name and on my own behalf.
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shall have the full and exclusive power and authority to manage and
conduct all of my affairs, and to exercise all of my legal rights and powers, including any
rights and powers I may acquire in the future, and specifically including, but without any
intended limitation, to collect all funds, hold, maintain, improve, invest, lease, or
otherwise manage or dispose of any or aII of my real or personal property, or any interest
therein; purchase, sell, mortgage, encumber, grant, option or otherwise deal in any way in
any real property or personal property, tangible or intangible, or any interest therein; to
borrow funds, to execute promissory notes, and to secure any obligation by mortgage,
deed of trust or pledge; to conduct any and all business and banking needs, of any nature
or kind, including the right to sign checks and draw funds on any and all my accounts,
with the same authority as my own signature, to sign any and all agreements and
documents in my behalf, to continue any corporations, limited liability companies and
venture entities I presently have, and to organize, reorganize, merge, consolidate,
capitalize, recapitalize, close, liquidate, sell, or dissolve any business interest, and to vote
all stock, including the exercise of any stock optio~ and any buy-sell agreements; to
receive and to endorse checks and other negotiable paper, to deposit and to withdraw
funds from any accounts, by check or by withdrawal slips, or otherwise, to transfer funds
from any account and to do so from any bank, savings and loan, or any other financial
institution in which I have funds now or in the future; to prepare, sign and file any and all
tax returns and other governmental reports and documents, and to represent me in all
matters before the Internal Revenue Service or State Tax Commission; to have access to
all certificates of deposit, and any safety deposit box registered in my name, whether
alone or with others, and to remove any property or papers located therein; to act
unconditionally with regard to any funds, stocks, bonds, shares, investments, interests,
rights, benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or lawsuits regarding any rights and
interests I have on matters therein; to create trusts and to transfer any interest I may have
in property, whether real or personal, tangible or intangible, to the trustee of any trust, to
engage and to dismiss agents, counsel, and employees, in connection with any matter,
and for purposes, this power and authority vested in my son, Vernon K. Smith Jr., is
unlimited, unconditional and all inclusive, and with the same authority and effect as
though I had caused the action to be undertaken.
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This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event of my death or disability, and shall continue in effect for
all time, as it has been my long-standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and exclusive heir of my entire estate, as I have so declared
openly in the past many years, because of his commitment, dedication, and devotion to
my best interests, ~ e , and financial well being.
Dated This ~ o f April, 2008.

,_/~';'~-{/~
Victoria H. Smith

f

SUB&._Cl3Al3ED AND SWORN TO BEFORE ME, a Notary Public for the State of Idaho
this ( [P{Iay of April 2008.

~~~---~;~-tary Public for Idaho
esiding at Boise, Idaho
Commission Expires: 10/16/13.
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LEASE OF LAND FOR PASTURE OF LIVESTOCK
.

s n-nTJJ

V1c.ro~l};\o~il-f'f;

f;e,c.o't~ 1.x..

~sl-m

o·F

This lease, made the ;)..7 day of September, 1999, betweenNemon K. Smith of 5933 N.
Branstetter Street, Boise, Idaho, Lessor, and Walter Wilson of P.O. Box 144, Orovada, Nevada,
Lessee,

Witnesseth:
1.

The lessor hereby lets and leases to the lessee, and the lessee hereby rents from the

lessor, the following described real property in Humboldt County, Nevada: The West ½ of the
Northeast 1/4, and the Southeast 1/4 of the Northeast 1/4 of Section 4, T.41N, R.37E, comprising
118.93 acres (referred to in yellow on the parcel map attached to and incorporated into this lease),
for the term beginning October 1, 1999, and ending October 1, 2004, or ending on the date of the
death oflessee, or on the date of the sale of said land by the present owners of the entire fee simple
title, whichever date shall first occur.
2.

The lessee will pay to the lessor, as rental, the sum of $500. 00 per year, payable as

follows: $500.00 on or before October 1, 1999, receipt of which is acknowledged by the said lessor,
$500.00 prior to the commencement of each new grazing year in 2000, 2001, 2002, 2003, and 2004 -------·· ___ ...
grazing seasons, said commencement defined as October 1; pr~vided,
however, in the event this lease
(r
is terminated by the death of the lessee, or by sale of the land, all rent not earned at the time of such
1

termination of the lease shall be canceled and the lessee shall only be obligated to pay earned rental
pro rata to the date of termination, computed on the basis of grazing time elapsed.
3.

The grazing load on the pasture shall be an Uf!limited head of cattle, or equivalent. The

pasture shall be used for grazing purposes at any time during the calendar year.
4.

The lessee will furnish all necessary materials for the construction and repair offences,

and the lessee will also furnish all labor necessary to keep the same in repair. The construction of all
necessary fences is expressly permitted by lessor. Due the irµtial monetary outlay in building fences,
the parties agree that should this lease terminate for any reason in the first two years of the lease
period, lessor shall compensate lessee for the increased value that said fence makes to the. property.
5.

The lessee will construct, maintain and supervise any water facilities, and the parties

understand the lessor is under no obligation to :furnish water or additional water facilities. No water
rights are included with this lease. Lessee will deliver/transport water from his adjoining property to
the leased premises, which may include the construction of a water delivery system. Lessee shall
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remove any water structures/systems at the termination of this lease, absent alternative arrangements
made by the parties before the end of this lease, or made after the lease if terminated by death of the
lessee or other early termination.
This lease is designed for lessee to be able to hold/pasture his cattle upon the property

6.

ofthe lessor. No other improvements nor uses not mentioned in this document will be permitted by
lessor, unless expressly authorized in writing.
Lessee shall supply and provide all items necessary for the care of his cattle, including,

7.

but not limited to, feed, water, veterinary services and vaccines, salt and minerals.
Both parties, and agents and employees thereof, shall have the right to enter the

8.

---

pasture at any thn.e for any legitimate purpose. Due care shall be exercised to insure that gates are
closed upon entering and leaving the premises.

In case of disagreement between the parties relative to this lease, such dispute shall

9.

be referred to an arbitration committee composed of one member selected by each party, and a tlurd
member selected by the :first two. The decision from the arbitration committee shall be binding upon
both parties.
10.

°'

J

The tenns of this agreement shall be binding upon the heirs and assigns of both parties.
'.Ru pilltit
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12. Lessee shall not sublease the property referred. to in this lease agreement absent an

expressed written subsequent agreement to the contrary, signed by both parties.
Dated this ;l1 day
of •
1999.

·
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ALTER WILSON, Lessee

Dated this d r/1Iay
of bece.."n_ber,-1999.
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Assessor's Parcel No.:

-

003-571-04

Order No.:

046976-WIN

Winnemucca NV

Escrow Officer
Office Location:

Erika Garcia
Western Title Company
Winnemucca Office
401 S. Bridge St.
Winnemucca NV

Property Address:

Buyers/Borrowers:

PRELIMINARY REPORT

TBD

·- ----· ·-

Reference No.:

In response to the above referenced application for a Policy of Title Insurance, Old Republic National Title Insurance
Company hereby reports that it is prepared to issue, or cause to be issued, as of the date hereof, a Policy or Policies of Title
Insurance describing the I.and and the estate or interest therein, hereinafter set forth, insuring against loss which'may be
sustained by reason of any defect, lien or encumbrance not shown or referred to as an Exception below or not excluded from
coverage pursuant to the printed Schedules, Conditions and Stipulations of said Policy fonns. The printed Exceptions and·
Exclusions from the coverage of said Policy or Policies are set forth on the attached cover. The policy to be issued may
contain an arbitration clause. When the Amount of Insurance is less than that set forth in the arbitration clause, all arbitrable
matters shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the parties.
Limitations on Covered Risks applicable to the CLTA and ALTA Homeowner's Policies of Title Insurance which establish a
Deductible Amount and a Maximum Dollar Limit of Liability for certain coverages are also set forth on the attached cover.
Copies of the Policy forms should be read. They are available from the office which issued this report.

This report (and any supplements or amendments hereto) is issued solely for the purpose of facilitating the issuance of a
policy of title insurance and no liability is assumed hereby. If it is desired that liability be assumed prior to the issuance of a
policy of title insurance, a Binder or Commitment should be requested.
Dated as of 01/25/2012 at 8:00 am
Western Title Company, an authorized agent
By

The form of Policy of Title Insurance contemplated by this report is:
ALTA 2006 Standard Owner's
The estate or interest in the land hereinafter described or referred to covered by this Report is:
Fee Simple
Title to said estate or interest at the date hereof is vested in: Vernon K. Smith

Color Code: Yellow

Page 1
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Please read the exceptions shown or referred to below and the Exceptions and Exclusions set forth on the attached
cover of this report carefully. The exceptions and exclusions are meant to provide you with notice of matters which
are not covered under the terms of the title insurance policy and should be carefully considered. It is important to
note that this Preliminary Report is not a written representation as to the condition of title and may not list all liens,
defects, and encumbrances affecting title to the land.
Order No. 046976-WIN

EXCEPTIONS
At the date hereof exceptions to coverage in addition to the printed Exceptions and Exclusions in said policy form would be
as follows:

1.

The lien. if any, of supplemental taxes, assessed pursuant to the provision of the Nevada Revised Statutes.

2.

Water rights, claims or title to water, whether or not recorded.

3.

Rights of way
any existing roads, trails, canals, streams, ditches, drain ditches, pipe, pole or transmission lines
traversing said premises.

4.

The fact that the ownership of said land do~ not include rights of access to or from any road, street or highway,, nor to
be served by any contiguous rights of way or easements over adjoining property to any such public road or highway.

for

The following exception will be included in any policy of title insurance concerning the subject property:
Notwithstanding the insuring clauses of the policy, the Company does not insure against loss or damage by reason of a
lack of a right of access to and from the land.
5.

Provisions, Reservations, Easements and the effect thereof, contained in the Patent from the United States of
America,recordedon November 22, 1940, in Book 62, Page 167 as Document No. 67298, Land Patent Records of
Humboldt County, Nevada.

6.

The possible community or homestead interest of the spouse of the :herein vested title holder if said holder is a married
person.
' i

NOTE: Taxes for the fiscal year 2011-2012, in the amount of $1;7~.47 have been paid in full. (APN 003-'571"-04---

Note: The following matters require special consideration and/or resolution prior to the close of escrow:
The subject property appears to be free and, clear of any liens or mottgages. Please make inquiry of the parties in title
to verify that this property is in fact unencumbered by any loans or liens.
See Notes to Closer.
THE FOLLOWING NOTES ARE FOR INFORMATION PURPOSES ONLY:
NOTE: A search of the Official Records for the county referenced in the above order number, for the 24 months ,
immediately preceding the date above discloses the following instruments purporting to convey the title to said land:
NONE
NOTE:
If any current work of improvements have been made on the herein described real property (within the last 90 days)
and this Report is issued in contemplation of a Policy of Title Insurance which affords mechanic lien priority coverage
(i.e. ALTA POLICY); the following information must be supplied for review and approval prior to the closing and
issuance of said Policy: (a) Copy of Indemnity Agreement; (b) Financial Statements; (c) Construction Loan
Agreement; (d) If any current work of improvements have been made on the herein described real property Building
Construction Contract between borrower and contractor; (e) Cost breakdown of construction; (f) Appraisal; (g)
Copy ofVoucher or Disbursement Control 'Statement (if project is complete).
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Page 2 ·

NOTE: This report makes no representations as to water, water rights, minerals or mineral rights and no reliance can
be made upon this report or a resulting title policy for such rights or ownership.
NOTE: Notwithstanding anything to the contrary in this Report, if the policy to be issued is other than an ALTA
Owner's Policy (6/17/06) or ALTA Loan Policy (6/17/06), the policy may not contain an arbitration clause, or the
terms of the arbitration clause may be different from those set forth in this Report. If the policy does cont:ain an . _---··· __
arbitration clause, and the A.mount of Insurance is less than the amount, if any, set forth in the arbitration clause, all
arbitrable matters shall be arbitrated at the option of either the Company or the Insured as the exclusive remedy of the
parties.
NOTE: The map, if any, attached hereto~ subject to the following disclaimer:
WESTERN TI1LE COMPANY does not represent this plat as a survey of the land indicated hereon,
although believed to be correct, no liability is assumed as to the accuracy thereof.
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Order No. 046976-WIN

-

Legal Description

All that certain real property situate in the County of Humboldt, State ofNevada, described as follows:
Lot 2 and the S1/2 of the NEl/4 of Section 4, Township 41 North, Range 37 East, M.D.B.&M.

Assessor's Parcel Number(s):

003-571-04

Page 4.
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Western Title
company
S i n c e

1 9 0 2

Preliminary Report

NATIONWIDE SERVICE AVAILABLE THROUGH OFFICES LOCATED AT:

5390 Kietzke Lane, Suite 101 • Reno, Nevada 89511 • (775) 332-7100 • FAX (775) 332-7121
4884 Sparks Blvd., Suite 100 • Sparks, Nevada 89436 • (775) 626-8590 • FAX (775) 626-8598
2310 S. Carson Street, Suite 5B • Carson City, Nevada 89701 • (775) 687-8500 • FAX (775) 687-8511
1513 Highway 395 • Gardnerville, Nevada89410 • (775)392-1707 • FAX (775) 392-1712
401 South Bridge St • Winnemucca, Nevada 89445 • (775) 623-4477 • FAX (775) 623-4193
• Lovelock & Battle Mountain, Nevada • (800) 840-0432
330 E. Main St. • SuiteB • Fernley, Nevada 89408 • (775) 575-6111 • FAX (775) 575-6124
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LIST OF PRINTED EXCEPTIONS AND EXCLUSIONS
CALIFORNIA LAND TITLE ASSOCIATION STANDARD COVERAGE POLICY -1990
EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or
expenses which arise by reason of:

1. (a)

Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) restricting,
regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (it) the character, dimensions or location of any
improvement now or hereafter erected on the land, (iii) a separation in ownership or a change in the dimensions or area of the land or any
parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting._. __ _
from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.
(b) Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a defect,
lien or encumbrance. resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.
2.
Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without
knowledge.
3.
Defects, liens, encumbrances, adverse claims or other matters:
(a) whether or not recorded in the public records at Date of Policy, but created, suffered, assumed or agreed to by the Insured claimant;.
(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in writing
to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy;
(c) resulting in no loss or damage to the insured claimant;
(d) attaching or created subsequent to Date of Policy; or
(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured mortgage or the estate
or interest insured by this policy
4.
Unenforceability of the lien of the insured mortgage because of the inability or failure of the insured at Date of Policy, or the inability or failure
of any subsequent owner of the indebtedness, to comply with applicable doing business laws of the state in which the land is situated.
5.
Invalidity or unenforceability of the lien of the insured mortgage, or claim thereof, which arises out of the transaction evidenced by the insured
mortgage and rs based upon usury or any consumer credit protection or truth-in-lending law.
6.
Any claim, which arises out of the transaction vesting in the insured the estate or interest insured by this policy or the transaction creating the
interest of the insured lender, by reason of the operation of federal bankruptcy, state insolvency or similar creditors' rights laws.

EXCEPTIONS FROM COVERAGE-Schedule B, Part I
This policy does not insure against loss or damage (and the Company will not pay costs,:attomeys' fees or expenses) which arise by reason of.

1.

2.
3.
4.
5.
6.

Taxes or assessments which are not shown as existing liens by the records of /lflY taxing authority that levies taxes or assessments on real
property or by the public records.
•
Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by the
records of such agency or by the public records.
. :
Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an inspection of the land or
which may be asserted by persons in possession thereof.
Easements, liens or encumbrances, or claims therdof, which are not shown by tl)e public records.
Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would discfose, and
which are not shown by the public records.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the Issuance thereof; (c) water rights, claims or .
title to water, whether or not the matters excepted under (a), (b) or (c) are shown1by the public records,
Any lien or right to a lien for services, labor or material not shown by the Public '1ecords.

CLTA HOMEOWNER'S POLICY OF TITLE INSURANCE (10-22-03)
ALTA HOMEOWNER'S POLICY OF TIRE INSURANCE
EXCLUSIONS

!'

In addition to the Exceptions in Schedule B, You are not insured against loss, costs, attorney's fees and expenses resulting from:
1.

Governmental police power, and the existence or violation of any law of government regulation. This includes ordinances, laws and
regulations concerning:
·····---·-- ...... .
a. building
b. zoning
c. land use
d. improvements on the Land
e. land division
f. environmental protection
This Exclusion does not apply to violations or the enforcement of these matters if notice of the violations or enforcement appears in the
Public Records at the Policy Date.
This Exclusion does not limit the coverage described in Covered Risk 14, 15, 16, 17 or 24.
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2.
3.

4.

5.
6.

The failure of Your existing structures, or any part of them, to be constructed in accordance with applicable building codes. This Exclusion
does not apply to violations of building codes if notice of the violation appears in the Public Records at the Policy Date.
The right to take the Land by condemning it, unless:
a
a notice of exercising the right appears in the Public Records at the Policy Date; or
b.
the taking happened before the Policy Date and is binding on You if You bought the Land without Knowing of the taking.
Risks:
a
that are created, allowed, or agreed to by You, whether or not they appear in the Public Records;
b.
that are Known to You at the Policy Date, but not to US, unless they appeared in the Public Records at the Policy Date;
c.
that result in no loss to You; or
d.
that first occur after the Policy Date - this does not limit the coverage described in Covered Risk 7, 8d, 22, 23, 24 or 25.
Failure to pay value for Your Trtle.
Lack of a right
a
to any Land outside the area specifically described and referred to in paragraph 3 of Schedule A; and
b.
in streets, alleys, or waterways that touch the Land.
This Exclusion does not limit the coverage described in Covered Risk 11 or 18.
LIMITATIONS ON COVERED RISKS

Your Insurance for the following Covered Risks is limited on the owner's Coverage Statement as follows:
For Covered Risk 14, 15, 16 and 18, Your Deductible Amount and Our Maximum Dollar Limited of Liability shown in Schedule A.
The deductible amounts and maximum dollar limits shown on Schedule A are as follows:

Our Maximum Dollar
Limit of Liability
$10,000

Your Deductible Amount
Covered Risk 14:
Covered Risk 15:
Covered Risk 16:
Covered Risk 18:

1% of Policy Amount
or
$ 2,500 (whichever is less)
1% of Policy Amount
or
$5,000 (whichever is less)
1% of Policy Amount
or
$ 5,000 (whichever is less)
1% of Policy Amount
or
$ 2,500 (whichever is less)

$25,000
$25,000
$ 5,000

AMERICAN LAND TITLE ASSOCIATION RESIDENTIAL TITLE INSURANCE POLICY (6-1-87)
EXCLUSIONS
In addition to the exceptions in Schedule B, you are not insured against loss, costs, attorney's fees and expenses resulting from:

I. Governmental policy power, and the existence or violation of any law or government regulation. This includes building and zoning
ordinances and also laws and regulations concerning:
•
land use
•
improvements on the land
•
land division
1 \
•
environmental protection
t
This exclusion does not apply to the violations or the enforcement of these matt~rs which appear in the public records at Policy Date. This
exclusion does not limit the zoning coverage described in Items 12 and 13 of Covered Title Risks.
2. The right to take the land by condemning it, unless:
•
a notice of exercising the right appears in the public records on the, Policy Date
•
the taking happened prior to the Policy Date and is binding on you \f Y..OU bought the land without knowing of the taking
3. Title Risks:
• !
•
that are created, allowed, or agreed to b\l you
'
•
that are known to you, but not to us, on the Policy Date - unless they appeared In the public records
•
that result in no loss to you
•
that first affect your title after the Policy Date - this does not limit the labor and material lien coverage in Item 8 of Covered Title
Risks
4. Failure to pay value for your title.
5. Lack of a right:
to any land outside the area specifically described and referred to in item 3 of Schedule A, or
•
•
in streets, alleys, or waterways that touch your land
This exclusion does not limit the access coverage in Item 5 of Covered Title Risks.

EXCEPTIONS FROM COVERAGE
In addition to the Exclusions, you are not insured against loss, costs, attorneys' fees and expenses resulting from:
1. Someone claiming an interest in your land by reason of:
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•
A

Easements not shown in the public records
Boundary disputes not shown in the public records
c. Improvements owned by your neighbor placed on your land
2. If, in addition to a single family residence, your existing structure consists of one or more Additional Dwelling Units, Item 12 of Covered Title
Risks does not insure you against loss, costs, attorneys' fees, and expenses resulting from:
A.
The forced removal of any Additional Dwelling Unit, or,
B.
The forced conversion of any Additional Dwelling Unit back to its original use.
If said Additional Dwelling Unit was either constructed or converted to use as a dwelling unit in violation of any law or government
regulation.
B.

AMERICAN LAND TITLE ASSOCIATION LOAN POLICY (10-17-92)
WITH ALTA ENDORSEMENT - FORM 1 COVERAGE

and
AMERICAN LAND TITLE ASSOCIATION LEASEHOLD LOAN POLICY (10-17-92)
WITH ALTA ENDORSEMENT-FORM 1 COVERAGE
EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or
expenses which arise by reason of:
'
,
1.
(a) Any Jaw, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) restricting,
regulating, prohibiting or relating to(i)the occupancy, use, or enjoyment of the land; (ii) the character dimensions or location of any
improvement now or hereafter erected on the land, (iii) a separation in ownership or a change in the dimensions or area of the land or any •
parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance
resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.
(b)
Any governmental police power not excluded by (a) above, except to the extent that a notice of the exercise thereof or a notice of a defect,
lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of
Policy.
2.
Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without
knowledge.
3.
Defects, liens, encumbrances, adverse claims or other matters:
(a)
created, suffered, assumed or agreed to by the insured claimant;
(b)
not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in
writing to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy;
(c)
resulting in no loss or damage to the insured claimant;
. -----··.
(d)
attaching or created subsequent to Date of Policy (except to the extent t~t this policy insures the priority of the lien of the insured
mortgage over any statutory llen for services, labor or material or to the ext~ht insurance is afforded herein as to assessments for street
improvements under construction or completed at Date of Policy); or
{e)
resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the insured mortgage
4.
Unenforceability of the lien of the insured mortgage because of the inability ,or failure of the insured at Date of Policy or the inability or
failure of any subsequent owner of the indebtedness, to comply with applicable doing business laws of the state in which the land is
,
·
situated.
5.
Invalidity or unenforceability of the lien of the insured mortgage, or claim th~reof, which arises out of the transaction evidenced by the
insured mortgage and is based upon usury or any consumer credit protection or truth in lending law.
6.
Any statutory lien for services, labor or materials (or the claim or priority of any statutory lien for services, labor or materials over the lien of
the insured mortgage) arising from an improvement or work related to the land which is contracted for and commenced subsequent to Date
of Policy and is not financed in whole or in part by proceeds of the indebtedn~ secured by the insured mortgage which at Date of Policy
the insured has advanced or is obligated to advance.
,
7.
Any claim, which arises out of the transaction creating the interest of the mo~agee insured by this policy, by reason of the operation of
federal bankruptcy, state insolvency, or similar creditors' rights laws, that is based on:
(i)
(Ii)

(iii)

the transaction creating the interest of the insured mortgagee being deemed a fraudulent conveyance or fraudulent transfer; or
the subordination of the interest of the insured mortgagee as a result of the application of the doctrine of equitable subordination; or
the transaction creating the interest of the insured mortgagee being d~emed a preferential transfer except where the preferential
transfer results from the failure:
(a)
to timely record the instrument of transfer; or
(b)
of such recordation to impart notice to purchaser for value or a judgment or lien creditor.

The above policy forms may be issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from
Coverage, the Exceptions from Coverage In a Standard Coverage policy will also include the following General Exceptions:
··- ---·---· .

EXCEPTIONS FROM COVERAGE
This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or expenses) which arise by reason of:
1.

2.

Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments, on real
property or by the public records.
Proceedings by a public agency which may result in taxes or assessments, or notices of such proceedings, whether,or not shown by the, records
of such agency or by the public records.
Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an inspection of the land or by
making inquiry of persons in possession thereof.
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3.
4.
5.
6.

Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.
Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and which
are not shown by the public records.
(a) Unpatented mining claims; b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims offitle ___ -· ·
to water, whether or not the matters excepted under (a), (b) or (c) are shown by the public records.
Any lien or right to a lien for services, labor or material not shown by the Public Records.

AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY (10-17-92)
and
AMERICAN LAND TITLE ASSOCIATION LEASEHOLD OWNER'S POLICY (10-17-92)
EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this policy and the Company will not pay loss or damage, costs, attorneys' fees or
expenses which arise by reason of:
1. (a)
Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) restricting,
regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; Qi) the character, dimensions or !location of any
improvement now or hereafter erected on the land, (iii) a separation in ownership or a change in the dimensions or area of the land or any
parcel of which the land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or
governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance
resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.
(b)
Any governmental police power not excluded by (a) above. except to the extent that a notice of the exercise thereof or a notice of a defect,
lien or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of
Policy.
2.
Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding
from coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for valuewithettt-----~
knowledge.
3.
Defects, liens, encumbrances, adverse claims or other matters:
(a)
created, suffered, assumed or agreed to by the insured claimant;
(b}
not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in
writing to the Company by the insured claimant prior to the date the insured claimant became an insured under this policy,
(c)
resulting in no loss or damage to the insured claimant;
(d)
attaching or created subsequent to Date of Polley, or
(e)
resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the estate or interest insured by
this policy.
4.
Any claim, which arises out of the transaction vesting in the Insured the estate or interest insured by this policy, by reason of the operation
of federal bankruptcy, state insolvency, or similar creditors' rights laws, that is based on:
(Q the transaction creating the estate or interest insured by this policy being deemed a fraudulent conveyance or fraudulent transfer; or
(IQ the transaction creating the estate or interest insured by this policy being deemed a preferential transfer except where the preferential
transfer results from the failure:
·
(a) to timely record the instrument of transfer; or
:
(b) of such recordation to impart notice to a purchaser for value or a judgment or lien creditor.
l

The above policy fonns may be Issued to afford either Standard Coverage or EX18nded Coverage. In addition to the above Exclusions from
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also Include the following General Exceptions:

EXCEPTIONS FROM COVERAGE
This policy does not insure against loss or damage (and the Company will not pay costs, ~ttorneys' fees or expenses) which arise by reason of:
1. Taxes or assessments which are not shown as existing liens by the records of ariy taxing authority that levies taxes or assessinerits i:inrear--··--property or
by the public records.
Proceedings by a public· agency which may result in taxes or assessments, or notices of such proceedings, whether or not shown by the records
of such agency or by the public records.
;
2. Any facts, rights, interests or claims which are not shown by the public records but which could be ascertained by an inspection of the land or by
making inquiry of persons in possession thereof.
;
3.
Easements, liens or encumbrances, or claims thereof, which are not shown by the public records.
.
4.
Discrepancies, conflicts in boundary lines, shortage in area, encroachments, or any other facts which a correct survey would disclose, and which
are
not shown by the public records.
5.
(a) Unpatented mining claims; (b) reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or
titie to water, wtiether or not the matters excepted under (a), (b) or (c) are shown by the public records.

2006 AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY
EXCLUSIONS FROM COVERAGE
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
1.

(a) Any law, ordinance, permit, or governmental regulation (including those relating to building and zoning) restricting, regulating, prohibiting, or
relating to
(i)

the occupancy, use, or enjoyment of the Land;
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(ii)

the character, dimensions, or location of any improvement erected on the Land;

(iii)

the subdivision of land; or

Ov) environmental protection;
or the effect of any Violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the
coverage provided under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1{b) does not modify or limit the coverage provided under Covered Risk 6.

2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.

3. Defects, liens, encumbrances, adverse claims, or other matters
(a) created, suffered, assumed, or agreed to by the insured Claimant;
{b). not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and
wtiting to the Company by the Insured Claimant prior to the date the Insured Claimant ·became an Insured under this policy;

not disclosettir,-··

(c) resulting in no loss or damage to the Insured Claimant;
(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 9 and
10); or
(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.
4. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws, that the transaction vesting the Trtle
as shown in Schedule A, is
(a) a fraudulent conveyance or fraudulent transfer; or
(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.
5. Any lien on the Trtle for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and
tlie date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A.
The above policy forms may be Issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from
Coverage, the Exceptions from Coverage In a Standard Coverage policy will also Include the following Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE
I.
2.
3.
4.
5.

6.

(a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real
property or by the Public Records; (b) proceedings by a public agency that may result in taxes or assessments, or llQti.c.es .OL§u.ct]__________ .
proceedings, whether or not shown by the records of such agency or by the Public Records.
Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or
that may be asserted by persons in possession of the Land.
,
Easements, liens or encumbrances, or claims thereof, not shown by the Public Records.
Any encroachment, encumbrance, violation, variation, or adverse circumstance afecting the Trtle that would be disclosed by an accurate and
complete land survey of the Land and not shown by Public Records.
;
(a) Unpatented mining claims; (b) reservation sor exception sin patents or in Acts authorizing the issuance thereof; (c) water rights, claims or
title to water, whether or not the matters excepted under'(a), (b), or (c) are show@ b,y the Public Records.
Any lien or right to a lien for services, labor or material not shown by the Public Records.

2006 AMERICAN LAND TITLE ASSOCIATION LOAN POLICY
EXCLUSIONS FROM COVE~GE
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
•
1. {a)

Any law, ordinance, permit, or governmental regulation Qncluding those relating to building and zoning) restricting, regulating, prohibiting. or
relating to
:
(i) the occupancy, use, or enjoyment of the Land;
(ii) the character, dimensions, or location of any improvement erected on the Land;

(iii) the subdivision of land; or
(iv) environmental protection;

or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the
coverage provided under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6.
2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.
3. Defects, liens, encumbrances, adverse claims, or other matters
(a) created, suffered, assumed, or agreed to by the Insured Claimant;
(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in
writing to the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy;
'
(c) resulting in no loss or damage to the Insured Claimant;
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(d) attaching or created subsequent to Date of Policy {however, this does not modify or limit the coverage provided under Covered Risk 11, 13,
or 14); or
(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Insured Mortgage.

4.

Unenforceability of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business laws
of the state where the Land is situated.
,

5.

Invalidity or unenforceability in whole or in part of the lien of the Insured Mortaage that arises out of the transaction evidenced by the Insured
Mortgage and is based upon usury or any consumer credit protection or truth-in.:fending law.
•

6.

Anr
claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors' rights laws, that the transaction creating the lien
o the Insured Mortgage, is
(a} a fraudulent conveyance or fraudulent transfer, or
(b} a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy.

7. Any lien on the Title for real .estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and
the date of recording of the Insured Mortgage in the Public Records. This Exclusion does not modify or limit tfie coverage provided under
Covered Risk 11 (b ).
The above policy forms may be Issued to afford either Standard Coverage or Extended Coverage. In addition to the above Exclusions from
Coverage, the Exceptions from Coverage in a Standard Coverage policy will also Include the following Exceptions from Coverage:

EXCEPTIONS FROM COVERAGE
1.
(a) Taxes or assessments that are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real
property or by the Public Records; (b) proceedings by a public agency that may result in taxes or assessments, or notices of such proceedings,
whether or not shown by the records of such agency or by the Public Records.
2.

Any facts, rights, interests, or claims that are not shown by the Public Records but that could be ascertained by an inspection of the Land or that
may be asserted by persons in possession of the Land.

3.

Easements, liens or encumbrances, or claims thereof, not shown by the Public Records.

4. Any encroachment, encumbrance, violation, variation, or adverse circumstance affecting the Title that would be disclosed by an accurate and
complete land survey of the Land and not shown by Public Records.
(a} Unpatented mining claims; (b} reservations or exceptions in patents or in Acts authorizing the issuance thereof; (c) water rights, claims or
title to water, whether or not the matters excepted under (a), (b}, or (c) are shown by the Public Records.
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PRIVACY POLICY

The Financial Services Modernization Act recently enacted by Congress has brought many changes to
the financial services industry, which includes insurance companies and their agents. One of-the- · -changes requires Western Title Company, LLC, a Nevada limited liability company, to explain to you
how we collect and use customer information.
Western Title Company has always and will continue to adhere to strict standards of confidentiality
when it comes to protecting the privacy, accuracy and security of customer information provided to us.
PERSONAL INFORMATION WE MAY COLLECT:
Western Title collects information about you (for instance, your name, address and telephone number),
and information about your transaction, including the identity of the real property you are buying or
refinancing. We obtain copies of deeds, notes or mortgages that may be involved in the transaction.
We may obtain this information directly from you or from the lender, attorney, or real estate broker or
agent that you have chosen. When we provide escrow, or settlement services, or mortgage loan
servicing, we may obtain your social security number, along with other information from third parties
including appraisals, credit reports, land surveys, loan account balances, and sometimes your bank
account information in order to facilitate your transaction.
HOW WE USE THIS INFORMATION:
-- ·····----··· Western Title Company does NOT share your information with marketers outside our own family.
There is NO need to tell us to keep your information to ourselves because we share your information
only to provide the service requested by you, your lender or in other ways permitted by law. The
privacy law permits some sharing of information without your approval. We may share your
information internally and with nonaffiliated third parties in order to carry out and service your
transaction, to protect against fraud or unauthorized transactions, for institutional risk control and to
provide information to government and law enforcement adencies. Companies within a family may ·
share certain information among themselves in order to id~ntify and market their own products that
they think may be useful to you. Credit information about you is shared only to facilitate your
transaction or for some other purpose permitted by law.
HOW WE PROTECT YOUR INFORMATION:
,
We restrict access to nonpublic information about you to ou'r employees that need the information to
provide products and services to you. We maintain physical, '.electronic and procedural safeguards that
comply with the law to guard your nonpublic information. We reinforce Western Title's privacy policy
with our employees.

You do not need to respond to this notice, unless you have iconcerns about any information we have
obtained. You can write us at:
Western Title Company, LLC, a Nevada limited liability company
Attention: Operations Manager
·
P.O. Box 3059
Reno, NV 89505
Western Title Company, LLC, is an agent for Chicago Title Insurance, Westcor Land Title Insurance
Company, Fidelity National Title Insurance Company, Old Republic National Title Insurance Company,
Commonwealth Land Title, and Stewart Title Guaranty Company. You may receive additional Privacy
Policy information from these companies.
'

000152

•
NOTARY REQUIREMENTS -'REQUIRED FOR INSURED TRANSACTIONS
Pursuant to our Underwriting Directives, please comply with the following concerning "Document
Execution Guidelines" on all documents presented to Western Title Company for recordation
and/or insurance:

Subject to requirements and limitations of applicable State and Local Law, must adhere to one of
the following procedures for all documents upon which a Company title product is based in all
transactions
1.

2.
3.

All documents signing must be conducted in the presence of an authorized Company
employee or title policy issuing agent (collectively "Company representative")
regardless of who performs the actual notarization.
The document signings must 1,e conducted by a notary or signing service that maintains
E&O insurance of$100,000.00 or higher
The document signing must be conducted under the supervision of attorneys actively
licensed in the state where the document signings take place.

Exempted Transactions
1.

2.
3.

4.

Documents executed in accordance with existing guidelines for foreign individuals and
entities and military personnel.
Documents executed directly with the insured lender (not the mortgage broker)
Documents provided by independent escrows orjclosing services approved by the
I j
Regional Manager or their designee
Documents executed for commercial transactidns in an amount of three million or
greater ($3,000,000)
·

PLEASE USE THE ATTACHED "NOTARY INFORMATION" SHEET FOR YOUR
CONVENIENCE
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•
NOTARY INFORMATION

------~·-------- -

NOTARY'S BUSINESS ADDRESS:

NOTARY'S BUSINESS PHONE:

_L__),_ _ _ _ _ _ _ _ _ _ _ _ __

NOTARY'S NAME:
(Please Print/Type)
In the event Western Title Company, LLC, a Nevada limited liability company encounters a
problem with the Notary section, I, _ _ _ _ _ _ _ _ _ _ _ _ (notary public) authorizes-- ----- .
Western Title Company, LLC, a Nevada limited liability company, to make changes to the notary
section only.

NotaryjPublic signature

.

•

I

\

MY COMMISSION EXPIRES:

PLEASE INCLUDE:
BUSINESS CARD OF NOTARY

.

-~·-- ~--~-----· .......

COPY OF DRIVER'S LICENSE OR PICTURE IDENTIFICATION OF PERSONS BEING
NOTARIZED
E&O OF AT LEAST $100,000.00

**PLEASE LEAVE THIS INFORMATION SHEET WITH COMPLETED DOCUMENTS**
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e
WIRING
. INSTRUCTIONS

DATE:

02/09/2012

BANK:

Wells Fargo Bank- Winnemucca Escrow

ABA ROUTING NO:

121000248

ACCOUNT NO:

5892027862

OUR REFERENCE:

WESTERN TITLE COMPANY
WINNEMUCCA OFFICE
401 S. BRIDµE ST.
WINNEMUCCA, NV 89445
ESCROW TRUST ACCOUNT
Escrow No. 046976-WIN

CUSTOMER NAME:

TBD

SENT BY:

Erika Garcia

ATTENTION:
'
'

ACHOR ONLINE BANKING DEPOSITS.ARE NOT ACCEPTED AT
ANYTIME.
DIRECT DEPOSITS OR OVER-THE-COUNTER DEPOSITS MAY
NOT BE ACCEPTED AND WILL DELAY CLOSINGS.
;

PERSONAL CHECKS CANNOT BE ACCEPTED PURSUANT TO NRS
645A.171
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THE ABOVE SPACE PROVIDED FOR RECORDERS USE ONLY
PARCEL NUMBER: 003-571-04

WHEN RECORDED RETURN TO:
Wilson Ranch, Inc.
9535 Hwy95
Winnemucca, Nevada, 86445

QUITCLAIM DEED
THIS INDENTURE Made this 12th day of April, 2012, by Victoria H. Smith, the
First Party herein, residing in the City of Boise, Ada County, Idaho, does herewith
execute this Quitclaim Deed in both her individual capacity, and as the sole heir to and
Executrix and Personal Representative of the Estate of Vernon K. Smith, Sr., deceased,
who died on May 2, 1966, through her son, Vernon K. Smith, Jr., pursuant to his
exclusive, Durable, and Irrevocable Power of Attorney issued by said Victoria H. Smith,
for an in consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, and does hereby release and quitclaim to Wilson Ranch, Inc., the Second
Party herein, a Nevada Corporation, with its principal place of business located at 9535
Hwy 95 North, Winnemucca, Nevada, 89445, the following described real property,
situated in the County ofHumboldt,.State ofNevada;
Lot 2, and the South ½ of the Northeast ¼ of Section 4, Township 41
North, Range 37 East, M.D.B. & M., which comprises approximately 120
acres, more or less, and at times is also referred to by the Humboldt
County Assessor's Office, for tax reference purposes, as the West ½ of the
Northeast 1/4, and the Southeast¼ of the Northeast ¼ of Section 4,
Township 41 North, Range 37 East, M.D.B. & M., Humboldt County,
Nevada, and is also at times referred to by the Humboldt County
Assessor's Office to comprise 118.930 acres, more or less, and has been
assigned an assessor's parcel number of: 003-571-04, and also assigned a
Roll number of: 014855.

EXHIBIT

Qu_itclaim Deed P. 1

I,D

~
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The said First Party does hereby release and relinquish all of said Party's rights,
title, and interest in and to the above described property to the said Second Party, and to
the Second Party's heirs and assigns forever, so that neither said First Party nor said First
Party's heirs, legal representatives or assigns shall have, claim or demand any right or
title to the property or any part thereof.
Tax Parcel Number: 003-571-04
Mail Tax Statements To:
Wilson Ranch, Inc.
9535Hwy95
Winnemucca, Nevada 89445

STATE OF IDAHO )
) ss:
County of Ada
)
TIDS IS TO CERTIFY That on this 12th day of April, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his exclusive, Durable and Irrevocable Power of
Attorney issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official···
notarial seal the day and year in this certificate first above written.

V
,,
i~
Notary Public fo
o
-

:i:::::

Residing
My Commission Expires: 6/3/14

Quitclaim Deed P. 2
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Transfer,. Conveyance, and Sale ofAII Property Interests from Victoria H. Smith to VHS
Properties, LLC

--------

This transfer, conveyance, and sale of property made and entered into· on this 4th day of
July, 2012, by and between Victoria H: Smith, Transferor herein, through the authority of her
son, Vernon K. Smith, Jr., pursuant to his Durable Power(s) of Attorney; as vested in him,
initially in 1999, and thereafter reaffirmed in 2008, and VHS Properties, LLC~ the recipient of
the entire transfer, as Transferee herein.·

WITNESSETH:
WHEREAS: Victoria H. Smith had before executed her Last Will and Testament on
February 14, 1990, designating therein her son, Vernon K. Smith, Jr., to her sole and exclusive
-

·····----_,...,. ____ , -··

Heir, having done so through the formation of her Holographic Will, written- by her on her own
stationary, in her own handwriting, and signed and dated by her, being done deliberately in that
fashion to emphatically convey her intentions, and to avoid any appearance of any influence by
anyone having chosen to do so in accordance with the way in which her husband, Vernon K.
Smith, S:r., a well;.kn.own attorney in Boise, Idaho, had so executed his Last Will and Testament
by such holographic means, by which Victoria H. Smith acquired his entire inheritance to the
exclusion of anyone else; and,

WHEREAS:· Vernon K. Smith, Jr. has always been the sole source of all management,.
maintenance, financial means, operation and control of all assets of Victoria H. Smith, beginning
after his Father's death, and especially since and after his becoming an Attorney in 1971, having·
at all tinies thereafter dedicated his life to the preservation of Victoria's assets and providing for
her every living need and satisfaction of any obligations; and,

WHEREAS: On July 3~ 2012, Vernon K. Smith, Jr. did file the Articles of Organization
for the establishment of a limited liability company, known as VHS Properties, LLC, formed

pursuant to and in accordance with the laws and statutes of the State of Idaho, identifying its'
sole members at t~e time of organization to be Vernon K. Smith, Jr. and Victoria H. Smith, for
.

~

.· .

tracing purposes by the Intemal revenue Service; and,
._

....

Transfer of All Property Interests from Victoria H. Smith to VHS Properties, LLC.

P. 1

---EXH-•1B1111IT1111111a-.

i ~\E"
000158

WHEREAS: All properties and property interests of Victoria H. Smith, be it real
property, personal property or mixed properties, ·wherever so situated, including, but not limited
to any and all rights, titles, interests to any and all real property,· personal property; mixed
property and wherever so situated in which any interest now exists or can be claimed to exist,
whether.it be in the nature of an expectancy, anticipatory, or a beneficial interest or by any-gift or
by any future inheritance and known to include but not limited to all farms, ranches, residential
properties, office buildings, rental facilities, :furniture, appliances, farm equipment, tractors, · ··------·
trucks, trailers, backhoes, ATV's, UTV' s front end loaders, commodities, farm products, stocks
in any corporations, bonds, cash deposits, bank accounts, leasehold interests, rental receipts,
jewe]zy, clothing, personal effects, and any other tangible or in~gible interests of any nature or
kind, known or unknown, whatsoever, or wherever so located, shall be be and hereby are
transferred to VHS Properties, LLC, undertaken by the powers granted to Vernon K. Smith, Jr.,

through said Durable_and Irrevocable Power(s) of Attorney, all of which is being .undertaken to
preserve :and protect all such property interests by the transfer unto said Limited Liability
Compa.Q.y, and to thereby effectively avoid any costs, inconvenience or expense or need to
probate any e5U:1te of Victoria H. Smith, and now being able to rely upon the continuing
valuations of -said assets pursuant to their actual use and assessed market values, for tax.
purposes, as said values are believed to be within the exemption, tax credit or allowances as
provided for under the Internal Revenue Code, as any estate tax and gift tax have the same
treatment, and it remains the belief of thes~ Parties no tax would be due or owing thereon at the
values of their present use and assessed valuations; and,

WHEREAS: Said transfers or real property have been zp.ade to said VHS Properties,
LLC, by ex~cution of appropriate deeds for eventual·recordation, as may be needed.for reference
by said VHS Properties, LLC, and it is furthermore .deemed appropriate at this time to also
secure the transfer oftotal ownership ofthe membership interests of said VHS Properties, LLC,
so as to now be exclusively held by Vernon K. Smith, Jr., and the transfer of said membership
interest of Victoria H. Smith is being, executed this day as well, and Vernon K. Smith, Jr. shall
from this day henceforth have and hold 100% ownership interest in and to said membership

rights of VHS Properties, LLC.

Transfer ofAll Property Interests from Victoria H. Smith to VHS Properties, LLC.
P.2
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NOW THEREFORE: For and in consideration of the sum of Ten Dollars ($10.00) and
other good and.valuable lawful consideration, said Transferor does hereafter transfer all assets to
said Transferee, VHS Properties, LLC, and this document confirms the transfer of all said

.

property rights and interests of Victoria H. Smith, to said VHS Properties, LLC, Transferee
herein, .and said· Limited Liability. Company shall have and hold ownership of and to all assets
and property interests of any kind or nature of Victoria H. Smith, as of July 4, 2014, and Vernon
K. Smith, Jr., s,hall,.as of the date.of this conveyance, July 4, 2012, hereafter and henc.eforth hold

100% membership interest in said VHS Properties, LLC.
DATED THIS: 4th Day of July, 2012

0
/

Vernon K. Smitli: r. ember,
Formally holding 50% Interest
STATE OF IDAHO)
)ss:

County of Ada

)

THIS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary Public in
and for said State, personally appeared Vernon K. Smith, Jr., and before me and in my presence

said party did acknowledge to me that' he executed the above and foregoing Transfer of all
Property Interests from Victoria H. Smith to VHS Properties, LLC, pursuant to his exclusive,
Durable and Irrevocable Power of Attorney issued to him by Vi.ctoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official notary

Not y Public for Idaho
Resjding at }¾i~a-a.0
My CoTi§i.on Expires:

JJIRES 3°'13·14

ROYAL VON PUCKeTf

Resides Eagle, Idaho

N*'Y Commlssfon #37745

Transfer of AU Property Interests from Victoria H. Smith to VHS Properties, LLC.

P.3
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Ass~gnment and_ Transfer of Membership Interest of: Victoria H. Smith in VHS Properties,
LLC to Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
This Assignment and Transfer Agreement, made and entered into on this 4th day of July,
2012, by and between Victoria H. Smith, by and through her son, Vernon K. Smith, Junior,
pursuant to his Durable and Irrevocable Power of Attorney as granted to him, initially in 1999,
and thereafter reaffirmed and confirmed in 2008, as the Assignor and Transferor herein, and
Vernon K. Smith, Junior, as the Assignee and Transferee herein.

WITNESSETH:
WHEREAS: Victoria H. Smith did execute her Hologriphlc Last Will and Testament in
.· ."

1990, designating therein her sole and exclusive Heir to be her son, Vernon K. Smith, Junior, and
having done so through the formation of that Holographic Will, pursuant to §15-2-503, Idaho
Code, where it is written by her in her own.handwriting, and dated by her and signed by her,.
being done deliberately in that fashion so as to avoid any appearance of influence of any kind
from another, and having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a. well-known and successful attorney in Boise, Idaho, had so executed his Last
Will and Testament by holographic means of his entire accumulation of assets to her, to the
exclusion of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has been the sole source of all management, maintenance,
operation and control, and financial means and resources for the protection, preservations and
perpetuation of aU assets since becoming an Attorney in 1971; and has dedicated his life to
preserve and protect his parents' property interests; and,·

WHEREAS: The Assignor and Transferor herein did grant unto Vernon K. Smith, Jr. through
both Durable and Irrevocable Powers of Attorney, the authority and right to do that as he deemed
appropriate and necessary to protect, preserve and defend all rights and interests of any such

EXHIBIT

·1 '-\

f ,.,

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC t
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
_
000161
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-·
assets he otherwise would inherit, including all rights of sale,· transfer, or any of the disposition
as provided for therein; and,

WHEREAS: A reaffirmation of hls exclusive Rights and Powers of Attorney were again
announced, at Transferor's request in 2008, reaffirming his exclusive right of ownership either
under her· Will, or as. a transfer under his power and authority, to again take such action as he
may deem appropriate to transfer, protect, preserve and defend bis interests in all such assets of

the Assignor and Transferor; and,

WHEREAS: On July 3, 2012, the Limited Liability Company known as VHS Properties, LLC, ·

was formed by Vernon K. Smith, Jr. pursuant to and in accordance with his authority and under
the Jaws and Statutes of the State ofldaho, identifying its' members initially as Vernon K. Smith,
Jr. and Victoria H. Smith for tax ttacing and identification purposes for any gift tax
consideration; and,

WHEREAS: Transfers of any and all properties, be it real property, personal property, mixed
and wherever so situated, was transferred by Assignor, through said Durable and Irrevocable
Powers of Attorney, to said VHS Properties, LLC, all of which was undertaken for purposes of
asset protection; to preserve and protect all such property interests, and to thereby effectively
avoid the costs, inconvenience and expense of any unnecessary probate of said real and personal
property assets, as it is believed the tax credit for gift or estate taxes is within the exemption or
tax credit .allowances under the Internal Revenue Code, and no estate tax or gift tax would be due
or owing thereon in any event in light of thy assessed market valuations; and,
WHEREAS: Said transfers having been made to said VHS Properties, LLC, and the benefit of
asset tracing being completed with one member having been the Transferor, as well .as a member
the attorney in fact, being deemed appropriate to secure the transfer of membership of said VHS
Properties, LLC, to become that exclusively held by said Vernon K. Smith, Jr., it is herewith
declared the transfer of membership interest of Victoria H. Smith is herewith and now

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.
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transferred· to Vernon K. Smjth, Jr., who shall from this day henceforth have and hold 100%
ownership interest in and to the membership of said VHS Properties, LLC.

NOW THEREFORE: For and in consideration of the sum of Ten Dollars and other good,
valuable and lawful consideration, the membership interest of said Victoria H. Smith, as the
Assignor and Transferor herein, is herewith being assigned, transferred, c9nveyed and set over
unto Vernon K. .Smith Jr., who shall hereafter and henceforth for all purposes have and hold
100% membership interest in VHS Properties, LLC, and which said Limited Liability Company

.

does currently have .and hold all real and personal property interests held by Victoria H. Smith,
including all those she inherited and has or ever will receive from her deceased husband, Vernon
K. Smith, Sr., who died May 2, 1966.

DATED THIS: 4th Day of July, 2012

STATE OF IDAHO)
)ss:
County of Ada
)

.....·•

TH1S IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary Public in·
and for said State, personally appeared Verq.on K. Smith, Jr., and before me and in my presence
said party did acknowledge to me that'he executed the above and foregoing Assignment and
Transfer of Membership Interest of Victoria H. Smith in VHS Properties, LLC to Vernon K.
Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to
Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.

P.3
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SmithJr., pursuant to his exclusive, Durable and Irrevocable Power of Attorney issued to him by
Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my.official notary
seal the day and year in this certificate first above vvritten.

~)boo~VONPOO<(i+
Residing~~~ ~ . Resides Eagle, Idaho
My CommISs10n Expires:

. EXPIRES 3-13-14 .
Notary CommlS9lon 131745

Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC to. Vernon K. Smith, Jr. Confirming him to be the 100% Member Thereof.

P.4
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QUIT CLAIM DEED
On July 4, 2012 THE GRANTOR,
Victoria H. Smith, the First Party herein, residing in the City of Boise, Ada
County, Idaho, does herewith execute this Quitclaim Deed in both her individual
capacity, and as the sole heir to and Executrix. and Personal Representative of the Estate
of Vernon K. Smith, Sr., deceased, who died on May 2, 1966, through her son, Vernon K.
Smith, Jr., pursuant to his exclusive, Durable, and Irrevocable Power of Attorney issued
by said Victoria H.. Smith, for an in consideration of the sum of Ten Dollars ($10.00) and
other good and valuable consideration, and does hereby release and quitclaim to VHS
Properties, LLC., the Second Party herein, an Idaho Limited Liability Company, with its
principal place of business located ~t 1900 West Main Street, Boise, Idaho, the follow.in.g~----~-- _.
described real property, situated in the County of Ada, State of Idaho:
Legal Description: Lot 5 Blk 29 Fairview Addition
Tax Parcel Number: R2734251685
Property Address: llO N. '22nd Street, Boise, Idaho 83702
Legal Description: Lot 6 Blk 29 Fairview Addition
Tax Parcel Number: R2734251690
Property Address: 1902 W. Main Street, Boise, Idaho 83702
Legal Description: Lot 7 l3lk 29 Fairview Addition
Tax Parcel Number: R2734251695
Property Address: 1900 W. Main Street, Boise, Idaho 83702

The said First Party does hereby release and relinquish all of said Party's rights, ··· - - - - ~ ·
title, and interest in and to the above described property to the said Second Party, and to
the Second Party's heirs and assigns forever, so that neither said First Party nor said First

EXHIBIT
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Party's heirs, legal representatives or assigns shall have, claim or demand any right or
title to the property or any part thereof.

.

Mail Tax Statements To:
Law Office of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702

IN WITNESS WHEREOF, The said Eia.~~~i.cto
hand and seal to this Quitclaim Deed on J
, 2012,
Attorney to her son, Vernon K.. Smith,

.l'll,:,,----,

e tate of Vernon
Smith, Deceased, and in her ·
· ual capacity, and-as sol.e------ . __ ··--~
heir to the Estate of Vernon K. Smith Sr., by and through
her Son, Vernon K. Smith Jr., pursuant to his exclusive,
Durable, and Irrevocable Power of Attorney

STATE OF IDAHO )
) ss:
)
County of Ada
TIIlS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his exclusive, Durable and Irrevocable Power of
Attorney issued to him by Victoria H. Smith.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official - ---------·-·- -·- -notary seal the day and year in this certificate first above written.

~ V~

a..J~

No
Public for Idaho
Residing at B.Gise, MMw fZ._ V
My Commission Expires:

--P

RO'll<L VON PUCKm

Resides Eagle, Idaho

EXPIRES 3-13-14
Notary Commission t3n4f:

P.2

----------------

000166

Property Master
Parcel#

I

Status
Active

R27342S1695

Property Code Area
01-6

,01/18/2012

I

State Parcel #
B06370290070

•

Contact Information

Physical Location.

Name

SMITH VERNON K

Address

1900 W MAIN ST
BOISE ID 83702-0000

Mailing Address

1900 W MAIN ST
BOISE ID 83702-0000

Group Type

SUB

Group#

273425

Description

FAIRVIEW ADD

Zoning

C-2D

Township/Range/Section

I

Property Type
Real

Description

Additional Contacts

LOT7BLK29
FAIRVIEW ADD

SMITH MRS VICTORIA EXEC

Status
Active
Active
Active

State Category
Code

I

210

420
420

Acres

0.150

Assessed
Value

Pl'.operty
Occupancy

Assessment
Roll

55,500

Pl'.OpertyRoll

60,400
72,800
188,700

Property Roll
Property Roll

3N

Non-Occupancy
Non-Occupancy
Non-Occupancy.

2E

04

Valuation
Method
MARKET

INCOME
INCOME

Less Homeowners Exemption
Assessment Not-Certified

188,700

l

000167

I

Property Master

------___
I

Property Code Area

SMITH VERNON K

BOISE ID 83702-0000

_.

B06370290060

Address

1902 W MAIN ST
BOISE ID 83702-0000

Group Type

SUB

Group#

273425

Description

FAIRVIEW ADD

Zoning

C-2D

Township/Range/Section

3N

2E

04

Additional Contacts
SMITH MRS VICTORIA EXEC

Description
LOT 6BLK.29
FAIRVIEW ADD

Active
Active

Typ...c..e_....,,_

Real

Physical Location

Mailing Address 1900 W MAIN ST

Status

Prop_erty

State Parcel #

_

Contact Information
Name

I

Status
Active

Parcel#
R2734251690

01-6

01/18/2012.

State Category
Code
200

410

Acres

0.140

Assessed

Assessment

Property

Value

Roll

Occupancy

60,500
12,100

ProptmY Roll
Property Roll

Non-Occupancy
Non-Occupancy

ValuatiQn..
Method
MARKET
__
COST

. 72,600

Less Homeowners Exemption
Assessment Not-Certified

72,600

000168

'

Property Master
Parcel#

___....I ..__....I
'()1/18/20-12

Status
Active

R2734251685

Property Code Area
01-6

I

State Parcel #
B06370290050

•

Contact Information

Physical Location

SMITH VICTORIA H

Name

Property Type
Real

Address

II0N22ND ST

BOISE ID 83702-0000

Mailing Address 1900 W MAIN ST
BOISE ID 83702-0000

Group Type

SUB

Group#

273425

Description

FAIRVIEW ADD

Zoning

C-2D

Township/Range/Section

3N

2E

04

Additional Contacts

Description
LOTSBLK.29

FAIRVIEW ADD

Status

State Category
Code

Active

21-0

Acres

0.140

Assessed
Value
51,800
51,800

Assessment

Roll
Propeny Roll

Property
Occupancy
Non-Occupancy

Valuation
Method

MARKET

Less Homeowners Exemption
Assessment Not-Certified

51,800

-------···
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QUIT CLAIM DEED

.

On July 4, 2012 THE GRANTOR,

Victoria H. Smith, the First Party herein, residing in the City of Boise, Ada
County, Idaho, does herewith execute this Quitclaim Deed in both her individual
capacity, and as the sole heir to and Executrix and Personal Representative of the Estate
of Vern.on K. Smith, Sr., deceased, who died on May 2, 1966, through her son, Vernon K.
Smith,. Jr., pursuant to his exclusive, Durable, and Irrev0cable Power of Attorney issued
by said Victoria H. Smith, for an in consideration of the sum of Ten Dollars ($10.00)and
o1;her good and valuable consideration, and does hereby release and quitclaim to VHS
Properties, LLC., .the Second Party herein, an Idaho Limited Liability Company, with its
principal place of business located at 1900 West Main Street, Boise, Idaho, all of said
First Party's rights, title, and interest in and to the following described real property,
situated in the County of Ada, State of Idaho;
Legal Description: Lot 6Except the South 50', Blk 2, Resub of Lot 21 &
a Portion of Lots 6, 7, & 22, Ora Dell Subdivision, #9102592, Records of
Ada County, Idaho
Tax Parcel Number: R6633020060
Property Address: 2001 N Raymond St, Boise, ID 83704

Mail Tax Statements To:
Law Office of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702

P.1
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Vi9toria H. Smith, Executrix. of
Smith, Deceased, and in her in ·vi al capacity, and as sole
heir to the Estate of Vernon K. Smith Sr., by and through
her Son, Vernon K. Smith Jr., pursuant to his exclusive,
Durable, and IrrevocablePower of Attorney

STATE OF IDAHO )
) ss:
)
County of Ada
THIS IS TO CERTIFY That on this 4th. day of July, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his exclusive,Durable and Irrevocable Power of
Attorney issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and aff]J(:ed my official
notary seal the day and year in this certificate first above written.

NotPu'"blic for Id~ Div p ROYAL VON PUCKETT
Residing at :Seise, Idaa<P A side
My Commission Expires:
e · 8 Eagle, Idaho
EXPIRES 3-13- 1.4
·Nota,y Cor11is sicn. #37745

P.2
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TH1S INDENTURE is made by and between lack B. Cbeskaty, Disiria Di~1or of

.

J

lntemat Rc\'.muc Sor.ias at Boise, Idaho, pany of lhe first part. and VlC:TORI:\ H.

./

SMITH, of Boise, Idaho, patty of the second pan.

s
6
:,

7

>

i
i

8

WHEREAS, the hereinafter described ,_ properly •-as seized from VER!l:ON IC. &

9

SHARON K. S.,_lffil~ 1900 Maia Slt'eCl., Boise., tdaho (837021 for non-pa)-mct\l oC United

10
Jl
12
JJ

States lat1.-m:il Rc\-enue

j

~

lJwa(tas

&nmmL.~(L,5

1:l/31183

1040

12/31/86
12/31189

$37,298.90

10-$0

3,980.3-l

J.I
15
16

AND WHERE.~, the righl. udc:, and iflkm!St of VERNON K. & SHARO~ K. S~UTU, in

17

and to lhc s:iid prol'ffly as of tho date die Fedetal Tu Lien attad\l:d th,:reto, was

18

sold as pnn·idl.'d by St:ctions 6331-6335. huelinal RC\·cnae Code of J9S6, a, a public

19

aucriM ~IJ at tltc 1:.:d&lr.d Build"Hlg.

20

day of June. 1990. to VICTORIA K. SMITH, of S933 N. Rransictwr Stri..._-i, Rois;,

Zl

Idaho, for the sum of Fony Thou5:llld and No/lOO Dollar$ (S-l0,000.00), whk-1\ amaum

1J

·;

\\-hicll were duly assessed against the aforc:\aid Vl!RNON

K. I,: SHARO~ K. SMml and described as follows:

22

t

taxes

was 1hc hiJhcst bid r«d\·ll'd.
1

UMO

sso ,v.

465.lS

Fart Stred, BoiM:. ldaho llll the 61h

said sale "'IS conducrt.'d In aci:.,rl!J:::.: u!:h tile

pJ'O\·isions ._..,· Sub•C'h:IJ1lcr 6J of dtc llltenla1 Rc\'~"::::.e CQ.!: ~( l~Sc, ~J tlb?

2-1

rcguJalions pn:,mi1Jp1..-c1 thcn:under.

25

Jtl.~'--nuc Scm.i......: R..·,.-~nu: Offia..'t'. SIC\'e Daniel. issued a Certificate uf

26

Sci~ Property to VICTORIA H. SMITH.

At tbc eottclusion of .s.1id safe. lntL-mal

saw.

of

27
28

'
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Pagel
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I
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1
l
3

4

•

5

6

·l

l

7

8

9

10
11
12
13

/4
IS
16

17
18

19

\\'HER£.\S. more than one hundred eigbty (180) day$ ha,-c cxpir.:d s·ron\ me dalo of

.

sate and the date of i$SUDACC of lhc said Certificate of Sale as
ar.d the

llWller

TW\.'\.'tlt

ia their \1\.-b:itf, h.i\iug f,\ill!d

the aforc.~·lid n:at prufllffty in the manner and \\ilhin 11'1: 1i:1:.: J'rtwi,h.-d by

NOW, THERBFORE. this indenture whnesscth llult \he S:l!d p:lrty of the fmt .

pan, Jack B. Chestaty, District Din."Ctor of the lntenr.ll Rc\-cnue S.::vi"-e

at Boise,

Idaho. in ol'dl:r to carry into effca die said sale as dcscn"bed ~·c and in

c:onf'onnily with tlte S1awtes in W1:h cases made and pmvlded. and in COftSidcration

of ~ 511fNl\dcr of ibe Certificate o! SalG ~-e-dcsciibcd, and ·aboCOMid,.-ration

of \he sum of sio.000.00

to him ill

hi --~ ... ------~-

hand paid by liaid VICTOKIA H.

SMmt. p:uiy of the ~ pan. r«eipl of \\iuch is l\\.-n:bJ acl.111m.1'.'C.l)tcd, dl1C\

h.:rcby

pany

fl,.'1\nlC,

rcl=se., and fOfC\.-er qait-clais,n 1ffl\o \ho said VlCTORlA H. SMITH,

of the ~ond pan. and to her heitS and assigns forC\w. all ri&hl, 1hte.

and mter~t i,t· \he i.aid VER.NO~ K. &·SHARON K. SMITK, for \\bo\e m,cs s.1id real ,
p~-ny \\'as scizcd. m ad to thal teal

propeny. located

in ~\d.1· CllUtll)'• Idaho and•

descn~-d as 10110\\~:

2J

Lo\ 6 .:la."J\l tlb,, South SO feet. ~ 2 of a Rc-Subdh•hirn1 uC
Lot :!I and :q,ortion of l..ots6. 7, and/22.QR,\ DF.LL SUBDt\'JSIU~
act.:Ol'ding \0 \he Oii'icinl Plal thereof.· filed iti Book lS, · Rc.-.:t-:-'1s
of Ada roonty, rctaho.

2J

toJtlhtr \\'!lb !he tcn.unc::ts. l'~r"'dil:unems a~ appur:er..tr.:es 1h:rcun:.:, 1'~!~\rta.lng or

21

'

pctSOR

l'I'

law.

20

i

of the said real property, .their hcits, C\~uktr\, admini'-lrcllars.

any pi.-rson ha\ing an intcn.'Sl thereill, or any
to

kt fo.'lb abo~e.

u

in any

25;

l'l:maindcrs. rcnis. iJsues. and profits lhe,:eof . to ha\·e and lo h,,!d the

26

premises.

21

her bcin. ar.d a<1signs forCl~.

\\i)C

ap~rtlining,

t(,gelht..T ,\Ith

and the m-e~ and rC\·ersio1H. r~n:iianlcr and

apPuncaanccs. unro lhe said pany of 1hc

k.'Cond

said. ..

part and to

28
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lN \\'ITXESS WHEREOF, die said patty of Ille rnsr. pan. the Dwri.:l Dir..'t\Or of
lhc lmemat R.e\1fflll0 Scr\icc. as

this

afotcsaid.

bas hereunto set his hand and seal

.,;y_,1. d:ty ofJ(!,;- Jlt 1990 •

s
6

7

JACK B. CHESKATY
Distric:l Dt(CCIOr

8

9

IO
11
JZ

-

1J
14

15
16
11

!
i'

9102592

:u
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Law Office of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702
After Recording Return To: .
Law Office-of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702
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QUIT CLAIM DEED
On July 4, 2012 THE GRANTOR:
Victoria H. Smith, the First Party herein, residing in the City of Boise, Ada
County, Idaho, does herewith execute this Quitclaim Deed in both her individual
capacity, arid as the sole heir to and Executrix and Personal Representative of the Estate
of Vernon K. Smith, Sr., deceased, who died on May 2, 1966, through her son, Vernon K.
Smith, Jr., pursuant to his exclusive, Durable, and Irrevocable Power of Attorney issued ,
by said Victoria H. Smith, for an in consideration of the sum of Ten Dollars ($10.00) and
other good .and valuable consideration, and does hereby release and quitclaim to VHS
Properties, LLC., the Second Party herein, an Idaho Limited Liability Company, with its
principal place of business located at 1900 West Main Street, Boise, Idaho, all of said
First Party's rights, title, and interest in and to the following described real property, ·
situated in the County of Ada, State of Idaho;
Legal Description: The West 32' of Lot 11, Block 23, McCarty's 2 nd
Addition, Records of Ada <:;ounty, Idaho
Tax Parcel Number: R5538942700
Property Address: 1807 W Idaho St, Boise, ID 83702

Mail Tax Statements To:
Law Office of Vernon K. Smith ·
1900 West Main Street
Boise, Idaho 83702

P.1
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.

IN WITNESS WHEREOF, The said.First Party, Victoria .
·111, has et her
hand and seal to this Quitclaim Deed on
y , 012, by and through the
Attomey to her son, Vernon K. Smith

'

Victoria H. S
utrix of
Estate of V em
Smj.th, Deceased, d inh
· idual capacity, and.as sole.~-heir to the Estate of Verm.
. Smith Sr., by and through
her Son, Vernon K. Smith Jr., pursuant to his exelusive,
Durable, and Irrevocable Power of Attorney

STATE OF IDAHO )
) ss:
)
County of Ada
THIS.IS TO CERTIFY That.on this 4 th day of Jiuly, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his exclusive, Durable and Irrevocable Power of
Attorney issued to him by Victoria H; Smith.
IN WITNESS WHEREOF; I have .hereunto set my hand and a:ffixed iny official- ---·-···-- ·-·- ·
notary seal the day and year in this. certificate first above written.

N ~ Public for Idaho~ p ROYAL VON PUCKeTr
Residing at Boi-se, Idaba·r
My Commission Expires: Resides Eagle, Idaho

EXPIRES 3-1~14Notary Commission #37745

_.,. ·- · . ~-..--,J·----
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THlS INDENTURE,'Made this.,• 22nd'< ·.

/ in the year of our Lord one thousand·m111i:~l!ll~~··~~~

of

the part ies

!

I:, '

Ada-.

, County.of

88

of· the first part,

·~na·:wi:f'e;'.::'?;i}

Boise

the part y

';\)

,State.of

'}j

and
.

Vernon K. Smith
of

.t

1

BoPire ston Schultz and ·,Eli~be:!;h=i:~~li~·t-z, husband

I.

j

r: '(; .,., ·,

, CoUDty of

. Ada ·.

.

· '.

, S~te of

Idaho

~-~;: :i:

···; ";,'_ _::·

...,

of the second part.

. . ..

WITNESSETH, That the said part Y'

.·.... . .

.

!awful money of the United States of America,·

i:::.~; ;)./ :' ~~
,!-''I
. -~{:·t'. ·.: ~ \
'{)'
. ··)·-1: .r
it'

.

. _.( .

·
in.hand _l)ai!f bY.tl!~... .
piut y
of the second pa1t, the·rec8;1pt_ whereo~ i11:lrei;eb.Y:"'~,v!edged, ha ve·. _granted;:,.~ . ..
and .sold, and by these presents do
grant;-~. ·,~J;·:,l:!)nvey~and ·confirm unto. the.J.aid,,l?,.
of the second part, and to his · heirs andiaS&iP,:.f~~'V~\iilJ\~f'~tl!e.:ifpllowiiig/q~: · , '
l!itu11tedin
Boise
,County.of.
';: A41:ir··:' :.'..
.
. ;Sta~:of:Iclah~..... ,

.

ti;

'''·'f ~. ,, '

. ofthe·firstpa>;t;forandinconsideration,of·the-.iunJif~; ·

Ten and No/100 and :o.~he~ .va~~?~~)~:~i?.'sid~tion · · ,-.

.-

>t:~
··t:t,

-·

.·

· ·: -: ·.. :. ::

. ;to . ;'. -~h..~!1F.

.

.

.

r_. . . .......
· : ~ ·;. ~. ~

,

:·...... i.... .-._......

\:~·~

,t;;

·\·,::;.y ·:·:;
-:-:

~?/.

The Northwesterly 32 .feet of' Lot :.ll/'.Bl.ocl{ ~3, . ~oCarty~
Seeond Addition to Boi'se City.,., Aa~~.,cq~Piv.i:.:/iqaho., ..1be~ m.ore:' ·
particularly known and number.eif a:13 .a;~q.7::1~~-a9,o• ~tr~et 'in
Boise City.
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. belonging or in anywise-appertaining, the ~version:!ajid:,re,teriif~~;:rem~-.aiid renudndei~'.?~:
issues and profits thereof; and all estate, right,
•,aJJd;,~~;m~iu:Hi ,to:tiie.~d,,p~~; i;ii'.•weJl,·.
in law as in equity, of the said part :ies of the-~·pt~i'.t'/ ·:··,' ' :' .
..
. .

ti~e

: TO HAVE AND TO HOLD, All and singular-th;

'::<s;:.:

a.Q(i~~-~ti~ii~: and d~ed

:p~,-~ ·: ·;,; .

.with'·fhe appurtenances, unto the party
of·.th11·~Ddi~,'.and ~ his · hefr•.e.d'.~~
and the said part ie s of the first part, and ·the:i:I! hei~;:~aaf_d)p~ in ·tlie:q~t- andi ·
P,OSSeS&ion of the said party
of-the ~d-:part;,,}ijJ;L ···:~#ie;rli:i~asiri~;,gainst-'~~ilai4:-~
oUbe :llnt part, and

tne1;cileln!. and against all ,md·,e~;~P,;,/Uld·~~-wh!>mspev~,-'la . .

.

. claiming or to claim the same shall-and wlll .WARRANT:'and·ijy ~l>l'eseiitil forev~ DlilF,l!:ND.::. t:.J..

-, --- _______,_ -- ,.-~-~~~~~::it#f~~iiitil~?~~'{;:i
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Property Master
Year

~

Parcel#

Property Code Area

Property Type
Real

State Parcel #
B1237023011A

01-6

Contact Information

Physical Location

SMITH VERNON K

Name

I

Status
Active

R5538942700

-~

01/18/2012

Mailing Address 1900 W MAIN ST
BOISE ID 83702-0000

Address

1807 W IDAHO ST
BOISE ID 83 702-0000

Group.Type

SUB

Group·#

553894

Description

MCCARTYS 02ND ADD

Zoning

R-3D

Townsltip/Range/Section

3N

2E

03

Additional Contacts

Description
W 32' OF LOT 11 BLK 23

MCCARTYS' 2ND ADD

Status

State Category
Code

Active
Active

200
410

Acres

0,090

Assessed
Value
63,800
23,200

Assessment
Roll
Property Roll
Property Roll

Property
Occupancy
Non-Occupancy
Non-Occupancy

Valuation
Method
MARKET
COST

87,000

Less Homeowners Exemption
Assessment Not-Certified

87,000
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QUIT CL.AIM: DEED

- l . ...,

_ . , . , .. ,,,.,..•_,

On July 4, 2012 THE GRANTOR,
Victoria H. Smith, the First Party herein, residing in the City of Boise, Ada
County, Idaho, does herewith execute this Quitclaim Deed in both her individual·
capacity, and as the sole heir to and Executrix and Personal Representative of the Estate
of V emon K. Smith, Sr., deceased, who died on May 2, 1966, through her son, V emon K.
-Smith, Jr., pursuant to his exclusive, Durable, and Irrevocable Power of Attorney issued
by. said Victoria H. Smith, for an in consideration of the sum of Ten Dollars ($10.00) and
other ·good and valuable consideration, and does hereby release and quitclaim to VHS
Properties, LLC.,. the Second Party herein, an Idaho Limited Liability. Company, with its
principal place of business located at 1900 West Main·Street, Boise, Idaho, the following
descnbed real property; situated in the Cpunty of Ada, State of Idaho;

PARCEL ONE:

acres·,

_--.:__-_--

Real property situated in the County ofAda, State of Idaho, consisting of 132
more
or less to wit: Commencing at a point North 36°21' West distant 2.88 chains from the
center of Section 26, Township 4 North, Range l East, B.M., the real place of beginning,
running thence South 73°15' East .a distance of 1,40 chains to a point; thence North 18°48'
East a distance of 64.53 chains'to a point; thence North 60°42' West a distance of 2.75
chains to a point; thence South 68°00' West a.distance of 9.50 chains to a point; thence
Ne>rth 75° 00' W~t a distance of 12.00_ cham.s to a point; thence North 49°0()• West a
distance of 3.90 chains to a point; thence South 64°'.30''West a distance of 3.70 cha4is to a
point; thence South 12°00• West a distance of 8.50 _chains to a point; thence North 81°00·
West a distance of 3.83 chains to a Roint; thence.So¢h 0°05' West a dis~ of 14.92
chains to a point; thence North 80°3 'East a dis.tan~ of 2.00 chains to a point; thence
South 48°15' East a distance of 2.00 chains to a poin,t; ithen-ce So-qth 80°30' East ~ distance
:of 3.15 chains to a point; thence South 61°00' East a distanc~ of 1.00 chains to a point;
thence South 23°30' East a distance of 2.10 chains to .a point; thence South 1000' West a
distance of 3.60 chains to a point; thence South 26°00' West a distance of 1.80 chains to a
point; thence South 27°00' East a distance of 3.70 chains to point; then~ Soutb.:·1°45'. · ··---=:::·-:- :.

a

P.1
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•

•

East a distance of 1.50 chains. to a point; thence South 38°30' East a distance of 1.20
chains to a point; thence South 40°45' West a distance of 2.80 chains to a point; thence
South 3°45' West a distance of 4.30 chains to a point; thence South 34°15' East a distance
of 2.00 chains to a point; thence South 67°00' East a distance of 1.40 chains to a point; . · - - thence South 49°15' East a distance of 2.50 chains to a point; thence South 22°30' East a
distance of 2.95 chains to a point; thence South 52°00' East a distance of 2.50 chams to a ··------- ··
point; thence South 64°00' East a distance of 2.60 chains to a point; thence North 84°451
East a distance of 1.32 chains to a point; thence South 00°03' West a distance of 14.89
chains to the place of beginning; together with all water, ditch and lateral rights,
appurtenant hereto or used in connection therewith, including 132 shares in the Thurman
Mill Ditch Co, LTD., and as said acreage is further identified in that Bargain and Sale
Deed, dated December 20, 1954, and recorded in the Records of the Ada County
Recorder's Office, located in Book 440 at Page 104, copies of which are attached hereto,
and incorporated herein; and

·

PARCEL TWO:
Real ptoperty·situated in the County of Ada, State of Idaho, consisting of 44 acres, more
m~to~
·
.
Commencing at a point 2 chains" 88 links North 36°21' West from the Wash Boulder s·et
in the center· of Section Twenty-six in Township Four North of Range One EaSt-e,f the· · · - - - · ···
Boise Meridian; thence North variation 18°48 East is· chains and 70 links. to a $lougli;_...______ ·-thence North and Westerly following the left and South Bank of the said $lough to the
East boundary of Lot Nine in Section Twenty-three ,in Township and Range aforesaid;
thence South following East bouhdary of said Lot Nine, 7 chains and 75 links to South1

east comer of said Lot Nine; ~ce South following the Eastboundary of the West Half
of the Northwest Quarter of said Section Twenty-six, 25 chains and 40 links to top ,of
Bluff;· thence South and Easterly following the edge of the Bluff to a point2 chains and
88 links North 35°21' West from the Wash Boulder set in the center of said Section
Twenty-six, said point being· the place of beginning. Together with all Certificates of
Shares, including Certificate No. 114 for 44 shares of the capital stock in the Thurman
Mill Ditch Company, Ltd, and as said acreage is further identified in that Warranty Deed
date4 March 18,: 1958, and recorded in the Records of the Ada County Recorder's Office
as Instrument No. 805407, copies of which are attached hereto and incorporated herein;
· and said parcels of real properties. further identified in the Tax Parcel Identification
.
Numbers for further reference as set forth as:

-··:·········---

•

Legal Description: Parcel #0995 in Flood District S2 of Sec 23 & N2 of Sec 26 -·
4'N1E #09.90-B
Parcel Number: S0526120995
Property Address: 5933 NBranstetter St, Garden City, ID 83714

~·..

.

··-------- ..

Tax

•

Legal Description: Parcel ¥t4432 of SE4 SE4 NW4 Section 26 4N lE #24443'0~S
Tax Parcel Number: S0526244432
·
· Property Address: 5933 N Branstetter St, Garden City, ID 83714

P.2
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•

Legal Description: Parcel #4434 of NE4 SE4 NW4 Section 26 4N lE #244430-B
Tax Parcel Number: S052~44434
Property Address: 5933 N Branstetter St, Garden City, ID 83714

•

Legal Description: Parcel #2580 in Flood District Secs 23 & 26 4N lE
Tax Parcel Number: S0526212580
Property Address: W Chinden Blvd., Garden City, ID 83714

•

Legal Description: Parcel #3600@ NW Comer SE4 NW4 Section 264N
lE #244660-B
Tax Parcel Number: S0526243600
Property Address: W Chlnden Blvd., Garden City, ID 83714

•

Legal Description: Parcel #3700 Por N2 SE4 NW4 Section 26 4N lE #244660-B
Tax Parcel Number: S0526243700
Property Address: W Chinden Blvd., Garden City, ID 83714

•

Legal Description:.Parcel #4265 NR CTR SE4NW4 Section 26
4N lE #244255-B
Tax Parcel Number: S0526244265
Property Address: 9907 W Chind~n Blvd., Garden City, ID 83714

. . , . ''·=-==-==-LS:.' -

The said First Party does hereby release and relinquish all of said Party's rights,
title, and interest in and to the above described . property to the said Second Earty, and to
the Second Party~ s heirs and assigns forever, so that neither said First Party nor said First
Party's heirs, legal rq,resep.tatives or assigns shall have, claim or demand any right or
title to the property or any part thereof.

.......==--

Mail Tax Statements To:
Law Office of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702
IN WITNESS WHEREOF., The $aid,..E-·--..
y 4,, 1,,1.J-J:'2!ri~~-I,QI
Attorney to her son, Vernon K. Smith,
·
hand and seal to this Quitclaim Deed on·

P.3
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STATE OF IDAHO )
) ss:
County of Ada
)
THIS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary
Public in and for said State, personally appeared Vemon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his exclusive, Durable and Irrevocable Power of'
Attorney issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official
notary seal the day and year in this certificate first above written.

?

No . . Public ~or Idaho (.? '-/
ROYAL VON Pt.lCKETT
Res
g at Ems~ !due ·
·
·-----..·-·
,
Resides Eagle, Idaho .. . . - - - My Commission Expires:

EXPIRES 3-13-14

.

·Nqtary Commisrlionl37745

P.4
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.ReaJ. property sit'Ullted iD the Couty or Ada, State of Idaho, to wi
ComencirlS at a point Horth 86'>21 1 West distant 2, 88 cbaills . fr'Oll
. the center of Section 26, Tcnmsld.p 4 North, lann-1 East,. B..X., the
· real 111aoe .of beli,milag, J"IPlning theaoe So11th 11°111 1 Bas't a dis
.of 1.40 ollains to a point1 thence ll'ortb 18°.48 1 East a .distance of

'64.iS chains to· a po1.ilti tlle11ce llor1h.-.60.04Z' ·Vest.a dfstuoe of·
·2,?1'5·' cbaiDa to a point; thence So11?n 6Bo0o 1 ·.West a distance ot' 9, 50
cliaJ:Aa •to a po:lz&tJ tunce .Borth '76 00 1 'lfast a distance .of 12.00
_, chains 'to a point; ·thence llol"'tll 4gOQOI · .Weat a. distal!.Ge of 'S,90
0

cbainll to a point; the=- Soatb 14~80• West a distance of ·a. 10 ·

•cJlaifts to· a poill't; thence -South 12°00•· Wes't ··a llistaufoe df &,SO
cllai1ls to apo:lDt; tbence 11,rth 11°00 1 West a distance of a,fl"

· · chains to .a:poJ.nt.; thellce South -0.oos• ·West 'a 'di-stance of 14.92
o!lail1& to a poilntJ · thence llorih· soiaot ·Bast a distance of 2·.00
·ohaiu to a pointJ thence South 4801&1 Eaai a dhtance- of '2,iOO
~bains to a point; thence South aooao• Bast &·distance of s.15
chains to a point; thence South a1°oor Bast a distance of 1.00
*1ns to a point; thence Sodh 23°30 1 East a distance of 2.10
. ollains to a point; thence South 1°001 West a distance of s.oo
cbains to a points thence Soutb 2&0 00 1 Weat a distance of 1,80
· ebains ~ a poiJlt; thence South 2'1°00 1 Bast a distance of 8,70
.• obains to Ill point; thence South 1°,'6• East a distance of 1,50
· chains to a point; tbence Soutb 3&0301 Fast a distance of 1.20
ehains to a point; tbence South '40°451 West a distance of 2.10
' ollains to a point; tbenoe South s0 4ll 1 Weat a distance of 4.so
, chains to a point; tbenee South 340151 Ba.st a distance of 2.00
·. plµlina to a Point; thence So11t11 6'1°00.' ·Bast. &·di.stance of 1.,0
, chains to a point; tbence South 49°15 1 East a distance of 2.so
, olla:I.Ds. to a Polat; thence South 22°10 1 .Bast a diatance or 2,95
~iJls to a, pciJl·t; tbnce Soatb &2°00:1 Bast a distance of 2.so
·· cbains to a.point; thence. South .N•oot East ·a distance of 2,60
Ila.ins. to a. point; thenoe llortb.84.0U·• .Bast.a distance or ·1.a2
oJ:iaiae· to a point;. tbence ·South OOoOa•,West a diatanee of 14,89
haiJls .to. tile. place or begi.aA:lng;.
.
·
_

I

oge.tber witb -all •ter, .. 111-toh,and J.atera.11.'ipts· aPPQl'tenant
reto ..or.. ~ - in oomaeotion .thenwitb1 . irlcluding -1&2 sh&Ns, in tb

'tlfklli'amrXUl·,DiHJl Co.

·

··

·

·
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THIS INDENTURE, Made this • 18th .

March

dayof

in the year of our Lord 011e thousand nine hmulred and

11,· ... 0983
.~een

fifty-eight

GAYLE JOHNSON and WCY JOHNSON' husband and wife

of

Boise

the .part

ies

of the

Ada

, County of

Boise

the part

ies

Idaho

first part, and ·

VERNON K. SMITH and VICTORIA H. SMITH,
of

, State of

Ada

, County of

husband and wife

, State of

. Idaho

of the second part.

W1TNESSETH, That the said· part

ies of the fim part, for and in CODBideration of the sum of

TEN - - - - - - - - .. - - - - - - • - - - • - - - - - - - - -DOILABB,
lawful. m~ey of the United States of .Amenca,

and other valuable consideration
·
to
them
In hand -paid by the said
· · part ies _9£ the second part, the receipt whereof is hereby acknowledged, ha ve .granted, barP,med .
and sold. and by these presents do
grant, bargain, sell, convey and con11rm unto the said· pil.l't ies
of the second part, and to their heiis and assigns forever, all of the following described real estate,
. · .situated ixi
the
, C'A>unty of
Ada
, State of Idaho, :t.o-wit:
.

I

.

- · ,

·

Commencing at a point 2 chains 88 links North
36°21' West from the wash Boulder set in the
center of Section·Twenty-sixin Township Four
North of Range One Ea.st of the Boise Meridian;
thence North vatiation 18°48' East 18 chains and
7-0 links to a Slough; thence Nortn and Westerly
following the left- and south ·Bank of the said
Slough to the Ea.s~ boundary of Lot Nine,.in
Section Twenty-three in Township and Range
.
aforesaid; thence South following East boundary
of said Lot Nine, 7 c.hains and 75 links to Southeast corner of said LOt Nine; thence South following the East boundary of the West Half of the
Northwest Quarter of said Section Twenty-six,
25 chains and 40 links to top of Bluff;. thence
South and Easterly following the:edge of the Bluff
to a point 2 chains and 88 links North 35°21'
West from.the wa.,h Boulder. set·in the. center of
said Se~tion Twenty-six, said 1point being the
place of· beginning.
:ro.gether with CertUicata No.· .114 fer .44 $hat-es
of the c~pital stock of
Tij~ Mill pitch
.Company, Ltd.

the·.

SubJect to current taxes and .ass.ssments.

TOGETHEB, W.ith :all and ~

-~.-~1;11

t4e·
~ appurtenances the:reunt.o
In .&D)'Wiae - ~• .the.1'9~n , a n d - ~ . MRlBindar and ,emainders, .rent.a,
issues and profits thereof; and al\ estate. tight,- title and' Wereat in
to the said property, as weU.
in law as in equity, of the safd part ies- 'of the ~part.
~ 01'

ana

TO HA.VE AND TO BOLD, .All and siDgu]at the above mentioned and described premises, together
with the apparten.ances. unto the part ies. of t h e ~ ~ and.to theilleits and assigns :forever

and the ~ J>IU't ies of the finit paxt, a.ud: thei.r~ the said x,remisea in the quiet and peaceable
possession of the S8ld ]18.l't ies of the second part. theirheirs and ~ against the safd part ies
of the fil'llt parl. and 1:be_ir 11$, ~ a ~ all and ffl17 person :an~ persons whomsoever, lawfully
claiming orto claim the $ame shall aucl will WARRANT-and by these presents forever DEFEND.
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IN WITNESS WHEBEOF, The' said parties of the first part ha ve hereunto aettheirhand s
the day and year fimt above written.

and seal s

SIGNED, SBALBD AND DELIVB&BD IN TBE PRESENCE OF

..L.~~~!..~~~t"'**--[Seall
[Seal]
- - - - - - - · - - - · - - - J::Z~~~~~~:,d.aCll,t:..,L..[Seall

----------[Seal]

STATE OF IDAHO
ADA

County of
On this

/

? c:a,..

dayof

March

.in the feat' 19 58 , before me

the undersigned
~ and for said S~te, ~~-~

, a Notary Public

GAYLE JOHNSON and LUCY JOHNSON,

husband and wife
known to me to be the person . s whose name s are
acknowledged to me that they executed the same.

subscribed to the witbm instrument, and
·
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-Real property situated in the Couhty of Ada, State of Idaho, to wi

Co•eneing at a point North 86°21 1 West 4istant 2,88 chains.from
tlu;;oellter of Su:tion 26, 'lonsb.ip 4. North, ~& l East, B,X., the
reAl place of bagill!lirig, running thence Soi:&tii 18 15 1 1las,; a dist
of 1.10 cbains to a point; thence ll'ortb 18°_4_8 1 .East a-distance of
. ·a~.i-a chains to a point; th~noe llorth 60°42• Yest .-a distance of
· 2.:'l& chains to a point; thence Soa4h 68o0o·• West a distance of 9.so
chains ··to a poillt; thence,lforth 'r5 00 1 West a distance of 12.00
-chains to a point; thence. Horth 4gc>oor West a-distance -of a.90
cll!lins- to a point; thence South 04o30, West a distance of a.,'10
cli.aina to- a poillt; thence South 12°00 1 West a distance of 8,;50
cbains to a pout; thence liortb 11°00 1 West a dis'.tanc11 of s.J&'I
· chains to a poilltr. thence South Oo05 1 Weiit a d:istllnce of 1"- 92
.chains to a point; .thence lor:th 80°80 1 · Bast a distance or 2.00
chains to a point; thence South 49011; 1 Baa.t -a d.t,stance or 2.00
Chains to a point; thence 5011th ·ao0 30 1 Bast a"°distance or s.1s
chains to a point; thence South 61°001 East a distance of 1.00
_ chains to a poi.Jlt; thence Soath 28°30 1 East a distance of 2.10
chains to a point; thence South 10001 West a distance of s.Go
chains to a point; thence South 2s0 001 West a distance of 1.so
. c11ains ~o a point; thence South 21°001 East a distance of S.70
obains to a point; thence South 1o45r Bast a distance of 1.50.
chains to a points tbence Solltb 39o30, East a distance of 1.20
chains to a point; thence South 40°45' West a distance of 2 0 80
• chains to a point; thence So11tb 804! 1 West a distance of 4.30
· chains to a point; thence South 340151 East a distance of 2 0 00
~hains to a point; thence Sou.tb 67°00 1 Eas1 a distance of 1 0 40
chains to a point; thence South 49°15 1 East a distance of 2.so
·
to a point; thenee South 22°ao 1 Bast a dietance or 2 0 _95
chains to a. point; thence 5011th &2°00• Ba$t a CU.1:1tance of 2.so.
· chains to a.point; tbence.·SGutb-·64000'- Eas.t a distance. ot 2,80
illS tc a point; thence. lvrth t14°46 1 Bast a· 41.stance or 1.,a2
chains 1o: a .point; :tbeaGe, So11t1t 00003 1 'West· a-- 4istaDGe- or. 14.89
· ~ to- the.,pla,ce of be-ginning1

I

ogether with all water,- cij.toh· and latei,O. ri_,ts appurtenant
· ereto, or u&ed a conneotl.on. then'td.th,, -i:nclv.ting l82 shares· in th
~ · Kill.· Ditcb Co.

I
I

f
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llflll
min,,-. -1
p,o/U• thelml; _,. llho 1111 ,,. ..,.,_, ri#d, di-. hdeNol, ,.,.,..,,,, ,.....,., clMm
denumd wllanoe\w,
• we11· 1a ,_ •. bi equity, o1
ies
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u. aid,,.,,

TO HAYB AND TO HOLD, all ad qu1M thll Mid ,,._, toltll"- with tiv,
iaa o/ the - . ,.,, 111111 to t,ei.S' ,_,,. Md - , , . lanlnr

l
I

w ,._,,.,,

appurt-,,

unto

ti» Yid put
ud

IN Wn'NBSS WHBRB0/1, the uJd putieS el U. Int ,-t, lvNG
Cho d a y _ , ~ .... ..,_ wril .....

-a

,,,._,_ ... ,,...,. In,,.,._

,,

......,.,-,thoir

Nllld S

al

STAT• OP IDAHO,

Onlhh

lcnown to me to be the per,or1 S who>e narmS
10 mo.thar tJ,.,y euculed tho .....,.,

are

subscribed lo.thunthln inoll,,-,,, and t>CknoWlodf.«]
·
.
_, . ,
.. ,
IN WITNESS WH~RBOP,.1 hr,ve be,e11nta .•t my hond end iJiluti .my "'1,c,~1 11e..,
tba.JI!!!_• ~.nthiacon~e &wt above wtUlen

~-~~---·~
/

- •

Notl//11 ?ublJo lor the· Stale ol 1,labo,

Raid,~ at

Baise

, ldabo

No revenue stamps needed as this deed given as, seeurf,ty for loan from

DeChambeau to Smith.
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83=:W ePNJ:ITY DEED

18th ·

11,· .. 0983

day of

In the year of our Lord one thousand nine hundred and

, ~een

fifty-eight

GAYLE JOHNSON and LUCY JOHNSON, husband and wife
Boise

of

the part ie s

, County bf

Ada

, state of

Idaho

of the first part, and ·

VERNON K. SMITH and VICTORIA H. SMITH, husband and wife
Boise

of

the part .ies

.

, Comity of

Ada

, State of

Idaho

of the second part.

Wl'l'NESSETH, That the said part

ies of the first_part, for and in consideration of the sum of

TEN--------------

- - - - - - - - - - - - DOLLARS,

and other valuable consideration
to
them
in hand paid by the said
. part ies .9f the second part, the receipt whereof is hereby acknowledged, ha. ve. granted, ba:rP,ined
and $Old, and by these presents do grant, bargain, ·sell, convey and confirm unto th& said part' ies
.. of the second part, and to their heirs and assigns forever, all of the following described real estate,
situated iJi
the
, County of
Ada
, State of Idaho, to-wit;
.

lawflil ino.~ey of the United States of America,

,

Commencing at a point 2 chains 88 links North
36°21 1 West from the Wash Boulder set in the
center of Section 'Twenty-six in Township Four
North of Range One East of the Boise Meridian;
thence North variation 18°48' East 18 chains and
70 links to a Slough; thence.North and Westerly
following the left and South Bank of the said
Slough to the East boundary of Lot Nine·in
Section Twenty-three in Township and Range
.
aforesaid; thence South following East boundary
of sa.id Lot Nine, 7 chains and 75 links to Southeast corner of said Lot Nine; thence South following the East boundary of the West Half of the
Northwest QUarter of said Section Twenty-six,
25 chains and 40 links to top of Bluff; thence
South and Easterly following the edge of the Bluff
to a point 2 chains and 88 links North 35°21'
West from the wa.sh Boulder set in the center. of
said _Section Twenty-six, said point being the
place of beginning.

Together with Certificate No. 114 for 44 shares
of the capital sto~k of the. Thurman Mill Ditch
Company, Ltd.

Subject to current taxes and assessments.

TOGETHER, ·With all and singular the tenements,-~: tam~ts .. and appurtenances thereunto
belonging or fo anrwise_· appertaining, the reversion and revei ·ons, remainder and remainders, rents,
issues and profits thereof; and all estate, right,. title and inteJ: -in and. to the said property, as well
in law as in equity,
of the said part ies · of the first part. :,,
.
TO RAVE AND TO HOLD. AU .and singular the above· men~oned and described premises, together
with the appurtenances, unto the part ies of the second -paljt, and to thei'tieirs and assigns :forever
and the said part ies of the first part, and .their heirs, thei~d p ~ -in the quiet and peaceable
possession of the said uart. ies of the second part, theirheir; and assips. agaizlst the said parties
of the first part, and their heirs,and agabJ,st all and every p$"son an4 persons whomsoever, lawfully
claiming or to claim the same shall and will WARRANT- and bt these presents forever DEFEND.

000189
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IN WITNESS WHEREOF, The' said parties of the first part ha ve hereunto settheir hand s
and seal s
the day· and year firsi: above written.
SIGNED, SEALED AND DELIVERED IN THE PRESENCE OF

.A~~~~~~,6i!,i~lSealJ
[Seal]
~~~~iC;=~~~,clk(~[SealJ
_ __.....__,_ _ _ _ _ _ i[Seal]

STATE OF IDAHO

ADA

County of

/ t'/ c,t:t...

On this

.in the fear 19 58 , before me

March

dayof

the undersigned
~and forsaid ~~te.~na:!IY.S.-P~~

, a Notary Public

GAYLE JOHN.SON ~d. LUCY JOHNSON,

husband and· wife •

known to me to be the person s whose name s are
acknowledged to me that they executed the same.

su~erjbed to

.the within mstrument. and

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal,.the day and
year in this certificate first above written.
.. ,.··;A / ~ }
,~

.

.. · .
.I.
.,
: --- :

· -;· •
:· ,.
. ,· ;.. C 1 ,1 ,/) )-. .,,. 0.

":,.o

.k.t±.'4
No

&¼<C<~M=
Public for the State of Idaho.

Residing at

Boise

, Idaho

:(I.

· \:.,··..'-'ct. 1C/o
..···,~ ...·/
i<............ t"\'i,\:
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Law Office of Vernon K. Smith
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Boise, Idaho 83702
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After Recording Return To:
Law Office of Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702

SPACE ABOVE THIS LINE FOR RECORDER'S USE
'.,,

i

:·

QUIT CLAIM DEED
On Julr 4, 2012 THE GRANTOR,

--- .•.

~

~

c, r,

________-,.-..,..,.,,.._,

Victoria H. Smith, the First Party herein, residing in the City of Boise, Ada
County, Idaho, does herewith execute this Quitclaim Deed in both her individual
capacity, and as the sole heir to and Executrix and Personal Representative of the Estate _
of Vernon K. Smith, Sr., deceased, who died on May 2, 1966, through her son, Vern.on K.
Smith, Jr., pursuant to his exclusiv~. Durable, and Irrevocable Power of Attorney issued ·
by said Victoria FI. Smith, for an in consideration of the sum of Ten Dollars ($10.00) and
other good and valuable consideration, and does hereby release and quitclaim to VHS
Properties, LLC., the Second Party herein, an Idaho Limited Liability Company, with its
principal place. of business located at 1900 West Main Street, Boise, Idaho, all of said
First Party's rights, title, and interest .in and to the following described real property,
situated in the County of Ada, State of Idaho;
•

Legal Description: The East half (El/2) of the Northeast Quarter
(NEl/4) of Section Seven (7), in Township Two (2) North of
Range Two (2) East-of B.M. in Ada County, Idaho, consisting of
80 acres.

.... ------··,.,....=--'··'

Tax Patcel Number: S1507110000
Property Address: South Cole Road, Boise, Idaho, 83709
•

Legal Description: The West half (Wl/2) of the Northwest Quarter
(NWl/4) of Section Eight (8), in Township Two (2) North of
RangeTwo (2) East of B.M. in Ada County, Idaho, consisting of ·
80 acres.

Tax Parcel Number: S1508220000
Property Address: South Pleasant Valley Road, Boise, Idaho, 83705

P. l

....-

....~-111--··-··.
EXHIBIT

l ,, k ,/
""'
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•

•
•

Legal Description: The South West quarter (SW ¼) of the South
East quarter (SE ¼) of Section Thirty Two (32) in Township Three
(3) North of Range Two (2) East of B.M. in Ada County, Idaho,
consisting of 40 acres.

Tax Parcel Number: Sl032438400
Property Address: South Pleasant Valley Road, Boise, Idaho, 83705
•

Legal Description: The East Half (El/2) of the Northwest quarter··"··
(NWl/4) of Section Five (5) North of Range Two (2) East of B.M.
in Ada County, Idaho, consisting of 80 acres.

Tax Parcel Number: S150S210000
Property Address: South'Pleasant Valley Road, Boise, Idaho, 83705

•

Legal Description: The .. West. Half of the. Northwest quarter
(NWl/4) of Section Five (5) North of Range Two (2) East of :8.M.
in Ada County, Idaho, consisting of 80 acres.

Tax Parcel Number: S 1505220000
Property Address: South Pleasant Valley Road, Boise, Idaho, 83705.

•

Legal Description: The South West quarter (SW ¼) of Section
Five (5) North of Range Two North of Range Two (2) East of
B.M. in Ada County, Idaho, containing 160 acres.

--·

-·

•• •-•••~--oa•.-~ ~--• •

Tax Parcel Number: S15o5310000
Property Address: South Pleasant Valley Road, Boise, Idaho, 83705

Mail Tax Statem~nts To:
Law Office of Vemon K. Smith
1900 West Main Street
Boise, Idaho 83702

IN WITNESS WHEREOF, The
hand and seal to this Quitclaim Deed o
Attorney to her son, Vernon K. Smith,

P.2
000192

•

•

Victoria H. Smith, Executrix of the Estate of Vemon K. · · ····----- ·· · · ·
Smith. Deceased, and in her individual capacity. and as sole
heir to the Estate of V emon K. Smith Sr.• by and through
her Son. Vernon K. Smith Jr., pursuant 'to his exclusive,
Durable, and Irrevocable Power of Attorney
STATE OF IDAHO )
) ss:
County of Ada
)
THIS IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith, Jr., and before me and
in my presence said party did acknowledge to me that he executed the ~hove and
foregoing Quitclaim Deed pursuant to his exclusive, Durable and hrevocable Power..of ..
Attorney issued to him by Victoria H. Smith.
·
.__ . . . ···----- ___. . .
IN WITNESS WHEREOF, I have.hereunto set my hand and affixed my official
notarial seal the day and year in this certificate first above written.

&l>£s~
Residing at Dai-&@, ~

Resides Eagle. Idaho

MyCo-fMs1i-C.,3-14

"°'8ry.Conrifssion,#37745,

P. 3
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

CMFltaTOfl'H,flf i,, Wil~~, 6ltrk
by JftJJl/g MAfifrlN
Ol!PU'f'I'

IN THE DISTRICT COURT OF THE FOURIB JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals.

)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
APPLICATION FOR FORMAL
PROBATE OF WILL OF
DECEDENT, VICTORIA H.
SMITH, AND FORMAL
APPOINTMENT OF PERSONAL
REPRESENTATIVE

COMES NOW, Vernon K. Smith, Jr., Applicant for formal probate of the last
Will and Testament of Victoria H. Smith, and represents to the Court as follows:
1.)

That Applicant's interest in this matter is as the son, identified as the sole heir of
Decedent, Victoria H. Smith, in her Holographic Will of February 14, 1990.

2.)

That Decedent died on September 11, 2013, at 12:15 p.m., at the age of 99 years.

A certified copy of the Certificate of Death is attached hereto.
3.)

That Applicant was appointed by the Holographic Will of Victoria H. Smith to be

her Personal Representative, a Will she personally executed in Applicant's presence in
1990, while in the Victorian Residence located at 5933 Branstetter Street, Boise, State of
Idaho, and Applicant's appointment has never been terminated, and in fact has been

APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA H.
AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE.

11 f5J~(C #h1ijj P

~ Ll!Jb' t/,:1/l,
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reiterated by the execution of his Powers of Attorney granted to him in 1999 and again in
2008 by Victoria H. Smith.
That the appointment of Applicant as Personal Representative is now formally
being sought by Applicant, who is declared to be the Personal Representative in the
Holographic Will, and Applicant is qualified to act as such as defined by the Idaho

Uniform Probate Code, and has priority over either of Decedent's other two children,
Joseph H. Smith or Victoria Ann Smith (Converse), because of his specific appointment
by Decedent in her Holographic Will, and no other person has a higher or equal priority
for such appointment; that Applicant has acted to serve the best interests of Decedent
since 1971, and for the past 24 years, under the testamentary disposition of Decedent's
Will as well as his two granted Durable Powers of Attorney in conjunction and
furtherance therewith, has carried forth his commitment and dedication to the
preservation of all assets owned by Decedent, and his nomination in Decedent's Will has
never been modified or altered, and pursuant to Decedent's wishes and intentions of
inheritance, Applicant has preserved the assets through the conveyance thereof to VHS
Properties, LLC, as contemplated to have been accomplished before Decedent's demise.
4.)

That Applicant acknowledges Joseph H. Smith filed a Petition for Formal

Adjudication of Intestacy, and disingenuously sought his Formal Appointment as
Personal Representative, representing and declaring to the Court that Decedent died
without a Will, yet then, at the same time, disingenuously claiming that if there is one, it
was obtained by undue influence. Joseph H. Smith was told by his Mother before and in
1990 of her intent to write her Will, declaring her son, Vernon K. Smith, Jr. to be her sole
heir and beneficiary of her assets, and to be appointed as her personal representative.

APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA H. SMITH,
AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE.
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Additionally, Joseph H. Smith was personally told by Vernon K. Smith of his ongoing
state of disinheritance again as recently as 2006, which he openly acknowledged the
situation to be that way, and upon our Mother's death, following the funeral, was then
handed a copy of the Will and Power(s) of Attorney on September 20, 2011, 9 days after
Victoria H. Smith died.
6.)

That Decedent has no surviving spouse, having never remarried after her

Husband's death on May 2, 1966.
That the original of Decedent's Holographic Will was executed on February 14,
1990, along with the subsequent execution of two Durable Powers of Attorney given
thereafter, consistent with the sole heirship intended under the Will, to authorize disposal of
all assets in Applicant's discretion, as he was the sole heir and beneficiary of Decedent's
property interests.
7.)

That the time for formal probate or appointment under Title 15, Chapter 3 of the

Uniform Probate Code has not expired.
8.)

That Applicant knows Decedent's Holographic Will was validly executed, the

execution of which was witnessed by Applicant on February 14, 1990, and was the only
Will ever executed by Decedent, and her Will has never been revoked, and in fact reaffirmed by language included in the last Durable and Irrevocable Power of Attorney,
granted April 11, 2008, at Decedent's request to complete the ownership transition in
Applicant's discretion, as Decedent's physical health had become compromised by her fall,
with weakness developing in her ability to walk. A ~ of Decedent's Holographic Will is
attached hereto, and the original document will be presented to the Court on December 18,
2014, to assure it is not lost in the transition of any filing.

APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA H. SMITH,
AND FORMAL APPOIN1MENT OF PERSONAL REPRESENTATIVE.
000196
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•
9.)

That Applicant is entitled under the Probate Code to be appointed as Personal

Representative of Decedent's Will, as Applicant, Vernon K. Smith, Jr. is the specifically
named person to be the Personal Representative (Executor) under Decedent's Will,
authorized to serve without bond, as he was therein and always thereafter intended to be her
sole heir and beneficiary of her assets and Estate.
10.)

That the children of Decedent are as follows:
Joseph H. Smith
6211 Branstetter St.
Boise, Idaho 83714

Son, bor

Vernon K. Smith, Jr.
5933 Branstetter St.
Boise, Idaho 83714
Mailing Address
1900 W. Main Street
Boise, Idaho 83 702

Son, born

Victoria Anne Converse
10548 NW Skyline
Portland, Oregon 97231

Daughter, born

WHEREFORE, Applicant prays

ecedent's Will be admitted to Formal Probate,

Testamentary to be issued to Applicant by the Court.

THIS IS TO CERTIFY that on this 24th day of October, 2014, before me, a no
public in and for said county and state, personally appeared VERNON K. SMITH, JR., who
is subscribed to the within instrument, and acknowledged to me that he executed the same.

APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA H. SMITH,
AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE.
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•
CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on the 24th day of October, 2014, I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following addresses as follows:
Clerk of the Court
Fourth Judicial District
Ada County
200 W. Front Street
Boise, Idaho 83702

(
(
(

)
)
X

)

U.S. Mail
Fax
Hand Delivered

Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680
(Attorney for Joseph H. Smith)
Vicky Anne Converse
10548 NW Skyline Blvd.
Portland, Oregon 97231

)

U.S.Mail
Fax
Hand Delivered

APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA H. SMITH,
AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE.
000198
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730N, MAIN ST.
P.O. BOX31
MERJDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605

NOV 1 9 2014
CHRISTOPHER D. RICH, Clerk
By ROSE WRIGHT
DEPUTY

Attorneys for Respondent Joseph H, Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATES OF )
)

Vernon K. Smith I and Victoria H, Smith,

)
)
)
)
)

Deceased.

)

CASENO. CV-IE-2014-15352

OBJECTION TO APPLICATION FOR
FORMAL PROBATE OF WILL OF
DECEDENT, VICTORIA H. SMITH,
AND FORMAL APPOINTMENT
OF PERSONAL REPRESENTATIVE

JOSEPH H. SMITH, by and through his counsel of record Stephen T, Sherer of SHERER
& WYNKOOP, LLP, (Respondent) hereby objects to the Application for Formal Probate of Will

of Decedent, Victoria H. Smith, and Fo1mal Appointment of Personal Representative. filed
October 24, 2014. Respondent's objection is based upon the undue influence, duress and/or
coercion exerted by Applicant. In suppo1t of such objection Respondent alleges as follows:

I.

Victoria H. Smith, decedent, was subject to undue influence;

2.

That Applicant had an opportunity to exe1t undue influence;

3.

That Applicant had a disposition to ex:ert undue :influence;

4,

The result was the will of decedent's entire estate to Applicant to the detriment of

her other two children, a result which indicates undue influence;

OBJECTION TO APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT; VICTORIA
000200

H. SMITH, AND FORMAL APPOilirTMENT OF PERSONAL REPRESENTATIVE- 1

5.

Applicant is a fiduciary with respect to the decedent, giving rise to the

presumption of undue influence; and
6.

That decedent was subject to duress in the handling of her business affairs, and

the execution of he1· will and powers of attorney.

WHEREFORE~ Respondent prays for relief as follows:
1,

That the Application for Fonnal Probate be denied, and that the alleged

holographic will not be admitted for probate;
2.

That Respondent's Petition for Inf01mal Adjudication of Intestacy and Formal

Appointment of Personal Representative be granted;
3.

For such other and further relief as the coui-t may deem just and equitable in the

premises.

RESPONDENT REQUESTS A JURY TRIAL PURSUANT TO
RULE 38(b) OF THE IDAHO RULES OF CIVIL PROCEDURE

DATED this

/

1

flt.

day of November, 2014.

SHERER & WYNKOOP, LLP

6hi~/r8~

Stephen T. Sherer, of the fhm,
Attoineys fat Respondent Joseph H. Smith

OBJECTION TO APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA
H. SMITH, AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATNE - 2
000201

CERTIFICATE OF SERVICE

1't!

I HEREBY CERTIFY that on this /
day ofNovembei-~ 2014, I served a tme and
co1Tect copy of the foregoing OBEJCTION TO APPLICATION FOR FORMAL PROBATE OF WILL
OF DECEDENT, VICTORIA H. SMITH, AND FORMAL APPOINTMENT OF PERSONAL
REPRESENTATIVE upon the following. by the method indicated below:

Vemon K. Smith, Jr.
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345wl 129

Vicky Anne Converse
10548 NW Skyline Blvd.
Portland. OR 97231

XX via U.S. mail, postage prepaid

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208"524-4131

OBJECTION TO APPLICATION FOR FORMAL PROBATE OF WILL OF DECEDENT, VICTORIA
H. SMITH, AND FORMAL APPOINTMENT OF PERSONAL REPRESENTATIVE- 3
000202
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NO
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RECEIVED
VERNON K. SMITH
DEC 31 2C:-\
ATTORNEY AT LAW
1900 W. Main St.
AOA COUNTY CLERK
Boise, Idaho 83 702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

JAN O8 2015
CHRISTOPHER D. RICH, Clerk
By ROSE WRIGHT
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
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Case No. CV-IE-2014-15352
ORDER ON CORRECTED
CAPTION USED IN FURTHER
PROCEEDINGS UPON THE
PETITION IN THIS MATTER

THIS MATTER having come before the Court on December 18, 2014, and for
good cause appearing, IT IS HEREBY ORDERED, AND THIS DOES ORDER, that
henceforth, the correct reference regarding the caption in this Matter, concerning the
Petitions of the parties, shall hereafter be referred to as: In The Matter of The Estate of

Victoria H Smith, as the only issue to be addressed in the Petitions regards the Estate of
the Decedent, Victo~mith.
Dated this

1day

ofJanuary, 2015.
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Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680

(Y

)
)
)

U.S. Mail
Fax 887-4865
Hand Delivered
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U.S. Mail
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By LAURA MARTIN
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Attomeys for Petitioner
Joseph H. Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
) ~ ·:.
)" ·

CASENO. CV-IE-2014-15352
PETITION TO ESTABLISH
BREACH OF FIDUCIARY DUTY
AND CONVERSION

)·

Petitioner Joseph H. Smith, in conjunction with his previous petition for intestate

Count I~ Breach of Fiduciacy Duty
1.

Petitioner is the natural son and heir of the deceased.

2,

Respondent Vernon K. Smith (hereafter VK Smith) is also a natural son and heir

of Victoria H. Smith;
3.

Respondent VK Smith had a fiduciary relationship with decedent for at least

twenty (20) years prior to the death of the decedent, in that he assumed management of the estate
of his father Vernon K. smith, and assumed managem~nt of the property of Victoria H. Smith;

~~
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4.

.

-

Respondent VK Smith induced decedent to execute two durable powers of

attorney, both purporting to give Respondent VK Smith plenary authority over all of decedent's
property;

5,

Both such powers of attoiney were invalid;

6.

Respondent VK Smith breached his fiduciary duty to decedent by, among other

things. transferring all of decedent's property into an LLC owned by Respondent and fully
controlled by Respondent;
7.

VK Smith breached his fiduciary duty to decedent by failing to apply for her

benefit income decedent received from propei·ties she leased and owned;
8.

VK Smith breached his fiduciary duty to decedent by fa1ming property owned by

her, without payment of any so11 for use of the l~d;

Count II~ Conversion
9.

Petitioners reallege and reincorporate all previous paragraphs of this petition as if

set for in full at this point;

f o,

. .VK ·smith·exercised doininion and control ovei· decedent's prope1:ty;

11.

VK Smith had no right to exercise such dominion and control;

12.

As a consequence of such exercise, respondent deprived decedent of the

possession of her real property, and all proceeds and profits :fi:om such property;
13.

Decedent suffered damages as a result of such depl'ivation, including without

limitation, the loss of the value of the real property at the time of taking. and the loss of the value
of proceeds at the time of taking, plus interest;
14.

Petitioner is a rightful heir of decedent and has standing to assert these claims

because of his interest in decedent's estate;
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15.

Respondent VK Smith has ther¼by ·breached his fiduciai.·y duty to decedent and to

..

decedent's heirs at law, and wrongly converted prope1ty to which Petitioner would have been
•

entitled upon death of decedent.

WHEREFORE, Petitioner prays foi- relief as.. follows:
. .
1.
For reconveyance of all real prope~ back to the estate of Victoria H Smith;
2.

For a full and complete accounting of income to Victoria H. Smith and of funds

expended by Respondent from 1993 through the date of death of Victoria H. Smith, including all
income and expenditures made from her accounts or allegedly on her behalf;
3.

For restitution to the estate of Victoria H. Smith funds wrongfully taken or

utilized by VK Smith for hls own purposes;

4,

For restitution of the fair rental value of property owned by decedent but farmed

by VK Smith without rental payment;

5.

For such other and further relief as the COUlt deems just and equitable.

A JURY TRIAL OF NO LESS THAN TWELVE (12) PERSONS
IS DEMANDED WITH RESPECT TO ALL ISSUES PURSUANT TO
IDAHO RULE OF CIVIL PROCEDURE 38(b).

r~.A-

DATED this _~Q~_ day of February.1 2015.
SHERER & WYNKOOP, LLP

Stephen T herer; of the fum,
Attorneys for Petitioner Joseph Fl. Smith
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VERIFICATION
STATEOFIDAHO )
) ss.

County of Ada

)

Petitioner, JOSEPH H. SMITH, being·sworn, states that the facts set forth in the
foregoing Petition to Establish Breach of Fiduciary Duty a.re tiue, accurate, and complete to the
best of Petitioner's knowledge and belief.
· ~. ·

.
SUBS CRffi ED AND SWORN to before me this

t&.5 day of February, 2p1s.

otary Public for Idaho
Residing at Meridian, ID
My Commission Expil'es: 10-14-2015
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CERTIFICA1$ OF SERVICE
'.,/fl:

I HEREBY CERTIFY that on this ..;)~ day ofFebruary, 2015, I served a true and
co1rnct copy of the foregoing PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY
upon the following, by the method indicated below:
·
Vemon K. Smith, Jr.
1900 W. Main St.
Boise, Idaho 83 702

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-345~1129

•. XX via facsimile to 208-524"4131
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VERNON K. SMITH
ATTORNEYAT LAW
1900 W. Main St.
Boise, Idaho 83 702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

CHRISYOf'HE?l O. \i'iiCH, Cieri,
By Slt,CEV LAFFERTY
DE1°UTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352

MOTION TO DISMISS
PETITION TO ESTABLISH
BREACH OF FIDUCIARY DUTY
AND CONVERSION FILED BY
JOSEPH H. SMITH

Comes now the Respondent, Vernon K. Smith, making a special appearance in the above
referenced Petition, and does make this special appearance in this proceeding, due to the
uncertainty as to the service of process having been effectuated upon Respondent, wherein
Respondent is identified as an interested party in the Petition of Joseph H. Smith, describing
Respondent as a natural son and heir, and not as the attorney of an interested party in the
Petition he filed, as more specifically addressed within the memorandum submitted in support of
this Motion for the dismissal of said Petition; that said Respondent does request this Court enter
an Order of dismissal of the Petition filed with the Court by Joseph H. Smith on February 6,
2015, pursuant to Rule 12(b)(6) I.R.C.P., as Petitioner is seeking the establishment of a claim for

breach offiduciary duty, and a claim for conversion ofreal property, including the proceeds and
profits derived from such real property,

though, in fact, Petitioner has no standing as an

interested party to assert such claims, and consequently Petitioner has failed to state a claim
upon which any relief can be granted to him by the Court, as Petitioner lacks the fundamental
and essential element of standing to assert any claim seeking relief from the Court, as further
identified and supported by the Memorandum submitted to the Court in conjunction with this

MOTION TO DISMISS PETITION OF JOSHEPH H. SMITH
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•

•

Motion, and as further identified by the contents of those letters attached to the affidavit of
Vernon K. Smith, filed in support hereof.
That due to what may be a lack of service of process in this matter, Respondent
makes his special and limited appearance, in his capacity as the Respondent to this Petition, and

further appears as the interested Party regarding the Application filed
seeking his Appointment as the Personal Representative, p

Vernon K. Smith,

t to the Will of Victo ·

Smith, in the event there is the formation of an Estate for Vic ria H. Smith, Deceased, pursuant
to her holographic Will and declarations made therein by the dece
her on February 14, 1990.

Dated this 23rd day of February, 2015.

Vernon K. Smith

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 23rd day of February, 2015 I caused a true and correct
copy of the above and foregoing Motion to be delivered to the following persons at the following
addresses:
Clerk of the Court
Fourth Judicial District
200 W. Front Street
Boise, Idaho 83702

(
(
(

Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680

(
(
(

X

X

)
)
)

U.S. Mail
Fax 287-6919
Hand Delivered

)
)
)
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ATTORNEY AT LAW
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
PETITION TO ESTABLISH
BREACH OF FIDUCIARY DUTY
AND CONVERSION FILED BY
JOSEPHH. SMITH

INTRODUCTION
On February 6, 2015, Joseph H. Smith filed his Petition to "Establish Breach of
Fiduciary Duty and Conversion", through his attorney, Stephen T. Sherer, who has
previously appeared upon Petitioner's behalf in the above entitled Probate Proceeding.
This "Petition" has never been served upon Respondent, assuming Respondent's
capacity in the Petition is a "party", as opposed to being the "attorney" for a "party", as
service is required by the civil rules of procedure, as such pleadings come within the
purview of Rule 3(a) (1 ), I.R.C.P ., which provides:
A civil action is commenced by the filing of a complaint, petition, or
application with the court ..... No claim, controversy or dispute, may be
submitted to any court in the state for determination or judgment without
filing a complaint or petition or application as provided in these rules; nor
shall any judgment or decree be entered by any court without service of
process upon all parties affected by such judgment or decree in the manner
prescribed by these rules. (emphasis added by italic type)
A copy of the Petition was faxed to the office of Vernon K. Smith on February 5,
2015, before filing with the Court, but no service ofprocess was made, as required by the
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above rule as to an affected "party", nor has a summons even been issued to enable
service to be effectuated. Rule l(a) I.R.C.P., regarding the Scope of these Rules,
specifically provides:
These rules govern the procedure and apply uniformly in the district courts and
the magistrate's divisions of the district courts in the state of Idaho in all actions,
proceedings and appeals of a civil nature ..... including probate proceedings.... .
On the other hand, if this "Petition" is considered to be part of an on-going
proceeding under Idaho's adoption of the Uniform Probate Code, the magistrate court has
jurisdiction to resolve controversies that arise, as provided:
15-3-106. Civil litigation - Notice. - Subject to general rules
concerning the proper location of civil litigation and jurisdiction of
persons, the court may herein determine any other controversy concerning
a succession or to which an estate, through a personal representative, may
be a party. Persons notified are bound though less than all interested
persons may have been given notice.
15-3-107. Scope of proceedings - Proceedings independent Exception. - Unless supervised administration as described in Part 5,
chapter 3, of this code is involved, (1) each proceeding before the court or
registrar is independent of any other proceeding involving the same estate;
(2) petitions for formal orders of the court may combine various requests
for relief in a single proceeding if the orders sought may be finally granted
without delay. Except as required for proceedings which are particularly
described by other sections of this chapter, no petition is defective because
it fails to embrace c;tll matters which might then be the subject of a fmal
order; (3) proceedings for probate of wills or adjudications of no will may
be combined with proceedings for appointment of personal
representatives; and (4) a proceeding for appointment of a personal
representative is concluded by an order making or declining the
appointment.
The faxed "copy" of the Petition would be considered properly "served" under
Rule 5(b)(F), if Vernon K. Smith, is considered to be the "attorney" for the Respondent:
Rule 5(b). Service - How Made.
Whenever under these rules service is required or permitted to be
made upon a party represented by an attorney the service shall be made
upon the attorney unless service upon the party is ordered by the court.
Service upon the attorney or upon a party shall be made by:

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PETITION
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(A) handing it to the attorney or the party;
(B) leaving it:

(i) at the attorney's office with the person in charge or, if
no one is in charge, in a conspicuous place in the office; or
(ii) if the office is closed or the person to be served has no
office, at the person's dwelling or usual place of abode with
someone over the age of eighteen years who resides there;
(C) mailing it to the person's last known address in which event
service is complete upon mailing;
(D) leaving it with the court clerk if the person has no known

address;
(E) sending it by electronic means if the person consented in
writing in which event service is complete upon transmission, but
is not effective if the serving party learns that it did not reach the
person to be served;
(F) transmitting the copy by a facsimile machine process
although this rule shall not require a facsimile machine to be
maintained in the office of an attorney; or

[G] (F) delivering it by any other means that the person consented
to in writing in which event service is complete when the person
making service delivers it to the agency designated to make
delivery.
Under the Uniform Probate Code, use of the word "Petition," is simply the means
of placing a matter at issue within a proceeding, in place of the more-commonly used
word "motion." See, I.C. § 15-1-201(36):

15-1-201.
General definitions. - Subject to
additional definitions contained in the subsequent chapters
which are applicable to specific chapters or parts, and
unless the context otherwise requires, in this code:

(36) "Petition" means a written request to the court for an order
after notice.
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This appearance is in response to Joseph's Petition, made by Vernon K. Smith, as
a party Respondent, unless this Court concludes Joseph and his counsel accept the
proposition V emon K. Smith is appearing as an "attorney" for Respondent, and therefore
qualifies for recovery of attorney fees in these matters. Respondent does seek the
dismissal of Joseph's Petition, for reasons including those provided for under Rule 12
(b)(6) I.R.C.P., as a result of Petitioner's failure to state a claim for which any relief can

be granted under the Petition, as Petitioner has no standing under Idaho law to assert such
claims against Respondent. Should it become necessary to submit a further responsive
pleading, it would then be appropriate to seek a Judgment upon the Pleadings, as allowed
by Rule 12(c) I.R.C.P. as the pleadings at present, are not deemed closed. A responsive
pleading is not required if Respondent is not regarded to be the "attorney" for a Party, as
there has been no service of process under Rules (4)(a)(c)(d)(e)&(g), I.R.C.P.
Respondent would not waive the defense of insufficiency of process and failure to
effectuate service of process, as provided under Rules 12(b)(4)&(5), I.R.C.P., if that is
deemed to be a matter to be decided, should the Motion to dismiss not become dispositive
of the issue.
Joseph's Petition is furthermore subject to a motion for more definite statement
( in addition to dismissal for lack of standing), as the Petition is too vague and ambiguous
to reasonably require a responsive pleading, where the allegations are statements
characteristic of conclusions, in contrast to factual assertions. A more definite statement,
as required under Rule 12 (e) I.R.C.P., would be appropriate as well if this Motion is not
dispositive of the issue.
PETITIONER FAILS TO ALLEGE JURISDICTION AND PROPER VENUE OF
THE SUBJECT CONTROVERSY OR ANY AMOUNT IN DISPUTE.

Joseph's Petition contains two counts: one alleging breach of a fiduciary duty,
and the other alleged acts of conversion of real property, and the proceeds and profits
derived from such real property. Neither of the two Counts have contained within them

any jurisdictional allegations required by the Civil Rules for the establishment of subject
matter jurisdiction of the Court as required by Rule 8(a) (1) I.R.C.P., or even the proper

venue regarding which County is statutorily authorized to address a claim (§5-404, Idaho
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Code), or the required statement as to an amount m controversy, for magistrate

proceedings, required by Rule 82(c)(2)(A), I.R.C.P ..
Under the general rules of pleading, as identified in Rule 8(a) (1) LRC.P., a
pleading shall contain a short and plain statement of the grounds upon which the court's
jurisdiction depends, when the court be of limited jurisdiction; a short and plain

statement of the claim showing the pleader is entitled to relief(standing); and a demand
for judgment for the relief to which he deems himself entitled (must be his injury and
damage). The Uniform Probate Code, §15-1-301, addresses the subject matter
jurisdiction of the Magistrate Court, as assigned to Probate Proceedings. Not only has

Petitioner failed to allege the jurisdictional authority and capacity ofthe Magistrate court
handling the probate proceedings where Joseph filed his Petition, he is not able to

demonstrate he is an "interested person" for the Probate "Court" to render disposition
upon claims asserting "breach" of fiduciary duty or "conversion", especially when the
property is unspecified chattel, as conversion has never been defined to include real
property, or the proceeds and profits from such real property (addressed hereafter).

In particular, §15-1-301(2), Idaho Code, (the Uniform Probate Code), states Probate
Proceedings includes jurisdiction regarding: "(2) the property .. ... coming into the control
of a fiduciary who is subject to the laws of this state". That statute gives jurisdiction over
the ''property", controlled by a ''fiduciary", and afiduciary is defined in §15-1-201(18)
Idaho Code, to be a Personal Representative, guardian, conservator, or trustee. Joseph is

none of these, and more to the point, Joseph H. Smith, after being expressly disinherited
under the Will of Victoria H. Smith, is not an "interested person," as defined at LC. § 151-201(25), to have the requisite standing in this proceeding to make and raise challenges
asserted in his Petition to Establish Breach of Fiduciary Duty and Conversion of any
described property.
As defined in LC.§ 15-1-201(25) an "interested person" includes the following:
(25) "Interested person" includes heirs, devisees, children,
spouses, creditors, beneficiaries and any others having a property right in
or claim against a trust estate or the estate of a decedent, ward or protected
person which may be affected by the proceeding. It also includes persons
having priority for appointment as personal representative, and other
fiduciaries representing interested persons. The meaning as it relates to
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particular persons may vary from time to time and must be determined
according to the particular purposes of, and matter involved in, any
proceeding. In a guardianship or . conservatorship proceeding, it also
includes any governmental agency paying or planning to pay benefits to
the ward or protected person and any public or charitable agency that
regularly concerns itself with methods for preventing unnecessary or
overly intrusive court intervention in the affairs of persons for whom
protective orders may be sought and that seeks to participate in the
proceedings.
The Uniform Probate Code specifically authorizes jurisdiction to address
distribution of property under a testamentary disposition, or trust, but the statute is not

clear if the Uniform Probate Code vests jurisdiction over a controversy alleging "breach"
of a fiduciary duty, founded upon an attorney-at-law, or as an attorney-in-fact, all of
which is being alleged by a "non-interested" person. There is no subject matter
jurisdiction by any court over a claim characterized to be a conversion, when it is not
specified personal property. This Petition fails to allege specified chattel as required

under Idaho law, as real property and proceeds and profits are not qualifying chattel.
Consequently, Count II of the Petition, for reasons identified hereafter, is subject to Rule
12(b)(6) I.R.C.P. dismissal, notwithstanding Petitioner's lack of standing required under
the law to establish entitlement to relief. Subject matter jurisdiction must be pied, and
that is precisely why a statement as to the grounds ofjurisdiction must be identified in a
Pleading, so the issue of jurisdiction is properly presented to allow the court to ascertain
its jurisdiction and authority, as jurisdiction can neither be conferred by agreement or
stipulation, and cannot be waived, and may be raised for the first time on appeal. See for
example, In re City a/Shelley, 151 Idaho 289,294,255 P.3d 1175, 1180 (2011); Meyers
v. Hansen, 148 Idaho 283, 291, 221 P.3d 81, 89 (2009); McClure Engineering, Inc., v.
Channel 5KIDA, 143 Idaho 950, 953, 155 P.3d 1189, 1192 (2006); Cuevas v. Barraza,

152 Idaho 890, 894, 277 P.3d 337, 341 (2012); Wood v. Wood, 100 Idaho 387, 389, 597
P.2d 1077, 1079 (1979).
The fundamental issue that must first be addressed by the Court from this
Petition, is Joseph's lack of standing to assert either claim, as standing is critical to the
validity and survivability of any claim. Most evident from Joseph's Petition, given the

existence of a valid Will and his state of specific dis-inheritance, he is factually unable to
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demonstrate any elements of the required standing to bring a claim for a breach of
fiduciary duty or conversion of real property, and the proceeds and profits derived from
such property, as set forth in the discussion on Count II below.

In the case of Young v. City of Ketchum, 137 Idaho 102, 104-105, 44 P.3d 1157,
1159-1160, (2002) the Court noted the significance and fundamental importance of
standing:
It is a fundamental tenet of American Jurisprudence that a person wishing to
invoke a court's jurisdiction must have standing. Standing is a preliminary
question to be determined by this court before reaching the merits of the
case. The doctrine of standing is a subcategory to justiciability. As this court
has previously noted, the doctrine is imprecise and difficult to apply.
Standing focuses on the party seeking relief and not on the issues the party
wishes to have adjudicated. To satisfy the case or controversy requirement of
standing, a litigant must allege or demonstrate an injury in fact and a
substantial likelihood the relief requested will prevent or redress the claimed
injury. This requires a showing of a distinct palpable [perceptible, plain,
obvious, readily visible, noticeable, patent, distinct, manifest] injury and
fairly traceable casual connection between the claimed injury and the
challenged conduct. (emphasis by italic our) See also Martin v. Camas
County, 150 Idaho 508, 248 P.3d 1243 (2011), where standing was again
addressed by the Idaho Supreme Court and reiterated in 2011.

Our Appellate Courts emphasized this fundamental issue the following year as
well, in McLean v. Cheyovich Family Trust, 153 Idaho 425, 283 P.3d 742 (2012),
wherein the Supreme Court reiterated the fundamental need for a litigant to establish and
demonstrate standing, before a claim can proceed It stated:

"In order to satisfy the requirement of standing, the petitioner must allege or
demonstrate a distinct palpable injury in fact, that the injury is fairly traceable
to the challenged conduct, and that there is a substantial likelihood that the
judicial relief requested will prevent or redress the claimed injury".
Joseph's Petition asserts in Count I, Breach of Fiduciary Duty, (despite his
disinheritance), yet fails to: 1) allege or demonstrate a distinct and obvious injury in fact
to him, 2) an injury traceable to him from the challenged conduct of the Respondent, or 3)

a likelihood judicial relief will redress any claimed injury to him that he has suffered and
been damaged.
Reviewing each Paragraph in Joseph's Petition, in his 1st Paragraph, Count I,
Joseph alleges:
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"Petitioner is a natural son and heir of the deceased."
Joseph is a natural son of our mother, Victoria H. Smith, and Joseph meets the
definition of heir under §15-1-201 (22) in an intestate disposition, but the Will renders
this to be a testate proceeding, and Joseph in not a recipient of any bequeath, and
specifically excluded under decedent's Will, as he knew he was excluded any bequeath
under the only Will ever written by the decedent, undertaken by her on February 14,
1990, wherein she specifically mentioned Joseph as her son, and specifically excluded
him from any bequeath whatsoever; Joseph knows he was not to inherit, knows why he
was excluded, knew there was a holographic Will, knew he would never inherit following
1988-89, as he knew he was unconditionally excluded and "excommunicated" by
Mother, by virtue of his disappointing behavior as perceived by Mother, and she wanted
to emphasize that by her holographic Will, completely written in her handwriting, to
which she affixed her signature, and it has been presented to this Court to specifically

demonstrate and confirm Joseph is not and never will be an "interested person" to inherit
any interests or property from Victoria H. Smith, by any wish, desire, or testamentary
disposition of Victoria H. Smith, and it remained that way ever since she wrote her only
Will on February 14, 1990.

If he is specifically excluded from

any bequeath, despite

being a son and legitimate heir of Victoria H. Smith, he cannot demonstrate an obvious

injury to him, in the past, or as an interested person, as he has no legal or lawful
entitlement to any inheritance, and the law does not grant an entitlement by virtue of
birth. Every person has dominion and control over disposition of their property, and
every individual may give powers of attorney to whomever they want, and every person
has the right to direct who shall be bestowed a right or entitlement to any inheritance.
For the convenience of the Court, the supporting affidavit filed by Vernon K. Smith,
contains true and correct copies of letters and correspondence Joseph wrote to Mother,
and some responses from Mother, following execution of her Will, along with the

letter(s) Joseph wrote to Vernon K. Smith in 1967 (at times referred to as "VK Smith", or
"Blue") seeking his return from college to assume a management role. Joseph's letters to
Mother serve to demonstrate Joseph well knew his Mother's attitude towards him, aware
he would never inherit, and Joseph was trying instead to buy ground from her, as he knew
she would give him nothing ever again. He was excluded from all business operations,
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activities, and management, and he was aware of his exclusion from entitlement to any
inheritance of any property from Mother, and she would not even sell him anything, as
her unyielding objective was to bequeath or otherwise transfer everything to VK Smith,
and these letters, from and between Joseph, along with Joe's wife, Sharon, and our
Mother, Victoria H. Smith, are telling as to Mother's persistent attitude as established
towards Joseph over the years, crystalized beyond reconciliation after 1988-89. Her
regard towards Joseph was so entrenched Gustifiably so from her perspective) that it
became impossible to restore their mother-son relationship.

When Joseph is mentioned and excluded from receiving any inheritance in
Mother's testamentary declaration, it becomes impossible for Joseph to demonstrate he is

an interested person, and has a basis to challenge the conduct of Mother's agent, acting
through lawful appointment under his powers, consistent with his Mother's desires and
intentions. VK Smith was granted the exclusive and only durable powers of attorney
(POA's) ever granted by Victoria H. Smith, as her intended heir to inherit her interests
and assets was Vernon K. Smith, vested with authority to transfer and convey all
properties and interests as he may exclusively decide.
Joseph was never granted any power of attorney in any period of his relationship
with Mother, and Joseph has never had any identifiable interest in any property assets or

interests from which he could establish a basis of injury to him. Joseph has even sought
to allege the long standing durable and irrevocable powers of attorney, vested in VK
Smith to now be invalid, without stating any factual basis therefor, let alone establish
requisite standing as an interested party to make such a claim. Joseph has no standing to
demonstrate any interest or rights in any property ever affected by any POA's, from
which to attack the POA's or to assert a fiduciary breach, when he is not a protected or

interested party, beneficiary, party in interest or has any right of expectancy, and cannot
demonstrate he has or had any interest in any of the property transferred to VHS
Properties, LLC.
The following excerpts taken from a recent unpublished California Court of
Appeals decision, In re Estate of Richardson, [no citation available at this time] but a
copy of which is attached, is perhaps significant to the question raised in opposing
Joseph's right to challenge the matters raised in his Petition. In the California case
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Richardson had three adult daughters at the time of his death, one of whom he completely
disinherited. This disinherited daughter, Stretton, continued in her attempts to contest the
estate proceedings. The California Court, as stated in the following excerpts, found she
had no standing to do so:
In estate proceedings, whether an individual is a party depends on
whether he or she is an "interested person" with respect to the particular
proceeding. (Estate of Davis (1990) 219 Cal.App.3d 663, 668.) Probate
Code section 48, subdivision (a)(l) identifies various parties who may
qualify as an "interested person," but limits these definitions to an
individual having a property right in, or claim against, an estate that may
be affected by the probate proceeding. (Liclaer v. Lickter (2010) 189
Cal.App.4th 712, 728; see Ross & Cohen, Cal. Practice Guide: Probate
(The Rutter Group 2013) ,r 3:84.1, p. 3-32.) Under this statutory
definition, an heir is not an "interested party" if a court has
previously determined the heir is not a beneficiary under the estate
documents. (See Lickter, supra, at pp. 732-733; Estate of Powers (1979)
91 Cal.App.3d 715, 719-722.)
The probate court did not err in concluding Stretton was not a party
to the proceeding on Tobey's August 2011 petition. Although Stretton
was an "heir at law," she had been expressly disinherited under
Father's will. Thus, Stretton was not a beneficiary who had standing to
object to a status report or a preliminary distribution request. (See Prob.
Code, §§ 48, subd. (a), 11600, 11602.) The court properly denied
Stretton's section 170.6 disqualification petition on the ground that
Stretton was not an interested party in the proceedings.
The Court then went on to observed that Stretton's prior participation in estate
proceedings did not establish her continued standing to participate in all future estate
proceedings:
We also reject Stretton's contention that Tobey waived her right to
object to Stretton's participation in the proceedings because Stretton had
previously participated in probate hearings involving Father's estate. The
fact that Stretton may have been an interested party in prior proceedings
when she had a direct interest in the outcome (for example, where she
claimed that Father had not revoked his earlier trust) does not mean she
had a continuing interest. (See Prob. Code, § 48, subd. (b) ["meaning of
'interested person' as it relates to particular persons may vary from time to
time and shall be determined according to the particular purposes of, and
matter involved in, any proceeding"]; Estate of Davis, supra, 219
Cal.App.3d at p. 668 ["a party may qualify as an interested person entitled
to participate for purposes of one proceeding but not for another"]; see
also Arman v. Bank ofAmerica (1999) 74 Cal.App.4th 697, 702-703.) !!Y

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PETITION

P. 10

000221

-

•

the time of Tobey's August 2011 petition, it had been finally
determined that Stretton was not a beneficiary under any estate
document and had no standing as a creditor under any possible
theory.
Joseph cannot establish a factual basis from which to base a challenge to any

conduct in the exercise of the POA, as it was not his business at any time. When he has
no possessory or ownership interest in property, and is not an interested person or party,
there is no basis for him to seek judicial relief, from which he can then redress an ir,jury
that has never existed and never incurred by him. Joseph received the only real and
personal property contributions he will ever get from his Mother, and he would see no
more of her generosity, after 1988-89, even before the execution of her Will in 1990.
These letters confirm he could not even purchase an interest.

Her rejection was for

meaningful reasons he was fully aware, as Mother's responses to his letters make readily
apparent, and it was so intense that it was carved in stone from Mother's perspective. All
of this is very familiar to Joseph, though he does not relish the occasions when reminded
of those reasons, either from Mother, or the limited discussions with his brother, VK
Smith. Joseph has chosen to make his character a spectacle from the actions he has taken
to undermine Mother's Will, and if necessary, the history of Joseph's conduct will be
revealed, but Vernon K. Smith would rather not make it a public exposure at this stage of
the proceedings.
Victoria H. Smith was a rather straight forward mother, and as Joseph has so
chosen to ascribe a moniker to her, he would call her a "war pony", and concluded that
she had "an uncontrollable desire and need to fight", and "she is obsessed with it".
Joseph knows Mother could never be told what to do, as she was about as head strong as
they come. Mother had no desire to speak to either him or his wife, as any conversation
would degrade into more hostility and anger, and for those reasons he was told not to
come to her house, (he lives 800 feet or less from the Victorian House) and was told to
keep out of her business dealings. She made it painfully clear she would never sell him

any land, and never give him anything else, as the Will so concludes, and the letters so
demonstrate.
These letters, along with Mother's responses, demonstrate Joseph had no

protected interest by any fiduciary relationship between VK Smith and Victoria H.
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Smith, or in any manner was he to be embraced as a principal or protected party under
any agency, or did he have any reasonable expectation to inheritance whatsoever.
Reading through these letters is neither enjoyable nor entertaining; rather sad and
embarrassing to see deterioration of Joseph's relationship with his Mother, but Joseph's
actions to do as he is attempting to do by this disingenuous Petition, has made his
conduct and behavior a material issue, as Joseph wants to challenge her Will, her powers
of attorney, and transfers undertaken as Mother had contemplated would take place, and
his history, if it needs to be revealed, will truly display his nature and his attempts to
seek to acquire what he could never get from Mother when she was alive.
The composite of these exchanges between Mother and Joseph lets the Court
understand why Joseph was intentionally excluded from any bequeath as an heir of the
deceased, why he would not inherit from her, as he refused to contribute, earned nothing,
shared nothing, avoided responsibility, shunned any inconvenience to him.
In the 2nd Paragraph of his Petition, Joseph states:
"Respondent, Vernon K. Smith (hereafter Vernon K. Smith) is also a natural son
and heir of Victoria H, Smith."
Vernon K. Smith is a natural son of Victoria H. Smith, but in fact is the only heir
of Victoria H. Smith who has been declared a right to inherit, a fact known to Joseph for
over twenty-five years, pursuant to the Will as identified above, and a situation that
would never change, despite Joseph's efforts to communicate with Mother to alter the
path of destruction he had before taken that served to avoid him any inconvenience or
expense for all those years. Consequently, since Joseph was "excommunicated" from any
future interest in any of Mother's property, Joseph has no standing to assert any claim, as
he was excluded from the benefits or effects of any fiduciary duty, or powers-of-attorney,
as he has no interest in or exposure from any exercise of such duty or powers, and he
could never establish an interest under Mother's only Will, and Joseph is precluded from
any capability of demonstrating a standing from which he could advance any claim for a
perceived injury to him, as no damage has ever existed, and no judicial action could
redress a non-existent claim for a damage or injury that never took place.
In the 3rd paragraph of his Petition, Joseph alleges:
i)

Vernon K. Smith had a fiduciary relationship with decedent;
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ii)

for at least twenty years prior to decedent's death;

iii)

assumed management of his father's estate and assumed management of
the property of Victoria H. Smith.

Those allegations fail to allege how that relationship between others entitles him
to advance a claim regarding the business activities of others, unrelated to Joseph's
interests or property rights. Joseph has even failed to specifically define the nature of, or
the manner and existence of that "fiduciary relationship", (be it as Mother's attorney-atlaw, or as her attorney-in-fact, or as her managing agent, or as her only loyal and
dedicated son, who alone addressed all financial burdens and contributions needed for
preserving and managing assets for almost 50 years) or how that relationship affects him,
when he has no right of involvement, or any element of control of what activities are
undertaken. Joseph cannot demonstrate how that relationship between Respondent and
his Mother qf.fects Joseph H. Smith, or how it caused him to be an ir,jured party, or has
resulted in any event that has caused him to now suffer damages, as he was never affected
from the existence of any "fiduciary relationship" between Vernon K. Smith and their
Mother, whether acting as an attorney, agent, son, or attorney-in-fact, representing his
mother's interests, or at any time while Mother was acting as the Executrix of her
husband's estate, during which time Vernon K. Smith was saving and preserving her
assets, not any of Joseph's assets or interests, and certainly without any help from Joseph.
Mother has repeatedly said, in Joseph's presence at times, that had it not been for
Blue (VK Smith's nickname), there would have been nothing left of what Vern (her
husband) had worked so hard to acquire.
Joseph can show absolutely no involvement or interest whatsoever with Mother
from 1988-1989 forward, or having anything to do with Mother's assets, or with VK
Smith's involvement as a fiduciary, or of Joseph having any glimpse of any expectation
or right to inheritance, either by act, by law, by Will, by lease, by sale, or by any desire of
Mother to bequeath anything to Joseph, as his relationship with Mother was beyond
redemption, and remained that way to the moment of her execution of her holographic
Will in the spring of 1990. Mother had a period of twenty-five years to reflect on what
she did, and she never once saw reason to change her mind, and the POAs confirm, and
the letters thereafter reflect the tone and attitude she felt towards him. Mother reiterated
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her resolute attitude and clear intentions when requesting the execution of the April, 2008
durable and irrevocable power of attorney she endorsed, as she was then becoming more
confined to the house, having fallen in March, 2008, and a continuing use of a POA, for a
signature on check disbursements was becoming needed, and a current POA was
executed for the benefit of the Bank.
In the 4th Paragraph of the Petition, Joseph alleges:
i)

Vernon K. Smith induced decedent to execute two durable powers of
attorney;

ii)

Both purporting to give plenary authority over all of decedent's property.

The allegation Vernon K. Smith "induced" his mother to execute a power of
attorney (POA) has no supporting/actual basis, as Joseph was not there, and has not been
''there" for over twenty-five years, and any such statement he should elect to allege in his
Petition, as a conclusion in his pleading, constitutes an unsubstantiated conclusion, as he

has no factual basis, and subject to an order striking such conclusion from the pleading,
as well as dismissal stemming from his lack ofstanding to either attack or claim injury to
him from any exercise of authority under the POA's that do not relate to him or his
property interests. This conclusive statement is not a plain and concise statement offact,
and the unsubstantiated conclusion cannot withstand challenge to such lack of
sufficiency or standing to support a claim. There is neither a reference by date, by
document, or by any content of any POA identified within the Petition, to identify any
basis supporting any inducement, let alone any injury or damage to him, as a result of the
existence of any POA, nor is a POA attached to the Petition, rendering the general and
unsubstantiated pleading subject to being stricken; subject to a motion for more definite
statement to identify what specific document was "executed", upon what "inducement",
and an allegation to demonstrate how Joseph intends to overcome his complete lack of

standing to address or challenge the "plenary authority" that has no involvement with any
rights or interests of Joseph.

These POA's have existed since 1999, yet have now

become the object of Joseph's factually unsupported claims of inducement, yet he cannot

demonstrate any such inducement, and he has no knowledge of their execution, and can
show no damage has resulted to him, by virtue of any act taken under any POA, when he
has no right, title, claim or interest in any ofMother's properties.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS PETITION

P. 14

000225

Most importantly as to Joseph's pleading, the court must first consider in what
manner the execution of any powers of attorney by Victoria H. Smith serve to give this
Petitioner the required standing to assert any claim to challenge or attack either power of
attorney executed by Victoria H. Smith, which authorized Vernon K. Smith to act
regarding her interests, not any of Joseph's property holdings, and Joseph cannot
demonstrate any right, title, claim, or interest existing with respect to any real or personal
property of his that has been affected or injured, by any such POA, as no real or personal
property of Joseph came within or under any authority of any POA, and consequently he
cannot demonstrate the required standing to challenge any conduct or authority exercised
under any power of attorney executed by Victoria H. Smith, and Joseph is factually
unable to establish any cognizable damage or injury to him, as a result of any exercise of
that authority granted under either power of attorney from Victoria H. Smith.
Joseph has failed to factually allege in what manner the existence or exercise of
authority under any power of attorney has personally caused any injury to him, by any
transfers or transactions made under same, when he had no interest in any of Victoria's
assets, not even a future expectancy of an inheritable interest, as he knew where he stood
with our Mother a quarter century before.
In the 5th Paragraph of the Petition, Joseph states:

i)

Both such powers of attorney are invalid.

That statement is yet another unsubstantiated conclusion, not a factual statement
to which a response can be reasonably framed within an answer, and subject not only to
an order striking that conclusion from the pleading, but dismissal of the claim for his lack
of standing to assert any power of attorney invalid. When Joseph is unable to demonstrate
any standing whatsoever, he cannot make an unsupported assertion that any POA
executed between Victoria H. Smith and Vernon K. Smith, having no effect or
consequence upon him, is invalid, and Joseph has never had a cognizable interest to be
affected by the existence of any such POA, and cannot demonstrate any perceived injury
that would be caused to any real or personal property belonging to him, as he holds no
right, title, interest, or even any future expectancy by inheritance from Victoria H. Smith,
as stated above, and he was expressly excluded from any bequeath in the Last Will and
Testament of Victoria H. Smith executed on February 14, 1990.
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In the 6th Paragraph of the Petition, Joseph states:
Respondent, Vernon K. Smith breached his fiduciary duty to decedent by, among
other things, transferring all of decedent's property into an LLC owned by Respondent
and fully controlled by Respondent.
This is another conclusion, stating Vernon K. Smith "breached'' his fiduciary
duty to Victoria H, Smith, who was the principal, and would never claim that, as the
POA's were intended and designed for that specific purpose of eventual transfers. Joseph
had no standing, as he has no privity of interest, and no factual basis to say that, and that
very conclusion of "breached" contradicts his previous untenable conclusion wherein
Joseph stated "both such powers of attorney were invalid". His unsupported conclusions
are mutually exclusive, as you cannot breach an invalid POA; if there were no powers of
attorney, the deeded transfers of decedent's property could not have been accomplished,
the and the transfers were the intended result to be done, as otherwise, Vernon K. Smith
would be receiving Victoria's property interests by testamentary disposition, rather than
by the transfer of ownership by deed, and transfer was contemplated by Victoria and
Vernon K. Smith to become the preferred course of action, and was intended to be done
in that fashion, ever since 1999, and re-confirmed with the execution of the POA
executed in April, 2008, after Mother fell in March, 2008, and confined more to the
house, and executed and re-confirmed the POA for more current banking purposes.
Respondent has powers specifically authorized to conduct such transfers as
performed, and the transfer included Victoria H. Smith as a member within the LLC, for
Internal Revenue Service tracing purposes, to demonstrate the source of the property
assets within the LLC. Once again, Joseph has no standing to challenge any POAs, let
alone claim a breach, when he is not a party in interest to the POA, or its exercise of that
authority, and not only is his Petition premised upon unsubstantiated conclusions, but
Joseph has no cognizable interest in any of the real or personal property interests of
Victoria H. Smith that could result in any recognizable injury or damage to him. Joseph's
allegation that the transferred property is now owned by Respondent is another
unsubstantiated conclusion; a limited liability company is a statutorily created entity, and
that lawfully established entity owns the property, and Respondent is a member and
managing agent of that entity as was created by statute.
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In the 7th Paragraph of the Petition, Joseph states:
Vernon K. Smith breached his fiduciary duty to decedent by failing to apply for
her benefit income decedent received from properties she leased and owned.
This allegation blends conclusions in relation to his claim that a "breach" of a
fiduciary duty occurred (the existence of which is not identified in a plain and concise
statement to indicate Respondent was acting in a capacity as her attorney-at-law,
attorney-in-fact, managing agent or son, especially given the earlier allegation the POAs
were invalid), and blends that conclusion with his lack of standing to challenge what
income was received, or to whose benefit it went, or what was leased, or to whom, when,
for how much, or upon what terms, as Joseph obviously had no knowledge as he had no

interest or involvement for over a quarter century, and his attempt to now inject himself,
after Victoria's death, is a disgrace in itself. There is no factual allegation that Joseph
had any right, title, claim, interest, right of expectation, or right to any distribution to any
income for which he can show any entitlement. As to the issue of timeliness, Joseph has
alleged the "fiduciary relationship" has been in existence for "over twenty years prior to
the death of the decedent" (paragraph 3, Count I of Joseph's Petition), and by virtue of
that statement, and the applicable statute of limitations, recognized to be a four year
statute, since a claim for breach of fiduciary duty is not covered by any of the more
specific statute of limitations, the Courts apply a four year statute of limitations as is
described and contained in §5-224, Idaho Code. See Jones v. Runft, Leroy, Coffin &
Matthews, Chartered, 125 Idaho 607, 873 P.2d 861 (1994). Joseph is unable to allege

what was, or what was not, applied to the benefit of decedent, at any time, in any
business transaction, or for what purpose, as he has been completely dis-associated with
either Victoria H. Smith or VK Smith since 1988-89.
Joseph lacks standing to assert any allegation over any unidentified income
proceeds or profits is compounded by his inability to assert he has any interest in any
income; he simply has no idea, what income,

if any, was, or was not, applied to the

benefit of the decedent, and it remains none of his business for the past quarter century.
Joseph cannot claim a perceived right to any income, as it was never his, and he cannot
demonstrate any injury to himself, over matters that never concerned him in any way.
Joseph has no standing to even allege any unspecified benefit, as he has no privity to any
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benefit. He asserts conclusions, without any standing to establish an interest or injury to

him, arising from any benefit to be applied to another, and in every respect, Joseph could
never be, and has never been, a real party in interest, as he is not an interested person
with any beneficial interest.
In the 8th Paragraph of the Petition, Joseph states:
Vernon K. Smith breached his fiduciary duty to decedent by farming property
owned by her, without payment of any sort for use of the land.
This allegation suffers from the same defects as stated above, stemming from
being conclusions and a failure to allege facts to identify a basis regarding income or use,
or payment, and his ongoing fundamental failure to establish standing to assert any

claims over use or payment relating to properties he has absolutely held no interest, no
involvement and no right of expectation either during the life of Victoria H. Smith, or any
expectancy of inheritance upon her death, as he was aware of the Will, its contents, and
his exclusion of any expectation, as emphasized above. Joseph cannot even allege a
factual basis to show properties were leased, or to whom, or for what amount, or when,
and certainly he cannot assert any right or entitlement to payments to him, from which
any damages or injury to him has occurred, when he has no cognizable interest in any

income, any land use, or any land use payments, or land lease payments, or in what
manner any such allegation constitutes a right for him to interfere in any transactions or
operations of any properties of Victoria H. Smith that would never involve him, and
could never give rise to a perceived injury or damage to him, as set forth above.
INADEQUACIES OF THE CONVERSION CLAIM
In Count II, Joseph is alleging a Conversion of real property, proceeds and profits

derived from such property, and the Petition reincorporates all previous allegations from
the Breach of Fiduciary Count (as stated in Paragraph 9), and then proceeds in Paragraph
10 of the Petition, wherein Joseph states:
Vernon K. Smith exercised dominion and control over decedent's property.
A fundamental difficulty with this entire claim is not only Joseph's inability to
demonstrate standing to commence a claim for "conversion" of decedent's property,
lacking any interest, entitlement, expectation, or involvement in decedent's "property",
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but Joseph is further impeded in advancing any such claim by virtue of the inadequacy of
the allegations ofa non-specific chattel in a conversion claim.

The Idaho Supreme Court has defined conversion to be "a distinct act of
dominion wrongfully asserted over another's personal property in denial of or
inconsistent with rights therein". See Peasley Transfer & Storage Co. v. Smith, 132

Idaho 732, 743, 979 P.2d 605, 616 (1999). With that definition, looking at Joseph's
Petition, Paragraph 11 states: Vernon K. Smith had no right to exercise such dominion or
control; and Paragraph 12 states: as a consequence of such exercise, respondent deprived
decedent of the possession of her real property, and all proceeds and profits from such
property. The Peasley case, as cited above, was later cited with approval in Taylor v.
McNichols, 149 Idaho 826, 243 P.3d 642 (2010), wherein the Court said the definition of
conversion, as announced in the Peasley case, "can be broken down into three elements
which are required for a claim of conversion to be valid: (1) that the charged party
wrongfully gained dominion of property; (2) that property is owned or possessed by
plaintiff at the time of possession; and (3) the property in question is personal property.

Joseph has failed to factually allege any of those factors required to support such a claim
that Vernon K. Smith has wrongfully gained any dominion and control of any property,
or that he exercised such dominion and control wrongfully, as he obtained and exercised
such, continuously, in one form or another, for about 50 years. Joseph cannot say, by any
stretch of the imagination, that he owned or possessed any of the property rights or
interests at any time, as they were the property of Victoria H. Smith until July 4, 2012, as
he never owned, possessed or was entitled to any of the property at any time, let alone
during the past quarter century of Victoria's life, so clearly, Joseph cannot advance a
conversion claim, not only for the failures above, but Joseph has no standing to asset a
claim for conversion, in the absence of ownership or possession at the time of a
conversion, as he never held ownership or possession in the first instance, and his claim
is compounded by the lack of qualification of specific chattel emphasized in the Taylor
case. Joseph's Petition alleges "respondent deprived decedent of the possession of her
real property, and all proceeds and profits from such property. There are no facts to

demonstrate that any deprivation ever occurred, and Joseph is not empowered to act on
behalf of Victoria H. Smith. Furthermore, Joseph's Petition alleges real property, not
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personal property and proceeds and profits of real property. At no time would Victoria

H. Smith ever claim Vernon K. Smith deprived her of anything, as he was the only one
who gave, never took, a distinct difference between the sons of the decedent. Joseph is
not proceeding upon his Petition as the agent for Mother, as he would never be given
such authority. Victoria owned whatever real property he claims as being deprived, not
Joseph, and Victoria's property was transferred to VHS Properties, LLC on July 4, 2012,
as was contemplated would occur before her demise. Joseph has no involvement with, or
ownership interest in, or possession of, any of the real property, or proceeds and profits
.from such property.

The law is clear that real property is not a proper subject of a

conversion claim, yet Joseph has erroneously alleged that in his Petition. The Petition
also fails to describe personal property of a specific chattel, just as was the situation in
Taylor, as cited above, and in that particular case, the Court addressed the allegation and

stated: "Respondents converted a sum of money, and Idaho case law clearly states that
"[n]ormally, conversion for misappropriation of money does not lie unless it can be
described as a specific chattel." Warm Springs Props., Inc. v. Andora Villa, Inc., 96 Idaho
270, 272, 526 P.2d 1106, 1108 (1974). See also High View Fund, L.P. v. Hall, 27 F.
Supp. 2d 420,429 (S.D.N.Y. 1998) ("More particularly, if the alleged converted money is
incapable of being described or identified in the same manner as a specific Chattel, it is
not the proper subject of a conversion action.") Taylor, supra, at 847. (added emphasis

by italic) Nothing in Joseph's Petition suggests the "proceeds and profits .from such
property" could be, or have been, described or identified as a specific chattel. Not only

does Joseph fail to establish the dominion and control was wrongful, or that he had
ownership, or that he before had possession, he is incapable of describing any proceeds
and profits as a specific chattel, as proceeds or profits do not qualify as a specific chattel,
and in either event, their alleged origin is .from that of real property, which is not the

required criteria under the law of conversion. These inadequacies, however, are trumped
by the standing dilemma he faces from the inception. The Taylor case involved a Rule
12(b)(6) I.R.C.P. motion to dismiss the case in light of the failure to demonstrate
standing, resulting in the failure to state a claim upon which any relief can be granted,
and the Supreme Court focused upon the lack of standing, and affirmed the dismissal, as
previously granted by the district court.
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Joseph has no right to assert either a breach offiduciary claim or a conversion
claim, as he could never be acting on behalf of Victoria H. Smith; he has no standing to
show any interest, or assert any right of ownership over personal property, and he cannot
establish any required specific chattel description, over which he can demonstrate
standing, and all such allegations and claims in his Petition are baseless from. the
inception. Joseph has been aware for over two generations that Vernon K. Smith was the
only one performing in som.e continuing capacity, either as Victoria's dedicated son, or as
her attorney-at-law, or as her attorney-in-fact, or as a manager, or as an agent, or as her
only dependable and loyal son, all of which was to Mother's tremendous appreciation and
gratefulness, which capacity has been continuously exercised, as it has been effectively
required of Vernon K. Smith following our Father's death on May 2, 1966, and almost
exclusively in years that followed, without any financial participation or involvement of
Joseph, and, without exception, during the past quarter century, dating back to 1988-89.
It m.ay do well for Joseph to become m.ore acquainted with his rather telling
letters, written to his brother, Vernon K. Smith, in 1967, while Vernon K. was completing
his college education so he could then become

alawyer, to provide the financial means

and capacity to address his Mother's ongoing needs to maintain her property and a lasting
heritage. Has Joseph forgotten it was he who insisted his brother com.e hom.e from. his
third year at Gonzaga University, to dedicate devotion to Mother's daily needs, to prevent
the inevitable loss of everything. Joseph needs to refresh his m.em.ory with those letters
(also attached to the affidavit of Vernon K. Smith), as Joseph admitted he could not do it
(or possibly would not do it, as his interests were then and always thereafter were a
trucking business developed for him.self, and he said, for Mother's sake, his brother
needed to take leave of absence (called a withdrawal passing) from. second semester, third
year in Gonzaga's Florence Program., and com.e hom.e to pursue what Joseph knew he
could not do to preserve and protect Mother's property interests. Joseph needs to read
those letters, as it was Joseph insisting Vernon K. Smith abandon his college curriculum.,
almost lose his 2S military deferment as a student, suffer exposure to becoming a
Vietnam. casualty, and upon surveying that, to assume the role as a warrior and protector
of our Mother, something the older son was unwilling to do.
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Almost 50 years ago, Joseph insisted the burden and right of exercising such
dominion and control be placed upon his brother, and it was done with Mother's
blessings and insistence I complete law school, and but for that devotion and continuing
financial assistance, it would be proper to say, Joseph, there wouldn't be the land upon
which you got Mother to give you in 1975, upon which you built your house on the ranch
in 1975-76, as the Home Place, like everything Mother owned had debt to contend with,
and that mortgage on the Home Place, was a debt your Vernon K. Smith provided the
funds to satisfy, though Joseph knew little about these debts after Vernon K. Smith
assumed that role, as Joseph was too busy developing his trucking business. All financial
shortfalls, and need of funding had to be addressed and done to preserve the property
Mother owned, and only through the management and continuous contributions directly
from Vernon K. Smith, was that accomplished, and with no inconvenience to the older
son, Joseph, who seems to have forgotten all of the consuming liability associated with
these various property interests.
CONCLUSION
The Petition of Joseph H. Smith, filed against the Respondent, Vernon K. Smith,
wherein Petitioner is alleging a claim for breach of fiduciary duty and a conversion of
real property, along with the proceeds, profits, and income derived therefrom, fails to
state a claim upon which any relief can be granted by
Petitioner lacks the fundamental requirement of s
interested person under Victoria H. Smith's Will, an

court of equity

or-law, as

"

mg, as Joseph H. Smith is not ~ ,
ursuant to Rule 12(b)(6) I.R.C.P.

said Petition should be dismissed, for those reasons set

·
rth and a r g u ~ ethis

Memorandum submitted in support of the Motion for dismissal.

,/
.'

Dated this 23 rd day of February, 2015.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 23 rd day of February, 2015 I caused a true and
correct copy of the above and foregoing to· be delivered to the following persons at the
following addresses:
Clerk of the Court
Fourth Judicial District
200 W. Front Street
Boise, Idaho 83702
Sherer & Wynkoop, LLP
730 N. Main Street
Meridian, Idaho 83680

(
(

U.S. Mail
Fax 287-6919
____,'----=H=-aiia-Deli red

~I
.

.,/ Fax 887-48,65
and Delivered
I

/
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Estate of JOHN RICHARDSON, Deceased.
DONNA TOBEY, Petitioner and Respondent,

v.
DIANE STRETTON, Objector and Appellant.
D062276
California Court of Appeals, Fourth District, First
Division
November 14, 2013

NOT TO BE PUBLISHED
APPEAL from an order of the Superior Court of
San Diego County, No. P182652 Julia C. Kelety, Judge.
Diane Stretton, in pro. per., for Objector and
Appellant.
The Krupa Law Group and Lori L. Krupa for
Petitioner and Respondent.
HALLER,J.
Diane Stretton appeals from a probate court order
denying her motion to disqualify a probate court judge
(Code Civ. Proc., § 170.6), and rejecting her objections to
a status report on the administration of her father's
estate.[!] We affirm.
SUMMARY OF RELEVANT FACTS AND
PROCEDURE

Background
John Richardson (Father) died more than 11 years
ago. At the time of his death, he was involved in divorce
proceedings with his wife (Mother) after they had been
married for about 56 years. Mother died in 2003. Because
this appeal concerns only Father's estate, we omit
references to Mother and her estate except where relevant
to the issues before us.
Father and Mother left three adult daughters:
Stretton, Donna Tobey, and Sharon Freeburn. In his wil~
Father named Tobey as executor, identified Tobey and
Freeburn as the sole beneficiaries, and specifically and
expressly omitted Stretton as a beneficiary. Before his
death, Father had revoked a trust that had designated
Stretton as a beneficiary. Although Stretton challenged
the will and trust revocation, Stretton was unsuccessful in
those challenges. Thereafter, Stretton had no legal basis
to seek any benefits under Father's estate or trust.
Six years after Father's death, in February 2006,
Stretton was declared a vexatious litigant based, in part,

on her numerous unsuccessful filings in Mother's and
Father's estate proceedings. Stretton was required to
obtain permission from the superior court presiding judge
before filing new litigation in the probate proceedings.
One focus of Stretton's prior unsuccessful litigation
efforts was a deed of trust held by Father and Mother
encumbering Stretton's real property in Lake Forest,
California, referred to as the "Sleepy Hollow" property.
The deed of trust on the Sleepy Hollow property secured
a loan of approximately $256, 000 from Father and
Mother to Stretton. In prior proceedings, Stretton claimed
the deed of trust was invalid for numerous reasons,
including that there was no underlying promissory note
and the deed of trust was merely a vehicle to ensure
Stretton's former husband did not obtain rights to the
property. However, in a 2006 final judgment resolving a
claim brought by Stretton against Father's and Mother's
estates, the court (Judge Lisa Guy-Schall) rejected these
arguments, and made an express finding that the parents'
deed of trust on the Sleepy Hollow property was valid
and reflected security for unpaid loans from Father and
Mother to Stretton.
Thereafter, the probate court confirmed that the
Sleepy Hollow property should be sold. Based on an
appeal filed by Stretton relating to Father's trust
revocation, the probate court initially issued an order
staying the sale. However, the probate court ultimately
lifted this stay after it determined the sale was unrelated
to Stretton's challenge to the trust revocation. Before this
sale order was executed, in March 2010, the Orange
County tax assessor's office held a nonjudicial
foreclosure sale of the Sleepy Hollow property (based on
a failure to pay owed taxes) and sold the property at an
auction for approximately $382, 800.
Motion at Issue in this Appeal
In August 2011, executor Tobey filed a second
report on the status of the estate administration and a
request for orders continuing the administration and for
certain distributions and fees for the executor and her
attorney (August 2011 petition). Tobey and her attorney
filed supporting declarations and memoranda discussing
the status of the estate. In these papers, Tobey noted that
Father's estate is insolvent and the estate owes her money
for amounts she personally paid for fees charged to the
estate. Tobey also indicated that neither she nor her
attorney has been paid for their services. Tobey
additionally discussed the financial burden to the estate
from Stretton's litigation and from malpractice by a prior
estate attorney.
With respect to the Sleepy Hollow property, Tobey
informed the court of the nonjudicial foreclosure sale and
that she has a pending claim in Orange County for the
estate's share of the net sales proceeds. Tobey stated000235
that

Stretton had filed a lawsuit contesting the foreclosure sale
in Orange County, but the lawsuit was dismissed. In a
supplement filed two months later, Stretton stated that a
payment from the "County of Orange in the amount of
$173, 323.65 was received in early September and is on
deposit [with Tobey's counsel's law firm]."

In response to Tobey's August 2011 petition,
Stretton moved to disqualify Judge Julia Kelety, who had
recently been assigned to preside over Father's estate.[2]
(§ 170.6.) Stretton also filed an objection to the
"appraisal" relating to the Sleepy Hollow property,
essentially challenging the fact that the Sleepy Hollow
property was included in Father's estate. In support,
Stretton raised numerous arguments, including that
Father's deed of trust on the property was void and
Father's estate was collaterally estopped from claiming an
interest in the Sleepy Hollow property based on a family
court order involving the dissolution between Mother and
Father.
On December 6, 2011, Judge Kelety held a hearing
at which Stretton and Tobey's counsel appeared. Later
that day, the court issued an order denying Stretton's
disqualification motion, finding that Stretton had no
standing to bring the motion. The court stated: "By its
terms, only a party may bring a 170.6 motion. Ms.
Stretton, however, has been adjudged not to have any
standing with respect to the administration of this
Estate.... These rulings . are the law of the case in this
matter. Ms. Stretton, as obligor on a Deed of Trust owned
by the Estate, is at best a debtor of the estate. She lacks
standing to challenge the estate's administration and is
therefore not a party to these proceedings." The court also
issued a minute order approving Tobey's status report and
preliminary distribution requests. In this ruling, the court
did not specifically address or refer to the Sleepy Hollow
property, but the court stated that Tobey was authorized
to use any additional funds received by the estate to pay
herself for amounts owed to her by the estate.
On appeal, Stretton challenges these December 6,
2011 rulings.

DISCUSSION

I. Disqualification Motion
Stretton contends the court erred in denying her
section 170.6 peremptory challenge.[3]
Section 170.6 prohibits a judicial officer from
acting in "a civil or criminal action or special proceeding"
if a statutory affidavit of prejudice is filed by "[a] party
to, or an attorney appearing in, [the] action or
proceeding.... " (§ 170.6, subd. (a)(l), (2).) Under this
code section, only a "party" to the proceeding or the
party's attorney may file a section 170.6 challenge. (§
170.6, subd. (a)(2); Avelar v. Superior Court (1992) 7
Cal.App.4th 1270, 1274.)

•

In estate proceedings, whether an individual is a
party depends on whether he or she is an "interested
person" with respect to the particular proceeding. (Estate
ofDavis (1990) 219 Cal.App.3d 663, 668.) Probate Code
section 48, subdivision (a)(l) identifies various parties
who may qualify as an "interested person, " but limits
these defmitions to an individual having a property right
in, or claim against. an estate that may be affected by the
probate proceeding. (Liclaer v. Liclcter (2010) 189
Cal.App.4th 712, 728; see Ross & Cohen, Cal. Practice
Guide: Probate (The Rutter Group 2013) ,r 3:84.1, p.
3-32.) Under this statutory defmition, an heir is not an
"interested party" if a court has previously determined the
heir is not a beneficiary under the estate documents. (See
Liclcter, supra, at pp. 732-733; Estate ofPowers (1979)
91 Cal.App.3d 715, 719-722.)
The probate court did not err in concluding Stretton
was not a party to the proceeding on Tobey's August
2011 petition. Although Stretton was an "heir at law, "
she had been expressly disinherited under Father's will.
Thus, Stretton was not a beneficiary who had standing to
object to a status report or a preliminary distribution
request. (See Prob. Code, §§ 48, subd. (a), 11600,
11602.) The court properly denied Stretton's section
170.6 disqualification petition on the ground that Stretton
was not an interested party in the proceedings.
Stretton argues that she was an interested party
because she was a former owner of the Sleepy Hollow
property and was challenging the estate's claim to this
property. However, the issue of the ownership of the
property was not before the court on Tobey's August
2011 petition. Tobey's August 2011 petition did not
request the court to make any order pertaining to that
claim, and sought only an order for distribution of those
funds after they had been paid to the estate by a
governmental agency. Because Stretton was not a
beneficiary or creditor of Father's estate, she had no
interest in the manner in which the funds were distributed
once they were paid to the estate.
Additionally, the issue of Tobey's right to enforce
the deed of trust had already been adjudicated in prior
probate proceedings. In 2006, the superior court issued a
final judgment stating that Father's deed of trust on the
Sleepy Hollow property was valid and enforceable.
Thereafter, the probate court ordered the Sleepy Hollow
property sold and, in an unrelated action, the property
was sold in a nonjudicial foreclosure sale held by Orange
County for an unpaid tax lien. A party has no standing to
object to a petition seeking preliminary distributions for
the purpose of relitigating issues that were already
decided by final orders. (See Estate of Gump (1940) 16
Cal.2d 535, 549.)
We also reject Stretton's contention that Tobey
waived her right to object to Stretton's participation in the
proceedings because Stretton had previously participated
in probate hearings involving Father's estate. The fact
that
000236
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Stretton may have been an interested party in prior
proceedings when she had a direct interest in the outcome
(for example, where she claimed that Father had not
revoked his earlier trust) does not mean she had a
continuing interest. (See Prob. Code, § 48, subd. (b)
["meaning of'interested person' as it relates to particular
persons may vary from time to time and shall be
determined according to the particular purposes of, and
matter involved in, any proceeding"]; Estate ofDavis,
supra, 219 Cal.App.3d at p. 668 ["a party may qualify as
an interested person entitled to participate for purposes of
one proceeding but not for another"]; see also Arman v.
Bank ofAmerica (1999) 74 Cal.App.4th 697, 702-703.)
By the time of Tobey's August 2011 petition, it had been
finally determined that Stretton was not a beneficiary
under any estate document and had no standing as a
creditor under any possible theory.
II. Stretton's Challenges to the
Foreclosure Sale and to the Deed of Trust

Nonjudicial

Stretton also contends the court erred in "[fJailing
and refusing to hear [her] objections to the appraisal of
the TD [referring to the Sleepy Hollow deed of trust]
before distributing the proceeds of the TD.... " This
contention is without merit. First, as discussed above,
Stretton had no standing to object to the appraisal of the
property or the distribution of funds from the sale
because she was not a beneficiary or creditor of the
estate. (Prob. Code,§ 48, subd. (a).)

In her appellate briefs, Stretton argues that her
constitutional rights were violated because she was
deprived of her Sleepy Hollow property without due
process. The record does not support this claim.
In February 2006, the superior court entered a
judgment in a lawsuit brought by Stretton against Father's
estate and others. One of the issues in the lawsuit was the
validity of the parents' deed of trust on the Sleepy Hollow
property and whether that deed of trust was security for
loans totaling approximately $253, 875. In a tentative
statement of decision, the court stated that the "defense...
provided detailed accountings, clear documentation, clear
recollections, and uncontroverted evidence that loans
totaling $253, 975 were in fact given to ... Stretton [by her
parents] .... [Additionally], the evidence is overwhelming
that the deed of trust on Sleepy Hollow was validly
prepared, signed and filed as. a reflection of those past
loans. There is no evidence to suggest that any fraud was
ever perpetrated by any parties in the preparation and the
filing of said deed oftrust, and therefore this Court finds
it to be valid." The final judgment in the action, filed
February 1, 2006, states: "[T]he deed of trust secured by
the Sleepy Hollow residence... is valid and enforceable."
Despite this final judgment, Stretton continued to
raise the same challenges to the Sleepy Hollow deed of
trust at various other proceedings, including in opposition
to Tobey's petitions to sell the Sleepy Hollow property

•

and to lift the stay on the sale. Each of these challenges
has been rejected by the court.
Stretton was not denied her constitutional rights.
Stretton had the prior opportunity to fully litigate the
issues regarding her ownership of the Sleepy Hollow
property and whether the deed of trust in favor of Father
and Mother was valid and enforceable.
Stretton argues that a prior order in her parents'
dissolution proceedings required the parties to seek an
"equitable mortgage before claiming any interest in
Stretton's real property." However, any such family court
order was preempted by the probate court's later orders.
Moreover, as we have stated, the validity of the
nonjudicial foreclosure sale was not before the probate
court on Tobey's August 2011 petition. Tobey did not
trigger that sale; instead the sale was conducted by
Orange County on an unpaid tax lien.
Stretton contends she did not have notice of the
proceeding regarding Tobey's August 2011 petition.
However, as a nonparty to the proceedings, she was not
entitled to notice. In any event, the record supports that
Stretton did have actual notice because she filed
extensive opposition papers and she appeared at the
hearing.
In her reply brief, Stretton raises various claims
regarding certain real property located in Riverside
County. However, she did not raise these issues in
opposition to Tobey's petition below and therefore the
issues are not properly before us. Moreover, as with the
Sleepy Hollow property, Stretton is not an interested
party entitled to raise objections to the court's distribution
of the Riverside property.
Stretton raises numerous additional contentions in
her appellate briefs. We have considered each point and
found that none of these arguments shows the court erred
in its December 6 rulings.[4]
DISPOSITION
Affirmed. Appellant to pay respondent's costs on
appeal.
WE CONCUR: HUFFMAN, Acting P. J.NARES,
J.

Notes:
[1] Statutory references are to the Code of Civil
Procedure unless otherwise specified.
[2] During the previous 10 years, numerous superior
court judges had ruled on various aspects of the probate
and estate litigation, including Judge Lisa Guy-Schall,
Judge Thomas LaVoy, Judge Linda Quinn, and Judge
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Gerald Jessop.

-
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[3) Generally, a writ petition is the exclusive means for
obtaining review of an unsuccessful peremptory
challenge.(§ 170.3, subd. (d).) However, we consider this
claim on appeal because Stretton filed an application
under the vexatious litigant statute seeking to file a writ
petition, but the acting presiding justice denied the
application. Because our examination of the record shows
the lower court did not treat the disqualification petition
as subject to the vexatious litigant prefiling requirement,
we shall review the orders denying the disqualification
petition on its merits.
[4] Both parties request that we take judicial notice of
various documents. We deny Stretton's request except for
Exhibits G and M. attached to her judicial notice request.
Exhibits G and M are copies of filed court orders, and
thus are proper matters for judicial notice. (Evid. Code, §
452, subd. (d)(2).) The remaining documents do not fall
within a recognized exception and/or are not relevant to
the appellate issues. We grant Tobey's request with
respect to Exhibits 1, 2, 3, and 5 attached to her judicial
notice request because these exhibits are copies of filed
court orders, and thus are proper matters for judicial
notice. (Ibid.) We deny Tobey's request with respect to
Exhibit 4 because this document does not fall within a
recognized exception.
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

N O . ~..o
A.M~
P.M----

fEE} Z 3 201~
CHRISiOflHErl D. i"IICH, Clerk
By STACEY LAFFEFITV
DEl"UTV

IN THE DISTRICT COURT OF THE FOURIB JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
DECEASED.

) Case No. CV-IE-2014-15352
)
) AFFIDAVIT OF VERNON K. SMITH,
) FILED IN SUPPORT OF MOTION
) TO DISMISS PETITION FILED BY
) JOSEPH H. SMITH TO ESTABLISH
) BREACH OF FIDUCIARY DUTY
) AND CONVERSION
)
)
)

STATE OF IDAHO)
) : ss
County of Ada
)
COMES NOW VERNON K. SMITH, JR., and being first duly sworn upon oath
deposes and states as follows:
I am the named party Respondent in the Petition filed by Joseph H. Smith, seeking

\

to establish a breach of Respondent's fiduciary duty with Decedent, and a claim for
conversion of real property, and proceeds, income, and profits derived from such real
properties.
Attached to this Affidavit are true and correct copies of correspondence from
Petitioner, Joseph H. Smith, written to Respondent in 1967, and true and correct copies of

n

AFFIDAVIT OF VERNON K. SMITH, JR. FILED™ SUPPORT OF MOTION TO DJ~~~r'°P11nizr1
PETITION FILED BY JOSEPH H. SMITH TO ESTABLISH BREACH OF FIDUC~W[Yl:. ·. -1 /L,
AND CONVERSION.
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correspondence between Joseph H. Smith, his wife, Sharon, and the Decedent, Victoria H.
Smith, and as identified and attached hereto as follows:
1.) Letter dated January 31, 1967 from Joseph H. Smith to Vernon (Blue) K. Smith
asking affiant to return to Idaho and assist with the farming operation and care of
their mother so he could pursue his trucking business.

2.) Letter dated February 6, 1967 from Joseph H. Smith to Vernon (Blue) K. Smith
asking affiant to immediately leave college and return from Italy to go to work on
the Gowen field and then go the Hamer and manage that farm, and suggesting if
affiant does not do this, the farms will be lost.
3.) Letter dated October, 1989 from Sharon (Joe's wife) Smith to Victoria H. Smith
stating that being called a liar hurt them both and that they did not like what they
considered to be her abusive treatment, but desired a healthy and respectful
relationship with her.
4.) Letter dated September 23, 1992 from Sharon (Joe's wife) Smith to Victoria H.
Smith claiming it was a shock to her that there 30 year relationship could be valued
so little and easily cast aside, stating she feels sorry that Joe does not have a good
relationship with his mother.
5.) Letter dated September 23, 1992 from Joseph H. Smith to Victoria H. Smith stating
he will return the dresser she asked for to her house, so she would stop calling them
thieves.
6.) Letter dated August 23, 1994 from Joseph H. Smith to Victoria H. Smith stating that
he has spent the last two years trying to accept the disempowerment of his mother's
wishes to cast him and his family out of her life. He states that he is no threat to her
or to her younger son. He writes ''your documented ownership proves that to you. I
am no one you need to fear".
7.) Letter dated October 19, 1994 from Joseph H. Smith to Victoria H. Smith stating
that it is an effort to deal with her denying him any participation in the holdings his
father put together. He states he would like to buy or rent property from her to the
South.
8.) Letter dated October 31, 1994 from Victoria H. Smith to Joseph H. Smith in
response to his October 19, 1994 letter asking for return of her property, stating she
cannot allow him to acquire any additional footage and she did not want to sell any
property. She also states she has been waiting for an apology from Joe for 25 years
for lying and stealing from her.
9.) Letter dated November 4, 1994 from Joseph H. Smith to Victoria H. Smith stating
he accepts her decision not to sell him any land.
AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION TO DISMISS
PETITION FILED BY JOSEPH H. SMITH TO ESTABLISH BREACH OF FIDUCIARY DUTY
AND CONVERSION.
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10.) Letter dated June 14, 1995 from Joseph H. Smith to Victoria H. Smith stating he
realizes she has chosen not to recognize or respect or give any credit to him.
11.)Letter dated October 18, 2001 from Victoria H. Smith to Joseph H. Smith stating she
will not sell him any items and she is still waiting for him to return all of her property he
/---------~~
stole from her.
12.) Letter dated February 26, 2006 from Jos4 H. Smith to V"
they have been estranged for about 15 years.

. Smith

sta~~)

Dated this 23 rd day of February, 2015.

· Vernon K. Smith,

//

.,

THIS IS TO CERTIFY that on this 23 rd day of February, 2015, before me, a no
public in and for said county and state, personally appeared VERNON K. SMITH, JR., wh
is subscribed to the within instrument, and acknowledged to me that he executed the sam .

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.
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January 31, 1967

Mr. Blue,
Guess your not going to write me.
is because I dictated it to Sharon

The reason why this letter is typed
and told her to type it for I have

started about 10 letters in my own long-hand writing which I seem to
never complete.
It isn't that I'm running out of gas, it 1 s just a simple fact that my
engine isn't big enough.

It doesn't make a whole lot of difference where

you want to start as far as lmowing how things are for the only difference
between one to the next is one problem is a little bigger than the next.
We had a big power-packed frost in the potatoes before we dug them so
it figures out this way; We put 27,000 sacks in the cellar which was our

)rA

share of Anderson-Smith 1 s - a strong 40% culls which we sold for 30~ a
ssck,

20%

eliminators which beve not sold yet,

a sack, 15%

#l 1s

about $5.00

a

sack.

25% #2'•

et the most

a

~ JJ'
\ ~ Y

lot. The hay 1s another tear

jerker. - 1700 Ton® $25.00 per Ton - figure it out for yourself.

Federe.1 Tax
2,200.00
Social Security for hired help
Bank at Idaho Falls
20, 000. 00 .,
Fertilizer, potatoes
10,000.00 V
Fertilizer, hay (Stites did on own) 10,000.00
14,000.00
Huskey Sprinkler downpayment
12,000.00
Huskey payment due May 1
10,000.00
Other miscellaneous
TOTAL

('/.t.,,~~Yi~\·
t-4"'

Get your pencil and paper out and

figure it out for yourself and then cry

The

$ 92,200.00

•

/),,<../

(f

y~-

A

,.)
f

.f~'l/'),~

82,00

•

~v~

~

_

1

·Afr

Now I'm getting kind of serious.

If your education is strictly num£e\- one

with you, I se.y continue in school.

However, if a feasible amount of your

interest is here, you are definitely needed to help yourself, to help Mother,
to help the situation, and 1 111 flatly edmit, also help me.

000242

~

-

-

(2)
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-)Vi
."iy~V~\
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Vicky is heading for Washington D.C. in the near future if'her plans
materiali~e.

My last understanding at Hamer is thet Darrell Phillipps

is going to work for Carl Johnson.

I've got Dolen at Heiner,

we're through with the potatoes, I con 1 t care where he goes.
no manager.

Lloyd left me 2 months .ago.

Now that
Stites is

Yrl'), ,/

I 1ve got no help at home other

than Sharon. - And for accomplishing so little I'm getting awfully tired.

f 11__ 0~

'f\.

-I'm adding another problem to the situation or at least a time-consumer
I 1m in ,ihe middle of des.ling on a Kenworth dies~'.!- ,truck.

of my own.

b~tvv~

Partially, my intentions are to haul Hamer hay next fall.~ missed out

on Bud Montgomery's permits, but now I'm thinking of purchasing~ 60 ft.
belly deck stock trailer and operating on Guy Bradley's Idaho Permits if
possible and haul fat cattle to the coast, I think.

I can get most of Armour's

long distance hauling. I can e.lso get a few hauls with a flat trailer from
P:eessure Treated Timber Co.

Then I 1 11 buy and haul scra.p steel from Boise

ialley to Portland, trip lea.se

my

truck to someone like Utah Pacific, haul

lumber say to Salt Lake, and haul salt back to Boise Vally or preferably
bring lumber to Boise Valley.

But this is all a big problem which I 111

probably never do but I'm supposed to lay $2,600.00 downpayment on the
tractor in the morning.

I 1m not telling you this to make you think I'm

My mamn purpose is to buy the

trying to run out.

truck for the hay hauling.

But if I do buy the truck, I 1 11 have to run it up and down the highway (or
somebody will) to ma.ke the payments.

They are higher than a kite.

Dwayne Anderson will not rent the potato ground this coming ye1:1.r if we
keep the

Huskies.

I have ta.lked to Mel Brown end he is willing to trade

if we put $14,000.00 downpayment, plus make the spring payment of $12,000.00,
and add $29,000.00 to the contract 1~o trade Huskies for 2 Raincats.
/.

1

1

Francene s haven t started to dr{ll yet.

Don't know wheter we will or

not as there's no jack in the box.
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My asthlllB. is bothering me.

I

How I s your nose doing?

sister seem to think you have a girl friend over there.
truth in that whatsoever?

•

Mother and your
Is there any

You must have really been stretching to get your

arm around that girl the way you did in that picture.
The line of credit for cattle here in Boise hes given alittle problem,
but 1 believe we've almost got it 7/8 solved.

Insteed of 100% security,

they want 140%.
If your stateside bound in any form, Ill8nner, or respect, better find out
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received absolutely no Italian Literature from you.
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Mr. Vernon K. Smith, Jr.
Gonzaga in Florence
Viale Don Minzoni 25
Firenz~, Italy
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l.started this letter at.2:14 A.M..,just couldn't sleep.
Dear Mother., ·
I hope you are well ~d· happy.
There have been many C(?nfuSed· moments in my thinking and comfort zone in
possibly ditterent
the years since May 2., 196,6. No
. doubt some ofmy .thinking·was
..
than your tlrinl$g,
.

.

I never desired to stand as a threat in your eyes. or your lite. nor ·to your
younger son: I thought, whether it was right or wrong., I was a part of your lite and
of your holdings, but only to
the extent of an equal shc\fe,
one share yours, one share
.
.
your daughter's, one share your youngest son, one S®fe your oldest son. It does
not matter whether my thinking w~ right or wrong, ~twas the extent ofi.ny
thinking. Never did I ever think or imply a threat to the contrary. I felt, whether
right or wrong,·that I paid my dues to justify those thoughts.
As I have said in ear~er- correspondence, you have the power to thrust me and

my family out of
scenario I h~lped to build.
I have spent the last
. your lite atid"the
·.·
.
.
two years trying to accept the 4ispowerment of your wishes. That has been one of
the largest assignments I have ~een obliged to ~ster. The second and equally
difficult assigm;nent I have had trouble mastering is accepting that you like me close
to noihing. I have spent many un~omfortable m:om~nts in tlie last two y~ars. I feel.
much sorrow and.pity for ~:veryone involved.

.

.

.

You-have a daughter..fu...faw,. my wile,..that yq~ pave known for 31 ·years, ~
true friend to you for sure up until tw(? years ago. And it would not take much fo!. ·
tha~ friendship to ren~w: itsel±:' Yo~ p.ave my-two cmldr~n and ·their &pouses and·
their five wonderful .children, your five great-grandchildre~ that I wish you were ·
more invofveci wit&, such as picnics, birthday parties; Cfu-istmas and aii the other
holidays, and just anytime.: YOU had a very good way of going places, with myself
and Sharon and Joey and ~~tie. Why throw all this away over nothing. I am no
:

,\

•

:·

'

I

•

•·

.

;

'
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threat to you or-your younger son. Your documented ownership proves that to you.
I am no one you need fear.
I write t~ you because you have never allowed me to speak to you ~f my
thoughts. You always have deviated the conversation: You are not a good
.
communicato~ nor a _good debater. You are the best solo soidier I have ever known,
that is a compliment ·but of no meritable substanc~. I do not want to fight. Jnever .
wanted to fight, I anr sick and tired and exhausted of fighting. I am no match at
fighting with you. I want to be friends with you, my niother. My wife: wants to be
friends with you, her mothei;-;fu.-law. I think it is time we be friends·. If you want to
be friends with, Sharon and-~~, just c~ or write. All you have to say is one word
YES, that is all, No more need be said. Your five great grandchildren are a
wonderful group to watch grow· and express the wonderful fa~t that they each have
their own personality.
· I have asked you to respond to us on a number of occasions ·in the· last two
years. You have refused. I h?pe you·will respond in.a posi~ve manner this time.
Take the time t9 know me, you might even like part of me ..
I love you always,
your oldest son,
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/
October 19, 1994
Dear Mother~
Approximately two years ago, your apparent choices and desires Surprised me to a point
beyond my imagination. Dealing with your denying me your love and respect as well as denying me
any participation in th~ holdings my father put together (to some degree with my help) has been an
effort for me to deal witl4 but I am finally developing some immunity to the pain. I have told you
verbally as well as in writing that you are welcome to call or write or stop in any time you wish and
so far apparently you have not wished to. But my invitation is still open, as long as we both show
each other respect.
I am in need of a larger piece of property so I can park my trucks and my trailers and at the
same time use the property to the north of my house for a horse corral. I am going to move my grey
building to the north of my house for a horse barn and for hay storage, then I am going to buy a horse
for my five grandkids, your five great grandchildren. So by accomplishing that plan, I will need more

space to the south of my house for parking and tun:ling my trucks and trailers. I can not back up the
trains (which are 40' and 20' trailer combinations) so I need more property. I would like to buy from
you if possible or even rent a piece to the south of my south line, not extending any further east and
west of my east and west line but going south, parallel to my east and west line. I would like to
acquire about 75 to 100 feet to the south. My east and west line is 165 feet long so 165 feet by 75
feet to the south would equal 12,375 square feet (there is 43,560 square feet in an acre) so 12,375
square feet would equal .2840 of an acre, just a bit more than a quarter of an acre. A piece that
represents a 100 feet to the south would equal .3787 of an acre, just a bit more than a third of an
acre.
I am going to move my south fence to the south, so as to be on my south line. I had my
property surveyed, gladly to find out my three fence lines are all inside my property boundaries, but
the south fence is inside my south boundary approximately 65 feet, so I am going to move that fence
in the next few weeks. So time is of the essence to my desires of buying or renting from you to the
south. If I am able to buy or rent from you, I woul'rl put my new south fence at the new south
boundary encompassing the ground I buy or rent from you. If you are interested in selling or renting
me a piece of your property, please correspond with me as to your price and terms. Ifyou desire not
to deal with me, please be professional enough to communicate that decision also.
I do wish a healthy relationship with you, my mother. I really wished you felt the same way.
If you ever change your feeling of me and my wife, please con.tact us immediately. I hope you are
always healthy and happy.
Your Son,
000261
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A Victoria H. Smith
W •Boise,ID.83714-1108
5933N. Branstetter St
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NOVEMBER 4, 1994

DEAR MOTHER,
THANK YOU SO MUCH FOR YOUR LETTER. I ACCEPT YOUR DECISION
TO NOT SELL ME ANY LAND.
Tl-tE DAV WE RETURNED YOUR 0RE55ER WAS THE DAY I CLOSED THE
· FIL~ ON THE DRE55ER. I WOULD HOPE THAT YOU CAN DO THE SAME. IT 15
OBVIOUS, YOU HAVE NOT A5 OF YET. IF YOU ARE ABLE TO DO 50, I THINK
WE WOULD BOTH BE BETTER OFF. I WISH AND WANT VERY MUCH TO
HAVE A HEALTHY RELATIONSHIP WITH MY MOTHER WHERE EACH PARTY
RESPECTS THE OTHER WHICH WOULD DISALLOW All PARTIES FROM
USING SUCH PHRASOLOGV SUCH A5 STEALING AND LYING. NOBODY JS
PERFECT AND IF ONE 15 HONEST WITH ONESELF, ONE KNOWS THAT. YOU
DIDN'T COMMENT ON A DESIRE FOR A Rl:LATION5HIP. IF YOU DO OR
WHEN YOU DO, I TRUST THAT YOU Will COMMUNlCATI: THAT DECISION
TO ME. YOU HAVE BEEN TOLD THAT ON NUMEROUS OCCASIONS AND I
TAKE THIS OPPORTUNI1Y TO 8AY IT AGAIN.. FEEL FREE TO CALL ON U5 AT
ANYTIME YOU NEED OR WANT ANY ASSISTANCE. I HOPE YOUR FOOT 15
HEALING PROPERLY AND I WAS VERY SORRY TO HEAR THAT YOU HAD HURT
YOUR FOOT. PLEASE NEVER FEEL IN ANYWAY INHIBITED TO GO 50ME
PLACE.r A FUNCTION, A BIRTHDAY, A PICNIC, A HOLIDAY, A CELEBRATION,
WHERE SHARON AND I MAY ALSO BE. WE WOULD TOTALLY LEAVE YOU
ALONE AND NEVER PUT YOU IN ANY KIND OF UNPLEASANT POSITION. BEST
WISHES ALWAYS,

WITH MY L O V E . ~

4-

r
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Dear Mother,
In the last 30 to 40 days, we have talked on the phone once and in person three or four
times. Believe it or not~ my desire is not to fight with you. You have jabbed and poked at me on
each occasion when w-e were speaking in person. You are a war pony and a very talented one in
that capacity. You are a little Rocky Marciano (maybe that is even a compliment). I am a
peaceful person, you are not. You have an uncontrollable desire and need to fight. I see it as an
obsession with you. You're not even aware ofit.
I put your two-part drum hand activated chain hoist in a cardboard box on the seat of the
green swing in your cinderblock shop building that is northeast of your house, where it was when
I told you I was going to take it home.
You can not get past the dresser syndrome. Sharon and I disagree with you on when I
took the dresser home. You say it was three or four years after May 2, 1966. We s~y it was
before May 2, 1966, approximately June of 1963. One of us is wrong.
You have led me to believe that your youngest son has manipulated you into rekindling
the tool syndrome. Some tools my Father had and I now have after he passed away on May 2,
1966. You have led me to believe that your youngest son has told you the number of pieces of
tooling is quite sizeable and that he and his group are in dire need of such a set of tooling. I have
told you the majority of tooling pjeces are mine, that I have bought over the last 34 years. If you
think your people, other than me, need the tooling pieces my Father had, send me a list of what I
have you think is yours. I will look at your list. I will decide if the pieces of tooling you address
are my Father's or not. Then I will look at the pieces I think were my Father's and I.will ·address
each piece and tell you my thoughts of each piece. I was my Father's son also.
Your youngest son also bas some items which w~re my Father's. I know you have two
sons and one of them is to you very speci~ the other one, being me, is some9ne you like not to
recognize or respect or give any credit of quality to. That is not my opinion, 'that is observed by
your actions. You told ine today, June 14, 1995, I was a liar and a thief and that I needed
counseling. On the counseling, I can only say 11 ditto11 and on the story telling, your stories are not
alwii,ys totally accurate.
In a debate, argument, or discussion, you have not yet learned to take turns in the
conversation. You for yout own good need to work on that ar~ not for my behalf but for your
own behaJf. You are all but impossible to have a meaningrul, intelligent, or respectful
conversation with. I am sorrowed over that.

000265

You can surely dish out a majestic sized amount of criticism to others. But you are most
sensitive and disallow yourself to accept any rightfully due criticism to you. You definitely have 2
sets of rules.
I don't understand why you are so hateful and critical to many others especially two of
your own children. Maybe you are over-reacting - ?
Your choice is your choice.
I hope you are happy with your choices. They look lonely to me.
I will always love yc)u. You are my mother. I hope for you the best always.
Your Other Son,
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February 26, 2006

•

•

Dear Mother,
We have b~en estranged now for, I think, fifteen years. I have
accepted the fact that we are estranged because I feel that is what makes you
most comfortable._ ~o~ ~~ lll:l':-~~r _@d yum comfort zone-really-does
matter to me. ·You represent yourself as a devout Catholic and the two
factors: devout Catholic and you being my mother are the reasons for this
short letter which I will title an invitation.
'

i-

You gave me, as my mother, a very wonderful gift, you, and my
father, gave me life, and I thank you for that. Also, with your Catholic
religious convictions, you saw to it that I was baptized a Catholic on
February 8, 1942 and I went to first Holy Communion and was Confirmed
and to some degree Catholic School educated which adds up to the fact that I
am a Catholic. I only learned this year that I am a "cradle Catholic". I had
not heard that term 1;,efore. As you are aware, Sharon and I got married by
the Justice of the Peace in-Cascade, Idaho on May 8, 1963> almost 43 years
ag!)A I never left the Catholic Church in my beliefs - but I also did not go to
church. There probably has not been a day go by that I have not prayed or at
least made the sign of the cross. Approximately 35 years ago, Sharon and I
both thought Joey and Katie needed to know about Jesus and the Bible.
Rather than getting into a contest on whether they should be Protestants or
Catholics, a lucky draw was made when Sharon decided to take them to a
non-denomination.al Christian Church. Joey and Katie both learned a fair
amount about the Bible and Sharon knows a lot about the Bible.
In approximately 1981, Sharon, myself: and you, Mother, started

going to an 8 week inquiry class at St. Mary's school on I think Wednesday
ev~nings· in reference to my brother's son's baptism. Something got
crosswise and my brother lied to me about Father Riftle's involvements and
knowledge of what was taking place in reference to the baptism. At that
point, we quit going to these inquiry classes and a different set of godparents
were selected for the baptism. The jolt of a Catholic priest lying did not
have any bad influence on my beliefs of the Catholic religion. I only looked
at him as a human liar. The incident just prolonged Sharon and I from
having a Marriage Validation in the Catholic church. A few years later, you
explained to me that my brother was the one that told the untruth and the
Catholic priest did not lie after all. I can't remember whether I thanked you
at the time for telling me the truth about this incident but let me do so at this
time. Thank you.
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So, the years go by; and approximately a year ago, Sharon told me
that as a result of her studying the Bible and Church History she desired to
become a Catholic. Because she is a baptized Christian, her baptism is
recognized by the Catholic Church. A Catholic Marriage Validation for
Sharon and I is necessary because we were married by a Justice of the Peace.
Also for approximately the last year, Sharon has been going to an inquiry
class. (RCIA) and I.have been.going with her and I will be her sponsor on
Easter Sunday, the day that she will officially become a Catholic. The
Marriage Validation has been scheduled for Saturday, March 25 at 7:00 PM
at Holy Anostles Church, 6300 N. Meridian Road, which is at the
intersection of Chinden Blvd and Meridian Road.
We are invitingjust immediate family and a few friends for a simple
ceremony. Where you are my mother and a Catholic, I wish to invite you to
this Wedding Validation. It will be a simple ceremony and at the most
maybe thirty minutes from beginning to end. If you are comfortable in
coming, we will see to it there is no uncomfortable moments displayed in
spite of our estrangement. I am also of the assumption that your main means
of transportation is your youngest son (my brother) and being of the 3~way
estrangement, we will exhibit no ill feelings towards your youngest son if he
did escort you and be with you during the ceremony. We are extending to
him this same invitation through this letter. If there is no desire on your part
to accept this invitation, we understand. If you do desire to accept this
invitation and have any further questions on the invitation and the Martjage
Validation, please feel free to call anytime. There will be a small reception
after the ceremony at Holy Apostles at which you would also be welcome.
Your son,
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O.BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605
Attorneys for Petitioner
Joseph H. Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INTHEMATTEROFTHEESTATEOF

Victoria H. Smith,

Deceased.

)
)
)

CASENO, CV-IE-2014-15352

)
)
)

AMENDED PETITION TO ESTABLISH
BREACH OF FIDUCIARY DUTY
AND CONVERSION

)

Petitioner Joseph H. Smith, in conjunction with his previous petition for intestate
administration of the estate of Victoria H. Smith does hereby complain as follows:
1.

Petitioner is the natural son and heir of the deceased, Victoria H. Smith;

2,

Respondent Vernon K, Smith (hereafter VK Smith) is also a natural son and heir

of the decedent Victoria H. Smith;
3.

The Trust and Estate Dispute Resolution Act (TEDRA), Idaho Code Title 15,

Chapter 8, provides this court with jurisdiction to administer and settle ''all matters concerning
the estates and assets of incapacitated, missing and deceased persons, including matters

involving non probate assets and powers of attoiney, in accordance with this chaptet.'~ Idaho
Code §15-8-102(1)(a), in pertinent part;

Alv.lENDED PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVERSION - 1
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This proceeding is commenced as an action incidental to an existing judicial

proceeding !'elating to a trust, estate or non probate asset pursuant to Idaho Code §15-8-202(2);

Count I - Bnach of Fiduciary Duty
5.

Petitioner reinco1'porates and realleges all previous statements as if set forth in foll

at this point;

6.

Petitioner originally had a fiduciary relationship with the decedent. Victoria H.

Smith, after Vernon K. Smith, Sr. passed away in 1966;

7,

For almost twentyyfive years, Petitioner fully or, with the assistance of

Respondent with l'egard to legal matters and contracts. etc. managed the affairs of Victoria H.
Smith;
8.

For about twenty years prior to the death of the decedent, Respondent VK Smith

assumed control of the properties owned by Victoria H. Smith. exercising coercive control over
her to remove Petitioner from involvement in what had been a family enterp1ise;
9.

At some time subsequent to these events, purportedly July IS, 1999, decedent

Victoria H. Smith executed a power of attorney, drafted by VK Smith, and piuportedly notarized
by Carolyn Puckett;
10.

Camlyn Puckett was~ upon info1mation and belief, a relative of Royal Puckett, a

client of VK Smith, whom he represented on more than one criminal matter;

11.

The durable power of attorney was reco1'ded in the Ada County Recorder· s office

as Instrument No. 2014-081603, over fifteen years afte1· its alleged execution;
12.

VK Smith drafted a subsequent "Durable and hl'evocable Power of Attorney".

purportedly signed on April 11, 2008 by the decedent;

AMENDED PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVERSION - 2
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13.

•

That Durable and krevocable Power of Attoiney ptupo1-ted to again provide

eternal and plenary auth01ity to Respondent VK. Smith with respect to all of decedent's assets;
14.

This power of attorney was purportedly notarized by John N. Gibson, believed to

be a former criminal law client of the Respondent;

15.

This document was apparently recorded as Instrument No. 406030 in Jefferson

County, Idaho in 2013, a little over five years after its purported execution;
16.

Both powers of attorney are invalid;

17.

Standing in the position of a fiduciary, Respondent VK Smith breached his

fiduciary duty to the decedent, by, among other things, transferring all of decedent's real
property into an LLC owned by Respondent and fully controlled by Respondent;
18.

VK Smith also breached his fiduciary duty to decedent by failing to apply for her

benefit income that she was receiving from prop01ties that she owned and was leasing to others;

19.

VK Smith breached his fiduciary duty to decedent by fatming property owned by

her, without payment of any s011 for the lease of the land;
20.

VK Smith breached his fiduciary duty to decedent by failing to account to her for

rents and profits received from decedent's property dw-ing her lifetime.

Count II - Conversion
21.

Petitioner realleges and reincorporates all previous statements as if set forth in full

at this point;

22.

VK Smith exercised dominion and control over decedent's p:i:ope1-ty;

23.

VK Smith had no right to exercise such dominion and control;

AMENDED PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVERSION - 3
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24.

As a consequence of such exercise, respondent deprived decedent of the

possession of her real property, and all proceeds and profits from such property;
25.

Decedent suffered damages as a result of such deprivation, including without

limitation. the loss of the value of the real property at the time of taking, and the loss of the value
of proceeds at the time of taking, plus interest;
26.

Petitioner is a rightful heir of decedent and has standing to asse1t these claims

because of his interest in decedent's estate;
27.

Respondent VK Smith has thereby breached his fiduciary duty to decedent and to

decedent's heirs at law, and wrongly converted property to which Petitioner would have been
entitled upon death of decedent;

Count ill~ Accounting
28.

Petitioner realleges and reincorporates all previous statements as if set forth in full

at this point;
29,

Respondent VK Smith assumed essential control over decedent,s prope1ty and

finances for the past twenty years of her life;
30.

Pdor to 1999. Respondent VK Smith had no actual authority to act on behalf of

the decedent with i-egard to any of her income. assets. or his personal use of her assets;
31.

Respondent VK Smith did not account to decedent before her death, and has not

accounted since decedent's death for any of his dealings purp01tedly on behalf of the decedent;
32.

Upon info1mation and belief, Respondent owes to decedent's estate funds in an

undetermined amount. for which an accounting should be provided.
WHEREFORE, Petitioner prays for relief as follows:

AMENDED PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVERSION - 4
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For reconveyance of real pmpe1ty conveyed from Victoria H. Smith to

Respondent or any entity in which he has inteJ:est or control. back to the estate of Victoria H.
Smith;

2.

For a full and complete accounting of all income received by Victoria H. Smith or

which was to have been received by Victoria H. Smith from 1993 through the date of death of
Victoria H. Smith, including without limitation an accounting of any expenditures made from her
accounts, allegedly on her behalf: or payments made to Respondent from her accounts or on her
behalf for any 1·eason;

3.

For restitution to the estate of Victoria H. Smith funds wrongfully taken o:i.·

utilized by VK Smith for his own purposes;
4,

Fo1· i-estitution of the fair l'ental value of property owned by decedent but fa1med

by VK Smith without rental payment;

5.

For such other and :finiher relief as the court deems just and equitable.

A JURY TRIAL OF NO LESS THAN SIX (6) PERSONS
IS DEMANDED WlTH RESPECT TO ALL ISSUES PURSUANT
TO IDAHO CODE §15-8-210.

I

,t

DATED this ----'-__ day of April, 2015.
SHERER & WYNKOOP, LLP

Stephen . Sherer~ of the firm1
Attorneys for Petitioner Joseph H. Smith
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STATEOFIDAHO )
) SS,

County of Ada

)

Petitioner, JOSEPH H. SMITH, being swomj states that the facts set forth in the
foregoing Petition to Establish Breach of Fiduciary Duty are true, accurate~ and complete to the
best of Petitioner's knowledge and belief.

SUBSCRIBED AND SWORN to before me this

5/f

,/ ---

day of April, 2015,
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•
CERTIFICATE OF SERVICE

I ~'(

I HEREBY CERTIFY that on this
~
day of April, 2015, I served a true and
correct copy of the foregoing AMENDED PETITION TO ESTABLISH BREACH OF FIDUCIARY
DUTY upon the following, by the method indicated below:
Veinon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345"1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P,C.
525 Ninth St.
.
Idaho Fallsl Idaho 83404

XX via facsimile to 208-524-413 l
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VERNON K.. S:MITH ·
ATTORNEY AT LAW
1900 W. Main St. · .
Boise, Idaho 83702
Idaho StateBar'No. 1365
Telephone: (208) 345-1125
F~;
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APR 3 0 2015
CHRISTOPHER D. RICH, Clerk
By LAURA MARTIN
DEPUTY

(208) 345-1129

I.S.B. # 1365

Attorneyfor the Estate of Victoria H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

) case No. CV-lE-2014-15352
1N THE MATIER OF THE ESTATB
OF VICTORIA H. SMITH,

Deceased.

)
)
)
)
)
)
)
)

RULE 12(b) MOTION TO DIS:MISS
AMENDED PETITION TO ESTABLISH
BREACH OF FIDUCIARY DUTY
AND CONVERSION FILED BY
JOSEPH H. SMITH

Comes now the Respondent, Vemon K. Smith, and prior to filing a responsive pleading
.

.

to the Petitioner Joseph H. Smith's AMENDED PETITION TO ESTABLISH BREACH OF
FIDUCIARY DUTY .AND CONVERSION, submits this MOTION TO DISMISS the
Amended Petition, pursuant to Rule 12 (b)(l) & (6) I.R.C.P., and does move this Court for entry
of an order of dismi.rsal of the above referenced Petition~ filed with. the Court by Joseph H. Smith
on or about April 1, 2015, for the reasons and upon the grounds that said Petitioner continues in
his failure to establish any standing upon which he is able to invoke the jurisdiction of the Court
to address any of the subject matter issues contained in his Amended Petition, and whether

jurisdiction is so~t ·to_ be found under the Uniform Probate Code (UPC), or under the Trust

MOTION TO DISlMISS PETITION OF JOSHEPH H. S:MITH
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and Dispute Resolution Act (TEDRA), a Petitioner or claimant must have the requisite and
fundamentally required capacity to bring such claims before a court of competent jurisdiction.

and this Petitioner cannot meet any criteria undez: the Statutes of the State of Idaho. or under the·
Idaho Rules of Civil Procedure, or under the UPC or TEDRA, as Petitioner bas not and cannot·
establish his required 'burden to demonstrate standing. as Petitioner has failed to establish that he
is an "mterested person,, as it is so defined in §15-1-201(25), Idaho Code, as for an "interested
person,, (to the extent it could relate to the efforts of Petitioner) to come within the definition of
Idaho law, he must demonstrate to the Court that he is an. ... heir, devisee, child, ••. beneficiary ...
. . .having a property right in ... ..the estate of the decedent ... which may be affected by the

proceeding...• ; that the holographic Will of Victoria H. Smith, executed over 25 years ago on
February 14, ·1990, specifically identified the Decedent's two sons and her daughter, and in her
Specific handw:titten.words made reference to each of them, and with respect to her son. Joseph
H. Smith, being the Petitioner herein, she specifically stated she had previously given to him real
and personal property in the past, and that she had given her daughter, Victoria A. Smith

(Converse), personal ·property in the past, and that her only child to inherit all remaining
property, by the terms of her Will. was her remaining son, Vernon K. Smith Jr., who also underthe provisions of the Will was appointed her E'8:ecutor; that by virtue of that valid and lawfully

e:oforceable Will (the only W'tll ever drafted and executed by the Decedent). clearly and
unequivocally declined any ~queath to be: given to either of the other two, and Joseph was

thereby specifically dis-inherited and denied any property right in the estate ofthe decedent, and

by virtue of that specific exclusion, Joseph cannot be considered an ·~interested person" as a
matter of law, and Petitioner lacks any basis to invoke the jurisdiction for any court to exercise
any judicial authority over the subject matter contained in the Amended Petition filed in this

MOTION TO DISMISS PETITION OF JOSHEPH H. SMITH
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matter. That by virtue of Petitioner's lack of standing, he remains unable to state any claim upon

which any relief can be granted to him upon his Amended Petition.
This Motion is being made and filed in accordance with the provisions of Rule 12(b),

I.R.C.P., which

states therein that any

such defenses, such as Rule 12(b)(l)&(6)~ LR.C.P.,

asserting such defenses of "(1) lack ofjurisdiction over the subject maJJer", and (6) "failure to

state a claim upon which relief can be granted" SHALL be made and presented to the Court by ·
motion, and therefore to be filed prior to filing of the responsive pleading, as addressed in Rule
12(a), I.R.C.P., which therein provides, with respect to the filing of a responsive pleading: "the

service of a motion per'!'itted under this rule alters these periods oftime as follows .... (1) .... Ten
(JO) days after notice ofthe court's action", This Motion, together with Respondent's Motion to

sfrike certain unsubstantiated, utterly false, and scandalous material within the Amended Petition
are being filed. prior to the responsive pleading, to preserve the defenses and required judicial
dispositions thereon as provided for by the Civil Rules of Procedure.
The claims being asserted in the Amended Petition seek the establishment of a claim for
breach of fiduciary duty•. a claim for conversion of real property. including proceeds and profits
derived from such real property, and seeks an accounting in behalf of decedent, or purportedly in
behalf of an estate that has not even been established. That due to Petitioner•s lack of standing
to assert such clai~, in his absence of being an interested person in any existing estate, or within
any potential estate to become the subject of a probate, pursuant to what will be the Testate
Probate of the .Will of Victoria. H. Smith~ Joseph's efforts are moot altogether, as he has no

property interest to assert any claim in his behalf, or in behalf of an estate, or on behalf of the .

decedent, or in any manner against Respondent, and consequently Petitioner cannot state any
claim upon which any relief can be granted to him by any Court. These defenses have been

MOTION TO DISMISS PETillON OF JOSHBPH H. S:MITH
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supported by the previous memorandum submitted by Respondent, and a supplemental
memorandum :will b~ submitted to further support this MOTION TO DISMISS the Amended
Petition, and may be further supported by a further affidavit of Vernon K. Smith, to further
0

confirm the meritless nature of the contents of Joseph s initial Petition and Am.ended Petition

filed with this·Court. ·

That· Respondent will hereafter file his responsive pleading, affirmative defenses and
counterclaim, aml will thereafter seek summary disposition, as may include the pending
Application filed with the Court, seeking the Appointment of Vemon K. Smith Jr. as the

Personal Representative, upon any formation of any Estate for the probate proceedings of

Victoria H. Smith, Deceased, pursuant to h

Dated this 30th day of April, 201S.
By:
Vemon K. Smi~ Attorney for the Re
And Estate of Victoria H. Smith
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 30th day of April, 2015 a true and correct copy of the·
foregoing RULE 12(f) MOTION TO STRIKE was served upon tb.e following:
Stephen T, Sh~rer
Attorney at Law ·
SHERER & WYNKOOP, LLP
730 N. Main St.
P.O. Box 31 .

U.S. Mail~ postage prepaid
_-x._ Facsimile
·
Overnight Mail
Hand Delivery
Electronic Delivery

Meridian, Idaho 8.3 680

Telephone:
Facsimile:

208-887-4800
208w887-486S

Email: shererlaw@gmail.com
Attorney for Petitioner Joseph H Smith
Ronald L. Swafford

Attorney at Law
SWAFFORD LAW, P.C.
525NinthSt
Idaho Falls, Idaho 83404
Telephone:

U.S. Mail., postage prepaid

_x_ Facsimile
Overnight Mail

208-524-4002

Facsimil~:· . · 208-524-4132

Email: rons@swaffordlaw.com

Attorney for Sharon Bergmann
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VERNON K. SMITH
Attorney at Law
1900 W. Main St.

APR 3 0 2015
CHRISTOPHER D. RICH, Clerk

Boise, Idaho 83702
Idaho State Bar ~o. 1365
Telephone: (208) 345-1125

Fax:
I.S.B. # 1365

By LAURA MARTIN
DEPUTY

(208) 345-1129

Attorney for the Estate of Victoria H Smith

IN THE DISTRICT COURT OF THE FOURTH ruDICIAL DISTRlCT OF

THE STATE OF IDAHO, IN AND FOR TIIE COUNTY OF ADA
IN IHE MATTER OF THE ESTATE
OF VICTORIA H. s~rn,

)

)
)
)

Deceased.

)
)
)

CASE NO. CV-IE-2014-15352

JOINDER OF AN INDISPENSABLE
PARTY AS AN INVOLUNTARY
PETITIONER UNDER RULE 19(a)(l)

)
)

. COME$ NO~ ~e Respondent, Vernon K. Smith. and pursuant to Rule 19(a)(l), I.R.C.P.
does move for the joinder of VICTORIA ANN Sl\filH CONVERSE. as an involuntary petitioner

in this proceeding. The proposed involuntary petitioner is the daughter of the deceased, Victoria
H. Smith, and inasmu.c~ as this proceeding has been commenced to adjudicate

and deter.mine the

potential rights of the putative heirs of the deceased. Victoria H. Smith, the joinder ofVictoria Ann

Smith Conve~, as an indispensable party to this proceeding, is deemed proper and essentil:ll in
order to .fully and completely acljudicate these issues in a single proceeding. This motion is
further supported by the accompanying affidavit of Vernon K. Smith.

JOJNDER OF AN INDISPENSABLE PAAlY AS AN INVOLUNTARY PETITIONER UNDER RULE
19(a)(l)
.
PAGE 1
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VERNON K SMIT'e

PAGE

03/08

Respectfully submitted this 30th d

ernon K. Smith, Attorney for
And Estate of Victoria H. Smith

JOJ:NPER OFAN INDISPENSABLE PAATY AS AN INVOLUNTARY PETlTIONEll UNDER RULE
19(aX1)
PAGE 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 30th. day of April, 2015 a ttue and co:r:rect copy of the
foregoing JOINDER .OF AN INDISPENSABLE PARTY AS AN INVOLUNTARY
PETITIONER UNDER RULE 19(a)(1) was served upon the following:
Stephen T. Sherer
Attorney at Law

. SHERER&.WYNKOOP, LLP
730N. Main-St.
P.O.Box31 .
Meridian, Idaho '83680
Telephone:

U.S. Mail, postage prepaid
_x_ Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery

208-887-4800

Facsimile:
208-887-4865
Email: shererlaw@gmail.com
Attorneyfor Petitioner Joseph R Smith

Ronald L. Swafford
Attorney at Law
SWAFFORDLAW,P.C.
525 Ninth St.

Idaho.Falls, Idaho 83404
Telephone:- '208-52~002
· Facsimile: · 208-524..4132
Email: rons@swaffordlaw.com

x

U.S. Mail, postage p:repaid
Facsimile

Overnight Mail
Hand Delivery
ec1ronic e

Attorneyfor Sharon Bergmann

JOIND.ER OF AN INPISPENSABLE J>ARTY AS AN INVOLUNI'ARY PETlTIONER UNDER RULE
19(aXl)
PAGE 3
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VERNON K. SMITii
Attorney at Law . ··.
1900 W. Main St.
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APR 3 0 2015
CHRISTOPHER D. RICH, Clerk

(208) 345-1125

Fax:
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Boise,.Idaho 83702 ·
Idaho S,ateBarNo.1365
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By LAURA MARTIN

. {208) 345-1129

DEPUTY

I.S.B. # 1365
Attorneyfor the Estate of Victoria H Smith
IN THE DISTRlCT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE

)

OF VICTORIA H. SMITH.

)

Deceased.

CASE NO. CV-IE-2014ml5352

)
)

AFFIDAVlT OF VERNON K. SMITH

)
)

IN SUPPORT OF MOTION TO JOIN
INDISPENSABLE PARTY UNDER

)
)
)

RULE 19(a)(l)

STATE OF IDAHO ·: ) .
) ss.
County of Ada

. )

VERNON K. S¥JIB being first duly sworn, upon oath deposes and says:
1.

I am the Respondent in the above-captioned action. I am over the age of majority;

am competent to testify; and I make this affidavit upon personal knowledge.
2.

I am familiar with the allegations made in the Amended Petitioner to Establish

Brea,~h of Fiduciary Duty and Conversion, as filed in this action on April 1, 2015 by the Petitioner,
Joseph H. Smith. who is Affiant's older brother.
AFFIDAVIT 0:e'VERNON K. SMITH lN SUPPORT OF MOTION TO JOIN IN"DlSPENSA.BLE PARTY
UNDERRULE 19(a)(l)-PAGE 1

....

000286
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3.
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All claims made in that Amended Petition, as reflected in the prayer for relief. are

for the purpose of establishing a right to "take" as an heir to our Mother's estate.
4.

Any potential success that Affiant's brother, Joseph, to.igh.t have in establishing his

claims, as stated in this proceeding, would have equal application to the status of Affiant's sister,
Victoria Ann Smith Converse~ who would have equal status has an ''heir" to our Mother's estate.
5.

To the best of Affiant's knowledge and belief, other th.an Affiant's sister. identified

above, ther:e are no other unknown or unidentified potential heirs to our Mother's estate, as those

heirs would be identified under§ 15~2-103. /daho Code.
6.

For the purpose of either "determining," or "extinguishing" all claims to any share,

right or interc::st -in. our Mother's estate, it woul~ appear to be in the best interests of justice and

judicial economy to address these matters in a single proceeding conducted at this time, and to
accomplish tba~ it is necessary to join Victoria Ann Smith Converse as an involuntary petitioner in
this proceeding.

7.

'For purposes ofRule 19(a)(l), I.R.C.P .• .VictoriaAnn Smith Converse is subject to

service of process, and.currently resides in the State of Oregon.
8.

· In her. absence, it may otherwise be necessary to allow the three year statute of

limitation to pass to resolve the issue of any outstanding potential claim, as that would then
exclude her from attempting to advance any future claim, but absent that, complete relief, without
her inclusionJ cannot be accorded among those who are already parties to this proceeding.

However, Joseph knows our sister makes no claim, and as our sister well knew where she stood

with our Mother, but procedurally this process should be addressed.
9.

Victoria Ann Smith Converse would best be joined simply for the purpose ofbeing

.AFFIDAVlT OF VERNON l{. S.MITI-t

™SUPPORT OF MOTION ro JOlN INDISPENSABLE PARTY

UNDER RULE 19(a)(l )-PAGE 2
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bound by any judgment or resolution entered in tbi
Further affiant sayeth naught.

SUBSCRIBED AND SWORN TO before me this 30th day of April, 2015.

NOTARYP
Residing at ---,,L.=~=--___,.-----,---My commission expires: _.,..<+-=~.........,_....___
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 30~ day of April, 2015 a true and correct copy of the
foregoing AFFIDAVIT ·OF VERNON K. SMITH IN SUPPORT OF MOTION TO JOIN
INDISPENS~LE PARTY UNDER RULE 19(a)(l), was served upon the following:

Stephen T. Sherer
Attorney ~t Law
SHERER & WYNKOOP, LLP
730 N. Main St.
P.O. Box 31
Meridian, Idaho 83680
Telephone: · 208-887--4800
Facsimile:·
208-887--4865

U.S. Mail, postage prepaid
~x..- Facsimile
Overnight Mail

Hand Delivery
Electronic Delivery

Email: sheredaw@gmail.com

Attorneyfor Petitioner Joseph H Smith
Ronald L. Swafford
Attorney at Law
SWAFFORD LAW, P.C.
525 Ninth St· .
Idaho Falls, Idaho 83404
Telephone:
208-524--4002

Facsimile:

U.S. Mail~ postage prepaid

_x_ Facsimile
Overnight Mail

Hand Delivery
ecttonicDe

208-524-4132

Email: rons@swaffordlaw.com

Attorney for Sharon Bergmann

,AFFIDAVIT OF VEJWON K. SMITH IN SUPPORT OF MOTION TO JOlN INDISPENSABLE PARIT
UNDER RULE 19(aXI)-PAGE4
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83 702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

I/-_µ:;

MAY 12 2015
CHRISTOPHER D. RICH, Clerk
By TENILlE GRANT
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
SUPPLEMENTAL
MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS
AMENDED PETITION TO
ESTABLISH BREACH OF
FIDUCIARY DUTY AND
CONVERSION FILED BY
JOSEPH H. SMITH

INTRODUCTION
On April 2, 2015, Joseph H. Smith filed his AMENDED Petition, entitled:
"Amended Petition to Establish Breach of Fiduciary Duty and Conversion", though it
now contains a third count seeking an accounting from Respondent, not referenced in the
description of the Petition.
The Motion to Dismiss the Amended Petition, filed on April 30th, 2015, and this
Supplemental Memorandum, submitted in support of that original and supplemental

Motion to Dismiss, is Respondent's latest objection to Joseph's Amended Petition, once
again received by Vernon K. Smith, through the law office of Vernon K. Smith, in the
capacity as the attorney for Respondent.
The focus of discussion presented in Respondent's Supplemental Memorandum,
once again, seeks the dismissal of Joseph's Petition, for reasons including those
previously identified under Rule 12 (b)(6) I.R.C.P., as a result of Petitioner's inability to
state or advance any cognizable claim for which any relief can be granted by the Court
under or upon any of the factually deficient claims now being raised in the Amended

W!n
.,'~: .·,~.'n.i. fl
Qe;jjg t//~!fL,

SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FU;.
BY JOSEPH H. SMITH.
P. 1
..

~!

000290

•
Petition. Whether the claims are being pursued under the UPC or TEDRA, under Idaho
law, Petitioner has no standing under any theory in equity or law to assert there has been
any such breach offiduciary duty, or a conversion of any property of any kind, or any
basis to assert any right to any accounting for anything from or against Respondent, as

Petitioner has no cognizable or actionable claim regarding any of his newly alleged past
relationship he claims to have had with Victoria H. Smith, even assuming his statements
and allegations in the amended Petition to be true, as any claim regarding any past

relationship with his Mother, or even that with his brother (Respondent herein), are
without any "interested person" basis, and are time barred by the Statute of Limitations.
Joseph now elects to state in his Amended Petition that he held a fiduciary relationship
with his Mother, since 1966, and for almost twenty-five (25) years thereafter with her,
until it abruptly ended. If we take Joseph's statement as true, he is then acknowledging,

as a fact, that whatever he before thought or claimed his relationship to be with his
Mother and/or with his brother, he now admits it ended in the 1988-89 timeframe, as that
was when every semblance of any relationship between Joseph and that with his Mother
and his brother, became unconditionally severed and destroyed, as a direct result of
Joseph's own choices, behavior, expressed dis-association, attitude and demand for
indemnification, which specifically included an indemnification given to him from both
his Mother and his brother.
Whatever Joseph believes that relationship (or fiduciary relationship) to have
been with his Mother, be it in the nature of that as the older son, or as a participating
managing agent, or some other form of an undisclosed fiduciary he now claims he held
with respect to either his Mother or his brother, whatever it was, he acknowledges it
conclusively ended, and he was unconditionally excluded from anything further with his
Mother, Victoria H. Smith, and that did not take place as a result of any influence or any
act, word, or deed from his brother whatsoever. If Joseph is now attempting to claim by
the content of his Amended Petition that his Mother wrongfully disassociated herself
from him, well it was her right to do so, and he is barred by the limitations statute to
assert his dissatisfaction of that event now. If he somehow believes his brother is
responsible for the decision she made to exclude Joseph from every aspect of her
remaining life, including her business decisions, her financial matters, her activities, and
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
BY JOSEPH H. SMITH.
P. 2
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,
her future investments, he is similarly barred by the statute of limitations, and his
factually unsupported claim that his brother wrongfully controlled or coerced their
Mother's decision regarding Joseph, or to whom would derive the benefits of her
ownership interests, or whom would become the sole beneficiary of her estate, and be
granted the complete control of her assets to best determine the destiny of those interests,
serves only to demonstrate Joseph's clear abandonment, as well as his inability to accept
responsibility for his own actions that destroyed his own relationship with his Mother.
For Joseph to continue to suggest that somehow his brother is responsible for the
decisions of their Mother to routinely (and rightfully) chastise Joseph throughout most of
his life, starting from early childhood when Joseph stole her silver dollar and then lied to
her about it, is a rather lame excuse for Joseph to blame his brother for why their Mother
thought poorly of him throughout his entire adult life, as it was his own actions, conduct,
behavior, and what she emphasized to be his deceptive tendencies that caused her wrath
of disappointment towards him.

Our sister (who also was excluded from any

inheritance), had always expressed hated towards our Mother with a passion, essentially
claiming Mother had belittled her throughout her childhood, always comparing her to
other children, chastising her ruthlessly, and to the point she simply came to detest
Mother, and openly hated Mother, wanted nothing to do with her, and vowed she would
never come to her funeral, and to that end, she refused to attend. Their attitudes towards
each other never healed, and their distance towards each other persisted, and despite
Respondent's efforts to get Vicky to attend the funeral, she refused, unwilling even to
respond to Respondent's phone calls, but e-mailing her response with intense vehemence
and hatred towards Mother, essentially celebrating her demise. Despite Vicky's intense
hatred towards her Mother, she hasn't, at least as of yet, blamed Respondent for what she
claims to be her painful childhood experiences. It would be unrealistic to say Mother did
not engage routinely her ability to exert a "cutting edge" with words expressed towards
her children, with no less effect than would result from physical discipline. However,
given the verbal discipline, it would be accurate to say we each responded differently;
matured differently; accepted responsibilities and accountability differently, and
consequently, we were regarded differently, respected differently, and ultimately
rewarded differently, the fundamental essence of those differences were founded and
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
_P. 3
BY JOSEPH H. SMITH.
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,
anchored in loyalty, commitment, and dedication to the preservation of Mother's
interests, financial assistance, and contributing to both her legacy and her heritage, which
required a lifelong commitment, with a devotion to contribute, not take, and a devotion to
confront adversity and meet the challenges that never seemed to end, and such a reality
was neither of interest from Vicky or Joseph's standpoint, as neither seemed able or
willing to develop the attitude or commitment required to address the mandates of the
challenge. For Joseph to say his brother is responsible for Joseph's shortcomings, or that
he caused their Mother to admonish his detestable behavior, is simply ludicrous, and
when Mother had the invited opportunity to emphatically express her horrific
disappointment with Joseph, in letters she wrote in response to his invited dialogue,
wherein she expressed her disgust over his distasteful propensities, chastising his greed,
disloyalty, and deception, along with theft and conversion of her property interests, these
very letters she wrote in response to his inquiries, in the years that followed his exclusion,
were her own words, her intense expressions about his propensities and his distasteful
behavior, calling him the thief and liar that she knew and saw him to be, wanting
apologies from him, and wanting return of her property items that to this day he still has
in his possession, items that he knows were hers, being items of value, though refused to
return, well knowing he was infinitely familiar with Mother's thoughts of him and his
conduct, and knew it was his conduct, not any undue or coercive influence by
Respondent, as Joseph alone destroyed his relationship with his Mother, and his
disloyalty was able to ruin the relationship with his brother as well. Joseph well knew
that to give back what he stole from Mother would end up becoming among that to be
bequeathed to Respondent, either by virtue of the Will, or by a deed transfer, and Joseph
knew where he stood since 1988-89, and chose to endure his Mother's wrath and disgust
towards him over his ongoing theft, conversion and deception, rather than to give back
what he stole from her, seek forgiveness and attempt to restore the relationship that he
now so proudly accuses his brother of causing him to suffer the rejection and
disinheritance brought upon himself by his own behavior.

For Joseph to suggest his

brother is responsible for the complete breakdown and destruction of Joseph's
relationship with his Mother, serves to emphasize Joseph's inability to take ownership for
his own conduct and disappointing actions, and his unwillingness to address any of the
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negative repercussions building within his Mother over the many (yes many) years of
discord and disgust about his behavior. One need only read the responses to his various
letters and understand the words she used to express her thoughts to appreciate her
disappointment in him, and with Joseph well understanding the reasons for the intense
impact our Mother meant to express by the very words she chose to use to describe her
attitude and feelings towards him in these personal letters. Joseph should harbor no doubt
that he would receive nothing further from her, as he could not even buy, let alone
thereafter borrow or steal another thing from his Mother, and reading those responsive
letters, some of which have been submitted to the Court as attachments to Respondent's
initial affidavit, would leave every reasonable interpretation that Mother would never
even consider giving him anything further in her lifetime, or upon her death by any
testamentary disposition. She alone had the exclusive right to exercise any prerogative of
her choice regarding any matters of management, ownership, or inheritance of any of her
property interests, and Joseph's claim to assert any injury or some cause of action for any
alleged damage for any such ouster or exclusion by our Mother, or claim some imaginary
injury caused by Respondent "exercising coercive control over her to remove Petitioner

from involvement in what had been a family enterprise" is yet another of his unnecessary
insults, as Respondent is not responsible for either his sister's behavior or Joseph's
behavior, and at least our sister realizes it was between her and our Mother, it was their
own doing, and it was their own relationship they chose to destroy, and Respondent
caused none of it, yet Joseph has declined to take ownership of his own conduct and the
ramifications stemming from it that left him where he now is, and shall remain.
Since Joseph has identified a period of time he claims the injury commenced,
claiming it was "about twenty years prior to the death of decedent" at which time he now
alleges Respondent brought about this coercive control to remove Petitioner from

involvement in what had been a family enterprise, he would be referring to the same
period of time Respondent has before identified to have been Mother's decision to sever
any further involvement with him (essentially 1988-89). If Joseph truly believes
Respondent is to blame for what is Joseph's own shortcomings, and if Joseph felt he had
any actionable claim for a cognizable injury or damage to assert against his brother,
somehow claiming his brother should be held responsible for the deterioration and
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destruction of his relationship with his Mother, any such imaginable claim he may choose
to envision has long since been time barred, as any such breach of any fiduciary styled
claims are subject to the four year statute of limitations that expired four years after he
claims it supposedly took place, the latest date to file any such bogus claim against
Respondent would have expired in the early 1990's, and had Joseph been so brazen as to
assert any claim of a fiduciary breach by either Mother or Respondent, over this new
found "family enterprise" concept, he could have made it a public spectacle at the time,
and everyone could have heard Mother express her thoughts publicly, not just to Joseph
and a select few. Joseph seems to forget it was his own election to walk away from any
involvement in this now declared "family enterprise", and from that time forward the
relationship between Joseph, his Mother, and his brother was breached and permanently
severed. That brought an end to Mother's tolerance for him, and brought an end to
Respondent's faithful allegiance to Joseph's continuing needs for legal assistance and
legal representation. From that timeframe forward, Joseph maintained his distance from
either his Mother and his brother, as he knew his presence was neither invited, wanted, or
required, and Joseph took it upon himself to announced his disassociation from his
Mother and brother to others, confirming in his own words that he was no longer
participating in any management or involvement of Mother's business affairs or property
interests on occasions after the 1988-89 time period, and the most confirming dateline is
reflected both in the various letters, as well as cast in stone by the indemnification
documents that signaled Joseph's exclusion from any "family enterprise", as he now
elects to call it.

The letters sent by Joseph, declaring to others he had no further

involvement with Mother or his brother in any of her matters or affairs, has served to
emphasize Joseph's own recognition where he stood, then and thereafter, and both his
attitude, and more importantly, Mother's attitude towards him, never changed, and
Mother's intentions became unconditionally fixed; that neither her daughter Vicky, nor
her son, Joseph, would ever inherit from her, and she created and executed her own Will,
being holographic in nature, to make it clear what her intentions were on February 14,
1990, declaring her specific intention that her sole beneficiary would be Respondent,
being the only child willing to and who consistently did provide the critical financial
assistance and relentless commitment to Mother's assets and property interests ( which
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Joseph now has the audacity to call a family enterprise) since the death of our Father on
May 2, 1966. Mother remained true to her convictions; Respondent remained true to his
commitments and loyalty to his Mother, and Joseph remained true to his hostel nature, in
the far distance, knowing he was no longer welcomed by his Mother, and never saw the
need to visit his Mother thereafter, as he knew she had come to detest him, as those later
letters from her served to confirm. Joseph never once came to visit her or contribute one
penny to her cost of care after she became house confined, following her fall in March,
2008, and then subsequently bedridden, or anytime during the following five years
thereafter, before her death on September 11, 2013. Joseph lived less than eight hundred
feet from Mother's Victorian home, where he resided on property given to him by
Mother in 1976, where he built his residence and lives to this day, yet he never visited his
Mother even once, for the remaining 25 years before her death.
Is Respondent to be held responsible for Joseph's behavior in refusing to visit or
assist his Mother as well? Let's put this all into perspective: Joseph had no loyalty, had
no commitment, had no dedication to either his Mother or to this "family enterprise"; yet
he wanted to benefit from it, but make no serious sacrifice or commit any financial
investment to preserve or maintain it, and then decided it was his own best interests to
walk away even his limited presence or assistance, and some 25 years later, thinks he has
a right to some heir-based entitlement, despite his disloyalty, despite his despicable
behavior, despite Mother's handwritten Will that specifically and intentionally excluded
any bequeath to him, despite the durable and irrevocable powers of attorney created in
the subsequent years to vest exclusive rights to manage, control, transfer and plan the
ultimate destiny of those property interests, reinforcing the exclusive bequeath always
envisioned by her since 1990.
Joseph had no right or interest in any property held by Victoria H. Smith, and the
only real property interests he ever had is what she before gave to him, including the
parcel of land she gave to him in 1976 to build his residence, and thereafter granted to
him a recorded right-of-way access easement to that parcel in 1986, yet little did she
realize when she signed the "new" deed to him in 1986, intending only to add the grant of
access easement that he requested, that Joseph had modified the description in the deed to
get additional ground beyond what she had before given him, only for Mother to discover
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that bit of deception later on in early 2000, when the land leveling process was underway
around the area alongside Joseph's residence. Mother signed the new deed, that then gave
him a recordable easement (before that he held only a permissive easement), without
comparing the original deed description to what was now identified in the new document,
believing the only change was the inclusion of a grant of an access easement. What
Joseph had done was not discovered until the correspondence began in December, 1999,
wanting Joseph to remove his items from the area around his perimeter, so the land
leveling process could incorporate the field up to his boundary line. In February, 2000,
Joseph responded to the letter, and identified that area as being what he claimed
ownership to, as a result of his new deed. A copy of the deeds were then compared, and
sure enough, Joseph had changed the description in the deed in which he was granted him
the easement back in 1986, and the revelation of that fact, in the early spring of 2000,
served only to reinforce and justify Mother's attitude towards him all the more. (See
attachments to second affidavit of Vernon K. Smith, containing the deeds and letters).
Joseph has not alleged any cognizable claim against Victoria H. Smith or
Respondent upon any written instrument, as none exists, so consequently the only other
longest statute of limitations remaining is the four year statute that relates to any fiduciary
styled claims. Neither Victoria H. Smith nor Respondent had any duty to Joseph,
concerning any aspects of Victoria's assets, and she alone held the unconditional right to
create a Will, or grant powers of attorney, or exercise any disposition regarding her
property interests, or exercise her unilateral and exclusive right to separate herself from a
son she had come to genuinely detest, and held every right to declare him excluded, not
only from her business ventures, activities, operations, and all farming and commercial
transactions she may engage, but bequeaths as well, and if Joseph thought he had a claim
against his Mother or his brother, after 1988-89, he needed to file it in the early 1990's,
not wait until Mother died, not being here to tell her reasons for her actions, decisions,
and the multitude of disappointments over Joseph's behavior and his conduct. If Joseph
felt he had a claim against his brother, believing he had a right or interest that has been
injured or damaged by some act, or by virtue of some perceived interference in the
relationship between Joseph and his Mother, he needed to file it many years ago as well,
back when his Mother was alive, so she could then have the stage to tell the world what
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she thought of her older son, and why. Joseph took no such action because he has no such
right of action to take.
The Will of Victoria H. Smith defeats Petitioner's attempt to establish any
standing, as he was specifically identified to be an excluded heir from any bequeath, and
is not an interested party or interested person under the concept of such classification, nor
does he hold any property interest in any proceeding.

PETITIONER FAILS TO ESTABLISH THE REQUIRED STANDING AND
JURISDICTION OF THE SUBJECT CONTROVERSY REGARDING
PETITIONER'S EXCLUSION OF ANY INHERITABLE INTEREST OR RIGHT
TO ANY BEQUEATH UNDER DECEDENT'S WILL

Joseph's Amended Petition has retained the initial two counts alleging breach of a
fiduciary duty, and claim of a conversion, alleging Respondent deprived decedent of the

possession of her real property, and all proceeds and profits from such property, though
he has no factual basis to assert any such claim on behalf of Victoria H. Smith when she
was alive, and does not have any standing to assert such claims against Respondent in
light of the holographic Will entered for Probate in this matter. Joseph has added a third
count, seeking an accounting be made by Respondent, whereupon Joseph is claiming he
is a rightful heir, if it were an intestate estate, yet he cannot escape the fact he was
specifically excluded to any right to any bequeath from Victoria H. Smith by her very
Will itself, and Joseph cannot establish any standing to assert a right to any claim, as the
Will is dispositive of his inability to demonstrate standing.
The Petitioner now asserts the Court's jurisdictional basis to undertake a ruling
upon the merits of Petitioner's claims is founded in the ancillary process that may be
allowed by The Trust and Estate Dispute Resolution Act, referred to as TEDRA, codified
in Title 15, Chapter 8, Statutes of the State ofldaho. Joseph's Petition alleges TEDRA to
be the basis for the required ancillary jurisdiction under the Civil Rules mandating the
establishment for the subject matter jurisdiction of the Court, as some jurisdictional basis
is required by Rule 8(a) ( 1) I.R. C.P ., and suggesting proper venue by virtue of an existing
judicial proceeding, relating to a trust, estate, or non-probate assets pursuant to that Title

and Chapter, and relying upon TEDRA as a means to dispense with a required statement
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as to an amount in controversy, for what otherwise is being conducted in the magistrate
proceedings, as normally required by Rule 82(c)(2)(A), I.R.C.P ..
Under the general rules of pleading, as identified in Rule 8(a) (1) I.R.C.P., a
pleading shall contain a short and plain statement of the grounds upon which the court's
jurisdiction depends, when the court be of limited jurisdiction; a short and plain
statement of the claim showing the pleader is entitled to relief (standing); and a demand
for judgment for the relief to which he deems himself entitled (must be his injury and
damage). The Uniform Probate Code, §15-1-301, addresses what is to be considered the
subject matter jurisdiction of the Magistrate Court, as assigned to Probate Proceedings.
Joseph's Amended Petition seeks to now include TEDRA as part of that
JURISDICTIONAL BASIS, but for Joseph to do so, he must still demonstrate he has an
established right, and the requisite standing to even invoke TEDRA as he must have the
standing basis to advance his claims.

Joseph is not able to demonstrate he is an

"interested person" within the "Probate Court Proceedings" as defined under the UPC, as
he is suggesting the existing judicial proceeding incidental to his Amended Petition is the
pending probate matters. In Joseph's absence from being an "interested person" to inherit
any bequeath from the decedent, because of the existence of her holographic Will, the
Court cannot assume authority or jurisdiction to render any disposition under TEDRA
upon claims where no interest exists. Joseph is asserting a "breach" of ''fiduciary duty",
wants an accounting of estate assets or otherwise, and claims a "conversion" or
"deprivation" of decedent's right to real property, but he is specifically excluded from the
Will, and this is a testate matter, not an intestate matter, regardless how much Joseph
attempts to disrespect his Mother's clear and specific intentions.
TEDRA has a rather broad scope of application, without doubt, but it does not
substitute the fundamental requirement of standing, or defeat the limitations announced
within the Uniform Probate Code. In particular, §15-1-301(2), Idaho Code, (being part of
the Uniform Probate Code), states Probate Proceedings includes jurisdiction regarding:
"(2) the property ..... coming into the control of a fiduciary who is subject to the laws of
this state". That statute gives jurisdiction over the "property", that is controlled by a
''fiduciary", and the word fiduciary is defined in §15-1-201(18) Idaho Code, to
specifically define a Personal Representative, guardian, conservator, or trustee. Using
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this fiduciary definition, Joseph has no such relationship to or with Respondent to assert
any claim, but more to the point, Joseph, after being expressly excluded from any
inheritance or entitlement to any bequeath under the Will of Victoria H. Smith, is now
defined to be specifically excluded from being an "interested person," as defined at I.C.
§15-1-201(25), and consequently he does not have standing in the existing proceeding or
through this amended proceeding to make challenges as he continues to assert by his
Amended Petition to Establish Breach of Fiduciary Duty, Conversion of real property,
and any Accounting.
It is specifically defined in I.C. §15-1-201(25) that an "interested person" only

includes the following:
(25) "Interested person" includes heirs, devisees, children,
spouses, creditors, beneficiaries and any others having a property right in
or claim against a trust estate or the estate of a decedent, ward or protected
person which may be affected by the proceeding. It also includes persons
having priority for appointment as personal representative, and other
fiduciaries representing interested persons. The meaning as it relates to
particular persons may vary from time to time and must be determined
according to the particular purposes of, and matter involved in, any
proceeding. In a guardianship or conservatorship proceeding, it also
includes any governmental agency paying or planning to pay benefits to
the ward or protected person and any public or charitable agency that
regularly concerns itself with methods for preventing unnecessary or
overly intrusive court intervention in the affairs of persons for whom
protective orders may be sought and that seeks to participate in the
proceedings.
The Uniform Probate Code does authorize jurisdiction to address distribution of
property under a testamentary disposition, or trust, but the statute does not specifically

vest jurisdiction under the Uniform Probate Code to address a controversy alleging
"breach" of a fiduciary duty, founded upon an attorney-at-law, or an attorney-in-fact, as

it is being alleged now by a "non-interested" person, and Petitioner, therefore, has sought
to advance the provisions of TEDRA, upon the belief it will provide an expansion of
jurisdictional authority to that of "an existing judicial proceeding incidental to", when
that "incidental proceeding" is pending in Court under the UPC.
It would appear most logical, for all parties, to utilize the jurisdiction known to

exist under the Uniform Probate Code, that being the authority to address the distribution
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ofproperty rights under the testamentary disposition of Victoria H Smith, and let's take

the Will, confirm the handwriting to be Victoria's, and the signature to be Victoria's (as
Joseph would have no choice but to admit), and then shift the burden to Joseph to
demonstrate his nonsense and foolish claims of competency or undue influence, and get
this issue of who is or are the "interested persons" under the law, and hopefully, through
that process, shut down this charade of Joseph's attempt to steal "one more time" from
his Mother.
TEDRA has its defined purposes, powers, and definitions, wherein it specifically
defines the "matter" to include any issue, question, or dispute involving the determination
of ... heirs ... or other persons interested in an estate ... or .... any other asset or property
interest passing at death (§15-8-103(1), and the Act defines a ''party or parties" to be

defined to be ....a person who has an interest in the subject of the particular
proceeding ... (§15-8-103(3), including an heir (d) a beneficiary (e) ...... TEDRA does
not appear to include (at least specifically) the jurisdictional authority to address the
determination of an issue, question or dispute over a fiduciary, prior to death, be it in the

fashion of any attorney-in-fact or attorney-at-law, or a conversion claim, or an accounting
claim, outside the context of an existing estate, where there exists a property interest, and
then relating to the acts of a personal representative or trustee by a creditor or person of
interest as defined by the Act.
Before Joseph can proceed in any fashion, in any court, under any assertion of
jurisdiction, he must first confront the insurmountable burden before him in an effort to
establish standing; he must demonstrate himself to be not only a potential heir of the
decedent, but must demonstrate he is an actual beneficiary of the decedent, and has a
declared inheritance to a bequeath of a property interest of the decedent, and then
demonstrate by that, that he has thereby become an "interested person", who now has an
interest in the subject of the particular proceeding. Joseph can only become a beneficial
heir if the probate were intestate; Joseph knows that, and that explains his Petition he

filed seeking an intestate probate, well aware there has been a long standing Will, he was
excluded from any bequeath because of it in 1990, and because of its existence, his
fraudulent contentions about both undue influence and his foolish challenge to Mother's
competency are now being asserted, for the first time in 25 years.
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
BY JOSEPH H. SMITH.
P. 12

000301

•
No matter how many times Joseph amends his Petition, trying to land on a
jurisdictional basis and authority to address his questionable claims, there is no
established subject matter jurisdiction by any court, be it through the use of TEDRA, the
UPC, or the general authority of the District Court, to address any claim Petitioner has
characterized to be a conversion or a deprivation of real property, under Idaho law. The
only recognized conversion claims are for specified personal property (chattel), and
cannot be unidentified, unspecified chattel.

Joseph's continuing failure to meet any aspect of the standing requirements
(failing to be an "interested person" under the testate probate of the Will) remains
fundamental and fatal to any attempt to find a jurisdictional basis, as he will never
succeed in getting around the Will, and therefore he must first come within the Will as an
interested person before he could qualify to assert any cognizable claim of any nature
whatsoever. His accounting claim, regarding past transactions, as he has now raised in
Count III, does not involve him or any property rights or interests pertaining to him or
something bequeathed to him, and seeking information relating to any business activities

between Victoria H. Smith and Respondent, be it through Respondent's capacity as her
agent, manager, transferor of her interests or otherwise under any of his management
roles or his grant of the exclusive and controlling rights under the powers of attorney, do
not create any interest in which Joseph has any standing, as no duty exists to him, or vests
for his benefit, or one in which there is any privity of interest, right, or legal standing to
assert any breach of any duty or relationship of another, as no duty was ever owed to
him, either by Victoria or Respondent to Joseph, as Joseph held no property rights or

interests in any of Victoria's property, held no expectancy to any bequeath, and for 25
years acknowledged his exclusion and acted with that awareness accordingly.
Of interest, Joseph's conversion claim repeatedly asserts a breach of a duty to the
decedent, Victoria H. Smith, who has never envisioned a breach of any duty by

Respondent, as she relied upon Respondent for his continuing dedication, loyalty, and
devotion to all of her interests since 1966, and alone ever since the timeframe of 1988-89.
Victoria created the only Will; she executed the durable and irrevocable powers of
attorney only to Respondent, for use if and when needed, to accomplish their intended
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purpose authorized to him; the Will was never revoked or changed, and remained in the
house, under Victoria's exclusive dominion and control for over twenty years after she
created it;

the POA, granted in writing in 1999 was not only maintained all times

thereafter and perpetually, but was re-affirmed for the benefit of the bank in 2008, which
announced her specific bequeath intentions, structured the 2008 POA with a declared
consideration, in addition to being exclusive, durable, and irrevocable, and determined
all further bank transactions, deposits and checks drawn upon the account, would be
under Respondent's signature only, to avoid duplicate disbursements and maintain a
single ledger in the office, with the bank having Respondent's current POA and signature
on file.
Not only does Joseph have no standing to assert a claim in behalf of the decedent,
he can allege no facts to support any claim of a breach in.the nature of the relationship
she had with Respondent, and being unable to do that, has instead asserted only
unfounded and irresponsible conclusions, and cannot even attempt to come within the
four year statutory limitation ascribed to any form of a fiduciary relationship he knew has
existed in some form or another since 1966, yet he wants to claim a breach, on behalf of a
decedent who would roll over in her grave to hear such nonsense, and to add insult to
injury, seeks to do it almost fifty years later, and over twenty-five years since Joseph's
declared and acknowledged ouster and exclusion from any involvement. Victoria owed
no duty to Joseph; Respondent owed no duty to Joseph; and Joseph has no standing to
assert any baseless claim in behalf of the decedent against Respondent, as being asserted
in Count I, and there has been no injury or damage suffered by him, caused by
Respondent or resulting from any relationship between Victoria and Respondent.
Joseph's ongoing effort to establish some theory of a "fiduciary", from which a
"duty" flows, and a "breach" has occurred, notwithstanding his complete lack ofstanding
to even assert such a claim, is materially flawed by the effects of the defining criteria of
what a "fiduciary" is under the application of Title 15, and Joseph cannot allege facts that
would identify Respondent as having acted within such a capacity of that definition of
"fiduciary", for his benefit, as the meaning is so characterized and applied in Title 15.
Joseph's conversion theory, as contained in Count II of his Amended Petition,
continues with not only this lingering lack of a required standing, but remains fatally
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flawed procedurally by the non-qualifying criteria controlled by both statutory and case
law definition of conversion. His repeated failure to allege specified chattel ( specifically
identified personal property chattel as required under Idaho law), by asserting a nonexistent conversion or deprivation claim of real property, proceeds and profits therefrom,
lacks any foundation in fact or in law. Consequently, Count II of the Petition is subject to
Rule 12(b)(6) I.R.C.P. dismissal, as are all counts in his Amended Petition, due to lack of
standing to establish entitlement to relief. Subject matter jurisdiction and standing are
matters that must be pled and factually demonstrated, precisely why a statement as to the
grounds ofjurisdiction and standing are to be identified in the Pleading, so the issue is
properly presented to allow the court to ascertain both its subject matter jurisdiction and
its standing authority, as jurisdiction, especially, can neither be conferred by agreement
or stipulation, and cannot be waived, and may be raised for the first time on appeal. See
for example, In re City of Shelley, 151 Idaho 289, 294, 255 P.3d 1175, 1180 (2011);
Meyers v. Hansen, 148 Idaho 283, 291, 221 P.3d 81, 89 (2009); McClure Engineering,
Inc., v. Channel 5KIDA, 143 Idaho 950, 953, 155 P.3d 1189, 1192 (2006); Cuevas v.
Barraza, 152 Idaho 890, 894, 277 P.3d 337, 341 (2012); Wood v. Wood, 100 Idaho 387,
389, 597 P.2d 1077, 1079 (1979).
The fundamental issue that still remains, and must be addressed by the Court, is
whether Joseph can demonstrate by his Amended Petition the essential standing required
under the law to assert his claim of an injury (despite the statute of limitations), or a right
to assert a breach of a duty owed to the decedent, or a right to invoke the implication of
TEDRA, as standing in each regard is critical to the validity and survivability of any
claims under UPC or TEDRA. Most evident from Joseph's Amended Petition, given the
existence of a valid Will and his state of specific exclusion from any bequeath or
inheritance, he is factually unable to demonstrate the element of the required standing to
bring a claim for a breach of fiduciary duty owed to decedent or conversion of real
property, and the proceeds and profits derived from such property, or any accounting of
any such property assets and revenues, income or expenditures, when he has no interest
in any of that property whatsoever.
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In the case of Young v. City of Ketchum, 137 Idaho 102, 104-105, 44 P.3d 1157,

1159-1160, (2002) the Court noted the significance and fundamental importance of

standing:
It is a fundamental tenet of American Jurisprudence that a person wishing to
invoke a court's jurisdiction must have standing. Standing is a preliminary
question to be determined by this court before reaching the merits of the
case. The doctrine of standing is a subcategory to justiciability. As this court
has previously noted, the doctrine is imprecise and difficult to apply.
Standing focuses on the party seeking relief and not on the issues the party
wishes to have adjudicated. To satisfy the case or controversy requirement of
standing, a litigant must allege or demonstrate an injury in fact and a
substantial likelihood the relief requested will prevent or redress the claimed
injury. This requires a showing of a distinct palpable [perceptible, plain,
obvious, readily visible, noticeable, patent, distinct, manifest] injury and
fairly traceable casual connection between the claimed injury and the
challenged conduct. (emphasis by italic added) See also Martin v. Camas
County, 150 Idaho 508, 248 P.3d 1243 (2011), where standing was again
addressed by the Idaho Supreme Court and reiterated in 2011.

Our Appellate Courts emphasized this fundamental issue the following year as
well, in McLean v. Cheyovich Family Trust, 153 Idaho 425, 283 P.3d 742 (2012),
wherein the Supreme Court reiterated the fundamental need for a litigant to establish and

demonstrate standing, before a claim can proceed It stated:
"In order to satisfy the requirement of standing, the petitioner must allege or
demonstrate a distinct palpable injury in fact, that the injury is fairly traceable
to the challenged conduct, and that there is a substantial likelihood that the
judicial relief requested will prevent or redress the claimed injury".

Joseph's Amended Petition continues with his assertion in Count I, of a Breach of

Fiduciary Duty, (despite his exclusion of any bequeath or inheritance), yet fails to: 1)
allege or demonstrate a distinct and obvious injury in fact to him, as he is not an
interested person), 2) an injury traceable to him from the challenged conduct of

Respondent (Respondent had no duty to Joseph, and Joseph has no authority to claim a
breach in behalf of decedent, who never would claim any such breach, flawed further by
the statute oflimitations), or 3) that a likelihood ofjudicial relief will redress any claimed

injury to him that he has suffered and been damaged (he has no bequeath or right to
inherit under the Will in the first instance. He simply seeks now to obtain, after her death,
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what he knew he could never obtain while Victoria H. Smith was alive, as she would only
continue to condemn his despicable behavior).
Now, as painful as it is to again digest each of the allegations and identify the
continuing lack of standing in his Amended Petition, Respondent has reviewed each
Paragraph in Joseph's Amended Petition, and again, going through them, we find in
Paragraph 1, Joseph alleges:
"Petitioner is a natural son and heir of the deceased."
Joseph is a natural son of our Mother, Victoria H. Smith, and Joseph arguably
meets the definition of"heir" under §15-1-201 (22), but only as it is defined to be applied
in an intestate disposition. However, in this case, the Will renders this to be a testate
proceeding, and Joseph in not a recipient of any bequeath, and specifically was excluded
under decedent's Will, and he knew he was excluded any bequeath under the only Will

ever written by the decedent, undertaken by her on February 14, 1990, wherein she
specifically mentioned Joseph as her son, and specifically excluded him from any
bequeath; Joseph knows he was not to inherit, knows why he was excluded, knew there
was a holographic Will, knew he would never inherit or receive anything further
following 1988-89, as he knew he was unconditionally excluded by Mother, and if he
would like to characterize his earlier involvement as being part of a family enterprise,
then it must also be said it was by virtue of his disappointing behavior, as perceived by
our Mother, that he, being the family member, he breached his duty not only to her, but to
Respondent as well, and he chose to walk away, as his behavior was not wanted, and
what Mother wanted to bequeath to any of her family members is emphasized by her
holographic Will, completely written in her own handwriting, to which she affixed her
signature, and it has been presented to this Court to specifically demonstrate and confirm
Joseph is not an "interested person" and not to inherit any interests or property from
Victoria H. Smith, by any lawsuit, or desire, and it remained that way ever since she
wrote her Will on February 14, 1990. If he is specifically excluded from any bequeath,
despite being a son and intestate heir of Victoria H. Smith, he cannot demonstrate an
obvious injury to him, in the past, as an interested person, as he has no legal or lawful
entitlement to any inheritance, and the law does not grant an entitlement by virtue of
birth. The exclusionary effects of the Will preclude his standing to assert a claim in
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behalf of the decedent who would never make such a ludicrous claim. Every person has
dominion and control over the disposition of their property, and every individual may
give powers of attorney to whomever they want, and every person has the right to direct
who shall be bestowed any bequeath or inheritance. For the convenience of the Court,
the initial supporting affidavit filed by Vernon K. Smith, contained true and correct
copies of letters and correspondence Joseph wrote to Mother, and some responses from
Mother, following execution of her Will, along with the letter(s) Joseph wrote to Vernon
K. Smith in 1967 (at times referred to as "VK Smith", or "Blue") seeking his return from

college to assume a management role. Joseph's letters to Mother serve to demonstrate
Joseph well knew his Mother's attitude towards him, aware he would never inherit, and
Joseph was trying instead to buy land he knew he would never inherit from her, as he
knew she would give him nothing ever again.

He was excluded from all business

operations, activities, and management, and he was aware of his exclusion from
entitlement to any inheritance of any property from Mother, and she would not even sell
him property of any kind, as her unyielding objective was to bequeath or otherwise
transfer everything to VK Smith, and these letters, from and between Joseph, along with
letters written by Joe's wife, Sharon, are telling as to Mother's persistent attitude as
established towards Joseph over the years, crystalized beyond reconciliation after 198889.

The second affidavit of Vernon K. Smith, being filed and sub~tted in further

support of this amended motion to dismiss, contains true and correct copies of additional
letters written by Joseph, being occasions he wrote to Respondent, sending copies of
letters he also sent to others, which served to confirm his recognized dis-association and
exclusion in any management roles or involvement with Mother's assets and property
interests, and that served to seal the complete dis-association with him in all respects
following that timeframe, and these letters confirm Joseph knew it was solely Mother's
attitude directed towards him, for her own reasons, and her own decision as to whom she
believed was dedicated and loyal to her best interests, and whom she felt best able to
represent her interests and protect her assets, and she excluded him entirely. Joseph
knew her decision, from conversations he had directly with her, and knew her reasons
why, and may well recall his abandonment regarding the shared risk dispute with USDA
over the lease arrangements in Hamer, which led to his request for indemnification from
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any liability from both Mother and his brother, and when indemnification from liability

becomes the topic of concern, you pretty well know and can well expect the relationship
has ended. These letters also serve to confirm Joseph's newly found accusations and
claims there was some form of undue influence from Respondent that caused his ouster
from any management involvement, and his subsequent exclusion from Mother's Will, or
some form of coercion being exerted by Respondent upon his Mother to cause his
exclusion in both respects, is utter and complete nonsense, as Joseph well knew his own
actions, conduct, and behavior brought about the deterioration of his relationship with
both his Mother and brother, and not for one minute, during any of the past 25 years that
followed, did Joseph even breathe an accusation that Respondent was the cause of his
ouster in either respect. Mother's regard towards Joseph was so entrenched Gustifiably
so from her perspective as a betrayed Mother, and even more so as she discovered other
circumstances in the years that followed) that it became impossible to restore their
mother-son relationship.

In this second affidavit of Vernon K. Smith, filed in conjunction with the Motion
to Dismiss the Amended Petition, and this Supplemental Memorandum, are also true and
correct copies of documents identifying his resignation of any further association in a
corporate entity, and the indemnity given him by Victoria H. Smith and Vernon K. Smith,
immunizing him from any liability upon his election to withdraw from this so called

family enterprise he now calls it, when he before seemed to have no regret or remorse
when he chose to shirk his duty and obligation to his Mother, and to his brother, and
abandon his responsibilities as a older son of this so called family enterprise, and it
remained that way, unchanged, for over a quarter century, to the day of Mother's death.
The additional attachments demonstrate the deed transfer of a parcel of property to
Joseph in 1976, and the subsequent deed in 1986 that was given to correct the exclusion
of any grant of easement, as before it was by permission only. Jopseph needed the
recordable grant of an access easement, for finance-re-finance purposes, and Mother
accommodated him; however, the 1986 deed document presented to Mother by Joseph,
which was intended only to create the recordable grant of an access easement he needed,
and completely unknown to her, also expanded the land description within the document
that Mother was asked to sign. It was not until Mother's request that Joseph retreat from
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his use of this additional land area in 1999 (which Mother assumed he just began using
for his equipment parking convenience), did she discover by his response in February,
2000, that he claimed ownership to it, and confirmed his ownership by the second deed.
Needless to say Mother was livid, believing that once again he had deceived her, lied to
her, and stole from her, in the same fashion he had clandestinely connected his waterline
to her well, using her water and electricity for his water needs, without asking or even
telling her what he had done.

When Joseph is mentioned and excluded from receiving any inheritance in our
Mother's testamentary declaration, that becomes conclusive, and Mother is under no
obligation to explain why, but Joseph knows why, and so does his brother. With the
provisions of the Will, it becomes impossible for Joseph to demonstrate he is an

interested person, from which he has a basis to challenge any conduct, for or on behalfof
anyone, least of which the decedent, or against Mother's agent, acting in whatever
capacity, be it through his agency, or his lawful appointment under his powers, consistent
with his Mother's desires and intentions. VK Smith was granted the exclusive and only
durable powers of attorney (POA's) ever granted by Victoria H. Smith, as her intended
heir to inherit all of her interests and assets, since 1990, was her younger son, Vernon K.
Smith, vested with authority to transfer and convey all properties and interests as he may
exclusively decide, as was his vested right and obligation to accomplish as intended.
Joseph was never granted any power of attorney in any period of his relationship
with Mother, and Joseph has never had any identifiable interest in any property assets or

interests (other than what she gave him by deed) from which he could establish a basis of
injury to him. Joseph has again sought in his Amended Petition to allege the long
standing durable and irrevocable powers of attorney, vested in VK Smith, to be invalid,
though again fails to state any factual basis for that conclusion, and now claiming those
powers were notarized by clients or relatives of clients who had been criminally charged
and were represented by Respondent in such criminal proceedings.

Such reckless

allegations should be retracted by Petitioner, through his attorney, as the intended
implication of those defamatory statements is to infer a lack of the statutory qualification
of either Carolyn Puckett, Royal Von Puckett, and/or John M. Gibson, in their capacity as
authorized notary publics under the statutes of the State of Idaho, who are unquestionably
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authorized to witness or confirm signatures, and for Joseph to assert the inference their
notary powers are somehow invalid by a falsely alleged criminal behavior, or by virtue of
a former or present client relationship, is irresponsible behavior.

Joseph lacks the

requisite standing, (not an interested party), to even make such a claim of invalid status,
let alone his inability to factually support it. Joseph has no standing to demonstrate any

interest or rights in any property or challenge the authority vested within, by, or ever
exercised under or affected by any POA's, from which to attack the POA's or assert a
fiduciary breach, when he is not a protected or interested party, beneficiary, party in

interest or has any intestate expectancy, and cannot demonstrate he has any interest
vested by some fictitious family enterprise, or in any of the property transferred to VHS
Properties, LLC.
The following excerpts taken from a recent unpublished California Court of
Appeals decision, In re Estate of Richardson, [the citation is now available, and a copy is
again attached], is perhaps significant to the issue raised in opposing Joseph's challenge
to the matters raised in his Amended Petition. In the California case, Richardson had
three adult daughters at the time of his death, one of whom he bequeathed nothing, and
she was completely disinherited. This disinherited daughter, Stretton, continued in her
attempts to contest the estate proceedings.

The California Court, as stated in the

following excerpts, found she had no standing to do so:
In estate proceedings, whether an individual is a party depends on
whether he or she is an "interested person" with respect to the particular
proceeding. (Estate of Davis (1990) 219 Cal.App.3d 663, 668.) Probate
Code section 48, subdivision (a)(l) identifies various parties who may
qualify as an "interested person," but limits these definitions to an
individual having a property right in, or claim against, an estate that may
be affected by the probate proceeding. (Lickter v. Lickter (2010) 189
Cal.App.4th 712, 728; see Ross & Cohen, Cal. Practice Guide: Probate
(The Rutter Group 2013) ,r 3:84.1, p. 3-32.) Under this statutory
definition, an heir is not an "interested party" if a court has
previously determined the heir is not a beneficiary under the estate
documents. (See Lickter, supra, at pp. 732-733; Estate of Powers (1979)
91 Cal.App.3d 715, 719-722.)
The probate court did not err in concluding Stretton was not a party
to the proceeding on Tobey's August 2011 petition. Although Stretton
was an "heir at law," she had been expressly disinherited under
Father's will. Thus, Stretton was not a beneficiary who had standing to
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object to a status report or a preliminary distribution request. (See Prob.
Code, §§ 48, subd. (a), 11600, 11602.) The court properly denied
Stretton's section 170.6 disqualification petition on the ground that
Stretton was not an interested party in the proceedings.
The Court then went on to observe that Stretton's prior participation in estate
proceedings did not establish her continued standing to participate in all future estate
proceedings:
We also reject Stretton's contention that Tobey waived her right to
object to Stretton's participation in the proceedings because Stretton had
previously participated in probate hearings involving Father's estate. The
fact that Stretton may have been an interested party in prior proceedings
when she had a direct interest in the outcome (for example, where she
claimed that Father had not revoked his earlier trust) does not mean she
had a continuing interest. (See Prob. Code, § 48, subd. (b) ["meaning of
'interested person' as it relates to particular persons may vary from time to
time and shall be determined according to the particular purposes of, and
matter involved in, any proceeding"]; Estate of Davis, supra, 219
Cal.App.3d at p. 668 ["a party may qualify as an interested person entitled
to participate for purposes of one proceeding but not for another"]; see
also Arman v. Bank ofAmerica (1999) 74 Cal.App.4th 697, 702-703.) ~
the time of Tobey's August 2011 petition, it had been finally
determined that Stretton was not a beneficiary under any estate
document and had no standing as a creditor under any possible
theory.
Joseph cannot establish any factual basis from which to base a challenge to any

conduct in the exercise of the POAs, as it was not his business at any time, and he has
been denied any bequeath or any inheritance under the Will, being the Probate document
that solely controls Joseph's ability to establish any standing, and he has been specifically
excluded from any bequeath or inheritance under the Will. When he has no possessory or
ownership interest in any of the property, and is not an interested person or party, there is
no basis for him to seek judicial relief, from which he can attempt to redress an injury
that has never existed and never incurred by him. Joseph received the only real and
personal property contributions he will ever get from his Mother,(some of which was by
deception and silence) and he would see no more of her generosity, after 1988-89, a
decision she had made even before the execution of her Will in 1990. These letters and
documents attached to the initial and second affidavit of Vernon K. Smith confirm
Joseph abandoned and relinquished any participation in Mothers property interests, and
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confirmed his awareness of his exclusion in 1991. He could not even purchase an interest

thereafter. Her rejection was for meaningful reasons about which he was fully aware, as
Mother's responses to his various letters make readily apparent, and it was so intense that
Joseph never even so much as "darkened her doorstep" as he knew her attitude was
relentless, and her regard towards him was carved in stone, and from a Mother's
perspective, was more than justified. All of this is very familiar to Joseph, though he
does not relish occasions when reminded of his behavior, either from Mother, or the
limited discussions with his brother, VK Smith, and Joseph's desire to pursue this quest
to ''take from our Mother", now after she has died, and to do it one more time, is rather
unsettling, to say the least, and quite despicable from Respondent's perspective, and
Joseph's very behavior in trying to do so again demonstrates his true nature to want to
"take", never contribute, and that trait, among others, his Mother saw much
disappointment, and had much justification when calling him a thief and a liar, and this
unsavory propensity that inflicted him was part of the cause for his disloyalty and lack of
commitment to Mother, and one must conclude that his greed and selfish nature
overshadowed his ability to meet his responsibilities to his Mother, and eventually the
negative effects took its toll and became the spectacle of frustration to his Mother, as his
actions now taken to undermine his Mother's Will is nothing short of being consistent
with the history of Joseph's conduct, and although the validation of the Will would
terminate the need to make his character a public exposure, his actions suggest it might
be time to make it a public spectacle within these proceedings.
Victoria H. Smith was a straight forward mother; she spoke her mind, and as
Joseph has so chosen to ascribe the moniker to her, he would call her a "war pony", and
concluded that she had "an uncontrollable desire and need to fight", and "is obsessed
with it". Joseph knows Mother could never be told what to do, as she was about as head
strong as they come. Mother had no desire to speak to either him or his wife, and after
she saw the deed Joseph had her unknowingly sign in 1986, that had expanded upon the
land dimension from that which she before she had given him in 1976 (something she
became aware of in 2000), she was even more vocal in her disgust and attitude towards
Joseph,

and to have any face-to-face conversation between them would absolutely

degrade into even more hostility and anger, and for all those reasons he was told not to
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come to her house, (he lives 800 feet or less from the Victorian House) and was told to
keep out of her business dealings. She made it painfully clear she would never sell him

any land, and never give him anything else, as the Will so concludes, and the letters so
demonstrate she wanted him to give back what he had taken from her.
These letters, along with Mother's responses, also demonstrate Joseph had no

protected interest by any fiduciary relationship between VK Smith and Victoria H.
Smith, or in any manner was he to be embraced as a principal or protected party under
any agency, or was there any family enterprise, or did he have any reasonable expectation
to inheritance whatsoever from her, or undertake, after her death, any claim on behalf of
her, for any perceived breach of a duty owed to the decedent, as Respondent was the only
one she relied upon and chose to bequeath everything, having granted the only powers,
who preserved and protect her assets, for what would be to his eventual exclusive benefit
of control.
Reading through these letters and documents is not enjoyable nor entertaining;
rather sad and embarrassing to see the deterioration of Joseph's relationship with his
Mother, and the childish behavior he chose to express towards his brother. Joseph's
attitude was revealing then, just as it is now expressed through this disingenuous
Amended Petition. He has made his conduct and behavior a material issue, as Joseph
wants to challenge Mother's Will, her powers of attorney, and transfers undertaken as
Mother had contemplated would take place, and some of his history, and relevant matters
sufficient to expose the disingenuous nature of his Amended Petition is displayed in these
few documents revealed to the Court, and serves to demonstrate his nature and his
attempts now to seek to acquire what he could never get from our Mother when she was
alive.
The composite of these letters and documents lets the Court understand why
Joseph was intentionally excluded from any bequeath, why he would not inherit from her,
as he abandoned his obligations to her, refused to contribute financially, earned nothing,
shared nothing, avoided responsibility, shunned any inconvenience to him, and showed
no gratitude or appreciation for what she had before given to him.
In Paragraph 2, Joseph states:
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"Respondent, Vernon K. Smith (hereafter Vernon K. Smith) is also a natural son
and heir of Victoria H, Smith."
Vernon K. Smith is a natural son of Victoria H. Smith, and in fact is the only heir
of Victoria H. Smith who has been declared a bequeath and right to inherit, a fact known
to Joseph for over twenty-five years, pursuant to the Will as identified above, and a
situation that would never change, despite Joseph's efforts to communicate with Mother
to alter the path of destruction he had before taken that allowed him to avoid any
inconvenience or expense for over a quarter century. Consequently, since Joseph was
intentionally excluded from any interest in any of Mother's property, Joseph has no
standing to assert any claim, as he was excluded from the benefits or the effects of any

fiduciary involvement, duty, or powers-of-attorney, as he has no interest in or exposure
from any exercise of such duty or powers, and he could never establish an interest under
Mother's only Will, as Joseph was specifically and intentionally precluded from any
capability, and can never demonstrate a standing from which he could advance any claim
for a perceived injury to him, as no damage or liability has ever existed after 1988-89,
and no judicial action could redress any non-existent claim for a damage or injury that
never took place.
In paragraph 3, Joseph now alleges:
The Court's jurisdiction, concerning his subject matter controversy (fiduciary
breach, conversion, and right to an accounting), he now suggests is invoked by the authority
of TEDRA, in light of the procedural assertion it would be incidental to an existing judicial
proceeding under the Uniform Probate Code pending before the Court. As addressed above,
there exists no standing under TEDRA either. The overall purpose of TEDRA was to set
forth, generally, provisions for the resolution of disputes involving trusts and estates in a
single chapter under Title 15, and specifically intended to provide non-judicial methods for
the resolution of matters by agreement, but provides for judicial resolution of disputes if a

non-judicial resolution is not obtained.

However, the provisions of TEDRA do not

supersede, but rather intended to supplement the provisions and procedures otherwise
contained in Title 15, being the Uniform Probate Code. (See §15-8-101(2) & §15-8-201(2)).
Once again, Joseph has no standing even under TEDRA, as the invocation of the provisions
of TEDRA will not provide a substitute for the fundamental need to demonstrate a factual
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basis for his standing requirement in the first instance. TEDRA does not provide him any
alternative avenue to redress or raise claims under the pretext that it provides an ancillary
procedural process as a substitute to meet his burden of the "justiciability" issue of standing,
critical to the advancement of any such claims, mandated a matter of law, and although
TEDRA's application as a jurisdictional basis to vest this Court with the authority to take on
these issues under the pretext we have an estate matter pending, there exists no justifiable
basis to go beyond the valid and enforceable holographic Will of Victoria H. Smith, and that
Will does not afford Joseph any basis to expand upon the use of TEDRA, as a special forum,
as he cannot demonstrate standing, since he is not an "interested person" by virtue of the
Will, as the definitions within Title 15 so provide. To be more specific, even under the
definitions contained within TEDRA, the "party, or parties" is defined to mean a person who
has an interest in the subject of the particular proceeding (§15-8-103(3)(a-m). Joseph's only
potential for meeting a definition is under (d) an heir, but in that context, he must "have an
interest in the particular proceeding", and he would have an interest only if Victoria H,
Smith had dies intestate, and she did not. Consequently, Joseph has no "interest" under
TEDRA by statutory definition, and is without any "property interest" as required of an
"interested person" under UPC, so again, Joseph cannot demonstrate standing under
TEDRA or the UPC to assert any claims contained in his Amended Petition, all of which
alleged claims are time-barred in any event, and TEDRA will not provide him an avenue to
avoid "interested persons" in the probate of an existing Will, controlled under the Uniform
Probate Code, as he cannot become a party having an interest in the estate under The Trust
and Estate Resolution Act. For Petitioner to attempt to bring assets back into an estate, in
which he has no interest, provides him no basis to redress or obtain relief from a Court, as he
cannot escape the indisputable fact Victoria H. Smith deliberately, intentionally, and
purposely excluded Joseph, as well as excluding her daughter, Vicky, from any right of
bequeath or inheritance, for her own reasons and lasting disappointments stemming from
their own conduct over the years, for which Joseph and Vicky were alone responsible for
their own actions causing hostilities between them, and not the result of any influence or
coercive effects forthcoming from Respondent, as they didn't need Respondent's
involvement in their relationship with their Mother; they successfully found ways to destroy
their own relationship all by themselves.
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In paragraph 4, Joseph alleges:
This proceeding is incidental to an existing judicial proceeding relating to a trust,
estate, or non-probate asset pursuant to §15-8-202(2), Idaho Code.
The "existing judicial proceeding" is either Joseph's reference to his disingenuous
petition to conduct an informal intestate probate proceeding, despite the fact he is
infinitely familiar with the holographic Will Mother created and executed, or he is
referring to the subsequent filing of the petition by Vernon K. Smith for formal testate
probate, evidencing the Will itself that precludes Joseph's deceitful attempts to establish
himself as an "interested person", or a "party of interest" in an estate, by virtue of
heirship, when the Will declares the "interested person" as defined by the statute, who
will come into existence. It was only because of Joseph's deceitful attempts to wrongfully
gain an ownership interest to assets by virtue of an intestate petition, seeking a
distribution to heirs, under the deceitful and false assertion there was no Will, when he
knew differently. He knew he had been historically denied any bequeath, had a copy of
the Will, yet he sought to fictitiously create an interest he otherwise knew he did not
have. Is that not fraud upon the Court, as Joseph knowingly he was excluded 25 years
ago, and denied any bequeath or inheritable interest in any of these property assets, and
no thanks to him, have been preserved, maintained and expanded upon during our
Mother's long and gifted life of almost 100 years. This "incidental" proceeding (if it is
intended to refer to the deceptive intestate petition, is an exercise in futility, not to
mention its questionable application, as there exists a Will, where Joseph was specifically
and intentionally excluded from any interest whatsoever, and these aspects regarding
Joseph's standing remains the stumbling block for Joseph in any proceeding, and upon
the probate of Victoria's valid and enforceable Will, under summary proceedings, it will
lay bare the fictitious claims of "undue influence" and "coercion" Joseph has foolishly
chosen to raise, as there is total absence of any genuine issue supported by any material
fact to challenge what was Mother's own formation of her own handwritten, signed, and
dated holographic Will, and will serve to be dispositive of Joseph's unmeritorious and
rather insulting claims against Respondent and his Mother, when the very letters he wrote
and various documents he wanted and signed serves only to confirm he "made his own
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bed" and now he must lie within it, and cannot blame anyone but himself for his own
choices and decisions he alone made, and the destruction of his relationship with his
Mother, he alone served to destroy without any help from his sister or his brother, and
whether his exclusion be premised upon his greed, deceit, selfishness, and his ongoing
avoidance of a duty of honor, loyalty and dedication to his parents' needs, or premised
upon other disappointing behaviors found to be disgusting to his Mother, as these letters
help to describe, Joseph was excluded from the Will, and he has no standing to challenge
or claim any fiduciary breach, conversion or assert any right to an accounting.
In paragraph 5, Joseph re-alleges:
Each of his preceding allegations, which have been addressed above.
In paragraph 6, Joseph alleges:
Essentially that Joseph originally had a fiduciary relationship with his Mother,
after his Father had passed away in 1966.
Joseph fails to identify, document, or define the basis for saying that, or to address
whether it continued or was terminated, or in what manner such an historic claimed
relationship and assumed duty (if that's what he claims) now invokes any standing to
make the claims he now seeks regarding Respondent and Victoria H. Smith. Of interest,
Joseph's letters sent to Vernon K. Smith, along with other documents, confirm he either
terminated that involvement, or he otherwise acknowledged he was terminated from any
such involvement or management capacity, agency capacity, or right to exercise any such
activity, and the letters and documents confirm what took place at that period of time 25
years ago.
In paragraph 7, Joseph alleges:
Essentially that for almost 25 years Joseph fully, or with Respondent's assistance
(with respect to legal matters and contracts, etc.), managed the affairs of Victoria H.
Smith.
The letter(s) Joseph sent to his brother in 1967 may tend to diminish the idea of
"fully" within that statement, but it remains a fact Joseph was the older son, from whom
much was expected by a Mother and a younger brother, but frustrations and
disappointments were mounting beyond any further tolerance by our Mother, and for
many reasons, her choice was to eliminate his involvement in any fashion, as Joseph's
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letters and documents have come to so confirm. Going from 1966 forward, for a period of
25 years, that brings us to 1991. Joseph's elimination by Mother actually began in the
1988-89 timeframe, and it culminated with his withdrawal or removal, as he received the
indemnification he wanted at that time. By reference to one of his letters written in 1991
and sent to Respondent, he speaks of his exclusion, referencing letters he also sent to
tenants who were leasing the Home Place, and therein he confirmed within his own
disclosure and handwritten words that he had been eliminated from any management
role, and nowhere did he complain or attempt to blame or accuse Respondent of conduct
that provoked it or caused that situation to come about, or that he was forced out by any
coup of his Mother and brother to overthrow him or exile him wrongfully, but instead he
simply acknowledged Mother had made her decision over what management styles she
believed to be in her best interests (that's the way in which he approached the issue), and
Joseph accepted that fact, and made clear he was eliminated and no longer having any
agency authority whatsoever, and he was notifying others of his withdrawal, and that he
would have no further involvement. That all occurred 25 years ago, and the situation
never changed, and the hostilities only worsened, as the letters and documents thereafter
served to confirm. None of that historical commentary provides him with any required
"interest in the proceeding", or serves to make him an "interested person", or create any
right, title, privity of interest, or legal basis to demonstrate the requisite standing to assert
any claim, when he has acknowledged his awareness of a termination and withdrawal of
any involvement (be it a fiduciary involvement, if that is how he has now chosen to
define it to be) with either his Mother or his brother regarding any of her properties or her
interests.
In paragraph 8, Joseph alleges:
Essentially that Respondent assumed control of the properties owned by their
Mother, about 20 years prior to her death, exercising coercive control over her to remove
Joseph from involvement in what had been a family enterprise.
As the documents presented to the Court would demonstrate, Joseph's own letters
and insistence on receiving indemnification from his Mother and his brother don't render
much support for this ambitious assertion. If Joseph historically felt this was a "family
enterprise", and he had a vested interest in it some 25 years ago, he forgot to tell anyone
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his thoughts on the subject, but had he been so inclined to regard it as being such, and
willing to exercise and show loyalty and commitment to her, instead of forsaking his
Mother in what selfish ways he could imagine, possibly it could have turned out much
differently than it did. If Joseph felt a claim existed against either of us, he should have
taken action then, so Mother could have put him in his place when she was alive, not wait
a quarter century to assert a claim that has no meaning, in the face of his own letters and
documents that refute that assertion, and now time-barred some five times over, after our
Mother has died. No standing exists here.
In paragraph 9, Joseph alleges:

That Victoria H. Smith executed a power of attorney, purportedly July 15, 1999,
drafted by VK Smith, and purportedly notarized by Carolyn Puckett. Any relationship
under a power of attorney between decedent and Respondent is irrelevant to Joseph's
need to demonstrate standing by showing he has an interest in property under the Will of
decedent. To identify a POA and to later attack it will serve no procedural basis under
TEDRA or the UPC to assert a claim without an interest in property to base a claim.
In paragraph I 0, Joseph alleges:

That Carolyn Puckett, upon information and belief, is a relative of Royal Puckett,
a client of Respondent, whom he represented on more than one criminal matter.
Carolyn's notary capacity could never be in question, as the public records with the
Secretary of State would confirm her authorized capacity to be on July 15, 1999. Mr.
Puckett, who is her husband, would not appreciate that false contention "whom he
represented on more than one criminal matter", as there has been no criminal matters
(save possible traffic citations) to require any representation. Mr. Puckett was an Emmett
City Police Officer in decades past; had before secured Respondent's assistance in
various civil matters, in which he prevailed, and has been a notary himself as well as
Carolyn.

This factually flawed accusation, seeking to somehow challenge a POA

executed by Victoria H. Smith in 1999, doesn't provide any basis to establish standing, as
Joseph has no interest in any property, or embraced within any POA a duty owed to
Joseph regarding any property interest.
In paragraph 11, Joseph alleges:
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That the durable power of attorney (the 1999 edition) was recorded in the Ada
County Recorder's Office as Instrument Number 2014-081603, over fifteen years after its
alleged execution by the decedent.
The POA's were recorded in the County as indicated by the recording date
reflected within the instrument number identified in the County Recorder's Office, and
POA's are typically recorded when required to be recorded only in conjunction with the
recording process of other conveyance documents recorded. The recording dates do not
affect the validity of the various transfers or the enforceability of any powers granted;
rather the recording dates on deed transfers and conveyances relate to the proposition of
the expression: "first in time, first in right", as it relates in respect to any competing
conveyances and transfers of real property interests. There has never been any competing
conveyances or property interests of Victoria H. Smith, as Respondent was the only
person possessing that exclusive grant for any purpose to conduct transfers, and was
authorized to do so as he determined his best interests to be, as he was the sole
beneficiary, and exclusively held the controlling right to convey interests. Nothing
contained within that allegation provides Joseph any standing to invoke jurisdiction under
TEDRA or the UPC to advance claims without having any property interest.
In paragraph 12, Joseph alleges:
That a subsequent durable and irrevocable power of attorney was drafted by VK
Smith, and purportedly signed on April 11, 2008 by Victoria H. Smith. Once again,
nothing contained within that allegation provides any basis to allow Joseph any standing
to invoke jurisdiction under TEDRA or the UPC to advance claims without having any
interest as either an interested person or having a property interest in the proceeding.
In paragraphs 13, 14, 15, and 16, Joseph alleges:
Essentially that the 2008 durable and irrevocable power of attorney had provided
eternal and plenary authority to Respondent over decedent's assets; that it was notarized
by John ''N." Gibson (who Joseph believes to be a former criminal law client of
Respondent, though the man's actual name is John "M." Gibson), and that the 2008 POA
was recorded in Jefferson County, Idaho, in 2013, and both POA's are invalid.
Respondent realizes Joseph has no actual knowledge of any of Respondent's
authorizations, powers, activities, management, operations, or as to the creation of either
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the 1999 or 2008 POA's, as Joseph had no contact with Respondent's office, and Joseph
had not been associated with any involvement with Mother's business needs or interests
for a quarter century, and in like fashion, Respondent was no longer being asked to assist
Joseph with any of his legal needs since the 1988-89 timeframe (other than in 1990, when
Joseph had his wife, Sharon, call Respondent, wanting Respondent to ask their Mother to
"give" his brother, Joseph, an undivided interest in Mother's domestic water well, so he
could again re-finance his residence, as he had no other water source at the time). As to
Joseph's reference to Mr. Gibson, he was never a "former criminal law client" of
Respondent, and his "criminal background", if any, may consist of traffic citations, and
his wife worked for the Ada County Sheriffs office in years past. What Joseph has
alleged, as what he "believed to be" the background of both Messrs. Puckett and Gibson,
is an unfortunate misstatement, but it may come from the same questionable logic he
chose to express his belief of a "family enterprise", which is a noble concept, and
something that some close families are able to develop, but it proved to be unattainable in
the Smith Family, even if Joseph dreamed of that possibility in his younger days when
he spent much of his youth growing up around two older and wonderful gentlemen,
Bruce Watson and John King, as they had no other close family members. Joseph had
the opportunity to act like an older brother and to act like an older son, but his conduct
and choices served to compromise and diminish that possibility, and even the theory of
such an ideal concept was dashed by Joseph himself a quarter century ago, and blaming
others won't solve his dilemma, and neither attacking Messrs. Puckett and Gibson, or the
validity of the POA's, will provide any merit toward his requirement to demonstrate a
standing to challenge what our Mother had a right to do, and what Respondent was

authorized to do over the last quarter century. As to the recording process of the POA in
Jefferson County, that took place to complete the public record recording process of
certain transfers before made to VHS Properties, LLC, as was needed to document the
Jefferson County property transfer for also taxing purposes, required in each county, so
as to update County records on tax notifications reflected by recorded documents for tax
and assessment purposes. To attack Mr. Gibson, an authorized Notary Public in Idaho,
and to assert any POA's granted to Respondent, to now be invalid, long after their
creation, without any factual basis whatsoever to claim such, is serving no purpose in
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meeting Joseph's requirement to demonstrate standing to show Joseph is an "interested
person" or holding a "property interest affected by any proceeding", a quarter century
after he abandoned his Mother and brother, and never looked back, other than to see how
he could take more. If Joseph is now sorely disappointed over his former actions and
behavior, Respondent can sympathize with that reality, as both his Mother and his brother
were very disappointed with him as well when his behavior and attitude was all taking
place, but he cannot escape the fact he caused it to become what it did, and his frustration
now, over the reality of what comes from his past behavior (being excluded from any
inheritance) is not something he can change with false accusations, or take pride by
insulting his Mother.
In paragraphs 17, 18, 19, and 20, Joseph alleges:
VK Smith breached his fiduciary duty to his Mother, by transferring decedent's
real property into an LLC owned and controlled by him; has failed to apply to her benefit
income received; farmed property without paying a lease; and failed to account to her for
rents and profits received from the property during her lifetime.
Again, Joseph has no knowledge what was done, how it was done, when it was
done, by whom or why. The only form of communication Joseph had with Mother in the
years since the 1988-89 timeframe was through the few letters he wrote to her, seeking to
buy from her certain items of personal property (trip hammer and the Model 202
Ferguson tractor) or buy the small parcel of land next to his house, as he wanted to again
expand his truck and equipment parking area further. He knew he would never inherit
anything from her, so he was then attempting to buy several things he wanted to have, but
that too was likely an impossibility, as it remained in the forefront of Mother's mind the
items he had before kept or stolen from her, kept possession of what she wanted back,
and he would not return it to her, even when she asked to do so. The irritation intensified
even more once Mother discovered (in 2000, through correspondence relating to the land
leveling project in the field next to his residence) that Joseph had already conducted an
unauthorized "expansion" of the perimeter .around his residence, by the content of the
deed he prepared in 1986 (without her knowledge because of the description change he
incorporated into the deed that she was unaware of, as Joseph had prepared and presented
the new deed for her to sign when she agreed to give him the recordable easement he
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
BY JOSEPH H. SMITH.
P. 33

000322

wanted, instead of just the continuation of the permissive easement he had since 1976, as
he needed to refinance his residence. Mother was unlikely to give him the time of day
after that little act of deception was brought to her attention in 2000.
Joseph has no standing to challenge anything regarding the exercise of powers
given to Respondent, or the extent of broad authority regarding the assets, when Joseph
has no recognizable interest in any property or that of an interested person, and what's
rather obvious about Joseph and his history, it is clear that he knew he had no interest, or
even any expectation of any inheritable interest to anything, made aware from his very
acts and words as his letters so demonstrate, so what is now his newly found idea to an
"entitlement" as the "son" and a living "heir" of decedent, newly invented idea of there
being a "family enterprise", of which he is a part, only adds to the shame reflected by his
ongoing disrespect towards his Mother's many past requests for return of her property,
his failure to pay attention to her expressed disappointments, his abandonment and
demands for indemnification, her expressions about his true behavior as a thief and a liar,
and his failure to change his ways, and now his challenge to her very right to determine
her benefactor, who shall inherit, and the full extents of her bequeath, now embraced in
his Amended Petition with the attitude he is authorized to act in her behalf, claiming
breaches in Respondent's duty to their Mother, with not one shred of standing authority
under TEDRA or the UPC, and at all times ignoring the clear intentions of the decedent,
as evidenced by the Will, the powers of attorney, the course of action and how
Respondent and his Mother have dealt over the past 25 years, clearly demonstrating her
intentions and the obligation she always felt towards Respondent for

Respondent's

involvement and fmancial assistance that made her life and fmancial security possible
over the past almost 50 years.
Those various paragraphs fail to allege how that relationship between others
entitles him to advance a claim regarding the business activities of others, unrelated to
Joseph's interests or property rights. Joseph has even failed to specifically define the

nature of, or the manner and existence of that "fiduciary relationship", (be it as Mother's
attorney-at-law, or only as her attorney-in-fact, or as her managing agent, or as her only
loyal and dedicated son, who alone addressed all financial burdens and contributions
needed for preserving and managing assets for almost 50 years) or how that relationship
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affects him, when he had no right of involvement, or any element of control of what
activities are undertaken.

Joseph cannot demonstrate how that relationship between

Respondent and his Mother affects Joseph H. Smith, or how it caused him to be an
iJyured party, or has resulted in any event that has caused him to now suffer damages, as
he was never affected from the existence of any "fiduciary relationship" between Vernon
K. Smith and their Mother, whether acting as an attorney, agent, son, or attorney-in-fact,
representing his mother's interests, or at any time while Mother was acting as the
Executrix of her husband's estate, during which time Vernon K. Smith was saving and
preserving her assets, not any of Joseph's assets or interests, and certainly without any
help from Joseph. Mother has repeatedly said, in Joseph's presence at times, that had it
not been for Blue (VK Smith's nickname), there would have been nothing left of what
Vern (her husband) had worked so hard to acquire.
Joseph can show absolutely no involvement or interest whatsoever with Mother
from 1988-1989 forward, or having anything to do with Mother's assets, or with VK
Smith's involvement as a fiduciary, or of Joseph having any glimpse of any expectation
or right to inheritance, either by act, by law, by Will, by lease, by sale, or by any desire of
Mother to bequeath anything to Joseph, as his relationship with Mother was beyond
redemption, and remained that way to the moment of her execution of her holographic
Will in the spring of 1990. Mother had a period of twenty-five years to reflect on what
she did, and she never once saw reason to change her mind, and the POAs confirm, and
the letters thereafter reflect the tone and attitude she felt towards him. Mother reiterated
her resolute attitude and clear intentions when requesting the execution of the April, 2008
durable and irrevocable power of attorney she endorsed, as she was then becoming more
confined to the house, having fallen in March, 2008, and a continuing use of a POA, for a
signature on check disbursements was becoming needed, and a current POA was
executed for the benefit of the Bank.
The allegation that Vernon K. Smith either "induced" his mother to execute a
power of attorney (POA), as said in the original Petition, paragraph 4, or now the idea of
"exercising coercive control over her to remove Petitioner from involvement in what had
been a family enterprise", as said in the Amended Petition, paragraph 8, has no
supporting factual basis, as Joseph was not there, and has not been "there" for over
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twenty-five years, and any such statement he should elect to allege in his Amended
Petition, as a conclusion in his pleading, constitutes an unsubstantiated conclusion , as he

has no factual basis, and subject to an order striking such conclusions from the pleading,
and dismissal stemming from his ongoing lack ofstanding to either attack or claim injury
to him from any exercise of authority under the POA's that do not relate to him or his
property interests. This conclusive statement is not a plain and concise statement offact,
and the unsubstantiated conclusion cannot withstand challenge to such lack of
sufficiency or standing to support a claim. There is neither a reference by date, by
document, or by any content of any POA identified within the Amended Petition to
identify any basis supporting any inducement, or coercive control, let alone any injury or
damage to him, as he is not an interested person, and not involved by the existence of any
POA, and any allegation to demonstrate how Joseph intends to overcome his complete
lack of standing to address or challenge the "plenary authority" that has no involvement

with any rights or interests of Joseph. These POA's have existed since 1999, yet have
now become the object of Joseph's factually unsupported claims of inducement or
coercion, yet he cannot demonstrate any such inducement or coercion, and he has no

knowledge of their execution, and can show no damage has resulted to him, by virtue of
any act taken under any POA, when he has no right, title, claim or interest in any of
Mother's properties.
Most importantly as to Joseph's amended pleading, the court must first consider
in what manner the execution of any powers of attorney by Victoria H. Smith serve to
give this Petitioner the required standing to assert any claim to challenge or attack either
power of attorney executed by Victoria H. Smith, which authorized Vernon K. Smith to
act regarding her interests, not any of Joseph's property holdings, and Joseph cannot
demonstrate any right, title, claim, or interest existing with respect to any real or personal
property of his that has been affected or injured, by any such POA, as no real or personal
property of Joseph came within or under any authority of any POA, and consequently he
cannot demonstrate the required standing to challenge any conduct or authority exercised
under any power of attorney executed by Victoria H. Smith, and Joseph is factually
unable to establish any cognizable damage or injury to him, as a result of any exercise of
that authority granted under either power of attorney from Victoria H. Smith.
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
BY JOSEPH H. SMITH.
P. 36

000325

-

-

Joseph has failed to factually allege in what manner the existence or exercise of
authority under any power of attorney has personally caused any injury to him, by any
transfers or transactions made under same, when he had no interest in any of Victoria's
assets, not even a future expectancy of an inheritable interest, as he knew where he stood
with our Mother a quarter century before, and his letters help confirm that fact.
Joseph's statement that both powers of attorney are invalid is yet another
unsubstantiated conclusion, not a factual statement to which a response can be

reasonably framed within an answer, and subject not only to an order striking that
conclusion from the pleading, with dismissal of the claims for his lack of standing to
assert any power of attorney is invalid. When Joseph is unable to demonstrate any
standing whatsoever, he cannot make an unsupported assertion that any POA executed

between Victoria H. Smith and Vernon K. Smith, having no effect or consequence upon
him, is invalid, and Joseph has never had a cognizable interest to be affected by the
existence of any such POA, and cannot demonstrate any perceived injury that would be
caused to any real or personal property belonging to him, as he holds no right, title,
interest, or even any future expectancy by inheritance from Victoria H. Smith, as stated
above, and he was expressly excluded from any bequeath in the Last Will and Testament
of Victoria H. Smith executed on February 14, 1990.
For Joseph to say that Vernon K. Smith breached his fiduciary duty to decedent
by, among other things, transferring all of decedent's real property into an LLC owned by
Respondent and fully controlled by Respondent, is another conclusion, stating Vernon K.
Smith "breached'' his fiduciary duty to Victoria H, Smith, who was the principal, and
would never claim that, as the POA's were intended and designed for that specific
purpose of eventual transfers. Joseph had no standing, as he has no privity of interest,
and no factual basis to say that, and that very conclusion of "breached" contradicts his
previous untenable conclusion wherein Joseph stated "both such powers of attorney were
invalid". His unsupported conclusions are mutually exclusive, as you cannot breach an
invalid POA; if there were no powers of attorney, the deeded transfers of decedent's
property could not have been accomplished, the and the transfers were the intended result
to be done, as otherwise, Vernon K. Smith would be receiving Victoria's property
interests by testamentary disposition, rather than by the transfer of ownership by deed,
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and transfer was contemplated by Victoria and Vernon K. Smith to become the preferred
course of action, and was intended to be done in that fashion, ever since 1999, and reconfirmed with the execution of the POA executed in April, 2008, after Mother fell in
March, 2008, and confined more to the house, and executed and re-confirmed the POA
for more current banking purposes.
Respondent has powers specifically authorized to conduct such transfers as
performed, and the transfer included Victoria H. Smith as a member within the LLC, for
Internal Revenue Service tracing purposes, to demonstrate the source of the property
assets within the LLC. Once again, Joseph has no standing to challenge any POAs, let
alone claim a breach, when he is not a party in interest to the POA, or its exercise of that
authority, and not only is his Petition premised upon unsubstantiated conclusions, but
Joseph has no cognizable interest in any of the real or personal property interests of
Victoria H. Smith that could result in any recognizable injury or damage to him. Joseph's
allegation that the transferred property is now owned by Respondent is another
unsubstantiated conclusion; a limited liability company is a statutorily created entity, and
that lawfully established entity owns the property, and Respondent is a member and
managing agent of that entity as was created by statute.
For Joseph to say Vernon K. Smith breached his fiduciary duty to decedent by
failing to apply for her benefit income decedent was receiving from properties she owned
and was leasing to others, is a blending of conclusions in relation to his claim that a
"breach" of a fiduciary duty occurred (the existence of which is not identified in a plain
and concise statement to indicate Respondent was acting in a capacity as her attorney-atlaw, attorney-in-fact, managing agent or son, especially given the earlier allegation the
POAs were invalid), and blends that conclusion with his lack of standing to challenge
what income was received, or to whose benefit it went, or what was leased, or to whom,
when, for how much, or upon what terms, as Joseph obviously had no knowledge as he

had no interest or involvement for over a quarter century, and his attempt to now inject
himself, after Victoria's death, is a disgrace in itself. There is no factual allegation that
Joseph had any right, title, claim, interest, right of expectation, or right to any distribution
to any income for which he can show any entitlement. As to the issue of timeliness,
Joseph has alleged the "fiduciary relationship" has been in existence for "over twenty
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years prior to the death of the decedent" (paragraph 8 of Joseph's Amended Petition), and
by virtue of that statement, and the applicable statute of limitations, recognized to be a
four year statute, since a claim for breach offiduciary duty is not covered by any of the
more specific statute of limitations, the Courts apply a four year statute of limitations as
is described and contained in §5-224, Idaho Code. See Jones v. Runft, Leroy, Coffin &
Matthews, Chartered, 125 Idaho 607, 873 P.2d 861 (1994). Joseph is unable to allege

what was, or what was not, applied to the benefit of decedent, at any time, in any
business transaction, or for what purpose, as he has been completely dis-associated with
either Victoria H. Smith or VK Smith since 1988-89.
Joseph lacks standing to assert any allegation over any unidentified income
proceeds or profits is compounded by his inability to assert he has any interest in any
income; he simply has no idea, what income,

if any, was, or was not, applied to the

benefit of the decedent, and it remains none of his business for the past quarter century.
Joseph cannot claim a perceived right to any income, as it was never his, and he cannot
demonstrate any injury to himself, over matters that never concerned him in any way.
Joseph has no standing to even allege any unspecified benefit, as he has no privity of
interest to any benefit. He asserts conclusions, without any standing to establish an
interest or injury to him, arising from any benefit to be applied to another, and in every

respect, Joseph could never be, and has never been, a real party in interest, as he is not an
interested person with any beneficial interest.
For Joseph to say Vernon K. Smith breached his :fiduciary duty to decedent by
farming property owned by her, without payment for use of the land, and by failing to
account to her for rents and profits received from decedent's property during her lifetime,
suffers from the same defects as stated above, stemming from being conclusions and a
failure to allege facts to identify a basis regarding income or use, or rents, profits or
payments, and his ongoing fundamental failure to establish standing to assert any claims
over use or payment relating to properties in which he has held absolutely no interest, no
involvement and no right of expectation either during the life of Victoria H. Smith, or any
expectancy of inheritance upon her death, as he was aware of the Will, its contents, and
his exclusion of any expectation, as emphasized above. Joseph cannot even allege a
factual basis to show properties were leased, or to whom, or for what amount, or when,
SUPPLEMENTAL MEMORANDUM IN SUPPORT OF MOTION TO DISMISS AMENDED
PETITION TO ESTABLISH BREACH OF FIDUCIARY DUTY AND CONVESION FILED
BY JOSEPH H. SMITH.
P. 39

000328

and certainly he cannot assert any right or entitlement to payments to him, from which
any damages or injury to him has occurred, when he has no cogrzizable interest in any

income, any land use, or any land use payments, or land lease payments, or in what
manner any such allegation constitutes a right for him to interfere in any transactions or
operations of any properties of Victoria H. Smith that would never involve him, and
could never give rise to a perceived injury or damage to him, as set forth above.
INADEQUACIES OF THE CONVERSION CLAIM
In addressing the contents of his Amended Petition, we now come to Count II, in

which Joseph is alleging a Conversion of real property, proceeds and profits derived

from such property, and the Petition reincorporates all previous allegations from the
Breach of Fiduciary Count (as stated in Paragraph 21 of the Amended Petition), and then
proceeds in Paragraphs 22, 23, 24, 25, 26, and 27 to generally allege and state:
Vernon K. Smith exercised dominion and control over decedent's property; had
no right to do so; he deprived decedent of possession of her real property, proceeds and
profits; decedent suffered damages, including loss of value of the real property and
proceeds at the time of taking; that Petitioner is a rightful heir of decedent and has

standing to assert these claims because of his interest in decedent's estate; and
Respondent breached his duty to decedent and decedent's heirs at law, and wrongfully
converted property to which Petitioner would have been entitled upon death ofdecedent.
The fundamental difficulty with this entire claim is not only as to Joseph's
inability to demonstrate the standing he is required to establish in order to commence a
claim for "conversion" of decedent's property, (Joseph lacked any interest, entitlement,
expectation, or involvement in decedent's "property" by virtue of decedent's

testamentary disposition, as this is not an intestate proceeding as Joseph sought to infer it
was to the Court when he filed his rather disingenuous Probate Petition for intestacy), but
from a legal and procedural standpoint, Joseph is further impeded in advancing any such
claim by virtue of the inadequacy of the allegations of a non-specific chattel in a

conversion claim.
Under Idaho law there is no cause of action for the conversion of real property, as
confirmed back to the 1970's, as announced in Rowe v. Burrup, 95 Idaho 747, 750, 518
P.2d 1386, 1389 (1974) The Idaho Supreme Court has more recently defined conversion
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to be "a distinct act of dominion wrongfully asserted over another's personal property in
denial of or inconsistent with rights therein". See Peasley Transfer & Storage Co. v.
Smith, 132 Idaho 732, 743, 979 P.2d 605, 616 (1999). With that definition, looking at

Joseph's Amended Petition, Paragraph 23 states: VK Smith had no right to exercise such
dominion and control; and Paragraph 24 states: as a consequence of such exercise,
respondent deprived decedent of the possession of her real property, and all proceeds
and profits from such property. The Peasley case, as cited above, was later cited with

approval in Taylor v. McNichols, 149 Idaho 826,243 P.3d 642 (2010), wherein the Court
said the definition of conversion, as announced in the Peasley case, "can be broken down
into three elements which are required for a claim of conversion to be valid: (1) that the

charged party wrongfully gained dominion of property; (2) that property is owned or
possessed by plaintiff at the time of possession; and (3) the property in question is
personal property. Joseph has failed to factually allege any of those factors required to

support such a claim that Vernon K. Smith has wrongfully gained any dominion and
control of any property, or that he exercised such dominion and control wrongfully, as he
obtained and exercised such, continuously, in one form or another, for about 50 years.

Joseph cannot say, by any stretch of the imagination, that he owned or possessed any of
the property rights or interests at any time, let alone at the time they came into the actual
or constructive possession of Respondent, as they were the property of Victoria H. Smith
until July 4, 2012, as Joseph never owned, possessed or was entitled to any of the
property at any time, let alone during the past quarter century of Victoria's life, so

clearly, Joseph cannot advance a conversion claim, as Joseph continues to lack standing
to asset any claim, let alone that for a conversion. Not only is there a complete absence of
any ownership or possessory interest by Joseph at the time of any claimed exercise of
dominion and control of the property, but as importantly, Joseph could never qualify as
an "interested person" to gain standing in the probate proceeding because of the existence
of an executed Will, making this a testate matter, as there is a holographic Will, and he is
specifically excluded by the terms of the decedent. Joseph has never held ownership or
possession of these property interests he now claims to have been converted. His claim is

unconditionally defeated by the lack of qualification of specific chattel emphasized in the
Taylor case. Joseph's Amended Petition alleges "respondent deprived decedent of the
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possession of her real property, and all proceeds and profits from such property. There
are no facts to demonstrate that any deprivation ever occurred, and Joseph is not
empowered to act on behalf of Victoria H. Smith. Furthermore, Joseph's Amended
Petition alleges real property, not personal property and proceeds and profits of real
property are not specified chattel. At no time would Victoria H. Smith ever claim
Vernon K. Smith deprived her of anything, as he was the only one who gave, never took,
a distinct difference between the sons of the decedent. Joseph is not proceeding upon his
Amended Petition as the agent for Mother, as he would never be given such authority.
Victoria owned whatever real property he claims as being deprived, not Joseph, and
Victoria's property was transferred to VHS Properties, LLC on July 4, 2012, as was
contemplated would occur before her demise. Joseph has no involvement with, or
ownership interest in, or possession of, any of the real property, or proceeds and profits
from such property. The law is clear that real property is not a proper subject of a

conversion claim, yet Joseph has erroneously alleged that in his Petition. The Petition
also fails to describe personal property of a specific chattel, just as was the situation in
Taylor, as cited above, and in that particular case, the Court addressed the allegation and

stated: "Respondents converted a sum of money, and Idaho case law clearly states that
"[n]ormally, conversion for misappropriation of money does not lie unless it can be
described as a specific chattel." Warm Springs Props., Inc. v. Andora Villa, Inc., 96 Idaho
270, 272, 526 P.2d 1106, 1108 (1974). See also High View Fund, L.P. v. Hall, 27 F.
Supp. 2d 420,429 (S.D.N.Y. 1998) ("More particularly, if the alleged converted money is
incapable of being described or identified in the same manner as a specific Chattel, it is
not the proper subject of a conversion action.") Taylor, supra, at 847. (added emphasis

by italic) Nothing in Joseph's Petition suggests the ''proceeds and profits from such
property" could be, or have been, described or identified as a specific chattel. Not only

does Joseph fail to establish the dominion and control was wrongful, or that he had
ownership, or that he before had possession, he is incapable of describing any proceeds
and profits as a specific chattel, as proceeds or profits do not qualify as a specific chattel,
and in either event, their alleged origin is from that of real property, which is not the

required criteria under the law of conversion. These inadequacies, however, continue to
be trumped by the standing dilemma he faces from the inception. The Taylor case
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involved a Rule 12(b)(6) I.R.C.P. motion to dismiss the case in light of the failure to
demonstrate standing, resulting in the failure to state a claim upon which any relief can be
granted, and the Supreme Court focused upon the lack of standing, and affirmed the
dismissal, as previously granted by the district court.
Joseph has no right to assert either a breach offiduciary claim or a conversion
claim, or an accounting claim, as he could never be acting on behalf of Victoria H.

Smith; he has no standing to show any interest, or assert any right of ownership over
personal property, and he cannot

establish any required specific chattel description,

over which he can demonstrate standing, and all such allegations and claims in his
Amended Petition are baseless from the inception. Joseph has been aware for over two
generations that Vernon K. Smith was the only one performing in some continuing
capacity, either as Victoria's dedicated son, or as her attorney-at-law, or as her attorneyin-fact, or as a manager, or as an agent, or as her only dependable and loyal son, all of
which was to Mother's tremendous appreciation and gratefulness, which capacity has
been continuously exercised, as it has been effectively required of Vernon K. Smith
following our Father's death on May 2, 1966, and almost exclusively in years that
followed, without any financial participation or involvement of Joseph, and, without
exception, during the past quarter century, dating back to 1988-89.

It will serve Joseph well to become more acquainted with more of his rather
telling letters, written to his brother, Vernon K. Smith, not just what he wrote in 1967,
while Vernon K. was completing his college education so he could then become a lawyer,
to provide the financial means and capacity to address his Mother's ongoing needs to
maintain her property and a lasting heritage, but what he wrote in the days following his
departure or exclusion. Joseph may have forgotten it was he who insisted his brother
come home from his third year at Gonzaga University, to dedicate devotion to Mother's
daily needs, to prevent the inevitable loss of everything, and Joseph's farewell letters
when he acknowledged Mother's decisions and his surrender of any authorization as an
agent of Mother in 1990-91. Joseph needs to refresh his memory with those letters
(attached to the affidavit and second affidavit of Vernon K. Smith), firstly being the letter
Joseph admitted he could not do it (or possibly would not do it, as his interests were then
and always thereafter in a trucking business to be developed for himself, and he said, for
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Mother's sake, his brother needed to take leave of absence (called a withdrawal passing)
from second semester, third year in Gonzaga's Florence Program, and come home to
pursue what Joseph knew he could not do to preserve and protect Mother's property
interests, and secondly, his confirmation of his farewell letter(s) from any further
involvement, about which he places it upon "management style" not "coercion" or
"inducement" accusations to remove Petitioner .from involvement in what had been a
family enterprise. Joseph needs to read those letters, starting with Joseph insisting Vernon
K. Smith abandon his college curriculum, almost lose his 2S military deferment as a

student, suffer the potential exposure of becoming a Vietnam casualty, then to assume the
role as a warrior and protector of our Mother, something the older son was unwilling to
do, and to finalize his recollection with letters, written in his handwriting, telling those of
his unconditional departure, and from his perspective, why, none of which supports the
betrayal within a family enterprise, or signs of any coercion, inducements, or any
wrongdoing by his brother, but rather, and quite to the contrary, his recognition and
confirmation he was no longer able to act as an agent in any sense of the word, and, by
his own actions and words, accepted that elimination of any further role, and showed no
telling signs of hostility towards his brother, beyond his recognition there was a
difference, as between him and his brother, as perceived by their Mother.
Almost 50 years ago, Joseph insisted the burden and right of exercising such
dominion and control be placed upon his brother, and it was done with Mother's
blessings and insistence Respondent complete law school, and but for that devotion and
continuing financial assistance, it would be proper to say, Joseph, there wouldn't even be
the land upon which Mother was kind enough to give you in 1975-76, upon which you
built your house on the ranch in 1975-76, as the Home Place, like everything else Mother
owned, had debt to contend with, and there was that mortgage on the Home Place, was a
debt your only brother, Vernon K. Smith, provided the funds to satisfy, though Joseph
knew little about these debts after Vernon K. Smith assumed that role, as Joseph was too
busy developing his trucking business in1967. All financial shortfalls, and need of
funding had to be addressed and done to preserve the property Mother owned, and only
through the management and continuous contributions directly from Vernon K. Smith,
was that accomplished, and with no inconvenience to the older son, Joseph, who seems to
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have forgotten all of the consuming liability associated with these various property
interests. That concern over liability was not of Joseph's interest, and he again showed
his disinterest, wanted no involvement, wanting indemnification, and expressed his desire
to be dis-associated with whatever he then thought this family enterprise was back in
1988-89, and he documented that decision and departure, with farewell letters to boot.
INADEQUACIES OF THE ACCOUNTING CLAIM
In Count III of Joseph's Amended Petition, he seeks an accounting, though
continues in his lack of standing to demonstrate any right to receive an accounting for
any period of time, when he has no property interest whatsoever to base it upon.
In Count III, paragraphs 28 thru 32, Joseph generally alleges:
VK Smith assumed essential control over decedent's property and finances for the
past twenty years of her life; that he had no actual authority to act on her behalf prior to
1999; that he did not account to her before her death; has not accounted after her death;
and upon information and belief he owes decedent's estate funds, in an undetermined
amount, from which an accounting should be provided.
These conclusions are rather provocative, and before Joseph chooses to make
these provocative assertions, he would do well to again read the holographic Will of
Victoria H, Smith, the Decedent, (after he again reads the responsive letters from his
Mother in the years following 1988-89), as decedent's Will was created exclusively by
her, written out in her own handwriting to confirm her unequivocal intentions, signed by
her on February 14, 1990, seeking to express upon no uncertain terms what would
become of her property interests, and Respondent's need to focus upon the eventual
transition, and in what format that would occur, and how best to address the preservation
and protection of these assets in the meantime, and in doing so, continuing to provide for
Mother's financial best interests, maintain business associates, and tend to the needs and
the continuing protection of these assets, as the end result was to complete that transition
to Respondent's eventual dominion and control, either by continuing with the
testamentary disposition or by deed transfer to be effectuated in accordance with the
POAs executed to accomplish that objective as well. However best to accomplish this
transition of dominion and control, within the anticipated disposition of Mother's assets
to her son, Vernon K. Smith, that was his prerogative, including how and when, as for the
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•
last quarter century he alone was to be and remained identified as the heir to receive the
exclusive bequeath, and for Joseph to continue to dishonor his Mother by seeking to
challenge her wishes and desires, that which he has known was her intended disposition
for the last quarter century, (about which we even spoke during a five hour conversation
in May, 2006, when Joseph came to me to acquire the Model 202 Ferguson tractor).
Joseph's exclusion was brought about from his own conduct, and for him to now
foolishly and fraudulently challenge her Will, in an effort to find a basis to claim a right
of standing, is the ultimate insult, but true to his nature is not beneath him, and in the
final analysis, given his history and behavior, should his brother expect anything less
from what motivates him, well knowing he had "burned his bridges" with his Mother,
and he knew he would get nothing further from her.

CONCLUSION
The Amended Petition of Joseph H. Smith, filed against the Respondent, Vernon
K. Smith, alleging claims for breach of fiduciary duty, conversion of real property, along
with the proceeds, profits, and income derived therefrom, and requesting an accounting,
fails to state a claim upon which any relief can be granted by any court of equity or law,
as Petitioner lacks the fundamental requirement of standing, given the fact Joseph H.
Smith is not an "interested person" as required by the UPC under Victoria H. Smith's
Will; he is not a "person who has an interest in the particular proceeding" under the
definitions required in TEDRA (be it an ancillary or other ~i-stimr1ucJICiat"Pftx:e
and pursuant to Rule 12(b)(6) I.R.C.P. Joseph's Am
for those reasons set forth and argued in the initial

dum

submitted in support of the Amended Motion for dismiss

»-

Dated thi~day of May, 2015.
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following addresses:
Clerk of the Court
Fourth Judicial District
200 W. Front Street
Boise, Idaho 83702

(

)

U.S. Mail
-6919
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)

d

Sherer & Wynkoop, LLP
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CKRISTOPHE':R O. RICH, Clerk
By TENIU.E GRANT
DEPUTY

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF

)

)
Victoria H. Smith,

CASE NO. CV-IE-2014-15352

)

)

Deceased.

MOTION TO JOIN
INVOLUNTARY PLAINTIFF

)
)
)

_ _ _ _ _ _ _ _ _ _)

Petitioner Joseph Smith, by and through his counsel of record, hereby moves this court
for an order pursuant to Rule 19(a)(l) of the Idaho Rules of Civil Procedure to join an
involuntary plaintiff.
This motion is supported by the Affidavit of Counsel and Memorandum of Law
Supporting Motion to Join Involuntary Plaintiff filed herewith.
DATED this

_j__ day of June, 2015.

& WYNKOOP, LLP

Stephe T. Sherer, of the firm,
Attorney for Petitioner
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CERTIFICATE OF SERVICE

tru/41!!-

day of June, 2015, I served a true and
I HEREBY CERTIFY that on
correct copy of the foregoing MOTION TO JOIN INVOLUNTARY PLAINTIFF upon the
following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O.BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
)
)
)
)
)
)

______________

CASE NO. CV-IE-2014-15352
MOTION TO STRIKE PORTIONS OF
RESPONDENT'S RESPONSE AND
OBJECTION TO PETITION FOR
FORMAL ADJUDICATION OF
INTESTACY AND APPOINTMENT
OF PERSONAL REPRESENTATIVE;
AFFIDAVIT OF VERNON K. SMITH IN
OPPOSITION TO PETITION FOR
FORMAL ADJUDICATION OF
INTESTACY AND APPOINTMENT OF
PERSONAL REPRESENTATIVE; AND
AFFIDAVIT OF VERNON K. SMITH IN
OPPOSITION TO PETITIONS FOR
INTESTACY AND APPOINTMENT OF
INTESTATE ADMINISTRATORS

Petitioner Joseph H. Smith by and through his counsel of record moves to strike portions
of Respondent's Response and Objection to Petition for Formal Adjudication of Intestacy and
Appointment of Personal Representative, the Affidavit of Vernon K. Smith, Jr. in Opposition to
Petitions for Intestacy and Appointment of Intestate Administrators; Memorandum in Support of

MOTION TO STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO
PETITION FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF
PERSONAL REPRESENTATIVE AND AFFIDAVIT OF VERNON K. SMITH IN OPPOSITION TO
PETITION FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF
PERSONAL REPRESENTATIVE, AND AFFIDAVIT OF VERNON K. SMITH IN OPPOSITION TO
PETITIONS FOR INTESTACY AND APPOINTMENT OF INTESTATE ADMINISTRATORS - 1
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Motion to Dismiss Petition, and Affidavit of Vernon K. Smith, Jr. filed in Support of Motion to
Dismiss Petition filed by Joseph H. Smith to Establish Breach of Fiduciary Duty and Conversion.
These documents purport to contain statements of fact which must conform to Idaho Rule of
Civil Procedure 56(e).
This motion is supported by the Memorandum Supporting Motion to Strike.
Hearing is requested on the date of Respondent's Motion to Dismiss Petition, on June 24,
2015 at 9:00 a.m.
Oral argument is requested.
DATED this

/ 1,1

I

day of June, 2015.
SHERER & WYNKOOP, LLP

Stephen/T. Sherer, of the firm,
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this /O~ay of June, 2015, I served a true and
correct copy of the foregoing MOTION TO STRIKE upon the following, by the method
indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131

MOTION TO STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO
PETITION FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF
PERSONAL REPRESENTATNE AND AFFIDAVIT OF VERNON K. SMITH IN OPPOSITION TO
PETITION FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF
PERSONAL REPRESENTATNE, AND AFFIDAVIT OF VERNON K. SMITH IN OPPOSITION TO
PETITIONS FOR INTESTACY AND APPOINTMENT OF INTESTATE ADMINISTRATORS - 3
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I.S.B. #3605
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CHRISTOPHER D. RICH, Clerk
IBy TENIU.E GRANT
DEPUTY

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF

)
)
Victoria H. Smith,
)
)
)
)
Deceased.
)
_ _ _ _ _ _ _ _ _ _)

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF
COUNSEL RE: MOTION TO
JOIN INVOLUNTARY PLAINTIFF

STATEOFIDAHO )
) ss.
County of Ada
)
STEPHEN T. SHERER being first duly sworn deposes and states:
1.

I am counsel of record for the Petitioner in this matter and make the following

statements of my own personal knowledge:
2.

I spoke with Victoria Converse on or about December 16, 2014 when she

indicated to me that she did not wish to be involved with litigation regarding the estate of
Victoria H. Smith;
3.

Ms. Converse indicated to me that she resides in Oregon and has so resided for

several years.
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DATEDthis~ ofJune,2015.

SUBSCRIBED AND SWORN to before me this_!/_~-- day of June, 2015.

Public for Idaho
siding at: Meridian, Idaho
y Commission Expires: 10-14-2015

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this / ~ day of June, 2015, I served a true and
correct copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF MOTION TO
JOIN AN INVOLUNTARY PLAINTIFF upon the following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
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JUN 1 0 2015
CHRISTOPHER D. RICH, Clerk.
By TENIUE GRANT
DEPUTY

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF
JOSEPH H. SMITH

Deceased.
---------------.)
STATE OF IDAHO )
) ss.
)
County of Ada

JOSEPH H. SMITH, being first duly sworn deposes and states:
1.

I am a petitioner in this matter and make the following statements of my own

personal knowledge;
2.

I was raised around ranches and farms. I was approximately 12 years old when

my father bought property, now known as the home place, between Chinden Boulevard and the
river. That property originally constituted 132 acres;
3.

A few years later, my father bought an additional 44 acres to make 176 acres for

the home place;
4.

I assisted my father and, after his passing, provided management services for my

mother on the home place and other properties from the time I was 12 years old, until 1992,
approximately 38 years;
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5.

As a young teenager, I worked regularly with the dairy cows (milking, feeding,

cleaning of corrals) I did some of the farming after school and on weekends and during summer
time, by tilling, seeding, cultivating, irrigating, and harvesting crops;
6.

In 1962 we converted to a beef cattle operation and I became the foreman

manager and agent of the operation. We maintained approximately 450 head of beef cattle,
pasturing and feeding them in feedlots;
7.

My father Vernon K. Smith passed away on May 2, 1966;

8.

In 1964 my father obtained 520 acres in the Gowen field area. We drilled two

wells, purchased a circuit pivot sprinkler and a natural gas engine for pumping the water. We
moved the sprinkler back and forth between two 160 acre parcels. This operation ceased two
years later when my father passed away;
9.

In 1968, with my mother's blessing, we changed the home place into a cow/calf

operation. I would obtain the feed for the cows, do the feeding, adding the minerals and salt, as
well as branding, vaccinating, dehoming, castrating, doctoring and spraying of the cattle. I also
cleaned the feedlots of manure, and did the farming and irrigation of the home place. My wife
Sharon, reguarly helped with these tasks;
10.

In the late 1950's, my father purchased two sections ofland near Hamer, Idaho. I

assisted him in arranging to drill wells, put sprinklers on the property and learned about leasing
the property as my father leased it on a crop lease. After my father passed away, we did a cash
lease;
11.

I was involved with all these properties, as an agent for my father, and for my

mother after my father's passing, up through 1992. I was involved with all of the leases of the
property;
12.

In general, my brother V.K. Smith (hereafter "VK") would do legal work, such as

drawing up leases that were acceptable to my mother and I and to the renter;
13.

By 1985 all the properties were paid for in full;

14.

From my father's death until the properties were all paid, I hired all employees

that we had to handle the properties;
15.

My mother never learned how to drive an automobile. When I reached the age of

14 and obtained a driver's license, I was one ofmy mother's main sources of transportation.
When I married my wife Sharon, approximately seven years later, Sharon and I were the main
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sources of transportation for Mother. It was not uncommon for Sharon or I to take my mother
someplace several times a week. When my son and daughter were old enough to drive, they also
began to act as Mother's drivers;
16.

Contrary to what was alleged by my brother, I did not live in the old cracker box

farm house rent free. Until about 1968 I received a modest wage for my work, and part of that
wage was to live in the house. After about 1968 I continued to act as an agent and a helper for
my mother without a wage, but with the house furnished;
17.

My father purchased other properties on Idaho Street, and an office building on

1900 Main St. that included seven apartments. Ironically, my brother has utilized the office
building, without rent, since 1971. From 1968, when I was no longer an employee (all of the
properties were leased out at that time), I rented out the old farm house after I moved out, rented
out the highway building on the home place, collected those rents and maintained those
properties, delivering the rent payments to my mother. I continued to act in this capacity, as my
mother's agent, from 1968 through 1992;
18.

In 1968, my wife and I started a trucking business and continued that business for

41 years, to be able to make my own living and not have to charge my mother for anything that I
did for her;
19.

As I continued managing the farm and ranching, I also did some land leveling,

helped build the hay barn and ensilage pit, and an extensive set of working corrals for livestock.
Those items were built in the late 1950's/early 1960's. I also built several miles offences for the
home place when we had cattle there;
20.

I helped manage the property near Hamer for approximately 32 years, from 1960

through 1992;
21.

I was the manager-agent for the home ranch leased to other ranchers from 1972

through 1992-twenty years;
22.

I handled leasing of the highway building on Chinden, located on the home place,

from 1966 until 1992-26 years;
23.

Since V.K. finished law school in about 1971, he took over managing the office

building, the house on West Idaho Street and the seven apartments. I have never known what
was done with all of the rent monies from all of the properties since 1992. Since there is no
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money mentioned existing in Mother's estate at the time of her death, the only presumption is
that V .K. took all of the rent money for his own use;
24.

To the best ofmy information and belief, the rental on the Hamer property about

ten years ago was $125,000 per year, plus installation of new center pivot sprinklers which
would belong to the estate of Victoria Smith (illegally currently of record in the name of VHS
Properties). The reasonable rent with the sprinklers would now total at least $250,000 per year;
25.

The home place has an approximate rental value of $45,000 per year, at a modest

figure of $250 per acre. The seven apartments would bring an approximate rental rate of
$50,000 per year, and the West Idaho Street and Raymond Street houses would bring about
$20,000 per year. I know these rates and values because I had been involved in management of
many of these properties, knew what they were worth at the time, and have been able to adjust
my knowledge of the rates based on the inflation and other housing factors in the Boise area;
26.

Attached as exhibit A is an approximation of the rental income which would have

been received from Mother's property annually at the time of her death, over $400,000 per year;
27.

Before we moved into our new house in 1977, in 1976 we had asked and received

permission from my mother to hook into her well to provide water for us. Our agreement was
that I provide a bigger pump and provide the maintenance that I subsequently did from 19761992. When we re-financed the house in 1992, the bank required us to show a legal right to
water. My mother agreed to give that legal right, signing a paper for the bank. After consulting
with VK, Mother "changed her mind". I asked Mother to grant the easement temporarily so we
could get the loan, and then drill our own well. She refused. This was an early indication of
VK's influence over Mother;
28.

During the last few years I was involved with the ranching and farming

operations, which essentially terminated in 1992, I could see my mother falling more and more
under VK's influence;
29.

After moving out of the old farm house, my wife and I moved into our new house

where we currently reside. One of the last renters of the old farm house was a man named
Wendell Hill, who lived there with his wife and young daughter for a few years, paid their rent
every month and paid their own utilities;
30.

During the time that Mr. Hill lived there, VK was building a warehouse/shop type

building close to the rental house, approximately 150 feet away. VK needed electricity for his
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project, so he ran electrical cords and hooked up to the house that Mr. Hill was renting. This
both provided him electricity and obviated the need for a building permit, which upon
information and belief was never acquired. Mr. Hill protested to me that VK was running up his
power bill and that they were coming into his house when he was not there and without his
permission;
31.

I spoke to VK about the situation and he made it clear to me that he was not going

to change how he was handling the situation. I then spoke to my mother, Victoria, and she
agreed that VK was in the wrong and she would have him stop;
32.

Subsequently my mother spoke to VK, and then told me that VK had to have the

power to work on his building, and that his saws took very little power;
33.

In an attempt to treat Mr. Hill equitably, in talking with Mother, I lowered Mr.

Hill's rent to compensate for his higher electrical bill and the inconvenience imposed upon him.
34.

VK subsequently insisted that Mr. Hill pay full rental price. Mr. Hill and his

family moved out a few months later;
35.

This is one instance of the influence that VK Smith exercised over our mother,

where she first agreed to do things equitably and then reversed herself after VK asserted his
influence;
36.

A subsequent renter was Bill Miller, who was an acquaintance ofVK;

37.

Mr. Miller was always behind on his rent, and I often had to chase him down to

obtain the rent to pay to Mother. As Mr. Miller did not often answer the door, it became
necessary for me to call him at work. He worked at a bar business that was being run by VK' s
first wife, Sharon, and Sharon's daughter, Julie;
38.

I would keep my mother informed as to the status of Mr. Miller's rent;

39.

One time, with no antecedent conversations or preparations, Mother attacked me

verbally and told me that VK was furious that I am calling Bill Miller at work, and I was never to
do that again;
40.

Over a year later, Mother told me that she had not received rent from Bill Miller

for over a year. She related to me that she had complained to VK about the rent situation, and
VK called Mr. Miller at home, and my brother said to Bill Miller that she and I were furious at
VK that Mr. Miller had not been paying his rent. I am unaware that rent was ever collected for
the property during that tenancy, but here again is another specific instance where VK exercised
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undue and improper influence over our mother, for the benefit of his friend and wife's employee,
at the expense of our mother, Victoria;
41.

During my management of the home place (Chinden property), we ran our own

cattle operation until 1971, and then began to lease the premises to ranchers for grazing and hay
production purposes. I had always required any lessees to repair the fences to reasonably good
condition before the lease was considered satisfied;
42.

Carol Blessinger and Judd Howard were winding up their lease in 1992. Mr.

Howard went to work on repairing and improving the fences;
43.

I looked over the fences with Mr. Howard and could see that they had been

repaired, but not to the best condition. At that time, I was confident that Judd and Carol were not
willing to make any more financial investments or improvement on the fencing. They had moved
on to another place and had new financial obligations;
44.

I spoke with Mother about this, and explained to her that it was probably better to

accept the fences in their current condition than to buy a lawsuit. My mother agreed, and I
conveyed that agreement to Judd Howard and Carol Blessinger;
45.

My mother apparently then talked to VK, and came back and told me that that

arrangement was not acceptable. I told her I had already told the tenants of her acceptance, and I
cannot change it. Subsequently she told me that I would no longer have anything to do with
anything concerning the management of the Smith real estate holdings;
46.

This is a third specific instance ofmy mother's susceptibility to VK's undue

influence, and his willingness to exercise such undue influence;
47.

In the early 1990's, the Hamer property was being leased to a man named Blaine

Larson. It was a multi-year cash lease, to be paid annually, and that involvement with any
government set aside or other government programs was to be the responsibility of Mr. Larson.
In an ensuing dispute with the government, and despite the fact that Mother's position was fully
indemnified, VK and Larson decided that in support of Larson's position, I would falsely claim
to be the sole owner of some of the Hamer property and that allegation would somehow be
beneficial to Larson in utilizing the government set-aside programs;
48.

Mother handed me a packet of papers on which she wanted my signature, but I

told her I wanted them reviewed by another attorney at the time, and I did not sign them;
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49.

I subsequently was asked to resign my position as officer, director and

shareholder in Utopia Land and Livestock Company, Inc., an Idaho corporation, as I was told by
VK to either participate in what I considered a fraud in something that was not part of the family
business, or resign my position;
50.

In the early 1990's, VK was in the process of divorcing his first wife, Sharon.

VK presented a plan to me concerning Sharon's house that she had purchased prior to their
marriage. They did live in that house before and after they were married, until their breakup,
approximately 17 years. During their marriage, I became aware through VK that they had
secured a second mortgage on the house. They had a community IRS tax obligation that was in
arrears, and the IRS forced a Sheriffs sale to collect the taxes, interest and penalties. VK wanted
me to buy the house in my name, but would use my mother Victoria's money. I couldn't see
why I would want to be involved in VK's divorce or in Sharon's house. After refusing to follow
this nefarious scheme, VK, upon knowledge, information and belief, utilized my father's estate
and Mother's money to buy the house at the Sheriffs sale. This is another specific instance
where VK demonstrated his willingness to influence my mother to utilize her funds and partake
in a scheme with those funds that would benefit VK and not Mother, and put Mother's assets at
risk;
51.

Subsequent to the entry of the divorce decree in that case, VK's ex-wife obtained

a judgment against him. That judgment was subsequently levied upon;
52.

An interesting and telling statement of facts regarding the can of worms into

which VK brought our mother is found in the Opinion Re: Defendant's Motion to Quash Sale of
Sharon's Divorce Judgment, in which a subsequent judgment was entered against VK's first wife
in favor of the man whose wife who notarized one of the powers of attorney that Victoria H.
Smith signed in favor ofVK Smith. A copy of this Opinion is attached as Exhibit B;
53.

Regarding paragraph 8 ofVK's Objection to Petition for Formal Adjudication of

Intestacy and Appointment of Personal Representative, I dispute the allegation that my mother
"disinherited" me "because of her complete disappointment of his attitude, conduct and
behavior." Any issues she had with me were likely due to the criticism given of me by
respondent;
54.

In such paragraph there are allegations of disloyalty and disgust, but I was never

disloyal or acted without integrity regarding my mother's assets. Further, VK alleges that I stole
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property from my mother. Such is not the case, as I removed a dresser from my room, with her
implicit permission, at the time I moved out of the residence in about 1963. It was many years
later when she reversed course and decided that I had "stolen the dresser". The only reason for
her to reverse course in that way would have been because she was influenced to do so. To
satisfy this new accusation that was leveled at me in the 1990's, Sharon and I subsequently
returned the dresser;
55.

In 1998, she alleged that I had stolen saddles that belonged to her. These were

three semi-show saddles owned by my father that I had stored on my premises for over 30 years
in a custodial fashion. As these were personal items of my father and I knew that my mother had
no personal interest in them except to satisfy my brother, I elected to maintain custody of my
father's saddles.
56.

During this period of the early and mid-nineties, my mother began to barrage me

with accusations of theft. At one point she insisted that any tools that belonged to my father be
handed over to my brother. I said if she would make a list of the tools she thought I had
wrongfully, I would go through my tools and assess what tools I had she thought should be
turned over to my brother. She did not follow through. During this period she would say things
like "bring back everything you have stolen from me". I said what things? Make a list. The best
she could come up with was the tools which she never followed through with, the dresser that
Sharon and I returned to her, and my father's show saddles, which I decided to keep in a
custodial fashion. I do not claim that they are mine. If the court proclaims that I am not an
intestate heir, I will tum the saddles over to my brother if that is what he desires.
57.

Despite our problems, I cared very much for my mother and I especially hoped

that she was being well taken care of in her declining years. One late evening Sharon and I were
coming home and pulled into the lane on the way to our house only to see police cars. My
brother was there and he walked up to my pickup window and told me what it was all about.
Nicole, who was my mother's caretaker at the time thought she had heard an intruder. The police
were not turning up anything. I stepped out to speak to him personally and I asked him how our
mother was, her health and so on. His reply was "she is 97, what do you think?" (or whatever
her age was at that time). And that was it. He had no interest in answering my question about my
mother, giving me any details of her condition or her care. I turned around and got back in my
pickup. My brother never updated me about my mother or invited me to see her in her last years.
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He was in complete charge of anyone's access into the house. The only time he invited me was
the morning of September 11, 2013, the day she died. I accepted his invitation.
58.

Much of the rest ofVK's response and objection is merely speculation and

hearsay and is subject to a motion to strike.
f

DATED this

,r,

U

day of June, 2015.

Joseph' . Smit f
I '
l/

SUBSCRIBED AND SWORN to before me this

/ZJ ~ of June, 2015.

esiding at: Meridian, Idaho
My Commission Expires: 10-14-2015
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CERTIFICATE OF SERVICE

. /2 ?'ti

I HEREBY CERTIFY that on th1s'tJ- day of June, 2015, I served a true and
correct copy of the foregoing AFFIDAVIT OF JOSEPH H. SMITH upon the following, by the
method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83 702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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VHS Estate - Present Day Rental Values (2014) Gross not including expenses

7 Apartments

Office

Home Ranch

Hamer

Raymond St. House

Idaho St. House

Gowen Field prop.

Income estimate
7 apartments X 450 = $3150 month

$37,800 annual gross

Income estimate
$1500 month

$18,000 annual gross

Income estimate
172 Acres x $250 per acre =

$43,000 annual gross

Income estjmate
1280 acres with circle sprinklers
1000 acres irrigated x $275 per acre

$275,000 annual gross

Income estimate
$700 X 12

$8,400 annual gross

Income estimate
$600 X 12

$7,200 annual gross

Income estimate
520 Acres

$0.00 annual gross

Remodeled Farm House
Where Blue lives
Income estjmate
$1000 X 12

Victoria's House

Highway (2) bldgs.

$12,000 annual gross

Income estimate
$1500 X 12

$18,000 annual gross

Income estimate
$250 X 12

$3,000 annual gross

Potential Annual Gross Income for VHS Estate Properties:

$422,400
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In or around the year 1971, Sharon Smith (hereinafter "Sharon") purchased a house on

3

Raymond Street in Boise, prior to her marriage to Vernon K. To pay for the home Sharon borrowed
4

5

money, the 1971 loan to Sharon will be referred to as the "1 st note" in this opinion. Subsequently,

6

from 1972 through 1989, Vernon K. and Sharon lived together in that house. During the 1972

7

through 1989 period, substantial improvements were made to the house and paid for, at least in part,

8

by Vernon K. Vernon K. and Sharon were manied in 1979.

9

At trial, Sharon testified that Vernon K. advised her to get a second loan for the equity in the
10

house for over $25,000. The loan was granted and Sharon and.Vernon K. jointly executed a
11

promissory note. The second loan will hereinafter be referred to as the ''2nd note." Sharon testified

12

Vemon K. used the funds for various financial investments including an import/export company.
13

Prior to taking out the second note, Vernon K. quitclaimed his interest in the Raymond Street
14

rs

house. Vernon K. claimed that the bank required him to do this before they would issue the
mortgage. Vemon K. later stated the Internal Revenue Service ("IRS'') told him to quitclmm his

16

interest in the house in order to save the house from tax obligations. This Court finds it difficult to
17

believ~ an agent of the IRS would advise a taxpayer to peipetrate a fraud on the IRS in this manner.

18

Vernon K. further asserts he merely signed the note as requested by the bank as a guaranto~.
19

20

However, by Vernon K. 's own admission in interrogatories., he used the $25,000 for his
import/export business and admitted the money was community debt.

21
~
23

24

2S

During VemonK. and Sharon's divorce, VemonK. failed to pay appropriate taxes for his

law practice resulting in the attachment of IRS tax liens against the Raymond Street home. The IRS

--·----

foreclosed on the lien, causing the home to be sold at an IRS auction. Vernon K. 'smother., Victoria,

.. _,.......
purchased the Raymond Street home at the lRS auction at substantially less than fair market value.
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likelihood that Vernon K. would be named as a co--defendant in this case. A default judgment was
2

entered against Sharon for the balance on both the 1st and 2 nd notes. MiMFifolceft liaii-now.exeeut~&·
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DISCUSSION

15
16

Idaho Rule of Civil Procedure, Rule 56(d) provides:
i7

If on motion under this rule judgment is not rendered upon the whole case or for all
the relief asked and a trial is necessaxy, the court at the hearing of the motion. by examining
,aie pleadings and the evidence before it and by interrogating counsel, shall if practicable
ascertain what material facts exist without substantial controversy and what material facts are
actually and in good faith controverted. It shall thereupon make an order specifying the facts
that appear without substantial controversy, including the ex.tent to which the amount of
damages or other relief is not in controversy, and directing such further proceedings· in the
action as are just. Upon the trial of the action the facts so specified shall be deemed
established, and the trial shall be conducted accordingly. I.R.C.P. Rule, 56(d) (Michie
1999)(italics added).
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This Court finds that this case is not fully adjudicated and judgment has not been "rendered
upon the whole case." Therefore, the writ of exerution upon Sharon, s divorce judgment is hereby

3

quashed.
4

IV.
CONCLUSION

s
6

Mr. Swafford must still serve Vernon K. with notice of suit as required by the due process

(1
8

clause. Sharon's motion to quash sale of the judgment is GRANTED.

9
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DATED this _dQ_clay of May, 2000.
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Vernon K. Smith
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OSPUTV

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF

)

Victoria H. Smith,

)

)
)
)

Deceased.

STATE OF OREGON
County of Tillamook

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF
KATHERINE LAXSON

)
)

)
) ss.
)

KATHERINE LAXSON, being first duly sworn deposes and states:
1.

I am the daughter of Joseph Smith, and grand-daughter of Victoria H. Smith, and

make the following statements of my own personal knowledge;
2.

Until this last year, I have lived my entire life in Idaho, having been born there in

3.

As a young child, I used to enjoy looking at all of Grandma's fine china.

1971;

collectible plates and bells, and ornate antique furniture. I was always told not to touch;
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4.

As I grew older, I spent more time with Grandma and could be a "helper". I spent

time dusting her collection of bells, and sorting or straightening her pantry. and arranging the
stuffed animals lining the stairwell;
5.

On holidays I spent time with Grandma, asking to help her in any way she

needed-getting table linens, setting the table with crystal glasses and her best dishes. Because I
was neat and organized, she and I worked well together;

6.

When I was old enough to drive, I became one of her drivers, driving her to get

groceries regularly, lo her doctor appointments, to the post office, to the bank, and to church;

7.

Many times I took her because my Uncle "Blue" (V.K. Smith, respondent, who l

called Blue or Uncle Blue) had arranged to take her but ended up not showing up or not being
able to due to some conflict. When that happened, the time it took to drive her to the destination
was filled with her complaining about Uncle Blue;
8.

In 1989, I went away to college for a year, came back, got married, and started a

9.

I could see how much Grandma adored my son Johnathan at the baby shower.

family;

However, later on, I began to feel and notice that my visits were more of an intrusion to her and
an inconvenience, so after a few years I made the decision not to take my children over to visit
anymore;
10.

When I did go to see her, it was mostly to check in to see how she was doing or to

ask for a loan;
11.

As time went by, I saw her less frequently, and I would always call first so that I

could set a time to meet with her. I rarely dropped by unexpectedly;
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12.

On one occasion she told me it wasn't a good time for me to visit because it was

tax time and it wouldn't work for Blue (VK). This response made no sense to me;
13.

I was able to completely pay my debt to her in March of 2007. It was not a

scheduled visit, so she was not planning or expecting to see me. When she opened the door, I
said "Hello, Grandma." She said "hello" back to me. I told her I was there to pay off my debt
and she said with a bit of a smile, "Oh, yes." I could tell as she said it that she did not recognize
me, and could not acknowledge my name. I told her "I am Kate, your grand-daughter, and am
paying off the loan that I owe you, and this is my final payment. Please make sure that you tell
Uncle Blue it is the final payment and record it on the books." She nodded and said, "Yes, I'll
tell him you brought it;"
14.

In early spring of 2009, I saw my uncle at the courthouse. I waited until people

cleared away from him, approached and asked how he was doing. I told him I wanted to go visit
Grandma. My uncle initially didn't respond to my comment, so I added that if he is more
comfortable being there when I visited, I was fine with that. He then commented that I could call
and get a hold of him to discuss and I asked if he as still practicing at his office. He replied,
"Yes".
15.

It as my belief that Uncle Blue was in control of my Grandma's affairs in all

facets. It was clear to me that I would have to go through him to get to her;
16.

Because of how that conversation went, I hesitated to follow up because I knew

he didn't want me to see her. He didn't want any of my family, or anyone else, to see her; just
like he didn't want to even have that conversation with me. His lack of response during that
conversation, along with his "air of superiority" and his apparent desire to "dismiss" me (and the
conversation) said it all;
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17.

Some time later, I called his office and spoke with his secretary. I told her I was

Blue's niece and doing a follow-up call to him. I could tel1 by her tone that she didn't want to
take my message/information, but I pressed her for more specific answers and asked if my uncle
was in his office at the moment, in court currently, or whether or not he would be back later that
day. She said she didn't know, and she wasn't sure if he was in court or not. I gave her my
name and number and asked her to relay the message that I had called, and to please have him
call me back. I gave my number twice to make sure it was correct, but I never received any
phone calls back from my uncle;

18.

Each time I went to visit my parents, who lived close to Grandma. I was tempted

to stop in and see her, but knew that I would be crossing an invisible line if I did that. Finally, in
the summer of 2011, I did make a visit to my Grandma's house. I walked up the front steps, rang
the bell twice, finally heard a noise inside, and someone opened the door. The woman who
answered had messy hair, was sweating, and she appeared to have just woken up, even though it
was mid-afternoon. I introduced myself, told her my name. and told her that I wanted to say
hello to Grandma;
19.

I mentioned I had not seen her for a long time and I knew she was not doing well~

20.

The woman told me her name was Nicole, but she was hesitant to let me in as she

was still standing in the doorway;
21.

I asked how my Grandma was doing, and then asked if I had woken her up as she

seemed groggy. We chatted for a few moments and as we did she stepped out onto the porch.
As we stood on the porch, I noticed that the lawn, instead of being lush and green as it had been,
was less green and some areas were barren. Many of the plants and flowers had died and had not
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been replaced. There was debris and dirt all over the porch and the iron handrail would no
longer support anyone while walking up the steps;

22.

Nicole said that she was not a licensed caregiver, but that she knew my Uncle

Blue and that he had her care for Grandma in exchange for legal work he had done to get her out
of the trouble she had been in;

23.

I told her again that I was Victoria's only granddaughter and that it had been a

long time since I had seen her and I would really appreciate if she would let me see her;

24.

I could tell she was not comfortable with the idea by her body language;

25.

I told her that I knew that my uncle would not want me to be here, but I really

wanted to be able to say goodbye to Grandma, that Nicole could be there, and I would really
appreciate it;

26.

After a few more moments of convincing, she finally let me in to the house. I

noticed that the entire house was kept dark, but there were many more pictures of family in
Grandma's bedroom than had been in the past;

27.

I told Grandma who I was, that I was her only granddaughter and that I loved her.

She listened and then moved her head and looked like she was trying to remember, but she was
unable to speak coherently. I told her again I was her granddaughter Katie and that I loved her
very much, that I was leaving and she said "okay, okay now, you be careful wherever you arc
going;"
28.

I could tell as 1 left that Nicole knew she had done the right thing in letting me see

Grandma one last time.
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DATED this 9th day of June, 2015.

SUBSCRIBED AND SWORN to before me this

OFACIALSEAL

DIANNE R GREY

NOTAAY PUBLIC-OREGON
COMMISSION NO. 480765
MY COMMISSION EXPIRES AUGUST 18, 2017

/ ~ dayofJune,2015.

clJ~~~2
otaiy Public~~

Res1dmgat:
My Commission E x i , k s : ' ~

l'l1 21>l1
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CERTIFICATE OF SERVICE

111¥!:-

1 HEREBY CERTIFY that on this _~V~_day of June, 2015, I served a true and
correct copy of the foregoing AFFIDAVIT OF KATHERINE LAXSON upon the following, by
the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P,C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O. BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605

CHRISTOPHC:R D. RICH, Clerk
By TENN.LE GRANT
DEPUTY

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF
SHARON CUNNINGHAM SMITH

_______________

)_

STATE OF IDAHO )
) ss.
County of Ada
)
SHARON CUNNINGHAM SMITH, being first duly sworn deposes and states:
1.

I am Sharon Cunningham Smith and make the following statements of my own

personal knowledge;
2.

I was born into a farming family in Oregon, and moved to the Five Mile and Lake

Hazel area in Boise on a 40-acre ranch when I was two years old;
3.

My father eventually purchased land near Grand View, Idaho where we had row

crops and a dairy farm, for which I was actively involved until I went to college;
4.

Subsequently, my father purchased a Case dealership in Garden City, Idaho,

which sold agriculture and utility equipment;
5.

My father continued farming and managing the Case dealership;
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6.

After two years in college, I worked for my father in the Case business, learning

on the job many aspects of business which included inventory management, sales and
accounting;
7.

Joe Smith and I met and then married on May 8, 1963;

8.

In November of 1963 the old farmhouse on Joe's home place was vacated, and we

moved in, with Joe working full-time for his father as manager of the property and an agent for
the business dealings;
9.

Joe was paid approximately $325 per month, plus the living quarters, plus meat,

and we were allowed to keep a milk cow;
10.

I quit working for my father and involved myself in helping with the ranch

activities on Joe's father's land;
11.

I spent many days saddling up and moving cattle from pasture to pasture, or

bringing the cattle in to the corrals. I learned how to vaccinate and brand cattle, and to help with
the dry lot feeding and irrigating. I did whatever was needed at the time;
12.

One of the things I did for the family was to drive Joe's mother various places.

She belonged to at least two bridge clubs, went to church services, and had church activities and
liked to shop, so there were all kinds of activities that required her to be driven one place and
picked up later. I also took her to hair appointments, doctor and dentist appointments, and
antique auctions and other places she wanted to go;
13.

She had other friends that took her places and other family members who took her

places, but I was the logical person available to help her out in this obvious need;
14.

For the next twenty years I took her out at least two to three times a week, and

then gradually less frequently as our teenage children began helping to drive her places;
15.

From 1963 until about 1990 my family was Victoria's main source of

transportation;
16.

Victoria and I formed a bond as she taught me more about homemaking and we

went to many antique auctions and sales together;
17.

After my father-in-law's death in May of 1966 (V.K. was still in college at

Gonzaga), Joe completely took over running the farm properties;
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18.

Joe collected rents from various tenants on the home place, the old dairy barn

used as a shop, the old house across Chinden, and another house;
19.

Victoria could not keep up with paying Joe his wages and would pay what she

could when cash came in, such as for rents or cattle sales;
20.

After my father-in-law's death in the spring of 1968, Victoria went back to New

York when her father died, and at the same time I was supposed to go to my cousin's wedding in
Medford, Oregon;
21.

Because Victoria was so far behind on paying Joe's wages, I received rent paid

from one of the tenants and recall that I took part of the rent (approximately $40) toward Joe's
wages because I had not other funds with which to get to pay my expenses to travel with family
to the wedding;
22.

When she came back, Joe gave her the balance of the rent, and told her that we

would apply the $40 I took on the trip to the back wages that she owed to Joe. For this, V.K.
Smith has branded me as a thief;
23.

At the same time, I was actively working on the home ranch, irrigating, feeding,

driving tractor, and branding, for which I was not paid at all, and did not expect to be paid;
24.

We adopted our son, Joe, Jr. in 1968, and we adopted our daughter, Katherine, in

1971, bothjust days old;
25.

Victoria enjoyed and interacted with our children almost on a daily basis,

especially as toddlers, young children, and pre-teens;
26.

In the late 60's, Joe and I started a trucking company. We chose this enterprise in

part because Joe could generate income from it but still be available to his mother as the agent
and manager for the rented farm properties;
27.

Joe also fixed anything around the home place that needed repair or fixing;

28.

Victoria was often not happy with V.K. Smith because of his lifestyle. Rather

than being a good upstanding Catholic family man, he lived with his wife and her three children
seven years before they got married;
29.

When he was in the process of divorcing Sharon, Victoria was happy to have him

back, and essentially to herself, again;
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30.

It was during that time that, as V.K. came back into the picture between 1990-

1992, he was influencing Victoria more and more;
31.

An example of that influence is that when we were in the process of refinancing

our house to obtain equity for our trucking business. The bank wanted proof that we had legal
access to Victoria's artesian well, from which she had allowed us to take water;
32.

Victoria signed the easement that the bank had prepared, but called a day later to

say that Blue (V .K.) was furious about the signing, and that Joe had to bring the paper right back;
33.

The loan was put on hold. We drilled a well and then obtained the new bank loan;

34.

In spring of 1992, when Blue called to talk to Joe but ended up talking to me (Joe

was not there), we had a two or three hour conversation, which turned out to be a contest. He
would make inflammatory statements trying to get me to blow up, and I would make sure that I
showed little or no emotional reaction. Eventually it was a stand-off, and the phone call ended;
35.

During this phone call, V.K. tried to drive a wedge between us and Victoria. He

said that when we eventually lost our house he would come with a bulldozer and destroy it,
because that's what his mother wanted;
36.

My next to last interaction with Victoria was after Joe had been given papers that

he was expected to sign concerning the Hamer property and the Blaine I Larson litigation. Joe
had told his mother that he needed an attorney to look at them before signing;
37.

On a Sunday, I had just returned home from church, and Blue called. He said

they were coming down the lane and his mother would be coming to our door, and I was to give
her the packet of papers that had to do with the Hamer property;
38.

I was not comfortable with Blue's authoritative tone, but I went to Joe's desk and

could not see the packet;
39.

When the doorbell rang, I went to the door and said to my mother-in-law that I

didn't see the packet, but when Joe came home he would get with her about the papers;
40.

She pushed past me, went in to Joe's office, found the packet and left. After that I

was accused of being a liar and Joe was accused of being disloyal;
41.

She had never before entered my house without invitation and never gone through

our personal things without permission, and it was certain that she was sent by Blue to get the
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papers no matter what. He was waiting in the car and I am sure he would have been upset with
her had she returned without them;
42.

Joe and I both wrote letters to mother trying to reconcile. We sent birthday and

Christmas cards, but without any substantive response;
43.

The last time I saw my mother-in-law, I think in 2007 Gust prior to Victoria

having live-in help) I came into the kitchen area of my house and to my surprise, Victoria was
standing in our dining room. I was just shocked and immediately went to her and she asked me
why I didn't answer my door;
44.

She had changed much and seemed very upset. She said someone had broken

into her house and she had no way to call for help, and she needed to call her son, Blue. She
repeated the same statements over and over;
45.

We went into my office and I dialed Blue's office and let Victoria talk to whoever

was on the other line, and she told the same story;
46.

She had walked down to my house, but I didn't want her to walk back so I drove

her back. When we got to her house, I said I would go in with her to make sure she was okay.
She agreed for me to come into the house with her. She was sure that when the burglar had
come into the house at the living room (known as the entryway). There is a non-working phone
on the top of a cabinet near the window. There were no signs of forced entry. We went into the
kitchen and I asked ifthere was another phone that worked. She had a non-functioning cell
phone;
47.

She just kept repeating the same things over and over again about someone

breaking in;
48.

I left her my cell phone so she wouldn't be without a way to call someone until

Blue came. I wrote down the number and showed her three times how to call me if she needed
or wanted to;
49.

When it was time for me to leave, I leaned over the gave her a gentle hug. She

reacted as if she had not been hugged or touched for a long time. That was the last time I saw
her alive;
50.

About an hour later, Blue came to our front door and gave me my phone;
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51.

I asked how his mother was, and he said "fine". I told him that his mother

thought someone had broken in through the living room window. He indicated he thought she
was "mixed up";
52.

This last time I saw Victoria she was paranoid and fearful and her attitude was

that her only lifeline was Blue;
53.

When I was there on this occasion, her house was badly out of control. The

rooms were cluttered and dingy, and there were stacks and stacks of magazines and newspapers,
along with a lot of cardboard boxes. Instead of her previous tasteful open living areas, it was
similar to pathways through the rooms;
54.

Victoria was also completely compliant and submissive, not the woman I had

remembered earlier;
55.

On September 11, 2013, Blue called to let me know Victoria had died. I did not

know about the phone call as I was out. On return, I saw the funeral cars outside the Victorian
house. I waited outside until I was invited in. Blue was cordial, and Joe was included in
planning of Victoria's funeral mass at St. Mary's church. Blue though he would be too
emotional to give the tribute after the funeral mass, and it was agreed that Joe would give the
tribute. I was asked to write Victoria's obituary and I gave one of the scripture readings at the
funeral mass;
56.

A week or so after Victoria's death, Joe asked to see the will, ifthere was one.

Vicky, Blue's wife, gave Joe an envelope that contained a copy of the will, two powers of
attorney, and Vernon and Victoria's marriage certificate;
57.

Remembering how radically our relationship changed with Victoria in the early

1990' s, I believe without a doubt that when Blue was getting divorced, his mother was
vulnerable to his influence because she perceived that "she had him back." He took advantage
by playing to her weakness for him by giving her special attention and influencing her opinions
ofus. He could exercise any influence over her that he chose. I truly do believe that Blue
exercised undue influence over his mother, both in the writing of her holographic will and the
powers of attorney that she signed, especially in 2008 when she was clearly being affected by
dementia.
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DATED this

/0

/k,,'
day of June, 2015.

Sharon Cunning am Smith

\,

SUBSCRIBED AND SWORN to before me this/~ ~y of June, 2015.

/ Residing at: Meridian, Idaho 1~ ··
My Commission Expires: 10-14-2015
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CERTIFIC~TE~F SERVICE
I HEREBY CERTIFY that on this /'0 -- day of June, 2015, I served a true and
correct copy of the foregoing AFFIDAVIT OF SHARON CUNNINGHAM SMITH upon the
following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131

/T

{

et L. Monzo
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10/2015/WED 02:20 PM

FAX No .

STEPHEN T. SHERER
SHERER & WYNKOOP, LLP

•'::~----"-'~~~.J{S\ =
P. 002

JUN 10 2015

730 N. MAIN ST.

CK-R\STOPHER O. RICH, Clerk
By TENlllE GRANT

P.O.BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605

OEPUTV

Attorneys for Petitioner
Joseph H. Smith

IN" THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE lMATTER OF THE ESTATE OF

)

)
Victoria H. Smith,

)
)
)
)

Deceased.

CASE NO. CV-ffi..2014-15352
AFFIDAVIT OF

FATHER W. THOMAS FAUCHER

)

STATE OF IDAHO )
) ss.

County of Ada

)

FATHER W. THOMAS FAUCHER, being first duly sworn deposes and states:
1.

I am a priest at St. Mary's Catholic Church, Boise, Idaho, located at 2612 W.

State St.;
2.

I have known the Smith family for almost all ofmy life. I attended grade school

with V.K. Smith (Respondent herein), son of Vernon K. Smith and Victoria H. Smith;

3.

My mother, Florence Faucher, and Victoria H. Smith were close friends during

almost all of their lives together;

4.

Victoria H. Smith was a devout Catholic. attended mass on a very regular basis,

even though she was unable to drive her entire life. She attended at least once every week and
sometimes more than once;
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•
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Victoria was always brought by her son, V.K., respondent herein, sometimes

referred to as "Blue". He would drive her up the alleyway behind the church and let her out. He
would never help her to get into the church, even when she was coming in 2006 and 2007;
6.

If it were icy or the weather was otherwise inclement, someone from the church

would come out and help her to get into the church. V .K. never helped her enter the church;

7.

In 2007 we began a renovation project at St. Mary's. I had occasion to speak with

Victoria personally and told her that we would be needing financial help to do it. She stated she
would be glad to give money to the renovation project, as a memorial to both he:r husband and

herself. This was probably in 2006;

8.

I mentioned to her that it seemed her husband had left her with a lot of money and

asked he:r if she could be very generous. She replied that she would be very generous because
she wanted a nice memorial at the church for herself and her husband, Vernon K. Smith. Sr.;

9.

Not too long after this talk, Victoria stopped coming to mass;

10.

I telephoned several times to Victoria's house, but was unable to talk with

Victoria;

11.

Over the next few years I called V .K. at his office, and his male receptionist said

he was not available;

12.

I met V.K. at a coffee shop and told him that I wanted to speak with his mother. I

told him that she had made com.:o:ritments to be a generous donor for the renovation project;

13.

V.K. said "we do not have any cash money, so it won't happen." I told him that

he could simply donate land. and he said "I won't do that either."

14.

It is ver:y important for all Catholics to attend mass. Victoria did not attend mass

at our church :from 2007 until her death in 2013;

15.

During the intervening years between her last appearance at the church and her

death, I called the house several times--no less than :five or six-attempting to talk to Victoria to
assess her condition and to seek to visit her. Whoever answered, a caregiver or VK's new wife,
said I could not visit nor could she come to the phone, by Mr. Smith's order;

16.

Several of the times I called V .K. at his office and was told by his new wife that

he was not available. Eventually she told me that he would never be available;
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17.
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FAX No.

Prior to that final call, when I called V .K.' s office (and remember I went to grade

school with V.K.), I would ask him ifI could go out to see bis mother. The answer was always
''no", so I never went out to see her;

18.

I had known Victoria, her daughter Vicky and V.K. since the 1950>s, and both

myself and my mother were good friends with Victoria. In fact, at my mother's passing, she left
some Christmas earrings and a Christmas broach to Victoria which Victoria always wore at
Christmas so I could see them;
19.

Because I didn't know how Victoria was doing, I was unable to ascertain her

physical condition and was not even able to give her the sacrament of the sick, a very important
sacrament for a devout Catholic such as she was;
20.

Victoria was always a devout Catholic for over the 50 years that I knew her, and

she never wavered in her faith or her commitment to the Catholic church;
21.

We had a memorial service for Victoria at her passing. Both Joe and V.K. were

there with their wives. After the service I mentioned that it would be wonderful to have that
memorial to your parents that your Mother wanted. V.K. said nothing, and we have not spoken
since.

DATED this

JO

day of June, 2015.

JD

SUBSCRIBED AND SWORN to before me this

CAMILLE KLINGLER
Not1rJ PubUc
Slate of Idaho
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day of June, 201S.

Residing at: II/ ~. 21111 8f · ~'f( ID 'd"!ZIJ2My Commission Expires: _ff!~·_ij~j_2.~I_____

w. THOMAS FAUCHER
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this /

0

correct copy of the foregoing AFFIDAVIT

rt..
OF

day of June, 2015, I served a true and
FATHER W. THOMAS FAUCHER upon

the following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.

XX via facsimile to 208-345-1129

Boise, Idaho 83 702
Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

····=

XX via facsimile to 208-524-4131

'ti
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STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O.BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605

JUN 1 0 2015
CHRISTOPHER 0. RICH, Clerk
By TENIUE GRANT
DEPUTY

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

)
)
·)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
MEMORANDUM OF LAW
SUPPORTING MOTION TO
JOIN INVOLUTARY PLAINTIFF

Deceased.
_______________

Brief Statement Of Facts Relevant To Motion
This matter is currently pending before Judge Christopher M. Bieter, Fourth District
Magistrate on Petitioner's Petition for Formal Adjudication of Intestacy, Appointment of
Personal Representative, the Amended Petition to Establish Breach of Fiduciary Duty and
Conversion and Respondent Vernon K. Smith (an attorney representing himself in his personal
capacity), and Motion to Dismiss.
The parties, Petitioner Joseph H. Smith and Respondent Vernon K. Smith, are brothers
and heirs at law to the estate of Victoria H. Smith. Victoria Converse is their sister. Vernon K.
Smith passed away in 1966, leaving his widow Victoria H. Smith all of his property.
Respondent herein, Vernon K. Smith (hereafter V.K.) did not complete the probate of his father's
estate and kept the probate of his father's estate open.
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Joseph H. Smith, with assistance in legal areas from his brother V.K., managed several
properties for Victoria H. Smith from the date of death of his father in 1966 through
approximately 1992. The properties, consisting generally of an office building, a house, seven
apartment units, 500 acres near Gowan Field, 1280 acres near Hamer, Idaho, and the Home
Place, consisting of approximately 176 acres, are likely worth several million dollars.
In 1990, Victoria H. Smith allegedly executed a holographic will leaving all of her assets
to her son, VK. Smith, excluding her son Joseph Smith and her daughter Victoria Converse.
Victoria H. Smith, under circumstances which remain in doubt, also executed two powers of
attorney in favor ofVK. Both were drafted and witnessed by VK Smith, the first dated July 15,
1999, and the second dated April 11, 2008. The 1999 power of attorney states:
This Power of Attorney is durable in all respects, and shall endure the
event of disability and death and shall never be affected by any event or
disability or death of the undersigned for any reason, manner or purpose.
The second Power of Attorney contains similar language stating that it shall:
... not be altered, affected or impaired in the event of my death or
disability, and shall continue in effect for all time ....
See Affidavit of Vernon K. Smith, Jr. in Opposition to Petitions for Intestacy and Appointment of

Intestate Administrator, exhibits B and C.

Argument

The Idaho Rules of Civil Procedure provide that certain parties are to be joined if feasible.
A person who is subject to service of process shall be joined as a party in
the action if (1) in the person's absence complete relief cannot be
accorded among those already parties, or (2) the person claims an interest
relating to the subject of the action and is so situated that the disposition
of the action in the person's absence may (i) as a practical matter impair
or impede the person's ability to protect that interest or (ii) leave any of
the persons already parties subject to a substantial risk of incurring

MEMORANDUM OF LAW SUPPORTING MOTION TO JOIN INVOLUTARY PLAINTIFF - 2

000379

double, multiple, or otherwise inconsistent obligations by reason of the
claimed interest.
I.R.C.P. 19(a)(l), in pertinent part.
Victoria Converse, the parties' sister, has indicated to this counsel that she has no interest
in involving herself in the litigation. See Affidavit of Counsel. By virtue of her status as an
heir-at-law, in the event Petitioner is successful in demonstrating VK's breach of fiduciary duty,
conversion of assets and is also successful in demonstrating that the alleged holographic will of
Victoria H. Smith was obtained by undue influence, then Victoria Converse is an heir-at-law
who would be entitled to recover a one-third interest in the proceeds of decedent's estate. An
adjudication without her involvement would certainly leave the parties at risk of incurring
inconsistent obligations. Whether or not Victoria Converse is involved in the case is a
determinative question, assuming the Petitioner prevails, as to whether the estate should be
divided in half or into three pieces.
Victoria Converse is currently and for many years has been a resident of the state of
Oregon. See Affidavit of Counsel in support of motion.
Idaho Code §5-514 (the Idaho long-arm statute) provides jurisdiction over any person
relating to "the ownership, use or possession of any real property situate within this state."
Idaho Code §5-514 (c). This case involves the issue of Victoria Converse's ownership or
interest in real estate in the state ofldaho. She has not disclaimed this right.
As Victoria Converse has not disclaimed but maintains her interest in real property in the
state of Idaho, as well as potentially millions of dollars of income in that property (since it was
paid off in approximately 1985, and no rents, profits or proceeds have been disclosed), this court
should order Mrs. Converse be joined as an involuntary Plaintiff. Her joinder should be
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considered an in rem proceeding in which only her interest in the property and proceeds is at
issue. See e.g. Kerns, Receiver vs. McAulay, et al, 8 Idaho 558, 69 P. 539 (Idaho 1902).

CONCLUSION
Victoria Converse is a person who should be joined if feasible. It is feasible to join her by
joining her interest in the estate of Victoria H. Smith, including real property and income and
proceeds from such real property, as well as interest from such proceeds. Victoria Converse
should be added as a Plaintiff in rem, who should be served personally outside of the state of
Idaho, and recognize that the proceedings continue with respect to her interest in the property
and not with respect to any issue regarding her personally.

DATED this

_!f___

day of June, 2015.
SHERER & WYNKOOP, LLP

Stephe T. Sherer, of the firm,
Attorneys for Petitioner Joseph H. Smith
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day of June, 2015, I served a true and
I HEREBY CERTIFY that on this
correct copy of the foregoing MOTION TO JOIN INVOLUNTARY PLAINTIFF upon the
following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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(208) 887-4800
FAX (208) 887-4865
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Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF

)
)
Victoria H. Smith,
)
)
)
)
Deceased.
)
________________)

CASE NO. CV-IE-2014-15352
MEMORANDUM OF LAW
IN SUPPORT OF
MOTION TO STRIKE

Statement of Procedural Facts
This matter has come before the court on a Petition for Formal Adjudication oflntestacy,
and Petition for Breach of Fiduciary and Conversion. Respondent has filed a response and
further has filed affidavits in support of his motion to dismiss.
If, on a motion asserting a defense numbered 6 to dismiss for failure of a
pleading to state a claim upon which relief can be granted, matters outside
the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as provided
in Rule 56 and all parties shall be given reasonable opportunity to present
all material made pertinent to such a motion by Rule 56.

I.R.C.P. 12(b), in pertinent part.
Further, summary judgment shall not be granted when there is a genuine issue of material
fact.
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These facts must be of a nature that would be admissible and the facts must be
such that are admissible at trial.
Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as are admissible in evidence, and shall show
affirmatively that the affiant is competent to testify to the matters stated
therein.
See I.R.C.P. 56(c).

The averments made in the documents filed by Respondent are often hearsay,
speculation, or statements without foundation which would not be admissible into evidence.
Petitioner addresses the following statements beginning with Respondent's Response and
Objection to Petition for Formal Adjudication oflntestacy and Appointment of Personal
Representative (hereafter "Response and Objection").
The following paragraphs should be stricken. Due to the narrative nature of such
paragraphs, each should be stricken in its entirety.
1.

Paragraph 2 should be stricken on the basis of speculation as to Joseph Smith's

knowledge, the alleged intention and desire of the decedent;
2.

Paragraph 8 should be stricken as it alleges feelings and thoughts of decedent;

allegations that lack foundation as to Joseph Smith's intentions and hearsay as to statements
made by their mother;
3.

Paragraph 9, as it alleges hearsay regarding statements that decedent may have

4.

Paragraph 12 alleges that Petitioner defied his mother's wishes, which is

made;

speculation, and hearsay, lacks foundation and should be stricken;
Respondent in his Response and Objection provides "Further Statements", some of
which should be stricken:
5.

Paragraph 5 of Respondent's further statements, which is hearsay or speculation

with respect to decedent's motives and intent, and should be stricken;
6.

Paragraph 7 should be stricken in that it alleges the decedent's intention;

7.

Paragraph 9 should be stricken in that it again provides speculation as to the intent

of the decedent, and as such the allegation is not admissible into evidence
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In the Affidavit of Vernon K. Smith, Jr. in Opposition to Petitions for Intestacy and
Appointment of Intestate Administrators (hereafter "Opposition Affidavit"), paragraph 2 should
be stricken as it provides no foundation for the fact alleged.
In Respondent's Application for Formal Probate of Will of Decedent Victoria H. Smith
and Formal Appointment of Personal Representative (hereafter "Application"), paragraph 4
should be stricken as it contains hearsay relating to what the decedent supposedly told the
Petitioner.

For these reasons, these paragraphs of Respondent's pleadings and affidavits should be
stricken as not rising to the level of admissible evidence.
DATED this

17

Ii

day of June, 2015.
SHERER & WYNKOOP, LLP

/

Stephen . Sherer, of the firm,
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
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day of June, 2015, I served a true and
I HEREBY CERTIFY that on this /
correct copy of the foregoing MEMORANDUM OF LAW SUPPORT OF MOTION TO
STRIKE upon the following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83 702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131
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By KATRINA

HOLDEN

DEPUT,

Attorneys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
MEMORANDUM OPPOSING
RESPONDENT'S MOTION TO DISMISS

__________

STATEMENT OFFACTS
This matter was initiated by a petition by Sharon Bergmann, ex-wife to Vernon K. Smith,
Jr. for appointment of a special administrator in the estates of Vernon K. Smith, Sr. and Victoria
H. Smith. This petition was filed August 13, 2014. On October 3, 2014, Joseph Smith filed his
petition for appointment as personal representative in intestacy, based in part on the allegation
that the holographic will of decedent is invalid. Vernon K. Smith, acting ostensibly for the estate
of Vernon K. Smith, Sr. and the estate of Victoria H. Smith, filed a response and objection on
October 10, 2014.
On or about October 14, 2014, Vernon K. Smith filed an affidavit in opposition to both
petitions. Subsequently Sharon Bergmann withdrew her Petition for Appointment of Special
Administrator on October 14, 2014.
Discovery was submitted to Petitioner by the Respondent on or about November 11,
2014, and a list of unavailable dates was provided.
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Respondent then filed an Application for Formal Probate of the Will of Decedent
Victoria H. Smith and Formal Appointment of Personal Representative on October 24, 2014. On
February 5, 2015 Petitioner added his Petition to Establish Breach of Fiduciary Duty and
Conversion, and subsequently filed an amended Petition on April 1, 2015.
It was only at this point in the proceedings, on February 23, 2015, that Respondent filed a
Motion to Dismiss alleging he had not been properly served.
On February 23, 2015, Respondent filed his Memorandum Supporting Motion to Dismiss
alleging improper service, alleging that the Petitioner fails to allege jurisdiction and venue,
apparently lack of jurisdiction and lack of standing. While Respondent has addressed other
issues in his memorandum, those issues were not included in the Motion to Dismiss.

STANDARD FOR SUMMARY JUDGMENT
Summary Judgment shall be granted when "the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to judgment as a matter of law." I.R.C.P. 56(c) in pertinent

part. The Court is to construe the facts in the record in a light most favorable to the non-moving
party. See Bennett v. Bliss, 103 Idaho 358,647 P.2d. 814 (Ct.App. 1982). In making this
assessment, the non-moving party must provide a factual basis for his position. A mere scintilla
of evidence is not enough to create a genuine issue of fact. See Edwards v. Conchemco, Inc.,
111 Idaho 851, 727 P.2d. 1279 (Ct.App. 1986).

ARGUMENT

A. The Magistrate Court has subiect matter iurisdiction.
In one of Respondent's many arguments, he alleges that this court does not have subject
matter jurisdiction.
In Baird-Sallaz & Gugino v. Sallaz, 336 P.3d 275 (Idaho 2014), the court addressed the
issue of subject matter jurisdiction to collaterally attack a divorce decree on the basis that the
parties were never married. That court noted:
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'Subject matter jurisdiction is the right and abstract power of the tribunal
to exercise power over cases of the kind and character of the one
pending.' [internal citations omitted]
Baird-Sallaz, 336 P. 3d at 279.

In considering another divorce case, the court further noted:
By jurisdiction over the subject matter of the cases, we mean that the
court must have jurisdiction or power to deal with the class of cases in
which it renders judgment.... In brief, then, except for the rare case where
power is plainly usurped, if a court has the general power to adjudicate the
issues in the class of suits to which the case belongs, its interim orders and
final judgments whether right or wrong are not subject to collateral attack
so far as jurisdiction over the subject matter is concerned.
Baird-Sallaz, id., at 379, quoting Gordon v. Gordon, 118 Idaho 804, 807, 800 P.2d 1018, 1021
(1990).

Respondent further quotes I.R.C.P. 8(a)(l), claiming that the petition is technically
deficient because it does not allege the jurisdiction of this court.
Respondent's petition on his Motion to Dismiss is filed as part of the Petition for Formal
Adjudication oflntestacy and Formal Appointment of Personal Representative, which does allege
the jurisdictional issues of this probate court, as does Petitioner's Amended Petition. Further, in
response to the complaint regarding technical pleading provisions of this particular rule, it is
noted the complaint needs only to contain a concise statement of facts constituting a cause of
action and demand for relief. See Clark v. Olsen, 110 Idaho 323, 715 P .2d 993 (1986); See also
Meyers v. A.O. Smith Harvest Store Products, Inc., 144 Idaho 432, 757 P.2d 695 (Ct.App. 1988).

A magistrate has jurisdiction pursuant to Idaho Code §1-2208(2), which provides for
jurisdiction for "proceedings in the probate of wills and administration of estates of decedents,
minors and incompetents." LC. §1-2208(2).
Further, as cited by Respondent, Idaho Code §15-1-301 provides further definition
regarding the scope of the jurisdiction of the Idaho probate court:
Except as otherwise provided in this code, this code applies to (1) the
affairs and estates of decedents, missing persons, and persons to be
protected, domiciled in this state, (2) the property of non-residents located
in this state or property coming into the control ofa fiduciary who is
subject to the laws of this state (3) incapacitated persons and minors in this
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state, (4) survivorship and related accounts in this state, and (5) trusts
subject to administration in this state. (emphasis added).
Idaho Code §15-1-301, in pertinent part.
It is clear that this matter addresses the affairs in the estate of decedent Victoria H. Smith,

as well as property coming into the control of a fiduciary who is subject to the laws of this state.
Victoria H. Smith, a resident of the state of Idaho, with extensive real property holdings in this
state, allegedly appointed Respondent V.K. Smith as a fiduciary, through an alleged power of
attorney, to act in her place. It is not a realistic proposition to challenge the court's subject
matter jurisdiction.
This is not the rare case where power is "plainly usurped". The court has subject matter
jurisdiction over this action pursuant to its relationship to decedent Victoria H. Smith and her
property. Respondent argues that because there is a will, that Joseph Smith does not stand to
inherit anything. As this court knows the will is currently under challenge for being created by
undue influence.

B. Petitioner has standing to bring this claim.
1. An unpublished out-of-state opinion has no persuasive effect.
Respondent alleges that Petitioner Joseph Smith lacks standing to bring a petition for
breach of fiduciary duty.
Respondent apparently bases his position that Joseph Smith does not have standing on
the fact that he is not named in the will, despite the challenges to such will. He also cites
extensively from an unpublished California court opinion.
Without getting into the merits of the unpublished opinion cited by Respondent, such
case should not be considered. The case of City ofAlhambra v. Superior Court, 205 Cal.App.
3d, 1118, 252 Cal. Rptr. 789 (1988) addressed citation to and use of an unpublished opinion.
It was error for the trial court to have received and to have read and
considered an unpublished opinion, let alone to have given it 'great
weight' in arriving at its ruling on the discovery motion. The trial court,
sua sponte, should have ordered that the unpublished opinion, and all
references to it, be deemed stricken from the file.

City ofAlhambra, 205, Cal. App. 3d at 1145.
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If an unpublished opinion from California cannot be cited as authority in a California
court, it is difficult to ascertain how such a case would have any persuasive authority in the state
of Idaho. Even if such case is considered, in that case the will had already been adjudicated, so
no relief could have been obtained at any rate.

2. Petitioner has standing for the prosecution of his petition.
Petitioner Joseph Smith has standing to bring this action. The Idaho Supreme Court has
addressed standing in a number of cases. The court in Boundary Backpackers v. Boundary
County, 128 Idaho 371, 913 P.2d 1141 (1996) found non-profit membership groups and eighteen

individuals to have standing to challenge a Boundary County ordinance to disallow any areas in
Boundary County to be designated as wilderness. The court cited an earlier Idaho Supreme
Court case relating to the elements necessary for standing:
In Miles v. Idaho Power Co., 116 Idaho 635, 778 P.2d 757 (1989), the
court stated three basic propositions that guide our decision here: 1. The
doctrine of standing focuses on the party seeking relief and not on the
issues the party wishes to have adjudicated. 2. To satisfy the case or
controversy requirement of standing, litigants generally must allege or
demonstrate an injury in fact and a substantial likelihood that the judicial
reliefrequested will prevent or redress the claimed injury. 3. A citizen
and taxpayer a governmental enactment where the injury is one suffered
alike by all citizens and taxpayers of the jurisdictions. [internal citations
omitted].
Boundary Backpackers, 128 Idaho at 375,913 P.2d at 1145.

Clearly, paragraph 3 is not relevant as no one is challenging an governmental enactment.
The question becomes the focus on the party seeking relief and the injury incurred.
The party seeking relief is Joseph H. Smith, an heir as that term is defined:
'Heirs' means those persons, including the surviving spouse, who are
entitled under the statutes of intestate succession to the property of a
decedent.
Idaho Code §15-1-201 (22).
Thus, if no valid will is found, then Joseph H. Smith would be entitled to an intestate
portion of the estate of Victoria H. Smith.
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The injury in fact is that Respondent's breach of fiduciary duty removed assets from the
estate of Victoria H. Smith. Whether the executed holographic will of decedent Victoria H.
Smith is valid is not the question at this time. For purposes of summary judgment or a motion to
dismiss the facts should be construed most favorably to the party opposing the summary
judgment or motion to dismiss. See Bennett v. Bliss, 103 Idaho 358,647 P.2d 814 (Ct.App.
1982).
In fact, there is a presumption of undue influence (which would invalidate the will) upon
existence of certain circumstances. Those circumstances include (1) that the principal has a
confidential relationship with the agent, (2) that the principal trusts the agent, and (3) the
evidence otherwise creates an inference of fraud or overreaching. See In re: The matter of estate
ofRichard Enriquez Ortega v. Arizmendez, 153 Idaho 609,288 P.3d 826 (2012).

In the case of Bongiovi v. Jamison, 110 Idaho 734, 718 P.2d 1173 (1986), the district
court instructed the jury on a presumption of undue influence which would arise upon the jury's
finding of a confidential relationship between the testator/grantor and the beneficiary coupled
with participation of the beneficiary in the procurement of the conveyances. Bongiovi at 736.
Respondent's breach of duty removed assets from the decedent's estate, which assets
were subject to a claim by Joseph H. Smith.
The second prong of the Miles test is the likelihood that the judicial relief requested will
prevent or redress the claimed injury. The answer to this question is in the affirmative as well.
A determination that no breach of :fiduciary duty occurred would prevent the claimed injury
which was the stripping of the decedent's estate, and Joseph H. Smith's interest in such estate as
an heir at law. A finding that the breach of :fiduciary duty did occur would allow the remaining
part of the same case, the claim of undue influence in the execution of the will, to proceed in a
determination as to whether or not Victoria H. Smith's estate was passing pursuant to will or
pursuant to the rules of intestate succession. This is not a generalized grievance shared by a
large class of citizens, but is a particular and palpable injury suffered by Joseph H. Smith and
the estate of Victoria H. Smith, to which he is an heir.

C. Disputed facts preclude entry of dismissal or grant of summary judgment.
Beyond the basic cases on standing cited by Respondent, Respondent's reiterates facts
regarding the relationship between Joseph Smith and his mother. Such facts are refuted in the
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Affidavit of Sharon Cunningham Smith, the Affidavit of Joseph Smith, the Affidavit of Father
W. Thomas Faucher, and the Affidavit of Katherine Laxson, and show a pattern of conduct
where Respondent first emotionally and then physically isolated his mother from others. These
facts are clearly in dispute and therefore summary judgment (stemming from a motion to
dismiss) is appropriate.

D. Both powers of attorney are invalid on their face.
The powers of attorney executed by Victoria H. Smith in favor of Respondent V.K.
Smith are invalid for a number of reasons. Of lesser importance is the date of the second power
of attorney, titled "A Durable and Irrevocable Power of Attorney", in that it appears that the
decedent was not competent at the time she executed such power of attorney. See eg. Affidavit
of Katherine Laxson, ,r,r13 and 18. See also Affidavit of Sharon Cunningham Smith, ,r,r43
through 49. The decedent's competence upon the execution of the second power of attorney
clearly is a question of fact which precludes granting of Respondent's motion to dismiss.
More seriously, however, is the fact that the powers of attorney were, without question,
utilized by the Respondent to convey property from the name of Victoria H. Smith to VHS
Properties, LLC, an entity entirely controlled by the Respondent, V.K. Smith.
In 2008, the Idaho state legislature enacted into law the Uniform Power of Attorney Act,
Idaho Code §15-12-102, et seq. The provisions of that act notes that it is applicable to the case
at hand:
Except as otherwise provided in this chapter, on the effective date of this
chapter:
(1) This chapter applies to a power of attorney created before, on or
after the effective date of this chapter;
(2) This chapter applies to a judicial proceeding concerning a power of
attorney commenced on or after the effective date of this chapter;
(3) This chapter applies to a judicial proceeding concerning a power of
attorney commenced before the effective date of this chapter unless the
court finds that application of a provision of this chapter would
substantially interfere with the effective conduct of the judicial proceeding
or prejudice the rights of a party, in which case that provision does not
apply and the superseded law applies; and
(4) An act done before the effective date of his chapter is not affected
by this chapter.
Idaho Code §15-12-403.
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Thus the chapter applies both to the powers of attorney and to the actions taken by
Respondent after July 1, 2008.
Pursuant to the Uniform Power of Attorney Act, and pursuant to previous law:
(1) A power of attorney terminates when
(a) the principal dies;
(b) the principal becomes incapacitated if the power of attorney is not
durable;
(c) the principal revokes the power of attorney;
Idaho Code §15-12-110, in pertinent part. Even in common law, "a power of attorney is
nothing more than an instrument authorizing another to act as one's agent or attorney." See
Black's Law Dictionary, p. 1334 (4th Ed. 1968). Thus, a power of attorney expires upon the

death of the principal and cannot extend beyond the death of the principal In this respect,
both of the powers of attorney executed by the decedent are invalid. Both powers of attorney
state that the appointment "shall endure the event of disability and death and shall never be
affected by any event of disability or death of the undersigned for any reason, manner or
purpose." See Exhibit D to Respondent's Response and Objection to Petition for Formal
Adjudication oflntestacy and Formal Appointment of Personal Representative (hereafter
"Response and Objection").
The later power of attorney contains similar language:
This power of attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be
affected, altered or impaired by the event of my death or disability and
shall continue in effect for all time ....
See Durable and Irrevocable Power of Attorney attached as Exhibit C to the Response and

Objection of Respondent, which invalidly claims to be irrevocable as well.
Both powers of attorney are invalid on their faces as they violate the Idaho Uniform
Power of Attorney Act and common law. In Eaton v. Mc Williams, 52 Idaho 145, 12 P.2d 259,
(1932), the court, citing earlier authority noted that "In accordance with the rule requiring powers
of attorney to be strictly construed, a power of attorney to sell lands must be strictly construed
and cannot be extended by construction." Eaton, 52 Idaho at 149, 12 P.2d at 263.
In Chicester v. Cook, 764 S.E. 2d 343 (W.Va. 2014), the agent attempted to utilize a
power of attorney in 2008, pursuant to a 1996 power of attorney when the principal passed away
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in 1999. The West Virginia court noted that the grantor of the power of attorney was deceased
and therefore the power of attorney no longer existed. Chicester, 764 S.E. 2d at 348.
In the case of In re: Richard P., 227 W.Va. 285, 708 S.E. 2d 479 (W.Va. 2010), the court
considered the nature of the power of attorney in that case the court cited a more recent edition
of Black's Law Dictionary:
A "power of attorney" is "an instrument granting someone authority to act
as agent or attorney-in -fact for the grantor. An ordinary power of
attorney is revocable and automatically terminates upon death or
incapacity of the principal. Black's Law Dictionary, 9th Ed. 2009.

In re: Richard P., 227 W.Va. at 298, 708 S.E. 2d at 487.
As both powers of attorney here provide that they extend beyond the death of the
principal, they are invalid.
The second power of attorney, executed in April, 2008, further purports to be irrevocable
in violation of common law and in violation of the Uniform Power of Attorney Act. As these
powers of attorney are invalid, any conveyance of property in which such powers were utilized is
further invalid.
Of course, such invalid powers of attorney could be saved with a severance clause.
Many statutes contain severance clauses which protect the remainder of the statute or ordinance
if a portion is found to be invalid or unconstitutional. In fact, the Idaho Uniform Probate Code
contains such a severability provision at Idaho Code §15-1-104:
SEVERABILITY. If any provision of this code or the application thereof
to any person or circumstance is held invalid, the invalidity shall not affect
other provisions or applications of this code which shall be given effect
without the invalid provision or application, and to this end the provisions
of this code are declared to be severable.
Idaho Code §15-1-104.
As applied, most instances relating to a severability clause relate to statutes. See e.g.

American Falls Reservoir District No. 2 v. Idaho Department of Water Resources, 143 Idaho
862, 881, 154 P.3d 433, 452 (2007).
A court will, when possible, recognize and give effect to the intent of the
Legislature as expressed through a severability clause in the statute.
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In Trees v. Kersey, 138 Idaho 3, 56 P.3d 766 (2002), the Idaho Supreme Court,
citing McConnon v. Holden, 35 Idaho 75,204 P. 656 (1922) that "this court noted that if
the contract is not separable, and if any of its elements are tainted with illegality, albeit
slight, the plaintiff cannot recover." [204 P. at 663], 138 Idaho at 9, 56 P.3d at 771.
Since Respondent's powers of attorney are tainted with illegality they cannot be valid.
Since durable powers of attorney are both illegal and invalid, this court can find as a
matter of law that Respondent breached his fiduciary duty to decedent when he wrongfully took
control of her property and wrongfully conveyed her property without adequate consideration to
an LLC of which he is the sole member.

CONCLUSION
Petitioner's Amended Complaint for Breach of Fiduciary Duty and Conversion does state
a cause of action upon which relief an be granted. This court has subject matter jurisdiction, and
the Petitioner Joseph H. Smith has standing to bring such action.
nclJ'(

DATED this
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day of June, 2015.
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Attorneys for Petitioner
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I HEREBY CERTIFY that on this /
day of June, 2015, I served a true and
correct copy of the foregoing MEMORANDUM OPPOSING RESPONDENT'S MOTION TO
DISMISS upon the following, by the method indicated below:
Vernon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208-345-1129

Ronald L. Swafford, Esq.
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208-524-4131

MEMORANDUM OPPOSING RESPONDENT'S MOTION TO DISMISS - 11

000397

•

JUN 1 2 2015

STEPHEN T. SHERER
SHERER & WYNKOOP, LLP
730 N. MAIN ST.
P.O.BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605
.,

~

CHRISTOPHER D. RICH, Clerk
By KATRINA
HOLDEN
DEPUTY

Attorneys for Petitioner
Joseph H. Smith

<>•c'

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
SUMMONS

__________

NOTICE: YOU HAVE BEEN SUED BY THE ABOVE-NAMED PETITIONER. THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION
BELOW.

THE STATE OF IDAHO SENDS GREETINGS TO:
VERNON K. SMITH

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designated Court within twenty (20) days after
service of this Summons on you. If you fail to so respond the Court may enter judgment against
you as deemed by the Petitioner in the Amended Petition.
A copy of the Amended Petition is served with this Summons. If you wish to seek the
advice or representation of an attorney in this matter, you should do so promptly so that your
written response, if any, may be filed in time and other legal rights protected.
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An appropriate written response requires compliance with Rule 10(a)( 1) and other Idaho
Rules of Civil Procedure and shall also include:

1.
2.

The title and number of this case.
If your response is an Answer to the Amended Petition, it must contain

admissions or denials of the separate allegations of the Amended Petition and other defenses you
may claim.
3.

Your signature, mailing address and telephone number of your attorney.

4.

Proof of mailing or delivery of a copy of your response to Petitioner's attorney,

as designated above.
To determine whether you must pay a filing fee with your response, contact the Clerk of
this Court.

WITNESS my hand and the seal of the District Court this

SUMMONS-2

\ d day of June, 2015.
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CHRISTOPHER D. RICH, Clerk
By LAURA MARTIM
DEPUTY

Attomeys for Petitioner
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO. IN AND FOR THE COUNTY OF ADA
I

IN THE MATTE/R OF THE ESTATE OF )
)
)
)
)
)

Victoria H. Srnith.

Deceased.

CASE NO. CV-IE-2014"15352
AMENDED AFFIDAVIT OF
JOSEPH H. Slv.llTH

)

STATE OF IDAIHO )

) ss.
County of Ada

)

JOSEPH H. SMITH, being first duly sworn deposes and states:
1.

I am a petitioner in this matter and make the following statements of my own

personal knowlC'ldge. I am amending my previous affidavit which had clerical errors;
2.

I lwas raised around ranches and farms. I was approximately 12 years old when
i

my father bougijt property, now known as the home place, between Chinden Boulevard and the
I

rive1·. That pronerty otiginally constituted 132 acres;
3.

4- few years later. my father bought an additional 44 acres to make 176 acres for

the home place;
4,

I assisted my father and. after his passing, provided management services for my

mother on the home place and other properties from. the time I was 12 years old, until 1992,
approximately 38 years;
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As a young teenager. I w01·ked regularly with the dairy cows (milking. feeding,

cleaning of conaJ.s) I did some of the fanning after school and on weekends and during summer
time, by tilling, seeding, cultivating, irrigating, and harvesting crops;
6.

In 1962 we converted to a beef cattle operation and I became the foreman

manager a.nd agent of the operation. We maintained approximately 450 head of beef cattle,
pasturing and feeding them in feedlots;
7.

My father Vemon K. Smith passed away on May 2, 1966;

8.

In 1964 my father obtained 520 acres in the Gowen field area. We drilled two

wells, p111'chased a circuit pivot sprinkler and a natural gas engine for pumping the water. We
moved the sprinkler back and f01th between two 160 acre parcels. This operation ceased two
years later when my father passed away;
9.

In 1968, with my mother's blessing, we changed the home place into a cow/calf

operation. I would obtain the feed for the cows, do the feeding, adding the minerals and salt, as
well as branding, vaccinating, dehorning. castrating, doctoring and spraying of the cattle. I also
cleaned the feedlots ofma.nure, and did the fanning and :ii1'igation of the hoMe place. My wife
Sharon, regularly helped with these tasks;
10.

In the late 1950ts, my father purchased two sections of land near Hamer, Idaho. I

assisted him in arranging to drill wells, put sprinklers on the property a.nd learned about leasing
the property as my father leased it on a crop lease. After my father passed away, we did a cash
lease;
11.

I was involved with all these prope1ties, as an agent for my father, and for my

mother after my father's passing, up through 1992, I was involved with all of the leases of the
prope1-ty;
12.

In general, my brother V.K. Smith (hereafter "VK") would do legal work. such as

drawing up leases that were acceptable to my mother and I and to the renter;
13,

By 1985 all the properties were paid for in full;

14.

Fl'Om my father's death until the properties were all paid, I hired all employees

that we had to handle the properties, both faim and :i:anch~
15.

My mother never learned how to drive an automobile. When I reached the age of

14 and obtained a driver's license, I was one of my mother's main sources of transportation.
When I married my wife Sharon~ approximately seven years later, Sharon and I were the main
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soul'ces of transpo11ation for Mother. It was not uncommon for Sharon 01· I to take my mother
someplace several times a week. When my son and daughter were old enough to drive, they also
began to act as Mother's drivers~
16.

Contrary to what was alleged by my brother, I did not live in the old cracker box

faim house rent free. Until about 1968 I received a modest wage for my wol'k, and pm.t of that
wage was to live in the house. After about 1968 I continued to act as an agent and a helper for
my mother without a wage, but with the house furnished~
17,

My fathei· pui:chased other properties on Idaho Street, and an office building on

1900 Main St. that included seven apartments. Ironically. my brother has utilized the office
building, without rent, since 1971. From 1968, when I was no longer an employee (all of the
properties were leased out at that time). I rented out the old farm house af'teJ; I moved out. rented
out the highway building on the home place, collected those rents and maintained those
properties, delivering the rent payments to my mother. I continued to act in this capacity, as my
mother's agent, from 1968 through 1992;
18.

In 1968, my wife and I started a tmcking business and continued that business for

41 years, to be able to make my own living and not have to charge my mother for anything that I
did for her;

19.

Even while my father was living, I managed the falm and ranch I also did some

land leveling, helped build the hay barn and ensilage pit, and an extensive set of working co11·als
for livestock. Those items we1:e built in the late 1950's/early 1960's. I also built several miles of
fences for the home place when we had cattle there;
20.

I helped manage the prope1ty near Hamer for app1'o:x:imately 32 years. from 1960

through 1992;
21.

I was the manager-agent for the home ranch leased to other ranchers from 1972

through 1992-twenty years;
22.

I handled leasing of the highway building on Chinden, located on the home place,

from 1966 until 1992-26 years;
23.

Since V.K. finished law school in about 1971, he took over managing the office

building, the house on West Idaho Street and the seven apartments. I have never known what
was done with all of the rent monies from all of the propei1ies since 1992. Since there is no
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money mentioned existing in Mother's estate at the time of he:r death. the only pl'esumption is
that V.K. took all of the rent money for his own use;
24,

To the best of my information and belief. the rental on the Hamer property about

ten years ago was $125,000 per year, plus installation of new center pivot sprinklers which
would belong to the estate of Victoria Smith (illegally currently of reco1'd in tbe name of VHS
Properties). The reasonable rent with the sprinklers woi1ld now total at least $250,000 per year;

25.

The home place has an approximate rental value of $45,000 per year, at a modest

figure of $250 per acre. The seven apat"txnents would bring an approximate rental rate of
$50,000 per yeai·, and the West Idaho Street and Raymond Street houses would bdng about

$20,000 per year. I know these rates and values because I had been involved in management of
many of these properties, knew what they were worth at the time, and have been able to adjust
my knowledge of the rates based on the inflation and other housing factors in the Boise area;
26.

Attached as exhibit A is an approximation of the rental income which would have

been received from Mother's pxoperty annually at the time of her death, over $400,000 per year;
27.

Before we moved into our new house in 1977, in 1976 we had asked and received

peimission from my mother to hook into her well to provide water for us. Our agreement was
that I provide a bigger pump and provide the maintenance that I subsequently did from 19761992. When we re-financed the house in 19921 the bank required us to show a legal right to
water. My mother agreed to give that legal right, signing a paper for the bank. After consulting
with VK, Mother "changed her mind''. I asked Mother to grant the easement tempol'ai·ily so we
could get the loan, and then drill our own well. She refused. This was an early indication of
VK's influence over Mother;
28.

During the last few years I was involved with the ranching and farming

operations, which essentially terminated in 1992, I could see my mother falling more and more
under VK's influence;
29.

After moving out of the old farm house, my wife and I moved into our new house

where we cunently reside. One of the last renters of the old farm house was a man named
Wendell Hill, who lived there with his wife and young daughter fot a few years, paid their rent

eve1y month and paid theil' own utilities;
30.

During the time that Mr. Hill lived th.ere in the early 1980's~ VK was building a

warehouse/shop type building close to the rental house, approximately 150 feet away. VK.
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needed electricity for his project, so he ran electrical cords and hooked up to the house that Mr.
Hill was renting, This both provided him electricity and obviated the need for a building permit,

which upon information and belief was never acquired. Mr. Hill protested to me that VK was
running up his power bill and that they were coming into his house when he was not there and
without his pe1mission;
31.

I spoke to VK about the situation and he made it clear to me that he was not going

to change how he was handling the situation.

I then spoke to my mother, Victoria, and she

agreed that VK was in the wrong and she would have him stop;

32.

Subsequently my mothe1· spoke to VK, and then told me that VK had to have the

power to work on his building, and that his saws took very little power;
33,

In an attempt to treat Mr. Hill equitably, in talking with Mother, I lowered Mr,

Hill's rent to compensate for his higher electrical bill and the inco11venience imposed upon him.
34.

VK subsequently insisted that Mr. Hill pay full rental price. Mr. Hill and his

family moved out a few months later;
35.

This is one instance of the influence that VK Smith exercised over our mother,

where she first agl'eed to do things equitably and then reversed herself after VK asserted his
influence;
36.

A subsequent renter was Bill Millert who was an acquaintance of VK;

37.

Mr. Miller was always behind on his rent, and I often had to chase him down to

obtain the rent to pay to Mother. As Mr. Miller did not often answer the door. it became
necessary for me to call him at work, He worked at a bar business that was being run by VK's
first wife. Sharon. and Sharon's daughter, Julie;
38,

I would keep my mother informed as to the status of Mr. Miller's rent;

39.

One time, with no antecedent conversations 01· preparations, Mother attacked me

verbally and told me that VK was furious that I am calling Bill Miller at work, and I was neve1· to
do that again;
40.

Over a year later, Mother told me that she had not received rent from Bill Miller

for over a year. She related to me that she had complained to VK about the rent situation, and
VK called Mr. Millel' at home. and my brother said to Bill Miller that she and I were furious at
VK that Mr. Miller had not been paying his rent. I am unaware that rent was ever collected for
the property during that tenancy, but here again is another specific instance where VK exercised

AMENDED AFFIDAVIT OF JOSEPH H, SMITH - 5
000404

Jun.18. 2015 4:42PM

-

No. 3559

P. 7

undue and improper influence over our mother. for the benefit of his friend and wife's employee,
at the expense of our mother, Victoria;
41.

During my management of the home place (Chinden propei1y), we ran our own

cattle operation until 1971, and then began to lease the premises to tanchers for grazing and hay
production purposes. I had always required any lessees to repair the fences to reasonably good
condition before the lease was considered satisfied;
42.

Carol Blessinger and Judd Howard were winding up their lease in 1992. M1·,

Howard went to work on repairing and improving the fences;

43.

I looked over the fences with Mr. Howard and could see that they had been

repaired, but not to the best condition, At that time, I was confident that Judd and Carol we1·e not
willing to make any more financial investments or improvement on the fencing. They had moved
on to another place and had new financial obligations~

44.

I spoke with Mother about this, and explained to her that it was probably better to

accept the fences in their current condition than to buy a lawsuit. My mother agreed, and I
conveyed that agreement to Judd Howard and Carol Blessinger;

45.

My mothel' apparently then talked to VK, and cmne back and told me that that

arrangement was not acceptable. I told her I had already told the tenants of he!' acceptance, and I
cannot change it. Subsequently she told me that I would no longer have anything to do with
anything conceining the management of the Smith real estate holdings;

46.

This is another specific instance of my mother's susceptibility to VK's undue

influence, and his willingness to exercise such undue influence;
47,

In the early 1990,s, the Hame1: property was being leased to a man named Blaine

Larson. It was a multi-year cash lease, to be paid annually. and that involvement with any
government set aside or other government p1"0grams was to be the responsibility of Mr, Larson.
In an ensuing dispute with the govemment, and despite the fact that Mother's position was fully
indemnified, VK and Larson decided that in support of Larson's position, I would falsely claim
to be the sole owner of some of the Hamer property and that allegation would somehow be
beneficial to Larson in utilizing the govem:ment set-aside programs;
48.

Mother handed me a packet of papers on which she wanted my signature, but I

told her I wanted them reviewed by another attorney at the time. and I did not sign them;
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According to Sharon, Mother picked up the unsigned packet while I was gone,

and before I could consult another attorney. I subsequently was asked to resign my position as
officer, director and shareholder in Utopia Land and Livestock Company. Inc.• an Idaho
corporation, as it was implied by VK to either participate in what I considered a :fi:aud in
something that was not pa1t of the family business, or resign my position. After that I was
accused of being "disloyal" and was told in a letter from VK that I was disloyal, and I was
removed from all management, not just the Hamer property. I never had a chance to consult with

another attorney before I was cut off.
50.

In the early l 990's, VK was in the process of divorcing his first wife, Sharon.

VK presented a plan to me concerning Sharon•s house that she had purchased prior to their
marriage. They did live in that house before and after they were married, until their breakup,
approximately 17 years. Dudng theh- mat').·iage, I became aware through VK that they had
secured a second m.01tgage on the house. They had a community IRS tax obligation that was in
arrears, and the IRS forced a Sheriff's sale to collect the taxes, interest and penalties, VK wanted
me to buy the house in my name, but would use my mother Victoria's money. I couldn't see

why I WO\.lld want to be involved in VK's divorce or in Sharon's house. After refusing to follow
this nefarious scheme1 VK, upon knowledge, info11nation and belief, utilized my father's estate
and Mother's money to buy the house at the Sheriff's sale. This is another specific instance
where VK demonstrated his willingness to influence my mother to utilize her funds and partake

in a scheme with those funds that would benefit VK and not Mother, and put Mother's assets at
risk;
51.

Subsequent to the entry of the divorce decree in that case, VK's exMwife obtained

a judgment against him. That judgment was subsequently levied upon;
52.

An interesting and telling statement of facts regarding the can of worms into

which VK brought Olli' mother is found in the Opinion Re: Defendant's Motion to Quash Sale of
Sharon's Divorce Judgment. in which a subsequent judgment was entered against VK1s first wife

in favor of the man whose wife who notarized one of the powers of attomey that Victoria H.
Smith signed in favor ofVK Smith. A copy of this Opinion is attached as Exhibit B;
53.

Regarding paragraph 8 ofVK's Objection to Petition for Fo1mal Adjudication of

Intestacy and Appointment of Personal Representative, I dispute the allegation that my mother
"disinherited" me "because of her complete disappointment of his attitude, conduct and
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behavior... Ally issues she bad with me were likely due to the criticism given of me by
respondent;
54.

In such paragraph there are allegations of disloyalty and disgust. but I was never

disloyal or acted without integrity regarding my mother's assets. Fmther, VK alleges that I stole
prope1ty from my mother. Such is not the case, as I removed a dresser from my room, with her
implicit pe11nission, at the time I moved out of the residence in about 1963. It was many years
latei· when she reversed course and decided that I had "stolen the dresser". The only :reason for
her to reverse course in that way would have been because she was influenced to do so. To
satisfy this new accusation that was leveled at me in the 1990's. Sharon and I subsequently
returned the dresser;

55.

In 1998, she alleged that I had stolen saddles that belonged to her. These were

three semi-show saddles owned by my father that I had stored on my premises for over 30 years
in a custodial fashion. As these were pei:sonal items of my father and I knew that my mother had
no personal interest in them except to satisfy my brother, I elected to maintain custody of my
father's saddles.

56.

During this period of the early and midftnineties, my mother began to barrage me

with accusations of theft. At one point she jnsisted that any tools that belonged to my father be
handed over to my brother. I said if she would make a list of the tools she thought I had
wrongfully, I would go through my tools and assess what tools I had she thought should be
turned over to my brother. She did not follow through. During this period she would say things
like "bring-back eve1·ything you have stolen from me'". I said what things? Make a list. The best
she could come up with was the tools which she never followed through with, the dtesse:r that
Sharon and I returned to her. and my father's show saddles, which I decided to keep in a
custodial fashion. I do not claim that they are mine. If the court proclaims that I am not an
intestate heir, I will turn the saddles over to my brother if that is what he desires,
57.

Despite our problems. I cared ve1·y much for my mother and I especially hoped

that she was being well taken care of in he1· declining years. One late evening Sharon and I were
coming home and pulled into the lane on the way to our house only to see police cars, My
brother was there and he walked up to my pickup window and told me what it was all about.
Nicole, who was my mother's caretaker a.t the time thought she had heard an intruder. The police
wete not tw-ning up anything. I stepped out to speak to him personally and I asked him how our
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mother was, her health and so on. His reply was "she is 97, what do you think?" (or whatever

her age was at that time), And that was it, He had no interest in answedng my question about my
mother, giving me any details of her condition or her care. I turned around and got back in my
pickup. My brother never updated me about my mother or invited me to see her in her last years.
He was in complete charge of anyone's access into the house. The only time he invited me was
the morning of September 1l, 2013, the day she died. I accepted his invitation.
58.

Much of the l'est ofVK's response and objection is merely speculation and

hearsay and is subject to a motion to strike.

DATED this / f~ay of June, 2015.

SUBSCRlBED AND SWORN to before me this

/ft of June, 2015.

otary Public for Idaho
Residing at; Meridian, Idaho
My Commission Expires: 10-14-2015
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CERTIFICATE OF SERVICE

f~

I HEREBY CERTIFY that on this )
day of Jime, 2015, I served a true and
c011·ect copy of the foregoing AMENDED AFFIDAVIT OF JOSEPH H. SMITH upon the
following, by the method indicated below:
Vemon K. Smith
1900 W. Main St.
Boise, Idaho 83702

XX via facsimile to 208~345-1129

Ronald L. Swafford, Esq,
SWAFFORD LAW, P.C.
525 Ninth St.
Idaho Falls, Idaho 83404

XX via facsimile to 208w524-4131
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JUL D6 ?0,5
CHJi:ljl'fOfi&e~ D. "KJW, Clerk

VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

l!iy STACEY 1.AFFERTY
O!PUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
RESPONSE AND OBJECTION TO
PETITIONER JOSEPH H. SMITH'S
MOTION TO STRIKE AND
RESPONDENT'S MEMORANDUM
IN SUPPORT OF THAT RESPONSE

The Petitioner, Joseph H. Smith, through his counsel, has requested this Court to
strike portions of Respondent's Response and Objection to the Petition filed by Joseph H.
Smith, seeking formal adjudication of intestacy, and appointment of a personal
representative; requests the Court to strike portions of the affidavit of Vemon K. Smith,
Jr., filed in opposition to Joseph's Petition for intestacy and appointment of intestate
administrators; to strike portions of the statements contained in the Memorandum filed in
support of Respondent's Motion to Dismiss the Petition of Joseph H. Smith; and to strike
portions of the affidavit of Vernon K. Smith, Jr., filed in support of that Motion to
Dismiss the Petition filed by Joseph H. Smith.
The Petitioner, Joseph H, Smith, has submitted a Memorandum in support of that
Motion to Strike, and it is to be noted that Petitioner's reference to their Petition to
RESPONSE AND OBJECTION TO PETITIONER JOSEPH H. SMITH'S MOTION TO
STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO PETITION
FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF PERSONAL
REPRESENTATNE AND MEMORANDUM. P. 1

(1~"~-~.ftnl/1:!
ti000410
~f:!;11L ,Mc!/
\J:::J /Ju

v~- - ,

•

•

establish a breach of fiduciary duty and conversion is referring to their original Petition,
and not their Amended Petition. Essentially, Petitioner seeks to strike limited portions of
Respondent's objections, memorandums, or affidavits that have been filed in opposition
to their Petition for Intestacy, and their Petition to establish Breach of Fiduciary Duty and
Conversion. It is to be noted that Petitioner, Joseph H. Smith, filed an Amended Petition
in relation to their allegations regarding fiduciary duty and conversion, and that amended
Petition now includes an accounting allegation along with their alleged breach of
fiduciary duty and conversion, to which Amended Petition Respondent has filed his
Objection and Response to that Amended Petition, along with filing a Supplemental
Motion to Dismiss that Amended Petition. Petitioner's Motion to Strike, however, does
not refer to the Objection and Response filed by Respondent to the Amended Petition of
Joseph H. Smith, and whether that be an oversight of Petitioner's Counsel, or intentional,
it remains a procedural consequence that Petitioner's Amended Petition, and
Respondent's Objection and Response to that Amended Petition, and the Supplemental
Motion to Dismiss that Amended Petition supersede the original Pleadings, and the
contents of those original pleadings are pled differently within the amended pleadings,
and the paragraphs are numbered and arranged differently than what may be contained in
the original pleadings, compared to the amended pleadings. This issue may become a
matter for later consideration, but it would initially appear that addressing the contents of
the Objection and Response to Joseph's original Petition regarding fiduciary and
conversion may be irrelevant, as those pleadings were amended, and take the place of the
original pleadings.

RESPONSE AND OBJECTION TO PETITIONER JOSEPH H. SMITH'S MOTION TO
STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO PETITION
FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF PERSONAL
REPRESENTATIVE AND MEMORANDUM. P. 2
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In any event, their Motion to Strike and their Memorandum as presented seeks to
confront the admissibility of certain facts contained in statements set forth in either the
Objection and Response, that Memorandum on file, and affidavits filed in opposition to
the Intestacy Petition and their original Petition regarding fiduciary and conversion only.
The question as to the admissibility of evidence, as contained in affidavits,
depositions and verified pleadings, is a question to be answered upon review of the
statutes and rules of evidence, and relevancy is the threshold question under Rule 401
IRE, to determine whether the evidence present is relevant to the controversy.
Petitioner (Joseph) would seek to strike certain portions of Respondent's
(Vernon's) Response and Objection to Petition for Formal Adjudication of Intestacy in
the following particulars:
1.)

With respect to Paragraph 2: Joseph seeks to strike that paragraph as they see it as

being speculation as to Joseph's knowledge, regarding the alleged intention and desire of
the decedent. There was no speculation in that statement as to Joseph's knowledge
regarding that matter, as Respondent has personal knowledge and recollection of
conversations with Victoria H. Smith, Joseph H. Smith and Vernon K. Smith where that
was discussed. There is no speculation as to Respondent's knowledge of the decedent's
intentions and wishes, and there is no speculation as to Petitioner's knowledge of
Victoria's desires and intentions, as they were expressed frequently, discussed on
occasions among us, and was absolutely consistent with what was the creation of
decedent's Will on February 14, 1990. The subject of the will and inheritance, and
Mother's intentions and expressed desires came up on specific occasions during specific
conversations that took place, including the discussions in May, 1990 (when discussing
RESPONSE AND OBJECTION TO PETITIONER JOSEPH H. SMITH'S MOTION TO
STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO PETITION
FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF PERSONAL
REPRESENTATNE AND MEMORANDUM. P. 3
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2001 N. Raymond Street), September, 1990 (when Joseph wanted to acquire an interest
in Mother's domestic well), and then later in May, 2006 (when Joseph wanted to
purchase the Massey Ferguson 202 tractor). It was during the 2006 discussion Joseph was
aware of the formal powers of attorney, and was inquiring from Vernon if Vernon had
already taken title to the property by transfer or not, as he wanted to acquire property
around his house if possible. Vernon has specific knowledge of Joseph's awareness of the
Will, Mother's desires and intentions, and no speculation is involved.
2.)

With respect to Paragraph 8: Joseph seeks to strike that paragraph on the basis it

alleges feelings and thoughts of decedent, and lacks foundation as to Joseph's intentions,
and constitutes hearsay as to statements made by Mother. Our Mother verbalized her
feelings and thoughts quite regularly, to Joseph, to Vernon, and frequently in the presence
of both ofus. Joseph expressed his intentions to both Mother and Vernon, so there was no
need for speculation as to his intentions or attitude. Much of what was expressed in those
conversations is what developed and resulted in Joseph's departure (and Mother's
exclusion of him) that actually intensified in 1988-89, and Joseph distanced himself in
response, with some limited engaged conversations that occurred in May and September,
1990, but thereafter Joseph clearly understood his exclusion was permanent, and he then
would occasionally write to Mother or Vernon (specifically acknowledging he had no
further role or involvement, and acknowledged it was Mother's desire it be that way, and
he accepted it, as it was her decision). Joseph wrote that in December, 1991, and
interestingly enough, he makes no claim of "undue influence" being the cause of
anything; he simply calls it a choice between "management styles". Joseph accepted his
exclusion, and made those intentions known to Vernon, and had no further involvement
RESPONSE AND OBJECTION TO PETITIONER JOSEPH H. SMITH'S MOTION TO
STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO PETITION
FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF PERSONAL
REPRESENTATIVE AND MEMORANDUM. P. 4
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with Mother's assets and business interests. As to hearsay, feelings and thoughts, Rule
801, et al, IRE, and the exceptions and exclusions, including 801 (d)(2) IRE (admissions
against interest of party opponent, 803(3) (state of mind, emotion, sensation, intent, plan,
motive, design, mental feeling etc.), and 803(24) (general allowance of relevant and
trustworthy evidence, regarding a material fact [to show Joseph knew there was never
any undue influence], probative on the point [to show Joseph's awareness of Mother's
expressed state of mind, directed at him, confirmed by subsequent documents], and that
justice will be served [confirms Mother's intentions expressed in her Will])
3.) With respect to Paragraph 9: Joseph seeks to strike that paragraph as he believes it
alleges hearsay regarding statements that decedent may have made. Mother (the
decedent) has expressed her intentions and feeling openly in the mutual presence of
Joseph and Vernon, and Vernon have communicated virtually continuously regarding the
decedent's business matters and financial needs ever since the demise of our father in
1966, as it was only through Vernon's financial assistance and participating management
that Mother was able to preserve the assets and maintained her constant financial needs.
The "participating management" with Joseph faded and eroded extensively in 1988-89,
and evolved into the exclusive management by Vernon in 1990, after Joseph's departure
and limited discussions, that terminated almost entirely after September, 1990, and
Joseph's awareness and acceptance of the situation thereafter, evidenced then in his
written statements to others, including those he wrote to Vernon, expressing his exclusion
and distance from his mother and his exclusion of any further management activity.
Joseph chose to act upon his clear awareness of his situation, and elected to render his
announcements of that fact, publicly and in writing to certain individuals, including those
RESPONSE AND OBJECTION TO PETITIONER JOSEPH H. SMITH'S MOTION TO
STRIKE PORTIONS OF RESPONDENT'S RESPONSE AND OBJECTION TO PETITION
FOR FORMAL ADJUDICATION OF INTESTACY AND APPOINTMENT OF PERSONAL
REPRESENTATIVE AND MEMORANDUM. P. 5

000414

he wrote to Vernon in 1991, copies of which will be attached to Vernon's further
affidavit, to confirm Joseph's awareness of his exclusion, and it was "management style"
not "undue influence" he called it at that period of time. Essentially, this objection raises
the subject again as to what statements the decedent may have made that are admissible
in evidence, and not regarded to be hearsay, and allowed under various statutory or
evidentiary rules. Rule 601 (b), I.R.E. bars certain persons from testifying in specified
actions as to certain communications. See Montgomery v. Montgomery 147, Idaho at 8,
205 P.3d 650, 657 (2009) quoting In re Estate of Keevan, 110 Idaho 452, 460, 716 P.2d,
1224, 1232 (1986). The Rule prohibits the party making a claim against an estate from
testifying as to any unwritten communication with the deceased. See Lunders v. The
Estate of Snyder, 131 Idaho 689, 698-99, 963 P.2d 372, 381-82 (1998). Rule 601(b),

I.R.E. is virtually identical to §9-203(3), Idaho Code, the only exception being a comma
after the phrase "estate of a deceased person" whereas the comma is omitted in Rule
601(b), I.R.E.. §9-202, Idaho Code, is referred to as the "dead man's" statute. Given the
virtual identity of the Rule and the Statute, the court has applied the same analysis to both
the evidentiary rule and to the statutory provision. See April Beguesse, Inc. v. Rammell,
328 P.3d 480, 156 Idaho 500 (2014). The court does not interprete that provision to be so
broadly construed so as to bar testimony concerning the state of affairs as were matter of
fact occurring before a decedent's death. See Montgomery 147, Idaho at 8,205 P.3d, 657,
and April Beguesse, 156 Idaho 500 at 516, 628 P.3d at 496. Rule 601 (b), I.R.E. does not
apply when the action is not against the executor or administrator of an estate, and the
claim does not represent a demand against the estate. See Rowan v. Riley, 139 Idaho 49,
54, 72 P. 3d, 889,894 (2003). Nor does it apply when the testimony is being offered to
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•
defend against a claim or counterclaim. See Lunders, 131 Idaho at 699, 963 P.2d at 382.

A party is allowed to testify to unwritten communications with the deceased, if the parties
claim is not against the estate. See also Argyle v. Slemaker, 99 Idaho 544, 545-46, 547,
585 P.2d 954,955-56,957 (1978). It would be Respondent's position that what
Respondent has said about his Mother's statements before death are admissible, both
under Rule 601(b), 803(3) and (24) and §9-202, Idaho Code. Respondent is not the one
making the claim against the estate, but rather Joseph is the one making the claim and
false allegations of undue influence. Respondent (Vernon) is the sole beneficiary under
the holographic Will, and was appointed the Executor (Personal Representative), to serve
without bond, and has been declared the exclusive beneficiary and only interested person
under the Will to inherit any interest(s) of the decedent for the past quarter century, and
pursuant to decedent's long established intentions, the assets were to be transferred by
Respondent through use of his POA's to accomplish that purpose of deed transfer, rather
than the inconvenience of probate proceedings. Respondent thought best to complete the
transfer in 2012, and did so, as was his right and preferred method of transition. The one
making a claim against the estate, and against the Will of the decedent, and challenging
the transfer of the properties under the powers of attorney is the Petitioner, Joseph H.
Smith, and he is the one barred from making any assertions forthcoming from decedent
as to any unwritten statements or communications regarding what may have been said by
the decedent, though letters serve to reveal her attitude towards Joseph, so he would be
hard pressed to see it, or say it, differently than what Vernon knows it to be. Joseph is
making this unfounded claim to an interest, well knowing he was excluded from any
interest, is not an interested person in any property interests of the decedent, and well
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knows there has never been any undue influence, as his 1991 letters confirm, written
many, many years ago (almost a quarter century), confirming he has had no involvement
in any fashion, and knew he would never inherit, being the reason why he was then trying
to buy property from his Mother, knowing he would never inherit anything.
This Court must determine who is the one making the claim against the estate, or
against the declaration under the Will, and to whom the decedent declared (under her
exclusive right to declare), shall receive her property interests by bequeath or transfer.
Under the law, Joseph must be seen as the one who seeks to challenge the Will and
challenge any transfers, and therefore he is the one making the claim against the estate,
seeking to become a beneficiary upon a false and fraudulent pretense of undue influence
existing in the creation of the Will, now being asserted by Joseph because he sees value
in assets he refused to protect, preserve and maintain a quarter century ago. Joseph
should be subject to the limiting effects of Rule 60l(b), I.RE., and the "dead man's"
statute, not the other way around.
4.) With respect to Paragraph 12: Joseph seeks to strike portions of it because it alleges
that Joseph defied his mother's wishes, which constitutes speculation and hearsay, and

lacks foundation. What Respondent can testify to, is what he saw and what
communications he participated in with his Mother and Joseph. None of that is hearsay,
speculation or lacking in foundation, and the rules of evidence cited above allow
reference to those conversations that address such matters as state of mind, emotion,
sensation, intent, plan, motive, design, mental feelings etc.. Joseph apparently is seeking
to avoid Vernon's confirmation of those facts from Respondent's awareness and
participation in conversations about his exclusion from the business activity and property
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interests of Mother, but as he attempts to do so, he remains confronted with Joseph's own
letters that confirm his personal awareness of his mother's wishes to exclude him from
any involvement or management role, and to distance herself from him altogether, during
which time Respondent participated in many of those conversations and understood the
reasons given, and Joseph acknowledged his exclusion and complete withdrawal from
any further management activities whatsoever, and even reduced that fact to writing and
sent letters

to others, including Vernon, where Joseph made his awareness well

understood, revealed in writing, where he chose to characterize his assessment of the
exclusion to be that Mother preferred one management style over the other (a very gentle
way of putting it) and confirmed his recognition and awareness he no longer had any
involvement whatsoever, not even the "home Place". Respondent is quite well aware of
Joseph's defiance and complete abandonment ofloyalty to assist and protect the property,
and his attitude and disregard toward our Mother's wishes, but most relevant to this
controversy, Joseph never once claimed any of that consequence to have been the result
of undue influence, but rather Mother's expressed desire over management styles.
5.) With respect to Paragraph 5 (of Respondent's Further Statements): Joseph seeks to
strike portions of this paragraph because it appears to be hearsay or speculation with
respect to decedent's motives and intent. Once again, this Court has Rule 801(3) IRE to
consider, along with a determination whether such unwritten communications of the
decedent, expressed by decedent concerning her wishes and intentions (state of mind,
intent, plan, motive, design, mental feelings) as expressed to both Joseph and Vernon,
and referred to directly by Respondent, are relevant, and are either trustworthy, material
factors, probative on the point, or serves justice, or otherwise is admissible under the
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Rules of evidence 801, et al, including Rule 803 (3) and (24), Rule 601(b) and §9-202,
Idaho Code, when Respondent is not the claimant against the estate. Respondent is the

sole beneficiary to whom everything has been bequeathed pursuant to the Holographic
Will executed February 14, 1990. Vernon's awareness of Victoria's wishes and intentions
had been not only repeatedly expressed to Vernon and to Joseph, but yhose wishes and
intentions were reduced to the writing, and became her last Will and expression of her
desires announced in her Holographic Will and in her Power(s) of Attorney she created.
Nothing expressed by Respondent concerning Mother's wishes and intentions, are
inconsistent with any of her written documentation, including what may be found in
letters created by any of these personalities. Most importantly, nothing contained in these
paragraphs referring to statements made by Respondent constitutes a claim against the
estate that would preclude admission of the expression as to Mother's intentions and

wishes. It remains Respondent's position the holographic Will is conclusive as to
Mother's written expression of her intentions and wishes, and what Respondent has
sought to dwell upon in these various Pleadings, Responses, Objections and Affidavits, is
an attempt to demonstrate the rationale and justification for Mother's decision, as
Respondent thought it may be of merit to inform the Court as to reasons why Joseph was
eliminated from inheritance of Mother's property interests almost 25 years ago. To justify
the dis-inheritance is not required in the probate of a Will, but Joseph's foolish attempt to
now claim there was undue influence in bringing about his dis-inheritance has served to
make worthwhile a disclosure of some of the reasons why he was dis-inherited from
receiving anything further from her, and it was not just by inheritance, but also while she
was alive, refusing to give or even sell anything to him, as the letters confirmed.
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6.)

With respect to Paragraph 7: Joseph seeks to strike portions of that paragraph, as it

again relates to statements as to the decedent's expressed intentions. Once again
Respondent is not advancing any claim against the estate or against the transfers, and
these references to decedent's intentions appear to be admissible under Rule 803(3) and
(24), IRE, and further explain why Joseph was excluded from any further bequeath or
gifts from our Mother, and to express reasons why Joseph was excluded from any further
bequeath or gifting will serve to assist the Court in realizing there is no basis to Joseph's
present allegation there has been undue influence from Respondent in causing the
situation to be as it evolved into being, as it serves to reveal it was Joseph's own actions,
conduct, and behavior that was the only negative influence upon decedent that gave her
just cause for selecting her reasons to exclude Joseph from any inheritance, and ever
since 1966, it was Respondent's positive contributions, loyalty, dedication, and
continuing financial assistance that provided the positive reasons to make Vernon the sole
beneficiary, none of which ever came as a surprise to Joseph, as his letters serve to
reveal.
7.)

With respect to Paragraph 9: Joseph seeks to strike portions of that paragraph, as he

believes it is based upon speculation as to the intent of decedent. Once again, the Court
will need to determine whether Respondent's direct knowledge from conversations with
the decedent, regarding her intent, plans, motives, designs, mental feelings, and her
wishes, and objectives are based upon speculation or what was said, and obviously
confirmed by the holographic Will and powers of attorney. Such matters appear
admissible under Rule 803(3) and (24), and not subject to the dead man's statute because
Respondent has not advanced any claim against the estate, but rather the only claim is
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that now advanced by Joseph, seeking to undermine the Will under his recently advanced
theory of undue influence after Mother died. Respondent has no reason to take any action
against the estate, as he is the sole beneficiary, and would rather seek to enforce the Will
of decedent, and the POA's by which assets were transferred by deed instead of
testamentary disposition. Any expressions regarding the intentions, wishes, desires and
objectives of the decedent, gained by Respondent through what was virtually through
daily communications with his Mother, have been offered in support of her written Will,
undertaken to explain reasons and justifications why Mother felt the way she did about
her son Joseph, and aspects relating to those reasons are even contained in letters
regarding correspondence Joseph and his wife, Sharon, had with the decedent, wherein at
times Mother would summarize her frustration with Joseph by the use of such words as
him being a "thief' and a "liar", wanting both an apology from him and the return of
various property items, even wanting the unauthorized expansion of the perimeter around
his residence returned, once she discovered in 2001 he had expanded upon the legal
description in the new deed to his residence in 1986, intended to grant him only a written
right of way access to the residence, instead of an easement by permission. He added the
additional footage to the description in the new deed, and got Mother's signature on it
without telling her what he had done. When she discovered that in 2001, that really
heated her attitude up once again, as it surfaced when Mother and Vernon were
addressing what appeared to be his encroachments onto the field we were about to resurface and re-level, and we wrote Joseph a letter to remove those encroachments, and
Joseph responded with a copy of the deed, and confirmed he "owned" the property,
obtained by deed, and Mother signed it back in 1986, and that was the way it was. It was
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a shocking event, but served to reaffirm Mother's characterization of him being the thief
and liar he was, and he was never welcome at her house ever again. It was these further
revelations that served to intensify the decedent's disappointment and disillusionment
over Joseph's disloyalty and deception.
The Petitioner has sought to strike portions of the affidavit of Vernon K. Smith,
Jr., filed in opposition to the Petition for Intestacy and Appointment of Intestate
Administrators, wherein Joseph is referring to Paragraph 2 therein, suggesting there is no
foundation for that alleged fact. Paragraphs 2 contains the follows statement:

The Holographic Will above-mentioned came into existence on February 14,
1990, its contents was made known to Joseph H. Smith on various occasions,
then and thereafter, and he has known of his disinherited status for almost a
quarter of a century.
Respondent made that factual statement because Vernon observed the Holographic
Will being executed by his Mother on February 14, 1990; that Vernon spoke to his
Mother about the content of the Will, and her reasoning for the intentional exclusion of
both Joseph and her daughter, Victoria, from any further gift or inheritance from her,
discussing (as she frequently would do) her utter disappointment with both of them, for
different reasons, and decided she would tolerate no further involvement with either of
them, and had explained both her reasons and discussions with Joseph and her disclosure
to Joseph about her feelings and excluding him from any inheritance. Respondent
personally had conversation with Joseph about the fact of his disinheritance when asking
discussing whether Joseph wanted to purchase the 2001 N. Raymond St. property, as that
was then slated to be sold in early June, 1990, at which time he confirmed he knew he
was out of the family and not in the Will, and wanted nothing to do with buying that
property, or any involvement with Mother's business dealings or any investment in
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buying that parcel of property. The details of that sale and conversation will be addressed
in an affidavit to be later filed in this controversy. There was a further discussion
between Joseph and Vernon, during occasion Joseph acknowledged awareness of his
exclusion from inheritance. That conversation occurred in or about September, 1990,
during which occasion the conversation began with Joseph's wife, Sharon calling Vernon
at the office, as Joseph asked his wife to call Vernon to attempt to get him to agree to
speak with their Mother to see if she would consider allowing Joseph to acquire an
interest in Mother's domestic well, as Joseph was re-financing his residence, and had
been using Mother's well, and had no independent water source of his own. The situation
was so strained between Mother and Joseph that Joseph wanted Vernon to assist him with
that cause, so he could qualify for the re-finance. Mother would not talk with him or give
him anything, and we discussed that fact, as Joseph knew he was excluded from any
further benefit from Mother, and he would receive no inheritance. Sharon and Vernon
spoke for three hours, and culminated with the clear understanding Vernon would not get
involved with helping Joseph anymore, and he would need to talk to Mother, if he was
serious in discussing the subject with her. Joseph called Vernon the next day, rather
irritated about the situation, and then specifically declined to accept Vernon's offer for
Joseph to come down to the office and get $3000.00 in cash, a gift from Vernon to
Joseph, so he could go drill his own well, and stop trying to take from Mother, as she had
dis-associated herself from him, along with my discussion she had before excluded him
from any inheritance. He was aware of that fact, and then said: "I don't need your
money!", to which Vernon responded; "well that the first time you've said that, and I
hope it's not the last time you believe that". During that next morning discussion with
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Joseph, Joseph acknowledged Mother would not speak to him, would not give him
anything, and would not assist him by giving him any interest in any of her property
assets. Respondent refused to get involved in any influence on the subject, and the mere
fact Joseph even came to Vernon to communicate his concern and relate his need for a
water source, suggests there had been no "influence" promoted against him by Vernon,
and the fact Vernon refused to get involved to advocate one way or the other for him,
should resonate with Joseph that Vernon did not cause his dilemma with Mother, as
Vernon was not about to engage in any influence over their Mother's decisions, and he
already knew he was excluded from the Will and Respondent was not about to get
involved in negotiating any interest or rights in his behalf, as he already knew where he
stood with Mother, as Vernon was well aware since February, 1990, and Joseph was told
ifhe wanted something from her, he needed to go ask her himself, not ask Respondent to
advocate for him, when he was to receive nothing further. Joseph knew then there was no
right of inheritance for him, and years later, in the month of May, 2006, Joseph came up
to the Home Place at the home Ranch where Respondent was working that early evening
and wanted to speak about acquiring the Massey Ferguson 202 tractor, as in years prior
had asked Mother if he could buy it, and she told him to speak to Vernon, as everything
was going to him. Vernon and Joseph spoke for five hours, including Mother's property
interests, and Joseph specifically inquired if all of the property had been transferred to
Vernon, as he was interested in getting some additional property around his residence,
and he was informed by Vernon the decision had not yet been made to take transfers by
deed or by testamentary disposition. This conversation confirmed once again he knew of
his exclusion to any inheritance, and Vernon was to receive the interests and the situation
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had not changed from 1990. Respondent's awareness of Joseph's clear understanding of
his disinheritance had come from communications with Joseph, as well as conversations
with decedent and the factual basis as to the decedent's statements are admissible, as well
are the admissions against interests from Joseph himself, as the Rules of Evidence so
appear to provide.
Joseph has also sought to strike Paragraph 4 from Respondent's Application for
Formal Probate of the Will of Decedent, Victoria H. Smith, and Formal Appointment of
Personal Representative, contending it contains hearsay relating to what decedent had
communicated to Vernon. The portion Joseph seeks to strike would be from the

following:
Joseph H. Smith was told by his Mother before and in 1990 of her intent to
write her Will declaring her son, Vernon K. Smith, Jr., to be her sole heir and
beneficiary of her assets and to be appointed as her personal representative.
Additionally Joseph H. Smith was personally told by Vernon K. Smith of his
ongoing state of disinheritance again as recently as 2006, which he openly
acknowledged the situation to be that way and upon our Mother's death
following the funeral was then handed a copy of the Will and Power(s) of
Attorney on September 20, 2011, nine days after Victoria H. Smith died.

That portion is relating to what Decedent told Joseph and Vernon. As stated above,
Respondent and his Mother spoke virtually daily, and he was told as to Mother's
intention to exclude Joseph from any inheritance, and was told many of the reasons why.
There were conversations with Joseph in May, 1990, September 1990, and then years
later in May 2006, when the subject of Joseph's disinheritance came up in conversation
during those occasions regarding discussions concerning the 2001 North Raymond St
property (May 1990), Joseph then wanting to acquire an interest in Mother's domestic
well (September 1990), and then Joseph wanting to acquire the Massey Ferguson 202
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tractor (May, 2006) and those conversations involved dialogue about Mother's attitude
toward Joseph, his disloyalty in general, and he was not to receive any interest from
Mother through her Will. She was not about to give him anything and Respondent was
not about to get involved in commenting on her attitude towards him, as that was the way
it was going to be. With respect to the tractor, Joseph wanted to purchase it and wanted to
know if Respondent had taken ownership yet to the real property assets, by deed as
opposed to waiting for a testamentary disposition. These statements as to Joseph's
knowledge of his disinheritance came either from the Decedent or from Joseph himself
The statements about which Dcedent made are not intended for use against the estate, as
they serve to support what Mother's Will has declared and confirm what the Decedent's
intentions expressed within the Will. The statements from Joseph himself are admissions
against interest as to his personal knowledge of his disinheritance, and that is why he then
began the campaign to try to purchase what items and additional property he wanted,
rather than ask it be given to him, like he did when he got the land in 1976 to build his
house. Joseph knew Mother would give him nothing further, so he then wanted to try
buying it, as he knew he would not inherit anything or be given anything further. The
exceptions to the hearsay rule relate to what Decedent told Vernon about Joseph's
exclusion from any inheritance serves to confirm her state of mind, including her
intentions and her disclosures of her intentions and decisions to Joseph, as addressed
under Rule 803(3) and (24), I.RE.
This Court must determine whether any of the above Paragraphs for which Joseph
seeks to be stricken from the record are admissible under the rules of evidence or the
Statutes of Idaho, as identified and addressed above, as no claim is being asserted by
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Respondent against the estate. The Respondent's statements are consistent with
disclosure of the Decedent's state of mind that led to the creation of the Will, and the
Will, itself, is the confirmation of those intentions, expressions and plans regarding who
will inherit, and who will not. That fact as to Joseph's knowledge of his exclusion of any
inheritance was discussed and addressed on a variety of specific locations, not the least of
which include May 1990, September 1990, and May 2006, specific occasions the subject
matter arose in Vernon's presence, and Joseph acknowledged his awareness he was
excluded from any further inheritance, and made no claim of "undue influence" ever then
or thereafter, but instead wanted to attempt to acquire by purchase, not by inheritance,
that included discussion concerning the property around his residence, the trip hammer,
the forge in the shop, Mother's domestic well, and the Massey Ferguson tractor.
Respondent would request this Court deny Joseph's Motion to Strike any portions
of any documents in this controversy on the basis of his claims of hearsay, speculation or
conjecture, for the reasons set forth and presented above.

Dated this 6th day of July, 2015.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 6th day of July, I caused a true and correct copy
of the above and foregoing to be delivered to the following persons:
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730 N. Main Street
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Vicky Anne Converse
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X

X

)
)
)
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VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83 702
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

Attorney for the Estate of Victoria H Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
SECOND
AFFIDAVIT OF VERNON K. SMITH
IN SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

)
) ss.
)

COMES NOW VERNON K. SMITH, JR., and being first duly sworn, upon oath deposes
and states as follows:

1.
born

That I am the Respondent in the above-captioned action; that I am over the age of majority,
that I am competent to testify, and I make this affidavit upon my own personal

knowledge, and the various documents attached hereto are true and correct copies of the
documents in my possession.

2.

That the Decedent, Victoria H. Smith, hereafter referred to at times as "Victoria" or

"Mother", died on September 11, 2013, fifty days short of her 100th birthday, as she was born on
SECOND AFFIDAVIT OF VERNON K. SMITH IN SUPPORT OF MOTION FOR SUMMARY
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Victoria had three children, each being her potential heirs -Joseph H. Smith,
Victoria Ann Smith Converse (referred to as Victoria Converse by Mother, after her marriage to
Scott Converse), and Vernon K. Smith Jr., (:frequently referred to as "Blue" in Mother's letters),
each of whom have survived her. Victoria's husband, Vernon K. Smith, Sr., had preceded
Mother in death almost fifty years ago, having died May 2, 1966.

3.

That on February 14, 1990, at the age of 76, when our Mother was in excellent mental

health and in a very good physical state, and at a time almost a quarter century prior to her death on
September, 11, 2013, she had determined how she intended to dispose of her property interests,
and she made up her mind as to what she was doing with all of her property holdings and various
interests, and to memorialize that determination and disposition, she created and executed her
single page- direct and to the point- holographic Will, on stationary she kept at her desk, a desk she
used daily, where she kept her current matters of importance, located in the living room of her
Victorian home, the residence she and her late husband, Vernon K. Smith, Sr., moved from
downtown Boise, in July, 1959, to their "Horne Place" located about five miles west of Boise,
Idaho. They had completely restored and refurbished the house and moved into it in March, 1960,
becoming our family's primary residence, and thereafter the residence where Victoria always
resided, to the day of her death, as your affiant had committed to her she would do, and care for her
in old age, and she would reside there till the day she died.

4.

The holographic Will she created on February 14, 1990, was the only Will she ever created,

and was written entirely by her, and on the same day, after she had written the Will, she called
affiant on the phone, then being in the office at 1900 Main Street, and asked that affiant make
certain to stop by her house that evening while affiant was out at the farm (affiant was typically
doing work with the re-model on the old farmhouse during the evenings), as she wanted affiant to
witness her execute the Will she had written, as she confirmed her intentions were to do as she had
done, and said that she had determined she would be leaving everything to Affiant, as she felt that
had it not been for me, she would have lost most, if not all of what she had, and she wanted affiant
to have everything, as she felt affiant had both earned it and deserved it, and that she felt she owed
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it to affiant. She wanted affiant to see her sign her Will, to confirm the fact she had written one, and
either have affiant take possession of it, or know where it was being placed for safekeeping. As she
requested, affiant came out to the house and observed Mother execute it, and affiant then expressed
the idea she keep possession of it, just in case she should ever chose to change her mind in the
future, and the decision was made she would then place her Will in her desk drawer, and she placed
it there while in her presence in the living room, to see where it was being stored for safekeeping.
It was on that occasion we spoke about her continuing desire (and my commitment) that she would
live and remain in the house until the event of her death, wanting never to be placed in a nursing
home, rest home, or moved to any assisted living facility or any retirement center as she grew
older, as the topic had come up in various discussions with some of her friends, as they spoke about
the subject of getting old, aches and pains, the idea of advancing age, assisted living etc., and
Mother wanted never to be taken from the house and placed outside her home, and wanted affiant' s
assurance she would remain in the Victorian house to the day of her death. That became a serious
and reflective moment, and she wanted affiant to see to it that her desire was fulfilled, to which
affiant unconditionally did, and kept his word, as Mother died in the home over twenty-three (23)
years later, shortly after 12:00 noon, September 11, 2013.

5.

By the express terms of Victoria's holographic Will, she specifically declared her intention

to disinherit the two older of her three children-Joseph H. Smith and Victoria Converse- and to
leave her entire estate to affiant, as she had before decided to give nothing further to either of her
other two children, and again took the occasion to explain to affiant her various reasons and
remaining attitude towards each of them, and the relationship with them she said she believed
would not change over time, and her decision was fmal.
6.

The Will remained in that desk drawer, in Victoria's possession, in her Victorian house, for

over twenty (20) years, having never been changed by her, as she never changed her mind about
her intentions. She routinely would express to affiant her continuing and growing irritation
towards the older two children (at times, to them directly or in writing), as the subject would come
up occasionally, especially regarding Joseph (affiant's brother), as he was more visible, living less
than eight hundred feet away from Mother's Victorian house, and travelled the lane daily from his
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residence he had built upon the property Mother had before given to him. In those conversations
directed to affiant, Mother's attitude towards Joseph had only gotten worse as the years went by,
some of which expressions and her reactions are reflected in various letters that were kept in her
desk (also Joseph produced some in response to discovery), along with other documents that in
content serve to cast an awareness of this furthering deterioration of their relationship, aspects of
which are identified in those documents before presented to the Court in the first affidavit of
Vernon K. Smith Jr., or the Second affidavit presented in support of this Motion for Summary
disposition.

7.

As the years went by, and more than twenty (20) years following the execution of Mother's

Will, the Will remained in her desk drawer, during which years there became the later grant and
execution of Powers of Attorney, granted by Victoria to affiant, the effect of which was intended to
provide affiant with the right of transition of all management decisions, undertaking the financial
affairs, along with the right to transfer the property interests and holdings of Victoria, in keeping
with her intentions, as affiant deemed best to be accomplished, as discussed many times and
encouraged by Mother to take place.
8.

Finally, in late 2010-early 2011, after affiant had then hired other caretakers, following the

tenure of affiant's wife's mother (Elaine James) who had assisted as a live-in nurse to care for my
Mother, who resided in the house to assist in continuous care for affiant's Mother, and
experiencing then the more frequent visitations of medical attendants, nurses, doctors, and hospice
care givers coming to the house, affiant had decided a more secure environment was best to be
considered for various documents and important items that had before been kept in the desk in the
house, and those items were then removed (after 20 years) to the office or to the remodeled
farmhouse where affiant resided on the Home Place, which was being done for a more secure
setting. Consequently, the Will, the Powers of Attorney, various files, correspondence, financial
records, and important documents relating to deeds, descriptions and the transition process were
removed from the Victorian home and placed in affiant's office, with financial records maintained
at the farmhouse and office.
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9.

In the pending Petition filed by Joseph, seeking the Intestate Probate of Decedent's Estate,

Joseph, my brother, has chosen to challenge the validity of the 1990 holographic Will of our
Mother, and sought to challenge the Powers of Attorney in what became his Amended Petition for
breach of fiduciary duty, conversion, and claim to an accounting, relating to what became
Mother's and affiant's business activities over the past many years. As the Court addressed the
contents of that Amended Petition during the hearing upon affiant's Motion to Dismiss Joseph's
Amended Petition on July 8, 2015, the Court expressed to Joseph and his counsel his Amended
Petition presented various concerns to the Court, including Joseph's lack of standing to challenge
the fiduciary relationship and validity of the Powers of Attorney, or to assert any entitlement to an
accounting, as his claims were being made on behalf of the Decedent, with no legal or factual basis
to do so, and his claim of a conversion had no recognized basis in law, compounded further by the
implications of the statutes of limitations over fiduciary matters. The consequence of which
hearing had the effect to focus the gravamen of the dispute over Joseph's claim back to the issue
regarding the validity of Decedent's Will.

10.

Joseph had personal knowledge of Decedent's intentions, the subject about which was

addressed on various occasions. When funding was needed to maintain the financial obligations
and operational costs of Mother's holdings and interests, affiant was the one looked to as the
means to provide those needed contributions, as Joseph was well aware of those financial
contributions, and always left the burden to be addressed by affiant, and found reasons not to, or
simply declined to contribute, and there were occasions of Mother's reactions to Joseph's lack of
financial assistance, and through discussions in which Joseph was aware there were statements
made by Mother that but for Vernon's vigilance and financial assistance, there would be nothing
left, as everything would have been lost, and it could never be said Joseph was unaware of the
frustration of Joseph's behavior over the years, and there should be no surprise to Joseph of
Mother's eventual and intended disposition of those holdings and interests identified in Mother's
Will she created in 1990, or why those Powers of Attorney were later created to grant the rights of
management, control of finances, and authorize transfer of interests, as the essence of the Will and
Victoria's intentions regarding her property disposition had been made known even to Joseph the
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very year of the Will's creation and execution in 1990, as it came up in discussion, in affiant's
presence on two occasions, one when the subject of the sale of the Raymond Street house became
a topic of inquiry in May, 1990, ( an event that occurred when affiant spoke to Joseph to inquire if
he wanted to take title to it, under purchase of the house at the tax sale scheduled to take place in
early June, 1990. Affiant wanted to recover ownership, and did not want to have a third person
acquire it, as he wanted to regain title, since title had come under the control of what was to
become his former spouse, who wanted to keep the house as her own property, despite the joint tax
obligation and tax lien and the lien foreclosure sale in June, 1990. Joseph stated he did not want to
have any involvement in the house, as he was then expressing concerns over what he perceived to
be his present exposure to a possible financial liability from his involvement in leasing
arrangements regarding Mother's Hamer farming operations, involving Blaine Larsen, Mother's
tenant, and the recently expressed concerns of the ASCS (Agricultural Soil and Conservation
Service) Agency, then potentially seeking reimbursement for payments before tendered under
their program that required a shared risk between the landlord and tenant. Joseph wanted no further
involvement with affiant or Mother in any more ventures. Affiant explained to Joseph that if that
be his position, Mother will then tender the bid to purchase it, and by doing it that way, affiant
would recover the ownership of the house by virtue of Mother's Will, about which Joseph was so
informed and again reminded, as affiant was her beneficiary under her Will, and affiant once again
expressed his personal disappointment in hearing Joseph's attitude, this time by his refusal to take
title at a sale, and affiant let Joseph know that once again, his choices of dis-involvement and
negative attitude were merely a continuation of his nature, to be there only to take, never to give or
assist, as affiant had assisted him for the previous twenty (20) years with his legal and financial
needs, and this was the response Affiant receives in return. Consequently Mother, affiant and
Joseph had extensive conversation, and Joseph again heard Mother's attitude towards him, and it
was then Mother expressed her choice to purchase the house at the sale, as Joseph declined to get
involved. Thereafter, within four months following that event, in September, 1990, Joseph and his
wife, Sharon, wanted to re-finance their obligation and reduce the payments on their house, and
determined they needed to acquire an interest in Mother's domestic well, as Joseph had been
connected to her well for his domestic water needs since 1976, but had not perpetual right to do so.
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In order for him to re-finance his residence, he needed to verify a domestic water source to that
residence to qualify for the re-finance. Consequently Joseph's wife, Sharon, called affiant in
September, 1990, as Joseph wanted her to ask affiant to give him or get him a joint interest in
Mother's domestic artesian well. Affiant's conversation with Joseph's wife lasted three hours, and
the conversation concluded with affiant informing Joseph's wife that it was a matter for their
Mother to decide, and that affiant refused to get involved in any way, other than affiant would give
their Mother his opinion why the bank wanted the confirmation of that domestic water source, if
asked, and Joseph's wife was told that Mother managed her own assets, and it was her decision to
give or not give anything more to him, notwithstanding that affiant was her sole beneficiary under
her Will of recent creation (as they both knew), and affiant made clear to her that Joseph would
have to speak to Mother, as it remained her decision if and how she may elect to share the use and
ownership of her well and the consumption of her water with a son who has not been in her good
graces for a very long time. The next day Joseph called affiant's office and spoke directly to
affiant, during which conversation Joseph confirmed Mother would not give him any interest, and
that it was about time he needed to drill his own well. The conversation was less than cordial, and
although Mother had refused to grant him anything, affiant offered to give Joseph $3,000.00 cash,
so he could go have his own well drilled on his own property, and solve his re-finance needs that
way, as his communications with Mother only served to be irritating to each of them, as Joseph had
long been the subject of Mother's disillusionment with Joseph and his behavior over the years.
Joseph declined the offer, saying he didn't need affiant's money, and after a few more exchanges,
the conversation ended on a sour note and Joseph thereafter undertook to have a well drilled on his
property.

11.

The subject of Joseph's awareness of the Will, besides the very year in which it was

created, had been mentioned on another occasion directly with affiant's involvement, as Joseph
spoke to affiant sixteen years later (Joseph and affiant remained distant following 1990-1992, after
the execution of the indemnity agreement) in May, 2006, when Joseph encountered affiant,
initially to discuss the possibility of buying the Massey Ferguson Model 202 Tractor, at which
time Joseph confirmed that Mother had responded to him that ifhe wanted to buy that tractor, he

SECOND AFFIDAVIT OF VERNON K. SMITH IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 7

000435

would need to speak to affiant about it, as it was up to affiant if he wanted to sell it or not, and on
that occasion (it was a five hour session) the conversation expanded into the topic that Joseph
wanted to expand his property line, and Joseph inquired about whether affiant had already taken
the title and ownership to all of the real property, as he thought it may have been transferred to
affiant by then, as Affiant was operating the farming operations on the Home Place, and no longer
was it being leased out to a tenant since 1994. Affiant explained to Joseph the property had not yet
been transferred to affiant, and that Mother still own it, and Joseph would need to speak to our
Mother to see if she had any interest in selling any property to him to expand the boundary line
around his residence, He was told who to speak to about that possibility. Affiarit confirmed to
Joseph that the property was still, as of that date, titled in Mother's name, and title to affiant would
either be transferred to him under her Will, or that affiant might instead prefer to take title by deed,
at some future date, upon transfer either to himself or to an entity established to hold the properties,
a decision he had not yet made.

12.

That discussion took place over sixteen years from the date of creation and execution of

the Will, and Joseph has been aware of its existence, that it had not changed, and its contents
remained as it was originally written, and Joseph is readily speaking in terms of his continuing
awareness of Affiant's beneficial interests under the Will, knowing affiant was the sole
beneficiary, and Joseph was inquiring if affiant has taken title to all the properties, as he wanted to
speak to the titled owner of the Home Place about the possibility of buying surrounding land to
expand the boundary around his residence. Never in that conversation did Joseph assert any
expression or accusation there was ever fraud or any undue influence behind the creation or the
execution of the Will, or any of those past events, or that affiant somehow exerted any influence in
the creation, execution, or content of Victoria's Will to cause Joseph's disinheritance.

13.

That due to Joseph's general attitude and the relationship, as perceived and expressed by

our Mother, Joseph's relationship had been in a state of deterioration for years, before the creation
and execution of Decedent's Will, and it only got worse thereafter, never appearing to be capable
of being restored, as their correspondence confirms.

SECOND AFFIDAVIT OF VERNON K. SMITH IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT-PAGE 8

000436

•
14.

There is no validity to Joseph's challenge of Decedent's Will, be it a claim of fraud or a

claim of undue influence, and if Joseph thought any basis existed to believe that, he was aware of
the Will and could have discussed it with Mother directly, who would have been very capable and
willing to express her thoughts to him, as she, in fact had done in the years that followed, as the
letters indicate. If Joseph believed that, it should have been addressed in 1990, and the years that
followed, as he certainly was welcome to have inquired from our Mother about such thoughts of
influence, undue or otherwise, and to explore directly from her what her desires were, and while
doing such, to explore how they might address their confrontational relationship, and whether it
could be mended, had that been something Joseph felt need to address, or a need to inquire directly
of her and inquire ifthere could be a change of thought, or what he could possibly do to let her see
a different pattern of behavior. To any extent he may have tried, it was not received in a positive
light, and instead, at the time, he sought his indemnification and withdrawal from any association
or involvement that spanned the era of 1990-1992, and the dis-association remained that way
thereafter for all purposes. The letters and documents attached to the first and second affidavit of
affiant provides a glimpse into the essence of their broken relationship, none of which was the fault
or doing of affiant. Joseph and his wife wrote to Victoria over the subsequent years, even after the
indemnification agreement was executed at Joseph's request, as it turned out there was no financial
liability over the "shared risk" issue under the ASCS programs, and even in those efforts at
communication, Joseph or his wife never attempt to suggest Victoria had been influenced, unduly
or otherwise, by affiant, and instead appeared to focus their efforts to neutralize the acidity in their
relationship that they well knew was grossly fractured and badly deteriorated, caused by their own
actions, some of which actions and accusations they chose to deny as being to the degree perceived
by Victoria, but nonetheless realizing the strained and distant nature of their relationship, and not
one word mentioned about affiant being the cause of Joseph's disinheritance, as that never took
place by virtue of any actions or conduct forthcoming from affiant. Simply stated, undue influence
was never an issue, as it never existed, and Joseph knew the estate of Decedent could never
become the subject of an intestacy proceeding, as Joseph was aware of the Will, written, created,
and executed by Mother, and his behavior in causing this Petition for Intestacy is but another
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example of Joseph's tendency towards defiance, self-interest, and basic greed. From what Mother
would choose to say quite often: "Joseph, you are disgusting to me, please leave". It would be
affiant's personal opinion that what has come to take place here is that Joseph has come to see that
his affiant will neither sell nor give Joseph any property for any expansion around his residence,
and Joseph's only course of action is to challenge the Will, executed over twenty-five (25) years
ago, despite knowing of its existence, and declining to patch up his destroyed relationship with his
own Mother, would now instead propose to insult both his Mother and his brother with a false
claim and effort to seek an intestate disposition, the effect of which would only serve to again defy
his Mother, and be precisely contrary to the Decedent's specific wishes, reasons and intentions,
and her thoughts and frustrations with Joseph are contained in the written dialogue from Mother
when responding to various letters such as those from Joseph or his wife, Sharon, about their
strained relationship, and Joseph's on-going attempts to get more land and items from her.

15.

That attached to this affidavit, are Exhibits of more letters and documents that provide an

"Exemplar" of our Mother's handwriting and signature, for purposes of applying I.C. § 9-412, in
addition to the letters submitted by Joseph that he would no longer be handling any of our Mothers
affairs, along with the later indemnification agreement. in the first affidavit:
a.

A true and correct copy of a letter written by Victoria H. Smith to affiant, dated December

11, 1966, the year in which affiant's Father had died, and affiant was then enrolled in his third year
at Gonzaga, in the Gonzaga-in-Florence Program in Florence, Italy.
b.

A true and correct copy of a letter written by Joseph H. Smith dated December 3, 1991, sent

to Judd Howard and Carol Blessinger, copies of which to Victoria H. Smith, Vernon K. Smith and
Terrell Smith, indicating Mother's preference, announced to him by our Mother on December 3,
1991, that although both of her sons were her agents, Mother made it clear to him who was her
preference in handling any of her affairs would be, and Joseph's involvement was essentially
terminated.
c.

A true and correct copy of a letter written by Joseph H. Smith, dated December 3, 1991,

sent to Terrell and Marsha Smith, along the same subject matter as the letter identified above,
wherein Joseph says to them: " ... and the question is not whose ideas are the best, but the question
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is who does my mother prefer to handle her affairs, and the answer is that it is my mother's

desire that my brother, Vernon K. Smith, Jr. act as her agent ... "
d.

A true and correct copy of a letter written by Joseph H. Smith, dated December 4, 1991,

sent to affiant and received at affiant's office on December 5, 1991 through the mail (envelope
attached) wherein Joseph is stating: Jam withdrawing from all involvement of mother's business

dealings and scenarios due to the simple fact mother prefers you and your style. Victoria H.
Smith to affiant dated October 14, 1966.
e.

A true and correct copy of the resignation of Joseph H. Smith as the Director and President

of Utopia Land & Livestock, Inc., effective July 31, 1992, at 12:00 midnight M.D.T. dated
September 20, 1992, signed by Joseph H. Smith, and the Release and Indemnification Agreement
signed by Victoria H. Smith and Joseph H. Smith on September 20, 1992, providing another
signature exemplar of Victoria H. Smith the Decedent, which signature was notarized.
f.

A true and correct copy of a letter sent by Victoria H. Smith and affiant, to Joseph on

December 29, 1999, and as the letter indicates what was then believed by Mother to be Joseph's
attempt to expand his property line by choosing to use it, as Mother had before told him she had no
desire to sell or lease him any land. Because of the refinement of the ground elevations, he needed
to vacate the area, and stay within his deeded boundary line, as Mother had deeded to him in 1976.
We needed the removal of his expanded use of the area as land leveling, irrigation and drainage
around his area, as the leveling was about to commence in that field, and the elevations would need
to be made, and cuts and fills would be calculated to the property line, to accommodate proper
field drainage around his boundary line. The response from Joseph, Exhibit "G" attached, being
his drawing and a copy of the deed, Exhibit "H" attached, declared the area he occupied was his,
and the deed he included was the deed that our Mother had signed at his request in 1986, which
was a "new" deed, intended only to give Joseph a recordable grant of easement that was not
included in the deed he received from Mother in 1976, as Joseph had requested a "grant of
easement" from Mother, as he needed to confirm access to his residence for a financial transaction
he had told Mother was required by his bank, as Joseph before only had a "permissive easement"
along the primary lane, for ingress and egress purposes. Joseph had asked Mother for the grant of
easement in 1986, and she consented to give him one, and Joseph had the new deed prepared,
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supposedly to include the only change of a grant of easement only, but Mother had no idea he had
also increased the dimensions in the description in the new deed, and she never compared the
deeds, and never asked affiant to look at it, as it was her understanding and belief the descriptions
were to remain the same, and the only inclusion to the description was to be the inclusion of the
grant of easement. What she later discovered, by virtue of Joseph's response to our letter were his
drawing and deed (Exhibits "G" and "H") which showed Joseph held a deeded ownership to the
property he was occupying and using, which deed contains Mother's signature, affixed to it on
May 29, 1986, (another form of an exemplar approaching the time to the execution of her Will),
yet she never intended to give Joseph more property with the grant of easement, and when she
received Joseph's response of February 24, 2000, she was livid and infuriated to see what he had
done, (recited to affiant over the following years about how he deceived her and effectively
increased his boundary by deception. She was so mad at herself for not comparing, or asking
affiant to compare, the description in the deed, as Mother had been left to believe the only
inclusion, different from the original deed she signed in 1976, was the grant of easement in be
included in the description of the deed. This revelation further personified her expressions of
Joseph being a thief and a liar, as she referred to in her letters back to him, and bear in mind, they
wrote, not talk, living only 800 feet away from each other. Mother would request she receive an
apology and return of her property, as the subsequent letters of correspondence so indicated. That
never took place.
g.

A true and correct copy of Joseph's drawing sent February 24, 2000 to Victoria H. Smith,

referenced above.
h.

A true and correct copy of the deed given to Joseph by Victoria H. Smith, dated May 29,

1986, referenced above.

16.

When affiant's Mothers created and executed her Will on February 14, 1990, she had full

"testamentary capacity"; she was in excellent physical and mental health, and maintained her very
keen mind with reading books, daily newspaper, doing all accounting writing checks, paying all
bills, documenting receipts and accounting ledgers for the accountant, and prepared all tax
materials for the accountant's review and some would acknowledge she even possessed a very
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sharp tongue, fully aware of her rights, her obligations, and very determined as to how she
regarded her relationships with her three children. She both knew and comprehended the full
nature and full extent of all of her property interests, all of her income and liabilities, and held and
maintained a very active involvement in the management decisions and activities that affected her
property interests. Victoria had a very thought provoking mind, and could be very critical and very
opinionated, and could "dress you down" every bit as capable as any drill sergeant. At all times, up
until following April, 2008, Mother was solely responsible for handling all of the financial matters
and affairs; she received the mail, paid all of her living and operational bills and expenses;
maintained all of her property ownership obligations, including tax levies and assessments for all
of her real property tax assessments and water assessments; she was involved in all
correspondence regarding her interests, and actively participated in the decisions we together
made, as all such matters would initially came to her attention, as it came to her residence in the
mail, or brought to her if received at the office; she actively participated in the Idaho Department
of Water Resources' adjudication of water rights that came into being and underway at this very
period of time in 1989 and thereafter, as the Snake River Basin Adjudication process was initiated,
and Mother's applications for appropriation and beneficial use had to be processed for decreed
adjudication, and she assisted affiant extensively in that adjudication process, beginning with the
eastern Idaho holdings with the water right claims we prepared and submitted, beginning in 1989,
and following through the years as the process then proceeded to western Idaho that involved the
Home Place and Gowen Field south of Boise on the desert front to Boise; she maintained her
on-going assistance and participation with all business documents and her participation in both the
preparation and included her involvement in various aspects oflitigation over the years, including
trial preparation and her testimony regarding property disputes with the Dechambeau family over
the ownership of the accretion land located to the immediate North of her Home Place property
towards the Boise River; the Swan Falls dispute with the Gillingham Family over whether to
divide the property interests or engage in a forced sale sought by the Gillingham family; the
litigation dispute with Phil Kirby, regarding water discharge from the Kirby Subdivision located to
the immediate east of the Home Place, and their engineer's attempt to eliminate their retention
pond that accumulated street water runoff, and instead they sought to discharge all of the street
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water runoff directly onto her property in a tail water drainage facility previously used for
irrigation runoff, thereby attempting to by-pass the retention purposes of that pond, as Phil Kirby
wanted to build houses on those lots instead. The effect of their attempts served to create
significant flows of water during heavy inclement conditions, requiring our insistence on
allowance only of historic drainage from the irrigation activity of the past; her on-going
involvement in the Federal litigation over the dispute with ASCS regarding the OIG audit and
DASCO determination regarding the shared risk issue as a result of the Larsen-Smith-Utopia
participation in the ASCS farm programs (for which Joseph sought and obtained indemnification
from Mother officially given to him in 1992, contemporaneously with Joseph's complete
withdrawal of all participation and business activities as an agent or otherwise, officially declared
by him in his letters in 1991, which are included herein as exhibits identified above; Mother's
participation in the processes and proceedings relating to the eminent domain dispute with the
Department of Transportation regarding the Joplin Road extension into her property at the
intersection area with Chinden Blvd. of the Home Place property, including her discussions and
input regarding the offers, appraisals, pleadings, litigation preparation, settlement discussions,
retained experts, their professional fees, the eventual awards, the payment of the associated
professional expenses incurred in those proceedings; her collection of rent receipts, routine bank
deposits, routine discussion about and preparation-execution of land leases; maintaining her own
records relating to her own bank deposits, she engaged in her routine bridge parties with her bridge
playing friends back in the '90's and years following, her weekly trek to the book mobile, driven
there by affiant, to return books and check out more books to read, as she received great
enjoyment and maintained her voracious readings habits and skills by reading every day; attended
Mass weekly, unless affiant was out-of-town on business activities, driven by affiant to St. Mary's
church to attend Mass (on occasion she deciding to instead go to St. Marks or St. Apostle's); she
maintained her pastime with her needlepoint, crochet, and knitting projects, she scheduled her
doctor and eye appointments as needed, taken there by affiant, and in later years underwent eye
surgery in both eyes to remove her developing cataracts in order to maintain her vision to read and
restore the clarity of her vision for certain TV programs especially the challenge presented by the
Jeopardy production, which she faithfully watched jeopardy's ever episode, and made that part of
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her viewing ritual, along with daily reading of the statesman newspaper and the 5:00 pm television
news programs; she carefully reviewed all property tax assessments and engaged in tax protests we
would file before the Board to resolve disputed assessments and valuations; she kept track of and
paid on-going operational expenses incurred in our farming operations, as Victoria and affiant
grew tired of the tenant disputes over their responsibilities under the lease arrangements, and it was
decided affiant would operate/manage the actual farming program of the Home Place after 1994,
and that brought Mother into the recording keeping process of those expenses and deposits into her
bank account, maintaining all of those records, reconciled her bank statements, prepared all
records for tax purposes to be delivered to the accountant, going personally with affiant to the
accountant's office to discuss the tax preparation and necessary return preparation and reviewing
and signing the State and Federal return filings, and she did all managerial matters regularly,
routinely, and consistently as required of her, and stayed in routine contact with affiant, as needed,
subsequent to the death of her husband in 1966, until 2008, actively participating in her business
affairs and maintaining all of her business interests, with the help and assistance she requested
from affiant.

17.

In March, 2008 Mother had fallen, and experiencing an on-going state of declining

physical strength and stamina, she was becoming no longer able to physically assist in making
bank deposits, and difficulty with stairs and walking distances, and after returning from the
hospital, it was decided by Mother in April, 2008 that it was now time for affiant to fully assume
the financial matters, thus giving rise to the execution of the 2008 Power of Attorney, providing a
current POA for bank purposes, and with that, affiant was asked to take control and affiant took
over all the checking and deposit requirements, signed the checks, and from then on, took care of
all expenses and care required for Victoria as needed. Joseph was nowhere to be found or heard of,
having withdrawn during the era of 1990-91, evidence by the exhibits identified above, and in all
reality, had it been otherwise, as evidenced by these letters attached to the first and this second
affidavit of affiant, it would have only resulted in more of the same hostility between Joseph and
Mother, and it would only have degraded to more irritation and disappointment to her, and in the
end, it was best for her, and for Joseph, he remained out of her life, for the sake of peace of mind
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for both of them, as Joseph's presence was perceived by Mother as being both insincere and
deceitful, and nothing positive would have come from it.

18.

Victoria had testamentary capacity in every sense of the word when creating and

executing her Will on February 14, 1990, and for Joseph to suggest otherwise is an insult to his
Mother, as it was during this very era Joseph was wanting away from any further involvement; he
withdrew from any "agency" involvement, and wanted indemnification from his Mother, (see
Indemnification Agreement attached herein, culminating from the events surrounding the 1987-88
Smith-Utopia-Larsen lease, addressed in the 1989 OIG and DASCO audit determinations,
requiring meetings conducted in 1990 with Clark County Agricultural Extension Officials, then
with the State Extension Agency Officials, and then with National Officials with the Department
of Agriculture in Washington D.C. (at which meetings only affiant and Kevin Varin attended in
D.C. in November, 1990), and the determination made to initiate legal proceedings in Federal
Court, resulting in our prevailing in the matter, while Joseph sought elimination as ultimately
identified in his departure letter(s) in December, 1991, during which period, as reflected in letters
attached herein, Joseph was confirming his withdrawal from any managerial participation or
involvement, as Mother made clear to him she did not tolerate or prefer his form of "management
style", and nothing further needed to be said, as Joseph wanted no financial responsibility, wanted
to give no commitment or contribution of any further time or assistance and was seeking release
from any exposure to liability, as he recognized he no longer had any realistic expectation of any
further generosity or bequeath from his Mother, and the execution of the Indemnification
Agreement in September, 1992 finalized Joseph's association with either affiant or our Mother.
Joseph's reactions were consistent with both his nature and his awareness of what Mother had
earlier chosen to do, indicated on the face of her Will, created by her own selection of her own
choice of wording, as affiant had no knowledge she had created the Will until the phone call
having been made to affiant's office, and therefore had no input in the matter whatsoever. Mother
understood who those persons were she considered the natural objects of her bounty, and she
undertook to do as she did, naming her three natural children, and expressly declaring her wishes
as to the disposition of her estate regarding each of those children.
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19.

-

That at no time did affiant ever subject his Mother to any form of fraud, threat or "undue

influence" over anything. Your affiant has never engaged in that behavior towards his Mother, and
the mere inference now being made by Joseph, some twenty five (25) years later, to make that
assertion is both an insult to affiant as well as an insult to our Mother's legacy, as she was never
one to become subjected to any undue influence of anyone. Affiant had given twenty years of
dedication and loyalty to his brother Joseph, and a lifetime ofloyalty and dedication to our Mother;
obviously Mother appreciated affiant's commitment; obviously Joseph did not. Affiant had
provided him loans, paid bond expenses, represented him in civil and criminal proceedings (never
getting paid), assisted Joseph with his dispute with the Kenworth dealership and their manager,
Hatch Barrett over the new Kenworth tractor he purchased in 1971; years later secured the
issuance of the PUC authority, investing much preparation and about eight days of testimony
before the PUC Commission, along with assisting procurement of the ICC authority, undertaken
on what affiant understood, out of Joseph's own mouth, to be his promise that affiant would share
equally in the ownership of issued authority, though it never turned out that way, as affiant
received nothing. Affiant represented Joseph in his dispute over the construction of his residence
in the late '70's, in litigation with Javernick Construction, engaged in a week-long trial, at which
only his wife attended, as Joseph chose not to attend; affiant represented Joseph's interests in
pursuing the claimed manufacture' s defect of materials on his residential roof, securing for him the
installation of a $5,000.00 replacement roof, at no cost to him, and true to his nature, Joseph forgot
to compensate affiant for any of his efforts and services in any of those matters. Yes, your affiant
has a long history with his brother and his propensity to take, never give, and it does wear thin as
the years pass. To add further insult to injury, Affiant was requested to represent Joseph in his
personal injury claim as a result of a vehicle collision, in the '80's, upon the agreement it was to be
the traditional one-third contingency fee on the recovery; affiant thereafter secured the policy
limits upon the offer made during trial, and after securing the funds, only to have Joseph insist the
contingent fee split be calculated after all of Joseph's medical expenses were first paid, did affiant
receive anything. The list could go on, but suffice it to say Affiant's experience with Joseph is
rather parallel to the experience that our Mother shared with Joseph; the only reactionary
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difference between Mother's and that of a:ffiant, as to his behavior, is that A:ffiant saw it the best
just to accept him for what he was, and simply laugh about his nature and behavior, as he was not
about to change, and over a:ffiant's twenty years of helping him, his nature and predictable
behavior had not changed. Mother's reaction, however, was not so understanding or kind; Mother
grew angry, bitter towards him, and grew to despise his behavior and ultimately the very person
himself, and none of that was the result of any involvement or influence from a:ffiant in any sense
of the word, as Joseph was responsible for the relationship he chose to develop with his Mother,
and no one is to be blamed or faulted for what he had chosen to do to himself. The very suggestion
that a:ffiant could influence our Mother, to do anything contrary to her wishes and intentions is
ludicrous; Mother was very strong willed, very vocal, and spoke her mind without hesitation or
reservation, and Joseph knows that to be a fact, as Joseph's comment about Mother being a "war
pony" is itself a reflection of how he perceived her tenacity and stubbornness, as he so chose to
communicate that thought about Mother in one of his letters, revealed in the attached letter to
a:ffiant' s initial affidavit.

20.

With respect to the nature of a:ffiant's relationship with his Mother at the time she executed

her Will in February 1990, a:ffiant was no doubt regarded as being her only predictable and reliable
source of financial assistance from any of her three children. Our sister, Victoria Ann Converse,
contributed nothing, and they had a severe falling out in her relationship with Mother in the
1970's, (including, of all things, the born-again Christian movement, and childhood memories of
her being compared to the presence of favorable attributes in other children), and that left their
relationship irretrievably destroyed. Joseph was not a financial contributor, refusing to even give
Mother the funds needed to purchase the diesel fuel to fill the fuel tank to start up the heat needed
in the Victorian house one fall evening. With tears in her eyes, Mother called a:ffiant for financial
assistance, and as always, affiant immediately took cash out to Mother to begin the process, seeing
Joseph sitting on the couch, his excuse being that the $37,000.00 he had in his certificate of deposit
at the bank was for his house construction, and if he withdrew any of it, he would lose interest and
be penalized. Affiant merely took the moment to stare at Joseph, shaking a:ffiant's head in disgust,
as he would not have had the property upon which he intended to build that house had it not been
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for our Mother who gave it to him, and taking it one step further, Mother would not have had the
property to give him, had it not been for affiant's continuing fmancial assistance over the
preceding years. Joseph avoided financial assistance, leaving affiant to provide that fundamental
and continuing need. Consequently, affiant was seen as a dedicated son, loyal to his Mother,
providing financial assistance, providing any legal services and assistance with her business
dealings, and preserving her assets and property interests, whenever needed and deemed necessary
by her, since 1966 till the date of her death on September 11, 2013.

21.

With respect to the idea of "influence" upon Mother, anything affiant did was in the

context of a positive influence and behavior; affiant's influence was his commitment to assist and
respond to Mother's financial needs, offering assistance when requested, undertaking the
discharge of her directives, as needed and required to preserve and protect her interests, and
offered any advice when requested to do so. Affiants interest was to be loyal and protect his
Mother, as it was an apparent fact she could not depend upon or rely upon her older son to assist
her with the continuing financial needs, nor would he provide the type or kind of management she
wanted, and clearly Mother came to look to affiant to assist her when needed, including any help in
managing her farm operations, leases, and business affairs, and always to assist with her
transportation needs (attend church services, bank deposits, shopping, appointments, special
occasions, visits to the eye doctor, medical doctor, checkups, blood work, etc. as Mother had come
from New York City and Washington D.C., used their subway systems in her early life, and
therefore never drove or sought a driver's license, and after coming to Idaho in 1938, never chose
or found the need to drive, having instead used the bus system when we resided on 28th and Taft
Street, but then was somewhat "stranded" after moving to the Home Place in March, 1960, often
referring to her situation as being stranded and confined to the "reservation", as she would
laughingly refer to it at times. When the rural bus system was expanded in subsequent years it
provided a further outlet for her travelling needs, but whenever convenient transportation was the
need of the moment, it was affiant that provided that service, especially after 1990, no doubt,
affiant had become Mother's choice and preference. If affiant were to be asked to characterize the
difference in the relationships of the sons to their Mother, the way affiant would chose to describe
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the difference in the "relationships" that each son had, would be to characterize it in the expression
that Affiant was performing the role of the "giver", and Joseph, more often than not, was
performing the role of the "taker". Affiant saw it that way, and Mother characterized it that way
herself. Affiant was later given a fiduciary role, through her Power of Attorney, in 1999, to be used
if needed, but it was not exercised until 2008, when the further issuance of the 2008 Power of
Attorney, at the banks preference, as affiant was then required to sign checks and make deposits on
the account, to maintain the operational expenses and pay the financial obligations.

22.

That affiant is not aware of any person exerting any "undue influence" upon our Mother, at

any time, let alone at the time she executed her February 14, 1990 holographic Will.
23.

That attached to this Affidavit (Exhibit "B", "C" and "D", as identified earlier herein), is

Joseph's handwritten letters, dated December 3/4, 1991, written and signed by Joseph, in which
Joseph is writing to Judd Howard, Carol Blessinger, Terrell and Marsha Smith, and then to affiant.
The significance of these letters is the content that confirms Joseph's personal awareness,
acknowledgment and acceptance of the right of our Mother to make her own choices, not the result
of undue influences, but rather her thoughtful and reasonable and rational choices made on her
own behalf. Clearly, Joseph had spoken to Mother, received direct, first-hand information from her
as to what she was telling him, not in affiant' s presence, or being confronted by the effects of any
direct or indirect influence from another, but rather face-to-face discussion, and Joseph listened to
and heard the statements announced by his Mother, directly to him, and from that conversation he
became well aware of her wishes, choices and preferences, and Joseph resigned himself to accept
that fact, and even though Joseph had at some time regarded himself to have been acting as one of
Mother's agents, he gathered from her, directly, that it was now no longer to be the case, and he
voluntarily accepted her decision, and in doing that, made the following statement:
" ... and our mother's preference in handling her business dealings and transactions is Vernon K.
Smith, Jr.. So he will be handling the remaining transactions, negotiations, and dealings of the
lease between Victoria H. Smith and Judd Howard and Carol Blessinger".

He doesn't complain about the situation, nor do we see any written indication he expressed
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any disappointment to Mother, and he never uttered a word to Affiant, beyond the letter Affiant
received in regard to his statement; he doesn't express any frustration or any regret over his
diminished role or "disenfranchisement" of what he before regarded his former role in the past.
When you consider the indemnification he thereafter requested and received, it was a departure,
caused either by Joseph's knowledge of the Will, and had then satisfied himself and became
convinced Mother had no intentions of changing her mind about who would be the beneficiary
under her Will. Joseph knew that Mother was of a personality that she when she made up her mind,
it didn't often change. Mother was loyal to those who were loyal to her, and Joseph's past choices
and not being willing to make the sacrifices that come with financial assistance, was the very
influence that had brought an end to Mother's charity and generosity towards him. There are many
reasons, events, and occasions that could have been the tipping point in Joseph's life that brought
Mother to the point she had decided to exclude him from any further gifting or inheritance, and
your affiant is well aware of many of them she may have considered and rested upon, but in
reflecting upon the many moments of frustration our Mother had with Joseph, about which affiant
has personal awareness, it should come as no surprise to Joseph that when he refused to get the
funds to fill her diesel tank, fuel needed for heating the house to keep his Mother warm in the
impending Fall evenings, in the house she lived in and he before resided, and at the same time he
was then living, rent free, in her farm homestead house (the house affiant later began remodeling in
1989), and after she had given him the land upon which he intended to build his house with the
funds he had in the bank, and then Joseph, well knowing that his brother (called "Blue" from
childhood), would immediately produce the funds when told of her situation, and with tears in her
eyes, left with no other choice but to again make that call for him to do just that, and with the
sadness in her voice when she reached affiant and spoke to him about her immediate financial
need, and what his older brother had refused to do, when acknowledging he had $37,000.00 in the
bank in his certificate of deposit, unwilling to make any withdrawal to help his Mother, though
willing to let his Mother suffer the cold of the Fall nights, showing absolutely no appreciation for
what she had given him and had done for him, that could actually have been a moment for her to
really appreciate the difference among two of her children, and I cannot imagine that such a
moment experienced by a mother would ever be erased from her mind, and remain to be an
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influential moment in her life when considering who should benefit from her generosity in the
future, considering the lack of appreciation of those among her children.

24.

The attached Exhibit "C", the handwritten letter from Joseph, dated December 3, 1991,

signed and sent by Joseph to our tenants, Terrell and Marsha Smith, the situation of our Mother's
expressed choices, confirms he harbors no feelings of wrongful influence upon Mother, but rather
Joseph states the them:
" .. my brother and I have totally opposite modes of operation management ideas and the question is
not whose ideas are the best, but the question is who does my mother prefer to handle her affairs,
and the answer is that it is my mother's desire that my brother, Vernon K. Smith, Jr. act as her
agent in all concepts, aspects, decisions, and complaints in reference to this lease agreement".
This communication suggests Joseph had his heart-to-heart conversation with Mother, a
conversation that took place without the presence of affiant, and affiant had no input or knowledge
it was taking place, and Joseph came away from that conversation with the clear understanding

from Mother about her expectations about management, and whatever "total opposite modes of
operation" may mean to Joseph, and whatever he may regard the role of management to be, our
Mother then told Joseph who she wanted to preserve and protect Mother's assets, and being a
discussion that took place after the execution of her Will, after the May and September, 1990,
discussion mentioned above, no doubt the fact that affiant had been declared by her to be her sole
beneficiary had be broached again and discussed once again, and that would further explain his
withdrawal, but most importantly, with respect to influence, his letter confirms " ... the question is
who does my mother prefer to handle her affairs, and the answer is that it is my mother's desire
that my brother, Vernon K. Smith Jr. act as her agent...". This statement confirmed it was
Mother's choices, her preferences, and the desires were hers, no influences, no pressure and no
fraud, but rather free and voluntary choices, preferences and personal desires, and this is being said
after Joseph has been conversing with Mother, and accepted her clear wishes, again faced with
wishes and desires she expressed in 1990, known to him then and thereafter, on other occasions not
with affiant's presence, and he knew whom she chose to be her beneficiary, as it was her wish,
intention and desire in that regard also, and Joseph did not for one minute challenge her intentions,
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as he knew her stubborn disposition, and he accepted the situation as being the free and voluntary
choice of our Mother.

25.

The attached Exhibit "D" the handwritten letter by Joseph, dated December 4, 1991,

signed and sent by Joseph to Vernon K. Smith, again made it clear by stating:
"I am withdrawing from all involvements of mother's business dealings and scenarios due to the

simple fact mother prefers you and your stvle".

26.

The attached Exhibit "E" is the developing conclusion of Joseph's involvement by his

resignation, in which Joseph voluntarily resigned his involvement in the Utopia Corporation, with
the attached Release and Indemnification Agreement, signed by Joseph and our Mother, Victoria
H. Smith. As noted on page 3 of the Release and Indemnification Agreement, it specifically
addressed the voluntariness of the elections made, and reasons expressed for doing so, by their
endorsement that states:
" ... that notwithstanding the need and desire to go forward as set forth above, the Releasee herein,
Joseph H. Smith, Sr, has requested and chosen to remove himself of any further involvement,
activity or responsibility as an officer, director or otherwise, as he has other personal priorities
and holds no further shareholder interest in this Corporation, as a true and lawful owner of what
was the corporate asset that is Victoria H. Smith."
The indemnity agreement confirms Joseph and Mother were acting through their own
respective voluntary choices, no coercing, no threats, no undue influence, and with the right to
seek advice of counsel, as it states:
"This Release and Indemnity Agreement is made and entered into as a free and voluntary

act of the Releasor and ofthe Releasee, each of whom is acting for and in behalf of their own best
interests, relying upon their own independent knowledge and personal iudgment, and each has
full knowledge of the nature, extent and desire of the other party. Each partv has nade their own

decision, and it is the voluntary act of that partv. not influenced by any attorney, representative,
agent, or other person acting for, by, through or on behalf of either the Releasor or Releasee,
and no other person has influenced either party to enter into this Agreement, though each partv
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does have the right to secure the advice of counsel, and has the right to rely upon any advise or
opinions of counsel of their respective choosing."

27.

Victoria H. Smith was a very strong willed individual, having been born and raised in

Tarrytown, New York, just outside of New York City; she exhibited a personality heavily
sprinkled with her former environment from the east coast, and what affiant would respectfully
suggest she always retained her "New York attitude". That attitude can be a very positive attribute
and a wonderful facet to any personality, but not always understood and appreciated by others, as it
tends to embrace tenacity, determination, and a level of stubbornness, and usually carries with it a
very sharp mind and focus, but also a very sharp tongue, and a willingness to use it. Mother had
those well-defined qualities, but in Joseph's situation, not well understood, and certainly not well
appreciated, and whether it be for better or worse, Mother was a good judge of character, had the
memory of an elephant, and your acts and events did not escape her recollection and ridicule. Most
importantly, she had developed a strong sense to judge who she could trust, especially after her
husband died, as she never would embrace the thought of re-marrying, and she therefore had to
depend on her children for her financial needs, and rightfully looked for and expected loyalty from
them, but was many times disappointed, as she did not always find it present in some of her
children. Mother had to make the hard, yet realistic choice, as to who has proven they are
trustworthy and reliable, and who were not. All three of her children had the opportunity to
accomplish her expectations, but some chose not to.

Mother had very strong convictions,

evidenced initially by her religious affiliation as a devoted and dedicated Catholic, extremely
opinionated in her faith, and had fierce propensity to demand loyalty and honor in all relationships,
and she had no difficulty calling "a spade a spade, and certainly her demand for loyalty to her
beliefs contributed to the destruction of her relationship with her daughter, Vicky, as Mother had
absolutely no tolerance for a "born again Christian", as Vicky, our sister, came to regard herself as
such, and given that disloyalty to the precepts of the Catholic Church, seen as nothing less than
absolutely inexcusable to Mother, coupled with Vicky's criticisms expressed to Mother about her
childhood, and how Mother would critically compare her to other children, apparently taken by
Vicky as belittling and disgracing her, rather than having seen Mother's otherwise good intention
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to be seen as her appreciation and commendable recognition of those admirable qualities in other
children, more in keeping with Mother suggesting Vicky should take note of such examples of
character qualities, but Vicky didn't apparently take it with such a positive assessment by which it
could have been viewed. Consequently, their hostilities grew, their relationship deteriorated, and
Vicky then saw herself as being regarded as "persona non grata" in the eyes of Mother, and their
relationship remained that way till Mother's death. Their prior exchanges in years past had burned
such hostility within Vicky that she refused to attend the funeral, having considered Mother "dead"
to her some 40 years before. When Mother had something on her mind, you would hear about it.
Positive intentions or otherwise, and no one told her what to do or what to say. She alone
controlled her own actions and decisions, and her sharp tongue, background, and willingness to
say what she wanted to say, when she wanted to say it, and to whom she may wanted to say it, was
a character trait she exercised with unabashed discretion in her expressions, and it was never
restrained or subdued, and affiant well recalls these many events as they were taking place with
affiant's brother and sister over the passing years, and possibly only affiant was willing to
appreciate Mother's great qualities and devotion to her beliefs and principals, as Vicky simply
chose to disappear, and Joseph would engage in clashes with her, defying her, taking things that
belonged to her, refused to return things, and their disputes ultimately came to focus intensely on
Joseph's character, his on-going behavior, and what Mother came to regard over the years she
characterized as Joseph's serious character defects, as perceived exclusively by her, from her
assessments and her expectations, and Mother's generosity in the earlier years with regard to
Joseph were much and forthcoming, as our parents gave Joseph a house on 29th street; gave him a
job with equal pay to other farm managers, and with generous benefits at the time, and Mother then
gave Joseph the property he wanted to build his house upon, though, as his character compelled
him to say to her that he felt she "owed it to him", when nothing was further from the truth. Joseph
was inclined to take, not give, and that's what Mother saw in him, and that's the experience affiant
had in his dealings with Joseph. And although that may appear to be construed as an insult from a
younger brother, such a statement serves to epitomize the essence of the nature and character of
Joseph, and though Mother had before given to him, his "taking" nature and reluctance to
contribute to her financial needs in time wore thin upon Mother's attitude and tolerance towards
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him as the years passed, and she did not hide her thoughts and feelings about that, and Joseph took
much criticism, ridicule, and much condemnation from Mother, and though it could be said it was
rightly and justly deserved, Joseph simply refused to change, or react or respond differently, and
defied her when she asked him to return the items he took and retained, that belonged to her, items
that Joseph simply appropriated, none of which was given to him, items he had wrongfully kept
in his possession over the years from when our Father had died, items that belonged to her, and that
defiance was regarded as extreme disrespect to her, and it was an on-going frustration to her, even
after she elected to exclude him in the Will when executed in 1990, as these subsequent letters
demonstrate. When Joseph would decline or express his reluctance to assist financially, or to
approach matters her way, and then defy her about what is hers, and deceive her about so many
matters, Joseph has to realize Mother would not forget any of that, and he would pay the
consequence in the course of time. Mother had a fierce memory, and made it part of her nature to
recall events and dwell upon them (a habit your affiant picked up from her), and when she had
come to accept the fact she had only one child who really cared for her financial well-being,, and
only one child that was committed to really help, and only one child that really stayed involved and
really was devoted to save and preserve what she and her husband had accomplished in their lives,
and such a Mother came to realize she could only rely on one of her children, and in him find true
loyalty, a character trait that she expected of all her children, but found lacking in some throughout
her life, and for that loyalty, Joseph would now foolishly chose to affix the definition and the
description that such conduct constitutes "undue influence", Joseph intends to demonstrate such as
wrongful conduct to the Court. Joseph needs to review the old cliche: "As you make your bed, so
you must lie in it." Joseph's unwise decisions over the many years has left him with the
consequence of Mother's reaction and response to that behavior, and that proverb has become so
fitting to describe Joseph's state of disinheritance. This tragedy is not of affiant's doing or the
result of any "influence" imposed in the matter, as it remains nothing more (and nothing less) than
the actions, behavior, and character of Joseph himself, and that alone was the "influence" that
influenced her decisions, not to be characterized as "undue", but rather as "despicable", and
Joseph's sole influence is "the bed Joseph made", and though Joseph may be unhappy over what
he caused to occur over 25 years ago, but he has no one to blame but himself, and that very bed he
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made is the bed he must lie in, and stop belittling the right things his brother did for their Mother,
the obligation he took upon himself to do what needed to be done for their Mother, when his older
brother was too unwilling to assume the role about which he had a moral duty to take, instead of
creating the vacuum that needed to be filled by the youngest child, despite the fact Mother had a
rightful expectation and was entitled to receive complete loyalty from all of her children, not just
one. Needless to say to Joseph, he always knew loyalty and commitment were intensely important
aspects in our Mother's assessment of the character of others, and she had a husband, who was
fiercely loyal to his beliefs and principles, clearly a positive and strong influence that blended into
her own tenacious attitude of what she believed to be right and just. And it certainly follows her
attitude and logic that the torch should be passed to the one who made it all possible, not to the one
with his hand out, to the one that gave, not to the one saying he was owed something. Mother had
"ruled the roost" with an iron fist, even when our Father was alive, as Mother was the
disciplinarian, and for anyone to say she was subject to ''undue influence" by anyone, let alone her
children, would be an unwise and foolish statement to make, and a disgrace to be forthcoming
from the one who preferred to take rather than give. When we read Joseph's letter (attached to
affiant's first affidavit), the one where he would choose to call our Mother a "war pony", and that
she enjoys to fight, as his letters portray his attitude towards her personality, that should speak
volumes as to Joseph's complete awareness as to her strong willed nature and her personal
determination, and confirm his own realization that no one on this earth would ever succeed in
telling Mother to do something she did not what to do, and her lively spirit to express her position
and express herself without fear or reservation was a fact Joseph personally experienced
throughout his life, and his ability to take any more of it had ended, and his ability to endure the
criticism any further, knowing Mother's decision and desire of February 14, 1990 brought an end
to their positive relationship . Joseph's own perception of Mother's nature and attitude to be a
fighter and a war pony confirms his acceptance of her nature as a feisty, aggressive, forceful, and
assertive Mother, and not one to become the subject of influence by any of her children. She knew
them well, knew what they were, what they stood for, and what she felt they were entitled to
receive from her in the future,just as her Will so expressed and directed. Joseph's own awareness
is a contradiction to the very basis of his disingenuous claim there has been the presence of"undue
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influence" when Mother announced her intentions, and when we hear Joseph describe our
Mother's strong willed nature, with words coming forth out of his own mouth, the very essence of
which refutes his efforts to claim a right to administer an intestate estate, only adds to be another
example of reasons why Mother was so disappointed with his conduct. His own choice of words to
express his own awareness of his Mother's principled nature to fight and defend what she believes
to be right, and for him to then challenge it, is another insult and defiance towards his own Mother.
Clearly, Mother was not suffering from any weak-mindedness, or susceptible to any influence
from anyone. Once again, the greatest influence in Mother's life, and most positive and beneficial,
was that of her husband, Vernon K. Smith, Sr., whom she deeply loved and adored, as well as
tolerated his expansive and great visionary ideals, ideas, and goals, and those who knew him knew
he was a very strong willed, tenacious, dedicated and tireless practitioner of the law (and I should
add, an amazingly brilliant attorney, with style and a personality bigger than life). He was a man
who loved life, enjoyed the opportunity to face and confront the challenge of the vicissitudes of
everyday life, and had grand visions to expand the wealth and fortune of the State ofldaho with his
dream of developing the tourism industry throughout Idaho, create employment, generate huge
revenues and expand the tax base for the benefit of all. One son was motivated by their Fathers
character; one son was not. Our Father's call in life seemed to be his desire to champion the cause
and needs of people in their time of misfortune and dire need

time, and did that with great charm and style, and did s
1966.
Further affiant sayeth naught.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 19th day of October, 2015 a true and correct copy of the
foregoing SECOND AFFIDAVIT OF VERNON K. SMITH IN SUPPORT OF MOTION
FOR SUMMARY JUDGMENT was served upon the following:
Allen B. Ellis
Attorney at Law
ELLIS LAW, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

x

U.S. Mail, postage prepaid
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery

Attorney for Petitioner Joseph H Smith
Christ T. Troupis
Attorney at Law
TROUPIS LAW OFFICE, PA
801E. State Street, Suite 50
Eagle, Idaho 83616
Telephone:
208-938-5584
Facsimile:
208-938-55-482
Email:

x

U.S. Mail, postage prepaid
Facsimile
Overnight Mail

Attorney for Petitioner Joseph H Smith
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RESIGNATION OF DIRECTOR AND'PRESIDENT
OF UTOPIA LAND & LIVESTOCK, INC.
THE UNDERSIGNED,

Joseph

H.

Smith

_Sr.,

does

herewith

submit, upon request, his resignation of the position of Director
and President of UTOPIA LAND

&

LIVESTOCK, INC., effective Friday,

July 31, 1992, 12:00 midnight, M.D.T.

'Ii' ~ 41

H. Smith Sr.
SUBSCRIBED To before me
1992.

.
this

~"

~

day of

-Notary
C
~--~
Pu.blJ..foridaho
Residing at Boise, Idaho,.,.
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RELEASE AND INDEMNIFICATION AGREEMENT
KNOW ALL MEN BY THESE PRESENTS:
That Joseph H.

Smith Sr.,

hereinafter referred- to as

"Releasee", was acting in the capacity as an Officer, Director and
Stockholder in Utopia Land and Livestock Company Inc.,

an Idaho

corporation; that said Releasee has surrendered his stock interest
in said Corporation, and has chosen to withhold any further action
and to resign his official position as an officer and Director
thereof; that during the tenure of Releasee, acting in his capacity
as an Officer and Director in said Corporation,
certain

pursuant

documents,

to

corporate

he did execute
resolution

and

authorization including that certain Lease Agreement with Blaine
Larsen Farms,

regarding the 1987

and

1988

growing

seasons

and

operations concerning real property in Eastern Idaho, which·said
documents were executed at a time when the Corporation did have an
interest

in

that

real

property

as

described

in

that

Lease

that the operation of said leased premises was then

Agreement;

conducted by said Blaine Larsen Farms, operating said premises in
accordance with a Farm Plan submitted by Blaine Larsen Farms to the
Agricultural Stabilization and Conservation Service
said

Blaine
I

Larsen Farms did

(ASCS),

then participate in- various.

and
ASCS
-.

Programs, including the PIK Program, utilizing the.leased premises,
above referenced,
resu·l t

in said Larsen's farming 'ventures;

of those farming ventures,

that as a

and in the ordinary· course of

routine random audits, a payment limitation audit was conducted by
RELEASE AND INDEMNIFICATION AGREEMENT P. 1
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the

Office

-

of

Inspector

General

(OIG)

for

-

the

United

States

and use of said premises, as well as other leasehold interests ~f
said Blaine Larsen Farms in the ASCS Program as then being operated
by

said

Blaine

Larsen

Farms

for

those

reasons

stated

in

the

Determination made, and as a result of that audit it was determined
that Utopia Land and Livestock Company,
program

benefit

recipients

was

Inc.,

ineligi~le

as well as other

to

receive

Program

benefits from the Wheat and Feed Grain Program for the 1987 year,
and the OIG was then seeking a refund of $34,994.00 disbursed to
the Corporation under that ASCS PIK Program participation; that a
dispute and
reviewed

contest

at

the

Determination

was

arose

and

County,
made

the matter was

State
on

March

and

administratively

Federal

26,

1992,

levels,

and

by

Deputy

the

a

Administrator, State and County Operations (DASCO) thereby denying
the right of Blaine Larsen Farms, Utopia and others to the Farm
Program Benefits for the Wheat and Feed Grain Program for the 1987
Recognizing,

year.

as

certain

producers

have,

that

said

Determination was an arbitrary and capricious act and an abuse of
discretion of ASCS and not justified in accordance with law,

the

various producers, Blaine Larsen Farms, and this Corporation feel
the need to go forward, as a class and in conjunction with other
producers who ~ad partici~ated in iaid Program, t~ challenge these
.

.

.

.

Decisions and to protect the adve~sely affected iritei~st~ of the
producers,

along

with

Blaine· Lirsen

~ar~s,

and

to

thereupon

challenge this arbitrary and capricious Determination in· Federal
RELEASE AND INDEMNIFICATION AGREEMENT P. 2
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District Court, pursuant to Federal Law .

. :,_:~:That _not:w~:thstanding the_ ne~d and ..cl~tire -to go forward
as set forth above, the Releasee herein, Joseph H. smith Sr., has
requested and chosen to remove himself of any further involvement,
activity or responsibility as an Officer, Director or otherwise,
as

he

has

other

personal

priorities

and

holds

no

further

shareholder interest in this Corporation, as the true and lawful
owner

of

what

was

the

Corporate

asset

is

Victoria

H.

Smith,

resulting from the default of said Corporation under the terms of
its Contract with her; that Victoria H. Smith, being the owner of
the property,

and current stockholder to all shares of stock of

said Corporation, does recognize the need to go forward to secure
judicial intervention and review of the DASCO Determination, and
does desire to go forward and take affirmative action, as well as
in her Personal capacity for her own interests as a participating
producer,

and must therefore accept the resignation of Releasee

herein as an Officer and Director in said Corporation, and in so
doing, has also agreed to indemnify and hold said Releasee harmless
from any personal liability as a result of the said OIG audit,
DASCO determination, and any other activities engaged in by the
Corporation during Releasee's tenure as an officer and director
thereof.
NOW,
stockholder

THEREFORE,

rights

and

In

confirmation

interests

of

of

said

the· transfer
Releasee

in

of

said

corporation to Releaser, to be formally documented by endorsement
on the Certificate of Stock evidencing the transfer thereof to
RELEASE AND INDEMNIFICATION AGREEMENT P. 3
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Victoria H. Smith, and in consideration of the resignation of said
Releasee .as an officer and Director :in said Corporation,· ef_fec~i.ve
on or before July 31, 1992 said Victoria H. Smith, individually and
as the Executrix of the Estate of.Vernon K. Smith, Deceased, does
hereby releas·e and indemnify Joseph H. Smith Sr,

of and from all

determination and any claims of personal liability concerning said
ASCS,

OIG

audit,

Dasco

determination

and

any

other

activities

engaged in by the Corporation, including but not limited to, any
actions, cause of actions or claims for liability for the principal
sum of $34,944.00 as claimed, and any claim for interest or any
penalty on said claim,

stemming from or in any way having to do

with, arising out of, to arise from, or which may arise out of or
by reason of the involvement of

said Releasee in his official

capacity as an officer and director in said Corporation, Utopia
Land and Livestock Company Inc., including those events with Blaine
Larsen Farms and the ASCS Programs, and including the Findings by
OIG in their audit

process, and the Determination made by DASCO,

or as may be determined by any Federal Judicial Review process of
said Findings and Determinations,
fees, or

including,

costs and attorney

any other expenses relating to Utopia Land. and Livestock

Company, Inc.
This

Release

and

Indemnification

Agreement

is

valid

and

enforceable only if Releasee does transfer all said stockholder
rights and interest in said Corporation by .said Certificate of
Stock to Releaser, and does resig~ his position as an officer and
director thereof.
RELEASE AND INDEMNIFICATION AGREEMENT P. 4
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This Release and Indemnity Agreement is made and entered
into

as

a

Releasee,

free

and voluntary

act

of the Releaser and

of

the

each of whom is acting for and in behalf of their own

best interests, relying upon their own independent knowledge and
personal

judgment,

and

each has

full

extent and desire of the other party.
own

decision,

and

it

is

knowledge

of the nature,

Each party has made their

the voluntary act of that party,

not

influenced by any attorney, representative, agent or other person
acting for,

by,

through or on behalf of either the Releaser or

Releasee, and no other person has influenced either party to enter
into this

Agreement,

though each party does have the right to

secure the advice of counsel, and has the right to rely upon any
advise or opinions of counsel of their respective choosing.
This Release and Indemnification Agreement contains the
entire agreement between the parties hereto, and the terms of this
Agreement are contractual and ·not a mere recital.
WHEREFORE, Each of the parties, having read the terms and
conditions of the foregoing Release and Indemnification Agreement,
being fully aware of and does fully understand the terms thereof,
has executed the above and foregoing Release and Indemnification
,

1992.

Victoria H. Smith,/ Individually,
and as Executri:xlof the Estate
of Vernon K. Smith, deceased.

RELEASE AND INDEMNIFICATION AGREEMENT P. 5
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RELEASOR
Utopia·· Land
Company, Inc.

and

Livestock

By7~0t.~

Vic~oria H. SmitH, Chairman
of the Board of Directors;
Secretary/Treasurer
arid sole stockholder
thereof.

STATE OF IDAHO
:ss
County of Ada
THIS

IS

.

.

TO

~~~

CERTIFY that on
this~~--- day
of
~~~~~
, 1992, before me, a Notary Public,
in andfosa1d State, personally appeared Victoria H. Smith,
known to me to be the person who executed the above and foregoing
Release and Indemnification Agreement as the Releasor and before
me and in my presence she acknowledged to me that she executed the
same as her own free act and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my .official notarial seal the day and year in this
certificate first above written.

STATE OF IDAHO
:ss
County of Ada
CERTIFY that on this ~~ day of
, 1992, before me a Notary Public in
and f o r aid State, personally appeared Victoria H. Smith, Chairman
of the Board of Directors and Secretary/Treasurer·of Utopia Land
and Livestock Company Inc. and sole stockho.lder thereof; and before
me and in my presence said party acknowledged to me that she
executed the above and foregoing Release and Indemnification
THIS

IS · TO

C::S :e ~~S::-,...._,~-e....)C
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:·::~~-'-~::~?

t.

._Agreement c;1s · the. free act. and deed of Utopia Land ·and _j;{~/est"c:ick.
~
Company Inc.,-- all of which was pursuant to resoiution _o[ the. :s·o~r:cf:::_:-:;:_::;;·:7\;~;:-.
of Directors duly adopted and approved. ':~ ·_,,· , . .:;~:; ·.;,\.)t?\:;::f:.-f-.:~i!J;//\),/f'·}3_t;=:;
0 ·-·

·.·•

' IN WITNESS WHEREOF, I have hereunto set my hand and
affixe.d my official notarial seal the day and year in this
certifica.te first above written.
~
·

~~.

~

No ary Publlforida.ho
Residing at· Boise, Idaho

STATE OF IDAHO
:ss
County of Ada
THIS

IS

TO

CERTIFY

-~

that on this - ~
day of
~~~~<
, 1992, before me, a Notary Public,
in and
said State, personally appeared Joseph H. Smith, Sr.,
known to me to be the person who executed the above and foregoing
Release and Indemnification Agreement as the Releasee therein and
before me and in my presence he acknowledged to me that he executed
the same as his own free act and deed.

r

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official notarial seal the tjay and year in this
certificate first above written.

c;;::~~~
Notary Publiforidaho
Residing at.Boise, Idaho
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VERNON K. SMITH

-

ATTORNEY AT LAW
1900 W. MAIN STREET
BOISE, IDAHO 83702
208-345-1125
208-345-1129 (FAX)

December 29, 1999
Mr. Joseph smith
6211 N. Branstetter
Boise, ID 83714
Dear Joe:
As we refine the ground elevations in several fields to better
address irrigation, rock bars and drainage, we would ask you to
restore the fence line around your ho~se and kindly place it back
on the boundary line so the dirt movement, drainage, ditch and
access road is final and won't _have to be addressed again at a
later date.
The field around your house, along with the interior field
to the west, will be united, and be irrigated as one field, to the
north, so we need the drainage, and possible road area and access
restored fully around your boundary.
In particular, you must retreat the south pole fence back to
the property line, where it belongs. Your decision to expand your
truck parking needs, at our inconvenience, and more importantly,
without permission from mother, was both irritating and wrongful.
Mother was surprised you would incorporate her ground into your
trucking needs, without any approval, and in furtherance of an
operation that supports a continuing zone violation and could never
be approved. She told you she had no desire to sell or lease any
land to you, so she was now led to believe you simply chose to use
it.
Now the situation and your attitude has become even less
accommodating; not just because of your persistent attitude of
arrogance, disregard, and a basic belittling nature, but now the
permanent surface changes draw attention to the need to make
permanent improvements around the boundary lines, and it needs to
be done before final stage is completed.
You have dumped pit run all over this ground, maybe hoping to
discourage our negative reaction because of the time involved in
restoring the land to its historic use, but time is now requiring
your removal and restoration.

000476
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December 29, 1999
At this time, rather than simply initiating suit to compel
your restoration of this boundary line, I have been directed to
instruct you to restore the boundary line, in an effort to avoid
unneeded cost to you, and unnecessary inconvenience and further
deterioration of your relationship to mother. You need to remove
the fence and the pit run you hauled in, and install the fence Qil
the property line, assuming you believe a fence is even needed in
that area.
If you decline to begin this removal immediately, and get it
out of the way so the scrape:r:s can turn adequately and dump
material where needed to meet required field elevations, I will
begin the process of removing the fence and gravel myself and
charge you for the time and cost. If you show signs of resistance
or retaliation, you will force me to initiate suit to obtain a
court order to accomplish the restoration and relocation of the
boundary line as required.
You know where your south and west boundaries are, as you had
it surveyed before, and pins were supplied for marker locations
when you built the original fence.
If you choose to force me to
"discover" this boundary with the accuracy of a survey, then that
expense will also be assessed as part of the costs you caused by
your unauthorized actions.
Hopefully, you will appreciate the serious nature of this
matter, but if your conscience won't encourage your obligation to
restore the property and the boundary line to its proper location,
it will provide yet another signal of your true nature.
We want
to approach these permanent grade improvements in a timely manner,
and need your cooperation, or confirm your intentions so we can
take some action. We remain,
Yours very truly,
..

··.,
~

...

~

/-·:...,. .,,V

~

Victoria

VKS/ckp
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Febn1ary 24, 2000

Dear Mother,
In rep-ly to the letter from you dated December 29, 1999, I have removed the
fence and pit nm in the only -area that was. ·an encroachment on your
property. See dotted line on diagram.
All remaining fences and pit run are on or within my boundary lines. After
your inspection, please do me the courtesy of writing to me your satisfaction
with the boundaries as they now stand. Or if you have any further dispute
with the botmdaries, please contact me and clearly describe whatever
boundary you are disputing.

w

lane

~ ~/I

E

I

N

lane

In the event that I do not hear from you, I will assume that you are now
satisfied with my boundary fences.
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rn~~~

i

FOR

~

I

~

~
~
~
~
~

I

vALUE R~dktvkn
_,

.. ··,::,:.:·::-:·

Victoria'.f!/ Smithr a widow, now- and since Januazy 15,
the Grantor

, does hereby grant, bar:;ain, sell and convey unto

:a.

Joseph

Smith and Sharon D. Smith, husband and wife

, whose address is Route 4, Branstetter Street, Boise, Idaho 83714

the Grantee

the following described premises, to-wit:

I

As described in Exhibit nA" , hereto attached and made

a part thereof.

i

=
~
~

~

I

I
i

~

~
~
~

Said Deed is being recorded to correct that certain legal description
contained in Deed recorded Januazy 20, 1976 under instrunent no.
7602248
.
TO HAVE AND TO HOLD the said premises, with their appurtenances unto the said Grantee
,
their
heirs and assigns forever. And the said Grantor
do
hereby covenant to
and with the said Grantee
, that
she
is
the owner in fee simple of said premises; that
said premises are free from all encumbrances

,,.,

~
=
::i'

and that

will ,.varrant and defend the same from all lawful claims whatsoever.

s he

~
~

~
:,;
,,:,

F

Victoria H. Smith

~

I

~
~

I~
Ir.$
i::;:

ACKNOWLEDGMENT Individual

!~

STATE OF

~

~
;,,:
~..
_ ,
~

~

~

Q.cLa...J

a

._J)),,,},,.,_., , County of -~,j~J~'c._~- , ss.

.-.q-t;(.

-----;,,,i/J

On this :f
, day of ~ - v l 1
,in
the year
of ICfY,'f-,
beforeme
(f •/...rva,r f,
'\
'
I
.·, , ....:
,~notary)'ublic,
personally appeared II 1/'tr--,.1; d '~>'"'-n-,1:L
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , known or

~

identifiedtometobetheperson_whosename_~
i~ subsc~d lk>tthe y,ithin instrument, and acknowledged to
1;:;.
that 5-he...'....:e,c,~ted the same.
l:§.
_,
/
-·
, •.. ,l .
,1
fi
I /;'i,Jp:1:>l.C.J!f_, .::;
io.s· ,NotaryPubfic! {: ~- Jrfc A&
~ '' ! ' 1C

;2-Y

at
this

minutea past

\ o'cl<><:1? m.,
day of
l98(p. in my office, and duly recorded in· Book ~ _
of D<,eds at page -

~C\ -iC."_

N\~

JOHN BASTIDA
Ex-Officio Recorder

/,,-J ,

me

!:.;_.

STATE OF IDAHO, COUNTY OF
I hereby certify that this instrument was filed for record
at the request of
PIONEER TITLE CO.

.,,

ResidJr;g at: .

,

1"

.,, C':'.\46

,1

, &

I

/..

[.,'--''

,.,_..,

~

.,-
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A portion of the Northwest quarter of the Northeast quarter of Section 26,
Township 4 North, Range 1 East, Boise-Meridian, Ada County, Idaho, more particularly
described as follows:
Beginning at the Northwest corner of Lot 30, Block 1, in RUBY SUBDIVISION as
recorded in Book 44 of Plats at pages 3544 and 3545, records of Ada County,
Idaho; thence
North 70°44'33 11 West a distance of 20 feet to the REAL POINT OF BEGINNING;
thence continuing
North 70°44 1 33 11 West a distance o~ 165 feet; thence
North 19°15 1 27 11 East a distance of 350 feet; thence
South 70"44 1 33 11 East a distance of 165 feet; thence
South 19°15 1 27 11 West a distance of 350 feet to the REAL POINT OF BEGINNING
TOGETHER WITH an Easement for ingress and egress over the following:
A portion of the West half of the Northeast quarter of Section 26, Township 4
North, Range 1 East, Boise-Meridian, Ada County, Idaho, commonly known as
l3ranstetter Lane and more particularly described as follows:
Beg inning at the Northeasterly corner of the above described main tr act; thence
South 70°44 1 33 11 East a distance of 20 feet to the West line of the Pl at of
Ruby Subdivision as recorded in Book 44 of Plats at pages 3544 and 354~;
thence
South 19°15 1 27" West along said West 1 ine and its extension to the North right
of way line of State Highway #20, commonly kno'f/11 as Chinden Ave.; thence
Northwesterly along said North line 20feetmore or less to a point
that lies
South 19°15 1 27 11 West frcxn the POINT OF BEGINNING; thence
North 19°15 1 27 11 East to the POINT OF BEGINNING.

000482

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

NO------;;;;F1Lcn~t-±~·~-t3~J)'
~

A,M -- .

Otl 1 ~

?m~

gNNSTOPHEA ID, AICM1 o,~rl,
IY STAOEV i,N\!Flffl'Y
DEPIJW

Attorney for the Estate of Victoria H Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352

MEMORANDUM IN SUPPORT OF
RESPONDENT'S MOTION FOR
SUMMARY JUDGMENT

I.
QUESTIONS PRESENTED
ON MOTION FOR SUMMARY JUDGMENT
The Respondent, Vernon K. Smith, has requested entry of summary judgment in this
matter, and such disposition does require the following four questions to be addressed, by virtue of
the Intestate Petition filed by Joseph H. Smith, the content of which was presented to the Court in
contradiction to the existence of Decedent's holographic Will executed February 14, 1990,
necessitating the Petition to then be filed by this Respondent, submitted in response to Joseph's
contentious Petition, as there always was a Will, known to Joseph, and the only Will ever executed
by Victoria H. Smith, over twenty-five years ago, presented to the Court with the Testate Petition

MEMORANDUM IN SUPPORT OF RESPONDENT'S
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filed by Respondent. These four questions presented for decision by this Court are:
1.

Whether Decedent, Victoria H. Smith, was of sound mind, and had
testamentary capacity at the time she executed her February 14, 1990
Holographic Will?

2.

Whether the Holographic Will of Decedent, Victoria H. Smith, executed
February 14, 1990, is valid on its face under the provisions of§ 15-2-503,
Idaho Code?

3.

If the February 14, 1990 Holographic Will of Decedent, Victoria H. Smith,
was properly executed by her, then, at the time of the Will's execution, was
Decedent, for the purposes ofldaho law, affected by any undue influence of
anyone, including Vernon K. Smith Jr.?

4.

If the February 14, 1990 Holographic Will of the Decedent, Victoria H.
Smith, was valid and properly executed by her, and not affected by undue
influence of any person in the execution of that Will, then, by the terms of
that Holographic Will of Victoria H. Smith, did she disinherit both her son,
Joseph H. Smith, and her daughter, Victoria Converse?
II.

LEGAL STANDARDS APPLICABLE TO
THIS MOTION FOR SUMMARY JUDGMENT

The fundamental and essential purpose of summary judgment is to avoid useless trials.
Bandelin v. Pietsch, 98 Idaho 337, 340-41, 563 P.2d 395, 398-99 (1977). The party moving for

summary judgment initially carries a burden to establish there is no genuine issue of material fact,
and judgment should enter as a matter oflaw. Eliopulos v. Knox, 123 Idaho 400,404, 848 P.2d
984, 988 (Ct.App. 1992). The court must determine whether a moving party has shown the
absence of a genuine issue of material fact on the issue(s) raised by the motion for summary
judgment. Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,401,987 P.2d 300, 313 (1999).
The absence of evidence may be established either by an affirmative showing, accomplished with
the moving party's own evidence, or by reviewing the nonmoving party's evidence, and in
MEMORANDUM IN SUPPORT OF RESPONDENT'S
MOTION FOR SUMMARY JUDGMENT-PAGE 2
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viewing their evidence, if it fails to establish a required element of the non-moving party, upon
which the non-moving party will have the burden of proof at trial. Heath v. Honker's Mini-Mart,
Inc., 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Ct.App.2000); Dunnickv. Elder, 126 Idaho 308,311,

882 P.2d 475,478 (Ct.App.1994).
Once the absence of evidence as to the existence of a genuine issue of material fact has
been established, the burden shifts to the party opposing the motion to show there is a genuine
issue for trial, or that the non-moving party is able to offer a valid justification for failure to do so
under I.R.C.P. 56(±). Sanders v. Kuna Joint School Dist., 125 Idaho 872,874,876 P.2d 154, 156
(Ct.App.1994). "The nonmoving party cannot rely on mere speculation, or any scintilla of
evidence, as such is insufficient to create a genuine issue of material fact." Bollinger v. Fall River
Rural Elec. Co-op., Inc., 152 Idaho 632,637,272 P.3d 1263, 1268 (2012).
III.
STATEMENT OF FACTS

The Decedent, Victoria H. Smith, died September 11, 2013, fifty days short of her 100th
birthday that would have been celebrated on October 31, 2013. The Decedent, had three children,
each being potential beneficiaries - Joseph H. Smith, Victoria Converse, and Vernon K. Smith Jr.,
each of whom survived her. Her husband, Vernon K. Smith Sr., has preceded her in death almost
fifty years prior, having died May 2, 1966.
On February 14, 1990, at the age of 7 6, being in excellent mental health and physical state,
and almost a quarter century prior to her demise on September, 11, 2013, Victoria H. Smith made
up her mind as to whom she was going the bequeath her property holdings and various interests,
and to memorialize her final determination and intended disposition, she created and executed her

MEMORANDUM IN SUPPORT OF RESPONDENT'S
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single page- direct and to the point- holographic Will, on stationary she kept in her desk, the desk
she used daily and kept many of her current matters ofimportance, which desk was located in the
living room of her Victorian home, the residence she and her late husband, Vernon K. Smith Sr.,
had moved from downtown Boise, back in July, 1959, to their "Home Place" (a working farm
currently, before having been both a dairy farm and a ranching operation), which residence is
located five miles west of Boise, Idaho. The house was completely restored and refurbished, the
family moved into it in March, 1960, becoming thereafter Victoria's primary residence, where she
continuously resided to the day of her death. This holographic Will was the only Will Victoria ever
created, and was created and written entirely by her, and after she had written her Will, she called
her son, Vernon K. Smith Jr. and made certain he would stop by at the house that evening to
witness her execute her Will, as she confirmed her intentions to him over the phone that she had
determined she would be leaving everything to him, and she wanted him to see her sign it and
either take possession of it for safekeeping, or know where it was being placed for safekeeping. He
came out to the house as requested, and he observed her execute it, and Vernon then expressed his
thought she should keep possession of it, should she ever decide to change her mind in the future,
and the decision was made that she would place her Will in her desk drawer, and was placed there
in the presence of her son, Vernon K. Smith Jr., so he would know where it was being stored for
safekeeping. It was on that occasion that Victoria again reminded Vernon of her desire to always
live and remain in the house until the event of her death, wanting never to be placed in a nursing
home, rest home, or moved to any assisted living facility or retirement center, as the topic had
before come up in various discussions with her friends, as they spoke about the subject of
advancing age, and she wanted never to be taken from the house and placed anywhere outside her

MEMORANDUM IN SUPPORT OF RESPONDENT'S
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home, and again sought assurance from her son, Vernon, he would provide for her in the residence
to that day of her death, to which he unconditionally committed, as he again did, over eighteen
years later, after Vernon brought Victoria home from the hospital after falling in March, 2008, as a
result of her failing physical stamina. Vernon kept his word, as she died in the home over
twenty-three years following the creation of her Will, shortly after 12:00 noon, on September 11,
2013.
By the express terms of Victoria's holographic Will, the Decedent specifically declared
her intention to disinherit the two older of her three children - Joseph H. Smith and Victoria
Converse - and to leave her entire estate to her youngest child and son, Vernon K. Smith Jr., as she
had decided to give nothing further to either of the other two children, and took the occasion on
February 14, 1990 to again explain to Vernon some of her reasons and attitude towards her other
son and daughter, and the fractured relationship she had with each of them, and she said her
intentions would not change over time, and that her decision was absolute and final.
The Will was placed in the desk and remained in that desk drawer, in her possession, in her
Victorian house, and true to her word, it was never changed by her, as she never expressed any
intentions or waivered as to her intentions as the years passsed. She routinely would express her
continuing and growing irritation towards her older children over the subsequent years to Vernon,
as the subject would come up occasionally, especially regarding Joseph, as he was more visible,
living less than eight hundred feet from Victoria's Victorian house, as Joseph had his residence
built upon the property the Decedent had given him in 1976. In those conversations directed to
Vernon, her attitude towards her son, Joseph, had only gotten worse as the years went by, some of
which expressions and glimpses of her reactions towards Joseph are reflected in various letters she
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wrote in response to letters she received from Joseph and his wife, which correspondence
remained in her desk, along with other letters Joseph wrote directly to Vernon and copies of his
letters to others, confirming his departure from of any involvement in Victoria's business matters,
including the culmination of that departure with the execution of the release and indemnification
agreement Joseph wanted when he dis-associated himself from Victoria and Vernon. These
writings serve to confirm the deterioration and termination of their relationship, dome of which
letters were previously submitted to the Court in the initial affidavit of Vernon K. Smith, and
further letters and documents are attached to and identified the Second affidavit of Vernon K.
Smith Jr., filed in support of this Motion for Summary disposition.
The years went by, and approximately ten (10) years after the execution of Decedent's
Will, starting in 1999, and thereafter re-affirmed in 2008, there was the grant and execution of
Powers of Attorney by Victoria to her son, Vernon, the effect of which was intended to provide to
him the power and authority for the complete transition of all management decisions, and for any
need to undertake her financial affairs, along with the right to transition the property interests and
holdings from Victoria, in keeping with her intentions, to Vernon, as he deemed best to be
accomplished, as discussed many times and encouraged by Victoria that he should undertake that
process, sooner than later. In late 2010-early 2011, after Vernon hired other caretakers for
Victoria, who would be also residing in the Victorian residence to assist in providing continuous
care need for Victoria, and experiencing more frequent visitations of various medical attendants,
nurses, doctors, and hospice care givers were corning to the house, and Vernon's concern for the
safety of various documents, Vernon decided a more secure environment needed to be considered
for various documents and important items he left in the house in the desk, and those items were
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then removed for safekeeping, some of which went to the office, and others to the Farmhouse that
Vernon had remodeled and was residing, providing a more secure setting. Consequently, the Will,
the Powers of Attorney, various files, correspondence, financial records, and important documents
relating to the transition process were removed from the Victorian home and placed in Vernon's
possession.
Approximately one year after Victoria's death, Joseph filed his Petition seeking the
Intestate probate of the Decedent's Estate, as Joseph had decided to challenge the validity of the
1990 holographic Will of the Decedent, Victoria H. Smith, and following that Petition, Joseph
thereafter sought to challenge the Powers of Attorney through another Petition (thereafter
amended), alleging a breach of fiduciary duty, conversion, and demand for an accounting, from
Vernon, relating to the business operations and activities over the past many years. This Court
addressed the contents of that subsequent filing, brought to the forefront during the hearing upon
Respondent's Motion to Dismiss that Amended Petition, held on July 8, 2015, at which time the
Court informed Joseph and his counsel as to the various concerns exist regarding the Amended
Petition, including Joseph's lack of standing to challenge the fiduciary relationship or validity of
the Powers of Attorney, or to assert any entitlement to an accounting, as he was asserting claims on
behalf of the Decedent, with no standing or legal basis to do so, as well as no legal basis to claim a
conversion, compounded further by implications of the statutes of limitations over such fiduciary
matters.
Joseph has been less than forthcoming as to his personal knowledge of Decedent's Will
and her intentions, as the subject was addressed occasionally after the Will had been created. In the
years preceding the Will's creation and execution, on numerous occasions when funding was
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needed to maintain the financial obligations and operational costs of the property holdings and
interests of Victoria, Vernon was the only one willing to provide those needed contributions, and
Joseph declined to, yet well aware of those continuing financial needs, and Victoria's reactions to
Joseph's lack of contribution and assistance, and that was often discussed, in which Joseph was
made aware, and as Victoria had expressed to Joseph, but for Vernon's vigilance and financial
assistance, she would have no assets and nothing to worry about to preserve, as everything would
have been lost, and it could never be said Joseph was oblivious to Victoria's attitude towards his
lack of commitment and concern, as Joseph seemed quite content to allow the entire financial
burden to be placed on Vernon, for which Joseph must logically perceive that Victoria did focus
upon that aspect of Vernon's loyalty and responsibility, and Joseph's continuing lack thereof,
when the eventual disposition of her holdings and interests were memorilized in Victoria's Will
created in 1990, and why those Powers of Attorney, consistent with Victoria's Will, were later
created in 1999 and re-affirmed in 2008, to grant the rights of management, control of finances and
authorize the transfer of interests, as the essence of the Will and Victoria's intentions regarding her
property disposition were expressed to be, consistent with the intended disposition under her Will.
Joseph had knowledge of and was made aware of the Will in the very year of its execution
in 1990, as it came up on two occasions in which Vernon was involved in the discussions, initially
when the subject of the sale of the Raymond Street house became a topic of inquiry in May, 1990,
( an event that occurred when Vernon spoke to Joseph to inquire if he wanted to take title to it,
under a purchase of the house at the tax sale he coordinated with the Internal Revenue Service to
take place in early June, 1990. Vernon wanted to preserve his right to recover ownership of that
former residence, and did not want to have a disinterested third person acquire it, as he eventually
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wanted it back, as the deed had come under the control of his former spouse who was then
attempting to defeat his interest, but the property was subject to a Federal tax lien, and subject to
the lien foreclosure sale. Joseph was always reluctant about any financial assistance, as he declined
to provide financial assistance for Victoria, and stated to Vernon he did not want to have any
involvement in the Raymond Street house, as he expressed concern over what he perceived to be
his potential exposure to financial liability from earlier involvement with the leasing arrangements
involving the Hamer farming operations with Blaine Larsen, and the recently expressed concerns
by the ASCS (Agricultural Soil and Conservation Service) Agency seeking potential
reimbursement for payments under their program, as dispute was developing over the essence of
the meaning of a shared risk in the landlord-tenant relationship, as the Clark County Agricultural
extension Agency has approved a Pre-Harvest Sale Lease Agreement, which, to the Department of
Agriculture, had the appearances of a "cash lease", rather than a traditional risk sharing
characteristic of a conventional "crop Lease".

Joseph made clear he wanted no further

relationship with any further business ventures. Vernon then explained to Joseph that if he did not
want to get involved, that was his choice, and Vernon then told Joseph that he would still regain
title to the house, regardless of Joseph's lack of cooperation, as their Mother would instead tender
the bid to purchase it, and in doing it that way, Vernon would recover ownership under their
Mother's Will, instead of by any assignment of the deed from the foreclosure sale. Vernon was
disappointed to hear Joseph's refusal to take title, and shared a few of Vernon's opinions with
Joseph, letting him know that his choices and attitude over the years has been seen by their Mother
as a continuation of his nature to be there only to take, never to give, as she said he typically had
done throughout the years, and after twenty years of assisting Joseph, this is what Joseph offers in
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return-absolutely nothing. Consequently Victoria purchased the house at the tax sale, and Joseph
knew from Vernon's comments, not only what Vernon thought, but also what their Mother had
previously determined and confirmed, in writing, that he was not to inherit under their Mother's
Will.
Thereafter, four months later, in September, 1990, Joseph and his wife, Sharon, had
determined they needed to re-finance their house, and they needed to verify a domestic water
source. Joseph wanted an interest in Victoria's domestic well, located at the Victorian house, as
Joseph had been connected to their Mother's artesian well for his domestic water needs since 1976.
The financial institution needed Joseph to verify the water source to his residence, before he could
qualify for a re-finance. Consequently Joseph had his wife, Sharon, call Vernon, in September,
1990, and told Vernon that Joseph wanted Vernon to give him, or get him, a joint interest in
Mother's artesian well. The conversation with Joseph's wife was lengthy, lasted over three hours,
and as to the artesian well, Vernon informed Joseph's wife that their Mother was still the owner of
her property, and such a request was a matter for her to decide, and Vernon was not going to get
involved whatsoever, for or against the idea, but that if their Mother asked him for an opinion as to
the bank's reasons for wanting that issue addressed, he would share his opinion about that. Sharon
was told for Joseph to speak directly to Victoria, though it was unlikely their Mother would ever be
inclined to give Joseph anything more, and that Joseph knew Mother was not inclined to give him
anything further, and he already knew where he stood with her from prior discussions, and their
Mother's intentions had already been expressed in her Will, but he needed to speak to her, as it was
her decision to make whether she may reconsider to give him anything more. The next day Joseph
called Vernon's office and spoke directly to Vernon, confirming that Mother would not grant him
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any interest in her domestic well, and that he needed to drill his own well. Vernon's conversation
with Joseph was not altogether cordial; but notwithstanding, Vernon extended the offer to give
Joseph $3,000.00 to go drill his own well on his property, and solve his re-finance needs. Joseph
declined Vernon's offer of financial assistance, and after the completion of the execution of the
Indemnification Agreement in September, 1992, Joseph and Vernon had virtually no direct
contact, until speaking again in May, 2006, when Joseph inquired if Vernon had taken deed
ownership to the properties yet, as he wanted to expand his boundary line around his house, and
needed to know whom to speak to about that matter. Joseph was again told he needed to speak to
Victoria about that, but he declined to do so.
Joseph was not only aware of Decedent's Will, and had no reason to assert its creation was
the result of any undue influence, and Joseph never so much as uttered the words on those above
occasions were the opportunity for Joseph to address his disinheritance, if he were then to be so
inclined, but he knew his fate with their Mother, he knew where he stood with her, and the
subsequent occasions through their correspondence confirmed what she regarded his relationship
with her to be, having been in a state of deterioration for years, still referring to Joseph as a thief
and a liar, and was still waiting for his apology about the many things of irritation to her, which
never was forthcoming.
If there were any validity to Joseph's challenge of Decedent's Will, it would have been

addressed in 1990, and Victoria would have had the opportunity to respond to any inquiry about
his thoughts of influence. The letters that Joseph and his wife wrote to Victoria, over the
subsequent years, don't even attempt to suggest Victoria had been unduly influenced, by Vernon
or anyone else, and instead appear to be efforts to restore a relationship grossly deteriorated from
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their own actions, some of which accusations they preferred to deny as perceived by Victoria, but
not one word was mentioned about Vernon, his actions or conduct in regard to anything. Simply
stated, undue influence was never an issue, as it never existed. Joseph knew that the entire estate of
the Decedent could never become subject to a passing by intestacy, as he knew of the Will, and
spoke specifically as to Vernon's beneficial rights again in May, 2006, when Joseph encountered
Vernon, initially to discuss the potential of acquiring the Massey Ferguson Model 202 Tractor, at
which time Joseph confirmed that Victoria had told him ifhe wanted to buy that tractor, he would
need to speak to Vernon about it, as it was up to him if he wanted to sell it, and on that occasion
Joseph expanded the conversation (it was a five hour encounter) wherein Joseph asked Vernon if
the ownership of real property had been transferred to Vernon, or did their Mother still own it, as
he expressed an interest in expanding the boundary line around his residence, and wanted to know
to whom to speak about that. Vernon informed Joseph the property was still titled in their Mother's
name, and title to Vernon would either be transferred to him by Victoria's disposition under her
Will (as Joseph long before knew Vernon to be the sole beneficiary), or that Vernon might prefer
to take title by deed, at some future date, upon transfer either to himself or to an entity established
to hold the properties, a decision he had yet to make.
That discussion in May, 2006, took place over sixteen years after the creation and
execution of the Decedent's Will, and sixteen years after Joseph's awareness of its existence and
its contents (1990 to 2006), and here Joseph is speaking in terms of his continuing awareness of the
Will, and knowing Vernon was the sole beneficiary, and Joseph inquiring if Vernon had taken title
to all of the properties. Never in that conversation does Joseph assert any expression or accusation
there was ever undue influence behind any of those past events, or that Vernon exerted any
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influence in the creation, execution, or content of Victoria's Will that resulted in Joseph's
disinheritance.
Joseph has come to see the situation now that Vernon will neither sell nor give Joseph any
real property for any expansion around his residence, and from Joseph's perspective, the only
course of action remaining for him is to challenge the Will, executed over twenty-five (25) years
ago, despite knowing of its existence, and pursue the potential of an intestate disposition, the effect
of which would serve to be an event precisely contrary to the Decedent's specific wishes, reasons,
and intentions, and embraced her continuing disappointment towards Joseph where she would
express her thoughts and intentions, in written dialogue, when she would respond to various letters
from Joseph or his wife, Sharon, about their strained relationship, and Joseph's on-going attempts
to then purchase items from her, realizing she would not bequeath him anything.
Once the 1990 holographic Will is upheld by the Court, the entire estate will pass by the
express terms and deliberate intentions and wishes of Victoria H. Smith, as she so elected to state
in her Will, and consistent with her reasons for granting the subsequent Powers of Attorney to her
son, Vernon, to exercise financial control and to structure the preferred course of transition of the
property holdings by her intended beneficiary, Vernon K. Smith Jr.. The original of the 1990
holographic Will has been made part of the record in this case, and it has declared as follows:
In event of my death I give all my property, real and
personal, to my son Vernon K. Smith Jr. with the right to serve as
Executor without bond.
I have given my son Joseph H. Smith real and personal property in my
lifetime.
I have given my daughter, Victoria Converse, personal property in my
lifetime.
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Holographic Will.
Dated February 14, 1990

(signed) Victoria H. Smith
IV.
ARGUMENT

This motion for summary judgment attempts to present the issues to the Court in a logical
order for discussion and for entry of its Decision. First, did the Decedent have the necessary
testamentary capacity to make a Will on the date of the Will's execution, February 14, 1990?
The Second issue is whether the February 14, 1990 Holographic Will is valid on its face-that is,
were the required statutory aspects of§ 15-2-503, Idaho Code satisfied? If so, the Third issue is
whether there exists "any question" of undue influence being exerted, such that the free will of the
Decedent, Victoria H. Smith, was being overcome so as to render the Decedent's Holographic Will
invalid?

If there exists no invalidating evidence of undue influence, then the fourth issue

becomes whether the February 14, 1990 Holographic Will, by the operation of its express terms,
effectively declared Decedent's intention to disinherit her son, Joseph H. Smith, and her daughter,
Victoria Converse, from any beneficial interest under her Will? If those issues are favorably
determined for Respondent, being the proponent of this motion for summary disposition, then the
final issue presented by this motion is to rule whether the Court's determination on those questions
effectively serve to render the issues raised by Joseph's Petition(s) for Intestacy, and the remaining
claims contained in his subsequent Petition for breach of fiduciary duty and request for an
accounting, to be become moot and without merit, and subject for dismissal by the Court, as a
result of Joseph's lack of standing, the very concern before addressed by the Court on July 8, 2015,
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at which time Joseph moved to dismiss the Conversion claim, realizing Joseph had failed to state a
claim for which any relief can be granted as a matter of law, confronted also with concerns over
Joseph's lack of standing.

A.

Victoria H. Smith Was Of Sound Mind And Had Full Testamentary Capacity When
She Executed The February 14, 1990 Holographic Will
The determination of testamentary capacity, as applied to this current inquiry as a result of

Joseph's Petition, is simply the existence of the capacity to make a valid and enforceable Will.
The requirements under Idaho law to execute a valid Will are stated in LC. §15-2-501:

15-2-501. Who may make a will. - Any emancipated minor or any
person eighteen (18) or more years of age who is of sound mind may make a will.
A married woman may dispose of her property, whether separate or community, in
the same manner as any other person subject to the restrictions imposed by this
code.
It is interesting to note that it is possible for a person to be determined to have the capacity to make

a Will, but may lack the necessary mental capacity to enter into a binding contract.

See,

McPheters v. Hapke, 94 Idaho 744, 746, 497 P.2d 1045, 1047 (1972) (rejecting any argument a
court's determination of competency to make a Will, and the competency to enter into binding
contract, are subject to the same test).
"Testamentary capacity is a question of fact to be determined upon the evidence in the
individual case." In re Estate ofConway, 152 Idaho 933,943 277 P.3d 380,390 (2012), citing to,
In re Heazle 's Estate, 74 Idaho 72, 76, 257 P.2d 556, 558 (1953) and Schwarz v. Taeger, 44 Idaho
625, 630, 258 P. 1082, 1084 (1927). The party who raises a challenge to the existence of
testamentary capacity bears the burden of proof and overcoming the presumption that when a
"will appears on its face to be a rational act, rationally performed, it is presumed to be valid."
Conway, 152 Idaho at 944,277 P.3d at 391, citing to Heazle 's Estate, 74 Idaho at 77,257 P.2d at
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558. Joseph shoulders the burden of not only overcoming a presumption of validity. but to
factually demonstrate Victoria had a lack of testamentary capacity some twenty-five years ago,

something Joseph has never before even uttered the words in passing, let alone in his anger or in
any engaged expression of thought, or even did he express a statement or belief in his lifetime, or
suggest such a concept to her, to others, or to his brother, nor is there any evidence to even suggest
that in any correspondence written between them, let alone to have existed at such a relevant point
in time, surrounding February 14, 1990, the critical point in time that is required to challenge that
aspect of the Will. For Joseph to attack his Mother in that fashion, merely over his perceived
jealousy and his historic personal greed, that too would serve only to be a personal insult to his
very family heritage (hopefully there remains some appreciation for what his parents did give him
over the years), and to the Mother kind enough to give him the very property upon which he built
his house and has resided since 1976, less than 800 feet away from her residence.
With respect to the burden of proof of parties in formal testacy proceedings, they are
addressed by §15-3-407, Idaho Code, as follows:
15-3-407. Formal testacy proceedings - Burdens in contested cases In contested cases, petitioners who seek to establish intestacy have the burden of
establishing prima facie proof of death, venue, and heirship. Proponents of a will
have the burden of establishing prima facie proof of due execution in all cases, and,
if they are also petitioners, prima facie proof of death and venue. Contestants of a
will have the burden of establishing lack of testamentary intent or capacity.
undue influence, fraud, duress, mistake or revocation. Parties have the
ultimate burden of persuasion as to matters with respect to which they have the
initial burden of proof. If a will is opposed by the petition for probate of a later
will revoking the former, it shall be determined first whether the later will is
entitled to probate, and if a will is opposed by a petition for a declaration of
intestacy, it shall be determined first whether the will is entitled to
probate.(Emphasis added).

This just-cited provision of the Idaho Uniform Probate Code, as to the allocation of the
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burden of proof, mirrors long-standing standards declared in Idaho case law on the effect of
presumptions and the apportionment of burdens of proof.

Many of these standards were

summarized in the Idaho Supreme Court's recent decision, In re Estate of Conway, 152 Idaho
933,277 P.3d 380 (2012) where that Court addressed many of these same issues:
Under the Uniform Probate Code as adopted in Idaho, "Any emancipated
minor or any person eighteen (18) or more years of age who is of sound mind may
make a will." LC.§ 15-2-501 (emphasis added). Accordingly, a
[t]estator must have sufficient strength and clearness of mind and memory,
to know, in general, without prompting, the nature and extent of the
property of which he is about to dispose, and nature of the act which he is
about to perform, and the names and identity of persons who are to be the
objects of his bounty, and his relation towards them. Heazle's Estate, 74
Idaho at 76, 257 P.2d at 558. This Court has long held that "[i]t is
permissible for a lay or nonexpert witness to testify as to the sanity or
competency of a person to make a will." Schwarz, 44 Idaho at 631, 258 P.
at 1084. In addition,
[i]n its inquiry into the capacity of the testatrix, the court may examine the
purported will itself. . . . Where the will appears on its face to be a rational
act, rationally performed, it is presumed to be valid. On the other hand,
where a will is unnatural, unjust, or irrational, such fact, though not
controlling, may be taken into consideration in determining the competency
of the author.

Heazle 's Estate, 74 Idaho at 77,257 P.2d at 558. 152 Idaho at 943-44, 277 P.3d at
390-91.

The Conway assessment of the requirements for testamentary capacity has four
essential elements: (1) the nature and extent of the property that is to be disposed of by the
Will; (2) the very nature of the act which she is about to perform, that is the making of a
testamentary disposition of property; (3) the names and identity of persons who are listed
in that instrument, indicating an understanding of who a particular person is, and by what
name that person is known by at the time the instrument is executed, that is, the identity of
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the objects of her bounty. and (4) her relationship with those listed persons, as either
children, other relatives, or as friends and acquaintances.

Conway, and the underlying earlier cited decisions upon which Conway relied, In re
Heazle 's Estate, 74 Idaho 72, 257 P.2d 556 (1953), both stand for the following presumption with
respect to the validity of the Will:
In its inquiry into the capacity of the testatrix, the court may examine the
purported will itself, and draw therefrom any inferences as to the mental capacity of
the deceased, justified by its contents. Where the will appears on its face to be a
rational act, rationally performed, it is presumed to be valid.
74 Idaho at 77,257 P.2d at 558, as cited in Conway, 152 Idaho at 944,277 P.3d at 391 (emphasis
added).
Finally, and of a rather unique interest and a focal point to be addressed in this controversy,
there is the critical question as to the time at which this testamentary capacity is to be determined,
which is a controlling component of the current inquiry that relates to a Will that was executed by
a Decedent, an act that was undertaken twenty-five (25) years ago, during which all subsequent
years she possessed the Will, and could have changed the Will had her wishes and intentions ever
changed over the years, and we see her wishes never changed, but rather became more intensified,
as later correspondence, dialogue, and certain documents has proven to demonstrate. Victoria had
at all times kept possession of her Will in her own residence, in her own personal desk drawer, for
over twenty (20) years, where she maintained all of her important documents, bank records,
deposits, monthly statements, and her business matters of concern, which gave Decedent a daily
reminder of and the immediate access to the document she had executed, should she, over the next
two decades, find a reason to alter, tear up, replace or destroy what she had determined to be her
wishes and intentions expressed on February 14, 1990.

Testamentary capacity is to be
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determined at the time at which the Will was executed, which in this instance is February 14, 1990.
In re Stibor's Estate, 96 Idaho 162, 164-65, 525 P.2d 357, 359-360 (1974) ("[I]n general the
requisite is that the testator must at the time of making his will have sufficient mentality to enable
him to know what property he possesses and of which he is making a testamentary disposition, to
consider and know who are the natural objects of his bounty, and to understand what the
disposition is that he is making of his property by his will."). In the decision of In re Brown's

Estate, 52 Idaho 286, 15 P.2d 604 (1932), the Court by citation to multiple authorities from many
other states held that this inquiry could vary by as much as ten days from the date of the signing of
the instrument:
Assignments 19, 20, 25, 26, 29, and 35 involved the trial court's refusal to
permit appellant to show decedent's mental condition at times before and after the
alleged execution of the contested will, May 10, 1930, varying from four to ten
days before the 10th, and one to four days thereafter, as bearing on her
testamentary capacity at the time of the alleged execution. The law is settled that
physical and mental condition of decedents as bearing on their testamentary
capacity both before and after the actual time of the execution of the will is
admissible when not too remote; the remoteness bearing on the weight rather than
the admissibility. This evidence should have been admitted. [citations omitted]
52 Idaho at 297, 15 P.2d at 607-08 (emphasis and bracketed reference added).
In this matter currently before this Court, the evidence that has been previously tendered by
the Respondent to the Court establishes, that the decedent, Victoria H. Smith, at the time she
penned the February 14, 1990 holographic Will, both knew and comprehended the nature and
extent of the property comprising her estate. Up until after April, 2008, over nineteen (19) years,
Victoria paid all of the living and operational bills, all property ownership obligations she had,
including all assessments, including all real property tax assessments, all water assessments, all
correspondence regarding water rights, especially at this very period of time when she created her
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Will, as the Snake River Basin Adjudication was then underway, and applications under that
adjudication process were prepared and submitted by Victoria, beginning in 1989, and following
through that extensive process, and over the following years requiring her on-going assistance
with documents and participation in preparation of various aspects of litigation, including
preparation and participation which included her testimony over property disputes, land
ownership, and aspects relating to the subsequent eminent domain proceedings, including the
offers, appraisals, pleadings, litigation awareness and discussions, the eventual awards, and
resolution of the professional expenses incurred in those proceedings, and the payment of those
associated costs; her continuing involvement in the ASCS dispute mentioned above, that
ultimately evolved into Federal litigation and proceedings over the shared risk disputes under the
ASCS farm programs, and her continuing participation to the eventual resolution of that matter
with Victoria prevailing in that matter, the on-going discussions over preparation-execution of
land leases; the continuous management of her own bank deposits, engaged in her routine bridge
parties with her bridge playing friends, was taken virtually on a weekly basis to the book mobile by
her son, Vemon, to return books and check out more books to read, as she received great
enjoyment through her voracious readings habits and skills, continued her pastime with her
needlepoint, crochet, and knitting projects, scheduling her eye surgery to remove cataracts to
restore her vision for convenient reading and sharp vision, her love to watch jeopardy on TV, and
made her routine among her television programs, engaged in various tax protests over disputed
assessments and valuations, wrote the checks on all on-going operational expenses incurred in the
farming operations, making all deposits into her bank account, maintained all bank deposit
records, reconciled her own bank statements, prepared all tax and accounting records for the
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accountant, and went to the accountants office for the tax preparation and necessary signatures and
filings, and did this regularly, routinely, and consistently for all years subsequent to the death of
her husband from 1966, until 2008, and after she had fallen, and experiencing an on-going state of
declining physical stamina, the role was then assumed by Vernon, under his Powers of Attorney,
as Victoria expressed preference that it was now time for her son, Vernon, to assume full control
over the financial matters, thus giving rise to the execution of the 2008 Power of Attorney, a
current POA for bank purposes, and with that, Vernon took over all the checking and deposit
requirements, signed the checks, and from then on, took care of all expenses and care for Victoria
as needed. Clearly, Victoria H. Smith had testamentary capacity in every sense of the word when
she created and executed her Will on February 14, 1990, and for Joseph to even suggest otherwise
is an insult in itself, as this is the era when Joseph is distancing himself, and wanted to secure an
indemnification from his Mother, (see Indemnification Agreement attached to the Second Aff. Of
Vernon K. Smith) culminating from the events surrounding the 1987-88 Smith-Utopia-Larsen
lease, the 1989 OIG and DASCO audit determinations, the meetings conducted in 1990 with Clark
County Agricultural Extension Officials, the State Extension Agency Officials and the need for
participation with National Officials in the Department of Agriculture in Washington D.C. in
November, 1990, that ultimately was executed in September, 1992, during which period
(December, 1991, as reflected in letters attached to the above affidavit) Joseph was confirming his
withdrawal from any managerial participation or involvement, as he confirmed his Mother did not
prefer his form of "management style", clearly confirming her intellectual capacity to analyze
what she viewed to be her management concerns over her property interests, and he was then also
seeking release from any liability, as he fully understood he was no longer eligible for any future
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bequeath from his Mother. Joseph's reactions were consistent with both his nature and his
awareness of what Victoria had chosen to do, and she clearly indicated on the face of her Will she
fully understood who those persons were she knew and considered the natural objects of her
bounty, and she undertook to do so by naming her three natural children, and expressly declaring
her wishes as to the disposition of her estate as to each of those children. (See second Aff. Of
Vernon K. Smith above referenced)
Of interest, and by contrast, the evidence that has been submitted to this Court by Joseph H.
Smith, through various affidavits, is completely void of any alleged incapacity in any respect of the
decedent, Victoria H. Smith, as it pertains to the February 14, 1990 date of execution, as any
reference he has elected to make about capacity is that which he claims existed near in time to her
death, being more than two decades after executing her Will at issue on February 14, 1990.
Under the Brown's Estate decision, any evidence of a lack of testamentary capacity would have
to relate to a very narrow period of within only a few days of February 14, 1990, in order to be
relevant to this inquiry.

In the absence of such evidence, Respondent is entitled to apply the clear demonstration of
the evidence cited above and taken from both the initial and the Second Affidavit Of V emon K.
Smith, along with the benefit of the existing presumption established under Conway, and Heazle 's
Estate that the February 14, 1990 Holographic Will of Victoria H. Smith does appear on its face to

be a rational act undertaken by her, rationally performed, and therefore her Will is presumed to be
valid, having been executed withfull testamentary capacity by Victoria H. Smith on February 14,
1990.

B.

The February 14, 1990 Holographic Will Of Victoria H. Smith Is Valid On Its Face
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Apart from the preliminary question of whether the Decedent, Victoria H. Smith, had the
requisite testamentary capacity to make her Will on February 14, 1990, the holographic Will of
Victoria H. Smith on its face meets the statutory requirements for the execution of a valid

holographic Will under Idaho law. Under the provisions of the Uniform Probate Code, §15-2-503,
Idaho Code, what is required to execute a valid holographic Will is that the instrument be executed
in the handwriting of the testator, and that the Will itself be signed by the testator. A holographic
Will does not need to be witnessed:

15-2-503. Holographic will. - A will which does not comply with section
15-2-502 of this Part is valid as a holographic will, whether or not witnessed, if the
signature and the material provisions are in the handwriting of the testator.
Again, as to the respective burden of proof of the parties in formal testacy proceeding, as
applied to this particular question, § 15-3-407, Idaho Code, declares as follows:

15-3-407. Formal testacy proceedings - Burdens in contested cases In contested cases, petitioners who seek to establish intestacy have the burden
of establishing prima facie proof of death, venue, and heirship. Proponents of a
will have the burden of establishing prima facie proof of due execution in all
cases, and, if they are also petitioners, prima facie proof of death and venue.
Contestants of a will have the burden of establishing lack of testamentary intent or
capacity, undue influence, fraud, duress, mistake or revocation. Parties have the
ultimate burden of persuasion as to matters with respect to which they have
the initial burden of proof. If a will is opposed by the petition for probate of a
later will revoking the former, it shall be determined first whether the later will is
entitled to probate, and if a will is opposed by a petition for a declaration of
intestacy, it shall be determined first whether the will is entitled to probate.
(Emphasis added).
Nine years ago, in In re Estate of Miller, 143 Idaho 565, 149 P.3d 840 (2006) the Idaho
Supreme Court addressed a question concerning the formalities required to execute a valid Will
under the provisions ofldaho's Uniform Probate Code. The Will at issue in that case was entirely
handwritten, and but for the fact that it had also in fact been witnessed, the Will at issue in Estate of
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Miller could have otherwise qualified as a § 15-2-503 holographic Will, instead of a § 15-2-502
"witnessed Will," which validity of the witnesses to that Will was the focal point of the questions
placed at issue for decision by the Court in that case. In the Estate of Miller decision, the Idaho
Supreme Court took a few moments to review the history of the required formalities for the
execution of Wills under Idaho law, in the following discussion:

It is the province of the legislature to set the standards for the execution of a
will. Miller v. Miller, 99 Idaho 850, 590 P.2d 577 (1979). From 1887 until the
adoption of Idaho's version of the Uniform Probate Code in 1971, Idaho law had
more stringent requirements for a valid will. Section 5727 of the Revised Statutes
ofldaho Territory (1887) provided:
Every will, other than a nuncupative will, must be in writing, and
every will, other than an holographic will and a nuncupative will, must be
executed and attested as follows:
1. It must be subscribed at the end thereof by the testator himself,
or some person in his presence and by his direction must subscribe his name
thereto;
2. The subscription must be made in the presence of the attesting
witnesses or be acknowledged by the testator to them, to have been made by
him or by his authority;
3. The testator must, at the time of subscribing or acknowledging
the same, declare to the attesting witnesses that the instrument is his will;
and

4. There must be two attesting witnesses, each of whom must sign
his name as a witness, at the end of the will, at the testator's request, and in
his presence.
Under this statute, the witnesses were required to sign their names "at the
testator's request, and in his presence."
The legislature did not retain that requirement when it adopted Idaho Code
§15-2-502. The comment to the official text of §15-2-502 states, "The formalities
for execution of a witnessed will have been reduced to a minimum. . . . The intent
is to validate wills which meet the minimal formalities of the statute."
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The legislature obviously knew the changes it was making to the execution
requirements of a valid will when it adopted Idaho Code §15-2-502. Had it
desired to include a provision specifying when the witnesses must sign, it could
have done so. It could have required that they sign in the presence of the testator,
as did Idaho law from 1887 until 1971. It could have required that they sign within
a reasonable time after witnessing. It could have required that they at least sign
prior to the death of the testator. It did not impose either these or any other
requirements as to when the witnesses must sign.
143 Idaho at 567-68, 149 P.3d at 842-43. See also, In re Matter of the Estate of Buffi, 98 Idaho
354,355,564 P.2d 150, 151 (1977) ("The Uniform Probate Code, Title 15 of the Idaho Code, was
adopted by the Idaho legislature in the 1971 session, with an effective date of July 1, 1972,
according to §28 of Chapter 111, 1971 Idaho Sess. Laws, as amended. The will of any person
dying after that date must have been executed in accordance with the provisions ofl.C. § 15-2-502,
or fall within the narrow exceptions described therein ....").
As applied to the decision of the questions raised in this case, the recitation of this history
serves as a useful counterpoint on the argument that the Will of Victoria H. Smith in this matter is
either valid as a holographic Will, or her estate would pass by the laws of intestacy. As the Court
observed in Estate ofMiller, the Idaho Legislature by the adoption of the Uniform Probate Code in
1971 has reduced the formalities for the execution ofa valid holographic will to a minimum.
As cited above, under §15-2-503, Idaho Code, all that is now required in an holographic will is
that, "the signature and the material provisions are in the handwriting of the testator." In this case,
"all" of the provisions are in the handwriting of the testator.
Idaho law does not require the use of a handwriting expert, to establish proof of
handwriting. State v. Eubanks, 86 Idaho 32, 35-36, 383 P.2d 342, 344 (1963). Idaho Rule of
Evidence 1102 provides that Idaho's evidence statutes (chapter 4, title 9, Idaho Code) can provide
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the controlling rule of evidence to the extent those evidence statutes are not in conflict with the
Rules of Evidence themselves. That rule declares as follows:
Rule 1102. Effect on evidentiary statutes and rules. - Statutory
provisions and rules governing the admissibility of evidence, to the extent they
are evidentiary and to the extent that they are in conflict with applicable rules of
Idaho Rules of Evidence, are of no force or effect.

(Emphasis added). In other words Idaho's evidence statutes are only rendered ineffective to the
extent they are in conflict with any of the Idaho Rules of Evidence, as first adopted in 1985. See
e.g., State v. Lemmons, 2015 WL 4940646 at *9 n. 2 (August 20, 2015) (J. W. Jones specially
concurring). Here, the following statutes found within Idaho's evidence code, not being in
conflict with any adopted Rule of Evidence, still provide the governing rule of law on this
question:
9-405. Proof of writings. - Any writing may be proved either:

1. By anyone who saw the writing executed; or
2. By evidence of the genuineness of the handwriting of the maker; or
3. By a subscribing witness.

9-412. Exemplar. - Whenever the genuineness of a writing is at issue,
any writing admitted or proved to be genuine is competent evidence as an
exemplar for the purpose of comparison with the disputed writing: provided, that
such writing so admitted or proved to be genuine shall in no way refer or relate to
any matter then in issue. (Emphasis added).

As to the second cited statute, the Court in In the Matter of the Estate of Fisher, 47 Idaho
668, 279 P. 291 (1929), upheld a holographic Will on the admission of "exemplars" as found by
the Court in that case: "Here, in the record, appears a sheaf of exemplars, consisting of over twenty
letters, checks, affidavits, notebooks and other writings, each of which was positively sworn to be
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in the handwriting of the testator." 47 Idaho at 674, 279 P. at 293.
As to the issues of the handwriting and signature of the Decedent, Victoria H. Smith,
during one of the preceding hearings before this Court, the Court inquired of Stephen T. Scherer,
then counsel for Petitioner, Joseph H. Smith, whether Joseph was disputing either the handwriting
of the Decedent, Victoria H. Smith, or the signature of the Decedent, Victoria H. Smith, and his
response before the Court was that Joseph did not dispute either the handwriting or the signature of
the Decedent, Victoria H. Smith, as Joseph knew and acknowledged the handwriting and signature
in the Holographic Will to be the writing and signature of their Mother, the Decedent, Victoria H.
Smith. The various letters, documents, including the indemnification agreement, each of which are
provided under the initial and the Second Affidavit of Vernon K. Smith, provides to be both as
exemplars of the writing and signature of the Decedent, as well as those letters and documents that
reveal the dialogue over those matters contained within, which documents demonstrate
handwriting and signature comparisons to the Will of the Decedent, Victoria H. Smith, however
confirmed by Joseph's in Court admission the handwriting and signature affixed to the Will is that
of the Decedent, Victoria H. Smith, and the Will is completely valid as a holographic Will under
§15-2-503, Idaho Code. Additionally, Vernon K. Smith confirmed in his Affidavit he was called
by his Mother, Victoria H. Smith, the day she had created her Will, and asked him to stop by her
Victorian house to observe her sign her Holograph Will, and for him to either take possession of it
or for them to decide on a safe place to store it, for safekeeping.

C.

There is No Evidence Of Any Exercise Of Undue Influence Over Victoria H. Smith
By Anyone When She Executed the February 14, 1990 Holographic Will
Again referencing the applicable standard as to the apportionment of burdens of proof on
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this question, under §15-3-407, Idaho Code, "Contestants of a will have the burden of

establishing lack of testamentary intent or capacity, undue influence, fraud, duress, mistake or
revocation." (Emphasis added). The extent of proof required to establish undue influence was
declared by the Idaho Supreme Court in reliance upon several past precedents as addressed in In re

Stibor's Estate, 96 Idaho 162, 525 P.2d 357 (1974):
[W]hen a will is challenged on the basis of undue influence, it is necessary
to show that there was influence used directly to procure the will and
amounting to coercion destroying free agency on the part of the testator. In re
Eggan 's Estate, 86 Idaho 328, 386 P.2d 563 (1963); King v. MacDonald, 90 Idaho
272, 410 P.2d 969 (1965). In Yribar v. Fitzpatrick, 91 Idaho 105, 416 P.2d 164
(1966), this court approved a definition of 'undue influence' as being domination
by the guilty party over the testator to such an extent that his free agency is
destroyed and the will of another person substituted for that of the testator.
In order to apply these rules oflaw to decide a will contest case, of course, the facts
must first be found. 96 Idaho at 165, 525 P.2d at 360 (emphasis added).
This question as to the alleged existence of "undue influence" is the essence of the claim
asserted by Joseph in this proceeding, as Mr. Scherer stated to the Court, during one of the
preceding hearings, that their challenge was that of undue influence. As the excerpts from the

Conway decision so indicate, and as set out below, a presumption of undue influence arises only in
situations where the beneficiary under the testator's will was also acting as their fiduciary at the

time the Will was created by the testator. The Respondent, Vernon K. Smith, was not given her
subsequent Powers of Attorney until starting ten (10) years later, in 1999, and that was being done
so Respondent would be empowered to carry out the intention of his inheritance, to preserve and
protect the property assets as he saw best to be accomplished in the years going forward. He did
not find the need to act upon that grant of authority then, or thereafter, until 2008, when it was
reiterated in 2008, to accommodate the bank for a current POA, as it was then determined by
Victoria and Vernon that it was now that stage in her life that he assume financial control and
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perform a fiduciary role, and Respondent then undertook to fully assume the role of bank deposits,
disbursements, wrote the checks, reflecting his signature as a "POA'' and conducted the
acquisitions as needed and required, which only commenced during his Mother's later and
declining years following 2008, as Respondent did thereafter undertake all medical burdens and
arrangements under his fiduciary character on her behalf, to the date of her demise.
The fundamental problem with Joseph's attempting to extrapolate that conduct of his
brother in a fiduciary capacity, back about nineteen (19) years to the time of Decedent's execution
of the holographic Will on February 14, 1990, is the fact none of the POA fiduciary undertakings
existed in those earlier years, and had not even been granted, and not one document exists to
demonstrate such capacity existed in 1990, as the grant and formal exercise came much later.
Vernon had always determined it more beneficial to his Mother to continue to encourage his
Mother to remain active in all banking transactions, purchases, operational activity, and participate
in the future plans and activities, etc. to keep her mind active and interested in the various business
operations they were involved, as further reasons to extend her interests in coping with the
eventual on-set of getting old and the frustrations of advancing age.
It is also a benchmark standard of Idaho law that a mere parent-child relationship,
involving a son's loyalty, dedication, commitment and assistance, is not a fiduciary relationship in
character. It is expected of a child, and rightfully so. Englesby v. Nisula, 99 Idaho 21, 23, 576
P.2d 1055, 1057 (1978). The parent-child relationship is not sufficient to raise any presumption of
undue influence or to establish undue influence. In re Eggan 's Estate, 86 Idaho 328, 386 P.2d
563 (1963).). A history of loyalty and dedication is not to be looked upon as undue influence, but
rather a positive influence, as well as a commendable character trait, something a Mother would
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appreciate and respect.
In the Supreme Court's most recent decision on this very question, In re Estate ofConway,
152 Idaho 933, 277 P.3d 380 (2012), the Court discussed the issue of undue influence, its proof,
and the elements of any presumption, and there exists a rebuttable one when one is the beneficiary
under the Will, and was then also a fiduciary at the same time when being the beneficiary:

A will may be held invalid on the basis of undue influence where sufficient
evidence is presented indicating that the testator's free agency was overcome by
another. In re Estate of Roll, 115 Idaho 797, 799, 770 P.2d 806, 808 (1989).
Generally, undue influence is demonstrated through proof of four elements: "(1) a
person who is subject to influence; (2) an opportunity to exert undue influence; (3)
a disposition to exert undue influence; and (4) a result indicating undue influence."
Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979). However, .!
rebuttable presumption of undue influence is created where a beneficiary of
the testator's will is also a fiduciary of the testator. The proponent of the will
bears the burden of rebutting the presumption. Estate of Roll, 115 Idaho at
799, 770 P.2d at 808. As this Court explained in Roll:

To rebut the presumption, the proponent must come forward with that
quantum of evidence that tends to show that no undue influence
existed. Once that burden has been met, the matter becomes one for the
trier of fact. The existence of undue influence will be determined
accordingly, and on appeal such determination will only be disturbed if not
supported by substantial, competent evidence.

Id. Evidence relevant to the question of undue influence includes
the age and physical and mental condition of the one alleged to have been
influenced, whether he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or transaction, delay
in making it known, consideration or lack or inadequacy thereof for any
contract made, necessities and distress of the person alleged to have been
influenced, his predisposition to make the transfer in question, the extent of
the transfer in relation to his whole worth, failure to provide for his own
family in the case of a transfer to a stranger, or failure to provide for all of
his children in case of a transfer to one of them, active solicitations and
persuasions by the other party, and the relationship of the parties.
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Gmeiner, l 00 Idaho at 7, 592 P .2d at 63 (quoting 25 Am.Jur.2d Duress and Undue
Influence§ 36 at 397 (1966)). 152 Idaho at 938-39, 277 P.3d at 385-86 (emphasis
added).

In the matter now pending before this Court, the evidence presented on this question has
established that the Will of the Decedent, Victoria H. Smith, was not overbom by anyone when she
created her February 14, 1990 holographic Will, and it was not even known it was taking place
until after it was written, as that instrument was a full and complete expression of her own free will
when she created it, and wanted her son, V emon, to come out and witness her signing it and
determining where it would be placed for safekeeping.

D.

The February 14, 1990 Holographic Will of Victoria H. Smith, By Its Express Terms,
Intentionally Disinherited Her Son, Joseph H. Smith, And Her Daughter, Victoria H.
Smith Converse
On February 14, 1990, the decedent, Victoria H. Smith, executed a one-page holographic

Will. The provisions of this handwritten holographic Will declared as follows:
In event of my death I give all my property, real and
personal, to my son Vernon K. Smith Jr. with the right to serve as
Executor without bond.

I have given my son Joseph H. Smith real and personal
property in my lifetime.
I have given my daughter, Victoria Converse, personal
property in my lifetime.
Holographic Will.
Dated February 14, 1990
(signed) Victoria H. Smith
(Emphasis added). No other Will of Victoria H. Smith every existed.
The rule of disinheritance that applies under Idaho law consists of two parts. First, it must
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appear from the words used on the face of the Will itself that the testator had the omitted heir in
mind at the time that the Will was made. Second, at the time the Will was made, the testator
intentionally omitted such heir from the Will. In re Fell's Estate, 70 Idaho 399,403,219 P.2d

941, 942-43 (1950) (Bold/italics added; "in mind" and "intentionally" italicized by the Court in the
Fell 's Estate decision). See also, In re Cooke's Estate, 96 Idaho 48, 52-53, 524 P .2d 176, 180-81
(1973) as to Idaho's exclusion of extrinsic evidence as to the question of the testator's intention to
omit making a testamentary provision for a child.
There exists no basis for any reasonable doubt under the application of this two-part test to
the very direct and straight-forward declaration that Victoria H. Smith made on the face of her
February 14, 2014 holographic Will. First, she clearly had each child in mind, because she
specifically identified each child by name, and by relationship to her - son & daughter. She
then specifically declared she had made previous provisions over her lifetime for both, in the
nature of prior gifts of real and personal property to her son, Joseph, and personal property to her
daughter, Victoria. The other provision of her Will specifically directed that in the event of her
death, all of her real and personal property was to be given to her son, Vernon K. Smith Jr., who
was also to serve as the executor of her estate.
The above-recited provision of Victoria H. Smith's holographic Will is unconditionally
sufficient to disinherit Joseph H. Smith and Victoria Converse under existing and current Idaho
law. The daughter, Victoria Converse, makes no challenge to their Mother's Will, as she knew
where she stood with her Mother for many years, and neither wanted any relationship or anything
further from the other. The current "Pretermitted children" provision found in Idaho's Uniform
Probate Code, as codified at §15-2-302, Idaho Code, by its own terms, primarily applies to
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"children born or adopted after the execution" of a Will, who are not provided for in that Will, or in
the case of living children, only if the omission of a living child has been made because the testator
did so under the mistaken belief that the child is dead. The Comment to the Official Text to this
section is clear in declaring that the primary purpose of §15-2-302(a)(l), Idaho Code, is to allow a
testator to otherwise disinherit a child by Will by including nothing more than a simple intentional
declaration:
To preclude operation of this section, it is not necessary to make any
provision even nominal in amount, for a testator's present or future children; a
simple recital in the will that the testator intends to make no provision for then
living children or any the testator thereafter may have would meet the requirement
of (a)(l).
Former LC. § 14-320, as cited in both In re Fell 's Estate and In re Cooke's Estate, declared
as follows:
14-320. Children unprovided for. - When any testator omits to provide
in his will for any of children, or for the issue of any deceased child, unless it
appears that such omission was intentional, such child, or the issue of such child,
must have the same share in the estate of the testator as ifhe had died intestate, and
succeeds thereto as provided in the preceding section.

(Emphasis added). Section 14-320 was repealed in 1971. See, 1971 Ida.Sess.L., ch. 111, § 3. pg.
374. In this case under the current statute, just as under the former statute, the omission of
Joseph and Victoria as beneficiaries was intentional.

In essence, the February 14, 1990 holographic Will of Victoria H. Smith is valid, it
specifically and effectively disinherits her two oldest children - Joseph H. Smith and Victoria
Converse, and it specifically makes an effective disposition of her entire estate to her remaining
son, Vernon K. Smith Jr..
E.

The Determination That The February 14, 1990 Holographic Will Of Victoria H.
Smith Is Valid, And That The Petitioner Joseph H. Smith Was Disinherited By That
Holographic Will, Renders All Other Issues Raised In This Action Moot
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Upon the determination the February 14, 1990 holographic Will of Victoria H. Smith is
valid, all other issues raised by Petitioner, Joseph H. Smith, such as fiduciary breach, accounting
etc., necessarily are rendered to be and become moot. A case becomes moot when the issues
presented are no longer live, or the parties lack a legally cognizable interest in the outcome.
Goodson v. Nez Perce Cnty. Bd. ofCnty. Comm'rs, 133 Idaho 851,853,993 P.2d 614,616 (2000).

A case also becomes moot if it presents no justiciable controversy and a judicial determination will
have no practical effect upon the outcome. Idaho Cnty. Prop. Owners Ass 'n, Inc. v. Syringa Gen.
Hosp. Dist., 119 Idaho 309,315, 805 P.2d 1233, 1239 (1991).

Joseph could have no standing upon the determination he has no property interest
whatsoever.
Those who have standing to intervene in probate proceedings is defined to extend to any
"interested person," as defined at LC. §15-1-201(25) an "interested person" includes the
following:
(25) "Interested person" includes heirs, devisees, children, spouses,
creditors, beneficiaries and any others having a property right in or claim
against a trust estate or the estate of a decedent, ward or protected person which
may be affected by the proceeding. It also includes persons having priority for
appointment as personal representative, and other fiduciaries representing
interested persons. The meaning as it relates to particular persons may vary from
time to time and must be determined according to the particular purposes of,
and matter involved in, any proceeding. In a guardianship or conservatorship
proceeding, it also includes any governmental agency paying or planning to pay
benefits to the ward or protected person and any public or charitable agency that
regularly concerns itself with methods for preventing unnecessary or overly
intrusive court intervention in the affairs of persons for whom protective orders
may be sought and that seeks to participate in the proceedings.
(Emphasis added).
Since Vernon K. Smith Jr. takes under the holographic Will of Victoria H. Smith, as her
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sole beneficiary of her potential heirs, then the only remaining issue raised by Joseph H. Smith
relate to his alleged breach of fiduciary duty and claim to an accounting of assets that may have
been included within that estate, though transferred, as intended, by Vernon K. Smith Jr., in 2012,
under his power(s) of attorney, to VHS Properties, LLC. Joseph H. Smith, as an "interested
person", in a potential claim in an intestate estate, and only an heir-ship right a share in an intestate
estate to any of those assets, and has no standing whatsoever to make those claims under the terms

of this Testate Estate of the Decedent.
Those claims now are effectively extinguished.
Those claims are now effectively rendered moot.
Any remaining claims in his Amended Petition for such fiduciary breach and accounting
should be dismissed at this time by the Probate Court.
V.
CONCLUSION

For all of the reasons set out above, summary judgm
Vernon K. Smith Jr., and the Petition(s) of Joseph H. S ith should be dismissed in their entirety.

---

th

-·---

Respectfully submitted this 19 day of October,

Vernon K. Smith,
Respondent, and attorney for the
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I.
Questions Presented On Motion For Summary Judgment
Respondent has requested entry of summary judgment in this matter, and such disposition
requires four questions to be addressed, by virtue of Joseph's Intestate Petition, the content of
which contradicts Decedent's Holographic Will executed February 14, 1990, necessitating the
Petition filed by Respondent for Testate Probate, in response to Joseph's contentious Petition, as
there was a Will, known to Joseph, and the only Will ever executed by Victoria H. Smith, over
twenty-five years ago, presented to the Court with the Testate Petition filed by Respondent. These
four questions presented for decision by this Court are:
1.

Whether Decedent, Victoria H. Smith, was of sound mind, and had testamentary capacity at
the time she executed her February 14, 1990 Holographic Will?
AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
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2.

Whether the Holographic Will of Decedent, Victoria H. Smith, executed February 14, 1990,
is valid on its face under the provisions of §15-2-503, Idaho Code?

3.

If the February 14, 1990 Holographic Will of Decedent, Victoria H. Smith, was properly
executed by her, then, at the time of the Will's execution, was Decedent, for the purposes of
Idaho law, affected by any undue influence of anyone, including Vernon K. Smith, Jr.?

4.

If the February 14, 1990 Holographic Will of the Decedent, Victoria H. Smith, was valid and
properly executed by her, and not affected by undue influence of any person in the execution
of that Will, then, by the terms of that Holographic Will of Victoria H. Smith, did she
disinherit both her son, Joseph H. Smith, and her daughter, Victoria Converse?
II.
Legal Standards Applicable To This Motion For Summary Judgment

The fundamental and essential purpose of summary judgment is to avoid useless trials.
Bandelin v. Pietsch, 98 Idaho 337, 340-41, 563 P.2d 395, 398-99 (1977). The party moving for
summary judgment initially carries a burden to establish there is no genuine issue of material fact,
and judgment should enter as a matter of law. Eliopulos v. Knox, 123 Idaho 400,404, 848 P.2d
984, 988 (Ct.App. 1992). The court must determine whether a moving party has shown the
absence of a genuine issue of material fact on the issue(s) raised by the motion for summary
judgment. Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388,401, 987 P.2d 300, 313 (1999).
The absence of evidence may be established either by an affirmative showing, accomplished with
the moving party's own evidence, or by reviewing the nonmoving party's evidence, and in
viewing their evidence, if it fails to establish a required element of the non-moving party, upon
which the non-moving party will have the burden of proof at trial. Heath v. Honker's Mini-Mart,
Inc., 134 Idaho 711, 712, 8 P.3d 1254, 1255 (Ct.App.2000); Dunnickv. Elder, 126 Idaho 308,311,
882 P.2d 475,478 (Ct.App.1994).
Once the absence of evidence as to the existence of a genuine issue of material fact has been
established, the burden shifts to the party opposing the motion to show there is a genuine issue for
AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
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trial, or that the non-moving party is able to offer a valid justification for failure to do so under
I.R.C.P. 56(f). Sanders v. Kuna Joint School Dist., 125 Idaho 872, 874, 876 P.2d 154, 156
(Ct.App.1994). "The nonmoving party cannot rely on mere speculation, or any scintilla of
evidence, as such is insufficient to create a genuine issue of material fact." Bollinger v. Fall River

Rural Elec. Co-op., Inc., 152 Idaho 632,637,272 P.3d 1263, 1268 (2012).

III.
Statement of Facts

The Decedent, Victoria H. Smith, died September 11, 2013, fifty days short of her 100th
birthday that would have been celebrated on October 31, 2013. The Decedent had three children,
each being potential beneficiaries - Joseph H. Smith, Victoria Converse, and Vernon K. Smith Jr.,
each of whom survived her. Her husband, Vernon K. Smith Sr., has preceded her in death almost
fifty years prior, having died May 2, 1966.
On February 14, 1990, at the age of 76, being in excellent mental health and physical state,
and almost a quarter century prior to her demise on September, 11, 2013, Victoria H. Smith created
and executed her single page-direct and to the point-Holographic Will, written on stationary she
kept in the desk she used daily for her current matters of importance and was located in the living
room of her Victorian home, which she and her late husband, Vernon K. Smith Sr., had moved
from downtown Boise in July, 1959, to their "Home Place", located five miles west of Boise,
Idaho, and where Victoria continuously resided to the day of her death.
This Holographic Will was the only Will Victoria ever created and written entirely by her.
After creating it, she called her son, Vernon K. Smith, Jr. and instructed him to stop at the house
that evening to bear witness to her execution of her Will, having confirmed her intentions to him
over the phone she determined she would be leaving everything to him, and she wanted him to see
AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
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her sign it and either take possession of it, or know where it was being placed for safekeeping. He
came out to the house and witnessed her execution of it. Vernon suggested she keep possession of
it should she ever decide to change her mind in the future. With that, she placed the Will in her
desk drawer, where it was stored for safekeeping. It was on that occasion Victoria again expressed
her desire to always live and remain in the house until her death, wanting never to be placed in a
nursing home, rest home, or moved to any assisted living facility or retirement center. She sought
assurance from her son he would provide for her in the residence to the day of her death, to which
he unconditionally committed and remained true to his promise until the day she died in her home,
over twenty-three years following the creation of her Will, shortly after 12:00 noon, on September
11, 2013.
The Will remained in that desk drawer in her possession, and true to her word, it was never
changed, and she never expressed any desire to change it as the years passed. As the years went by,
approximately ten (10) years after the execution of Decedent's Will, starting in 1999, and
thereafter re-affirmed in 2008, Victoria granted Powers of Attorney to Vernon, the effect of which
were intended to provide him the power and authority for transition of all management decisions,
and to undertake her financial affairs, along with the right to transition the property interests and
holdings, in keeping with her intentions, to Vernon, as he deemed best to be accomplished.
Approximately one year after Victoria's death, Joseph filed his Petition seeking Intestate
Probate of Decedent's Estate, challenging the validity of the 1990 Holographic Will of the
Decedent, and following that Petition, Joseph sought to challenge the Powers of Attorney through
another Petition (thereafter amended), alleging breach of fiduciary duty, conversion, and
demanded an accounting of the business operations and activities over the past many years. This
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Court addressed the contents of that subsequent filing, brought to the forefront during the hearing
upon Respondent's Motion to Dismiss Joseph's Amended Petition on July 8, 2015, at which time
the Court informed Joseph as to various concerns regarding the Amended Petition, including
Joseph's lack of standing to challenge the fiduciary relationship and Powers of Attorney, or
entitlement to an accounting, as his claim was on behalf of Decedent, with no standing or legal
basis to do so, and no lawful basis to claim conversion under the law, compounded further by
implication of the statute of limitations over such fiduciary matters.
Joseph has chosen to conceal his personal knowledge of Decedent's Will and her
intentions, despite the fact the subject was addressed after the Will had been created. This history
is addressed in the Second Affidavit of Vernon K. Smith, and refers to various historic events,
including discussions at which time the Will and its content was discussed between Vernon and
Joseph in both May and September, 1990. Joseph was aware of Decedent's Will, and never
expressed its creation was the result of any undue influence, and Joseph never uttered the words
over the past twenty-five years on those occasions he could have addressed his disinheritance, and
subsequent correspondence confirms Joseph's state of deterioration with Victoria.
There was not one word spoken about undue influence as it was not an issue, since it never
existed. With the enforcement of the 1990 Holographic Will, the entire estate will pass by the
express terms, deliberate intentions, and wishes of Victoria H. Smith, as she stated in her Will, and
consistent with her reasons for granting the subsequent Powers of Attorney to Vernon, to exercise
financial control and to structure the preferred course of transition of the property holdings by her
intended beneficiary. The original 1990 Holographic Will has been made part of the Record in this
case, and declares as follows:
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In event ofmy death I give all my property, real and personal, to my
son Vernon K. Smith, Jr. with the right to serve as Executor without
bond.
I have given my son, Joseph H. Smith real and personal property in my
lifetime.
I have given my daughter, Victoria Converse, personal property in my
lifetime.
Holographic Will.
Dated February 14, 1990
(signed) Victoria H. Smith
IV.
Argument

This Motion presents the issues in a logical order for discussion and entry of its Decision.
First, did Decedent have the necessary testamentary capacity to make a Will on the date of the
Will's execution, February 14, 1990? Second, whether the February 14, 1990 Holographic Will is
valid on its face - that is, were the required statutory aspects of§ 15-2-503, Idaho Code satisfied?
If so, then third, whether there exists "any question" of undue influence being exerted, such that

the free will of the Decedent, Victoria H. Smith, was overcome so as to render the Decedent's
Holographic Will invalid? If there is no invalidating evidence of undue influence, then fourth,
whether the 1990 Holographic Will, by the operation of its express terms, declared Decedent's
intention to disinherit her son, Joseph H. Smith, and her daughter, Victoria Converse, from any
beneficial interest under her Will?
If those issues are favorably determined for Respondent, then the final issue is whether the

Court's determination on those questions serve to render the issues raised by Joseph's Petition(s)
for Intestacy, and the remaining claims in his subsequent Amended Petition for breach of fiduciary
duty and an accounting to be moot, without merit, and subject to dismissal by the Court, given
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Joseph's lack of standing, as addressed by the Court on July 8, 2015, at which time Joseph moved
to dismiss his Conversion claim.

A.

Victoria H. Smith was of Sound Mind and had Full Testamentary Capacity when She
Executed her February 14, 1990 Holographic Will
The determination of testamentary capacity, as applied to this inquiry from Joseph's

Petition, is simply the existence of a capacity to make a valid and enforceable Will.

The

requirements under Idaho law to execute a valid Will are stated in §15-2-501, Idaho Code:

15-2-501. Who may make a will. - Any emancipated minor or any person
eighteen (18) or more years of age who is of sound mind may make a will. A
married woman may dispose of her property, whether separate or community, in
the same manner as any other person subject to the restrictions imposed by this
code.
A person may have the capacity to make a Will, but lack the necessary mental capacity to
enter into a binding contract. See, McPheters v. Hapke, 94 Idaho 744,746,497 P.2d 1045, 1047
(1972) (rejecting any argument that a court's determination of competency to make a Will, and the
competency to enter into binding contract, are subject to the same test).
"Testamentary capacity is a question of fact to be determined upon the evidence in the
individual case." In re Estate of Conway, 152 Idaho 933, 943 277 P.3d 380, 390 (2012), citing to,
In re Heazle 's Estate, 74 Idaho 72, 76,257 P.2d 556,558 (1953) and Schwarz v. Taeger, 44 Idaho

625, 630, 258 P. 1082, 1084 (1927). The party who raises a challenge to the existence of
testamentary capacity bears the burden of proof, and overcoming the presumption that when a

"will appears on its face to be a rational act, rationally performed, it is presumed to be valid."
Conway, 152 Idaho at 944,277 P.3d at 391, citing to Heazle 's Estate, 74 Idaho at 77,257 P.2d at

558. Joseph shoulders the burden of not only overcoming a presumption of validity, but to
factually demonstrate Victoria had a lack of testamentary capacity some twenty-five years ago,
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words Joseph never before uttered in the past and most importantly, never at the relevant point in
time, surrounding February 14, 1990, the critical period that is required to challenge that aspect of
the Will. With respect to the burden of proof in formal testacy proceedings, they are addressed by
§15-3-407, Idaho Code, as follows:

15-3-407. Formal testacy proceedings-Burdens in contested cases-In contested
cases, petitioners who seek to establish intestacy have the burden of establishing
prima facie proof of death, venue, and heirship. Proponents of a will have the
burden of establishing prima facie proof of due execution in all cases, and, if they
are also petitioners, prima facie proof of death and venue. Contestants of a will
have the burden of establishing lack of testamentary intent or capacity, undue
influence, fraud, duress, mistake or revocation. Parties have the ultimate burden
of persuasion as to matters with respect to which they have the initial burden of
proof. If a will is opposed by the petition for probate of a later will revoking the
former, it shall be determined first whether the later will is entitled to probate, and if
a will is opposed by a petition for a declaration of intestacy, it shall be determined
first whether the will is entitled to probate. (Emphasis added).

This provision of the Uniform Probate Code, mirrors long-standing standards declared in
Idaho case law on the effect of presumptions and the apportionment of burdens of proof. Many of
these standards were summarized in the Supreme Court's recent Decision, In re Estate ofConway,
152 Idaho 933,277 P.3d 380 (2012) where that Court addressed many of these issues:
Under the Uniform Probate Code as adopted in Idaho, "Any emancipated minor or any
person eighteen (18) or more years of age who is of sound mind may make a will."
I.C. § 15-2-501 (emphasis added).
Accordingly, a [t]estator must have sufficient strength and clearness of mind and
memory, to know, in general, without prompting, the nature and extent of the property
of which he is about to dispose, and nature of the act which he is about to perform, and
the names and identity of persons who are to be the objects of his bounty, and his
relation towards them. Heazle 's Estate, 74 Idaho at 76,257 P.2d at 558. This Court
has long held that "[i]t is permissible for a lay or nonexpert witness to testify as to the
sanity or competency of a person to make a will." Schwarz, 44 Idaho at 631, 25 8 P. at
1084.
In addition, [i]n its inquiry into the capacity of the testatrix, the court may examine the
purported will itsel£ . . . Where the will appears on its face to be a rational act,
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rationally performed, it is presumed to be valid. On the other hand, where a will is
unnatural, unjust, or irrational, such fact, though not controlling, may be taken into
consideration in determining the competency of the author. Heazle 's Estate, 74 Idaho
at 77,257 P.2d at 558. 152 Idaho at 943-44, 277 P.3d at 390-91.

The Conway assessment for testamentary capacity has four essential elements: (1) the
nature and extent of the property that is to be disposed ofby the Will; (2) the very nature of the act
which she is about to perform, that is the making of a testamentary disposition of property; (3) the
names and identity of persons who are listed in that instrument, indicating an understanding of
who a particular person is, and by what name that person is known by at the time the instrument is
executed, that is, the identity of the objects of her bounty. and (4) her relationship with those listed
persons, as either children, other relatives, or as friends and acquaintances.
Conway, and the underlying earlier cited decisions upon which Conway relied, In re
Heazle 's Estate, 74 Idaho 72, 257 P.2d 556 (1953), both stand for the following presumption with

respect to the validity of the Will:
In its inquiry into the capacity of the testatrix, the court may examine the purported
will itself, and draw therefrom any inferences as to the mental capacity of the
deceased, justified by its contents. Where the will appears on its face to be a
rational act, rationally performed, it is presumed to be valid. 74 Idaho at 77,257
P.2d at 558, as cited in Conway, 152 Idaho at 944,277 P.3d at 391 (emphasis added).
Finally, and of unique interest and the focal point to be addressed in this controversy, there
is the critical question as to the time at which this testamentary capacity is to be determined, which
is a controlling component of the current inquiry that relates to the Will she executed, an act that
was undertaken twenty-five (25) years ago, during which all subsequent years she possessed the
Will, and could have changed the Will had her wishes and intentions ever changed over the years.
Victoria at all times kept possession of her Will in her own personal desk drawer, for over twenty
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(20) years, where she maintained all of her important documents, bank records, deposits, monthly
statements, and her business matters of concern, which gave her a daily reminder and immediate
access to the document she executed, should she, over the following two decades, find reason to
alter, tear up, replace or destroy what she had determined to be her wishes and intentions expressed
back on February 14, 1990. Testamentary capacity is to be determined at the time the Will was

executed, being February 14, 1990. In re Stibor's Estate, 96 Idaho 162, 164-65, 525 P.2d 357,
359-360 (1974) ("[I]n general the requisite is that the testator must at the time of making his will
have sufficient mentality to enable him to know what property he possesses and of which he is
making a testamentary disposition, to consider and know who are the natural objects of his bounty,
and to understand what the disposition is that he is making of his property by his will."). In the
Decision of In re Brown's Estate, 52 Idaho 286, 15 P.2d 604 (1932), the Court by citation to
multiple authorities from many other states held that this inquiry could vary by as much as ten days
from the date of the signing of the instrument:
Assignments 19, 20, 25, 26, 29, and 35 involved the trial court's refusal to permit
appellant to show decedent's mental condition at times before and after the alleged
execution of the contested will, May 10, 1930, varying from four to ten days before
the 10th, and one to four days thereafter, as bearing on her testamentary capacity at
the time of the alleged execution. The law is settled that physical and mental
condition of decedents as bearing on their testamentary capacity both before and after
the actual time of the execution of the will is admissible when not too remote; the
remoteness bearing on the weight rather than the admissibility. This evidence should
have been admitted. [citations omitted] 52 Idaho at 297, 15 P .2d at 607-08 (emphasis
and bracketed reference added).
In this matter before this Court, the evidence tendered by Respondent to the Court
establishes that the Decedent, Victoria H. Smith, at the time she penned the February 14, 1990
Holographic Will, both knew and comprehended the nature and extent of the property comprising
her estate. From May 2, 1966, the day her husband died, up until after April, 2008, Victoria paid all
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of her living and operational bills, paid all property ownership obligations she had, including all
real property taxes and annual water assessments. She participated in on-going discussions over
preparation and execution of land leases and engaged fully in all correspondence regarding water
rights when the Snake River Basin Adjudication was then underway. Beginning in 1989, she
assisted with documents and participated in preparation of various aspects of litigation, which
included her testimony over property disputes, land ownership, and aspects relating to the
subsequent eminent domain proceedings. She remained involved in the ASCS dispute in the early
1990's, mentioned in the Second Affidavit of Vernon K. Smith, that ultimately evolved into
Federal litigation and proceedings over the shared risk disputes under the ASCS farm programs,
and the eventual resolution of that matter with Victoria prevailing. She maintained all bank deposit
records, reconciled her own bank statements, prepared all tax and accounting records for the
accountant, went to the accountants office for the tax preparation and necessary signatures and
filings, and did this regularly, routinely, and consistently for all years subsequent to the death of
her husband from 1966, until 2008, after she had fallen, and was experiencing an on-going state of
declining physical stamina. The role was then assumed by Vernon, under his Powers of Attorney,
as Victoria expressed preference it was time for Vernon to assume full control over the financial
matters, thus giving rise to the execution of the 2008 Power of Attorney, a current POA needed for
bank purposes, and with that, Vernon took over checking and deposit requirements, signed checks,
and took care of all expenses and needed care for Victoria. Unquestionably, Victoria H. Smith had
testamentary capacity when she created and executed her Will on February 14, 1990. It was during
this very era Joseph was distancing himself, withdrawing involvement and wanting
indemnification (see withdrawal letter(s) and Indemnification Agreement attached to Second
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Affidavit Of Vernon K.

Smith), culminating from events surrounding the

1987-88

Smith-Utopia-Larsen lease, the intensified frustration Victoria was experiencing with Joseph, and
Joseph's understanding and awareness of his exclusion in her Will.
By contrast, the evidence submitted to this Court by Joseph, through various affidavits, is
completely void of any evidence of incapacity of Victoria H. Smith, as it pertains to the February
14, 1990 date when the Will was executed, as any reference he elected to make about "capacity" is
that which he claims may have existed near in time to her death, being more than two decades after
executing her Will on February 14, 1990. Under the Brown's Estate decision, any evidence ofa

lack of testamentary capacity would have to relate to a very narrow period of within only a few
days of February 14, 1990, in order to be relevant to this inquiry.
In the absence of such evidence, Respondent is entitled to apply the demonstration of
evidence cited above, taken from both the initial and Second Affidavit of Vernon K. Smith, along
with the applying the existing presumption established under Conway, and Heazle 's Estate that the
February 14, 1990 Holographic Will appears on its face to be a rational act undertaken by her,
rationally performed, and her Will is presumed to be valid, having been executed with full

testamentary capacity by Victoria H. Smith on February 14, 1990.

B.

The February 14, 1990 Holographic Will of Victoria H. Smith is Valid on its Face
Apart from the preliminary question of whether the Decedent, Victoria H. Smith, had the

requisite testamentary capacity to make her Will on February 14, 1990, the Holographic Will of
Victoria H. Smith on its face meets the statutory requirements for the execution of a valid

Holographic Will under Idaho law. Under the provisions of the Uniform Probate Code, §15-2-503,
Idaho Code, what is required to execute a valid Holographic Will is that the instrument be
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executed in the handwriting of the testator, and that the Will itself be signed by the testator. A
Holographic Will does not need to be witnessed:

15-2-503. Holographic Will. - A will which does not comply with section
15-2-502 of this Part is valid as a Holographic will, whether or not witnessed, if the
signature and the material provisions are in the handwriting of the testator.
Again, as to the respective burden of proof of the parties in formal testacy proceeding, as
applied to this particular question, § 15-3-407, Idaho Code, declares as follows:

15-3-407. Formal testacy proceedings-Burdens in contested cases-In contested
cases. petitioners who seek to establish intestacy have the burden of establishing
prima facie proof of death, venue, and heirship. Proponents of a will have the
burden of establishing µrima facie proof of due execution in all cases, and, if they are
also petitioners, prirna facie proof of death and venue. Contestants of a will have the
burden of establishing lack of testamentary intent or capacity, undue influence, fraud,
duress, mistake or revocation. Parties have the ultimate burden of persuasion as to
matters with respect to which they have the initial burden of proof. If a will is
opposed by the petition for probate of a later will revoking the former, it shall be
determined first whether the later will is entitled to probate, and if a will is opposed by
a petition for a declaration of intestacy, it shall be determined first whether the will is
entitled to probate. (Emphasis added).
Nine years ago, in In re Estate of Miller, 143 Idaho 565, 149 P.3d 840 (2006) the Idaho
Supreme Court addressed a question concerning the formalities required to execute a valid Will
under the provisions ofldaho' s Uniform Probate Code. The Will at issue in that case was entirely
handwritten, and but for the fact it had also been witnessed, the Will at issue in Estate of Miller
could have otherwise qualified as a § 15-2-503 Holographic Will, instead of a § 15-2-502
"witnessed Will," which validity of the witnesses to that Will was the focal point of the question
placed at issue for decision by the Court in that case. In the Estate ofMiller, the Idaho Supreme
Court reviewed the history of the required formalities for the execution of Wills under Idaho law,
in the following discussion:
It is the province of the legislature to set the standards for the execution of a will.
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Miller v. Miller, 99 Idaho 850,590 P.2d 577 (1979). From 1887 until the adoption of
Idaho's version of the Uniform Probate Code in 1971, Idaho law had more stringent
requirements for a valid will. Section 5727 of the Revised Statutes ofldaho Territory
(1887) provided:
Every will, other than a nuncupative will, must be in writing, and every will, other than a
Holographic will and a nuncupative will, must be executed and attested as follows:
1. It must be subscribed at the end thereof by the testator himself, or some person in his presence
and by his direction must subscribe his name thereto;
2. The subscription must be made in the presence of the attesting witnesses or be acknowledged
by the testator to them, to have been made by him or by his authority;
3. The testator must, at the time of subscribing or acknowledging the same, declare to the
attesting witnesses that the instrument is his will; and
4. There must be two attesting witnesses, each of whom must sign his name as a witness, at the
end of the will, at the testator's request, and in his presence.
Under this statute, the witnesses were required to sign their names "at the
testator's request, and in his presence."
The legislature did not retain that requirement when it adopted Idaho Code
§ 15-2-502. The comment to the official text of§ 15-2-502 states, "The formalities
for execution of a witnessed will have been reduced to a minimum. . . . The intent
is to validate wills which meet the minimal formalities of the statute."
The legislature obviously knew the changes it was making to the execution
requirements of a valid will when it adopted Idaho Code §15-2-502. Had it
desired to include a provision specifying when the witnesses must sign, it could
have done so. It could have required that they sign in the presence of the testator,
as did Idaho law from 1887 until 1971. It could have required that they sign within
a reasonable time after witnessing. It could have required that they at least sign
prior to the death of the testator. It did not impose either these or any other
requirements as to when the witnesses must sign.
143 Idaho at 567-68, 149 P.3d at 842-43. See also, In re Matter of the Estate of Buffi, 98
Idaho 354, 355, 564 P.2d 150, 151 (1977) ("The Uniform Probate Code, Title 15 of the Idaho
Code, was adopted by the Idaho legislature in the 1971 session, with an effective date of July 1,
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1972, according to §28 of Chapter 111, 1971 Idaho Sess. Laws, as amended. The will of any
person dying after that date must have been executed in accordance with the provisions of I.C. §
15-2-502, or fall within the narrow exceptions described therein ....").
As applied to the question raised in this case, the recitation of this history serves as a useful
counterpoint to confirm the Legislature's intent to classify the Will of Victoria H. Smith in this
matter as a valid Holographic Will, or otherwise her estate would pass by the laws of intestacy. As
the Court observed in Estate of Miller, the Idaho Legislature by the adoption of the Uniform
Probate Code in 1971 has reduced the formalities for the execution ofa valid Holographic will to
a minimum. As cited above, under §15-2-503, Idaho Code, all that is now required in a
Holographic will is that, "the signature and the material provisions are in the handwriting of
the testator." In this case, and with Victoria's Will, "all" of the provisions are in the handwriting
of the testator, and is signed by the testator.
Idaho law does not require the use of a handwriting expert to establish proof of
handwriting. State v. Eubanks, 86 Idaho 32, 35-36, 383 P.2d 342, 344 (1963). Idaho Rule of
Evidence 1102 provides that Idaho's evidence statutes (chapter 4, title 9, Idaho Code) can provide
the controlling rule of evidence to the extent those evidence statutes are not in conflict with the
Rules of Evidence themselves. That rule declares as follows:
Rule 1102. Effect on evidentiary statutes and rules. - Statutory provisions and rules
governing the admissibility of evidence, to the extent they are evidentiary and to
the extent that they are in conflict with applicable rules ofldaho Rules of Evidence,
are of no force or effect. (Emphasis added).
Idaho's evidence statutes are only rendered ineffective to the extent they are in conflict with

any of the Idaho Rules of Evidence, as first adopted in 1985. See e.g., State v. Lemmons, 2015 WL
4940646 at *9 n. 2 (August 20, 2015) (J. W. Jones specially concurring). Here, the following
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statutes found within Idaho's evidence code, not being in conflict with any adopted Rule of
Evidence, still provide the governing rule of law on this question:
9-405. Proof of writings. - Any writing may be proved either:

1. By anyone who saw the writing executed; or
2. By evidence of the genuineness of the handwriting of the maker; or
3. By a subscribing witness.
9-412. Exemplar.-Whenever the genuineness of a writing is at issue, any writing
admitted or proved to be genuine is competent evidence as an exemplar for the
purpose of comparison with the disputed writing: provided, that such writing so
admitted or proved to be genuine shall in no way refer or relate to any matter then in
issue. (Emphasis added).

As to the exemplar statute, the Court, In the Matter of the Estate of Fisher, 47 Idaho 668,
279 P. 291 (1929), upheld a Holographic Will on the admission of "exemplars" as found by the
Court in that case: "Here, in the record, appears a sheaf of exemplars, consisting of over twenty
letters, checks, affidavits, notebooks and other writings, each of which was positively sworn to be
in the handwriting of the testator." 47 Idaho at 674,279 P. at 293.
As to the handwriting and signature of the Decedent, Victoria H. Smith, during one of the
preceding hearings before this Court, the Court inquired of Stephen T. Scherer, then counsel for
Petitioner, Joseph H. Smith, whether Joseph was disputing the handwriting of Victoria H. Smith,
or the signature of Victoria H. Smith, and his response was that Joseph did not dispute either the
handwriting or signature of Decedent, Victoria H. Smith, as Joseph knew the handwriting and
signature in the Holographic Will to be the writing and signature of their Mother, Victoria H.
Smith. The previous letters and executed Powers of attorney submitted to the Court, and now the
additional letters showing Victoria's handwriting, including the indemnification agreement, with
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Victoria's notarized signature in September, 1992, attached to the Second Affidavit of Vernon K.
Smith, provides exemplars of handwriting and signature of the Decedent, as well as the revealing
dialogue over those matters contained within. These documents, together with Joseph's in Court
admission the handwriting and signature affixed to the Will is that of the Decedent, Victoria H.
Smith, there exists no challenge to that being the Will of the Decedent, Victoria H. Smith. The Will
is completely valid as a Holographic Will under §15-2-503, Idaho Code.

C.

There is No Evidence of Undue Influence Over Victoria H. Smith by Anyone When
She Executed the February 14, 1990 Holographic Will
Referencing the applicable standard as to the burden of proof on this issue, under

§15-3-407, Idaho Code, "Contestants of a will have the burden of establishing lack of
testamentary intent or capacity, undue influence, fraud, duress, mistake or revocation."
(Emphasis added). The extent of proof required to establish undue irifluence was declared by the
Idaho Supreme Court in reliance upon several past precedents as addressed in In re Stibor 's

Estate, 96 Idaho 162,525 P.2d 357 (1974):
[W]hen a will is challenged on the basis of undue influence, it is necessary to show
that there was influence used directly to procure the will and amounting to
coercion destroying free agency on the part of the testator. In re Eggan 's Estate, 86
Idaho 328, 386 P.2d 563 (1963); King v. MacDonald, 90 Idaho 272, 410 P.2d 969
(1965). In Yribar v. Fitzpatrick, 91 Idaho 105, 416 P.2d 164 (1966), this court
approved a definition of 'undue influence' as being domination by the guilty party
over the testator to such an extent that his free agency is destroyed and the will of
another person substituted for that of the testator. In order to apply these rules of
law to decide a will contest case, of course, the facts must first be found. 96 Idaho at
165,525 P.2d at 360 (emphasis added).
This question of "undue influence" is now the assertion by Joseph in this proceeding, and
Mr. Scherer stated to the Court, during one of the preceding hearings, that their challenge was that
of undue influence. As the excerpts from the Conway decision indicate, and set out below, a .
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presumption of undue influence arises only in situations where the beneficiary under the testator's
will was also acting as their fiduciary at the time the Will was created by the testator.
Respondent was not given Powers of Attorney until starting ten (10) years later, in 1999, and that
was being done so Respondent would be empowered to carry out the intention of his inheritance,
to preserve and protect the property assets as he saw best to be accomplished in the years going
forward. Even then, he did not fmd need to act upon that grant of authority then, or thereafter, until
2008, when a new grant was created in 2008, to accommodate the bank for a current POA, as it was
then determined by Victoria that it was now that stage in her life that he assume financial control
and perform a fiduciary role, and Respondent then for the first time, undertook that capacity to
fully assume the role of bank deposits, disbursements, wrote checks, reflecting his signature as a
"POA" and conducted acquisitions as needed and required, which only commenced during his
Mother's later and declining years following 2008, and Respondent thereafter undertake all
medical burdens and arrangements under that fiduciary character, to the date of her demise.
The fundamental problem with Joseph's attempting to extrapolate that conduct of his
brother in a fiduciary capacity, back about nineteen (19) years to the time of Decedent's execution
of the Holographic Will on February 14, 1990, is the fact none of the POA fiduciary undertakings
existed in those earlier years, and had not even been granted, as the grant and formal exercise came
much later. Vernon had always determined it more beneficial to his Mother to continue to
encourage her to remain active in all banking transactions, purchases, operational activity, and
participate in the future plans and activities to keep her active and interested in the various business
operations and extend her interests in coping with the eventual on-set of getting old and the
frustrations of advancing age.
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It is a benchmark standard of Idaho law that a mere parent-child relationship, involving a
son's loyalty, dedication, commitment and assistance, is not a fiduciary relationship in character. It
is expected of a child, and rightfully so. Englesby v. Nisula, 99 Idaho 21, 23,576 P.2d 1055, 1057
(1978). The parent-child relationship is not sufficient to raise any presumption of or to establish
undue influence. In re Eggan 's Estate, 86 Idaho 328,386 P.2d 563 (1963).). A history ofloyalty
and dedication is not to be looked upon as undue influence, but rather a positive influence, as well
as a commendable character trait, something a Mother would appreciate and respect in a son.
In the Supreme Court's most recent decision on this very question, In re Estate ofConway,
152 Idaho 933, 277 P.3d 380 (2012), the Court discussed the issue of undue influence, its proof,
and the elements of any presumption, and there exists a rebuttable one when one is the beneficiary
under the Will, and was then also a fiduciary at the same time when being the beneficiary:
A will may be held invalid on the basis of undue influence where sufficient evidence is
presented indicating that the testator's free agency was overcome by another. In re
Estate of Roll, 115 Idaho 797, 799, 770 P.2d 806, 808 (1989). Generally, undue
influence is demonstrated through proof of four elements: "(1) a person who is subject
to influence; (2) an opportunity to exert undue influence; (3) a disposition to exert
undue influence; and (4) a result indicating undue influence." Gmeiner v. Yacte, 100
Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979). However, a rebuttable presumption of
undue influence is created where a beneficiary of the testator's will is also a
fiduciary of the testator. The proponent of the will bears the burden of rebutting
the presumption. Estate of Roll, 115 Idaho at 799, 770 P.2d at 808. s this Court
explained in Roll:

To rebut the presumption, the proponent must come forward with that quantum
of evidence that tends to show that no undue influence existed. Once that burden
has been met, the matter becomes one for the trier of fact. The existence of undue
influence will be determined accordingly, and on appeal such determination will only
be disturbed if not supported by substantial, competent evidence.
Id. Evidence relevant to the question of undue influence includes:
the age and physical and mental condition of the one alleged to have been influenced,
whether he had independent or disinterested advice in the transaction, the providence
or improvidence of the gift or transaction, delay in making it known, consideration or
AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
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lack or inadequacy thereof for any contract made, necessities and distress of the person
alleged to have been influenced, his predisposition to make the transfer in question,
the extent of the transfer in relation to his whole worth, failure to provide for his own
family in the case of a transfer to a stranger, or failure to provide for all of his children
in case of a transfer to one of them, active solicitations and persuasions by the other
party, and the relationship of the parties. Gmeiner, 100 Idaho at 7, 592 P.2d at 63
(quoting 25 Am.Jur.2d Duress and Undue Influence§ 36 at 397 (1966)). 152 Idaho at
938-39, 277 P.3d at 385-86 (emphasis added).

The evidence presented on this question has established that the Will of the Decedent,
Victoria H. Smith, was not overborn by anyone when she created her February 14, 1990
Holographic Will, and it was not even known it was taking place until after it was written, as that
instrument was a full and complete expression of her own free will when she created it, and wanted
her son, Vernon, to come out and witness her signing it and determining where it would be placed
for safekeeping.
D.

The February 14, 1990 Holographic Will of Victoria H. Smith, by its Express Terms,
Intentionally Disinherited Her Son, Joseph H. Smith, and Her Daughter, Victoria A.
Smith Converse
On February 14, 1990, the decedent, Victoria H. Smith, executed a one-page Holographic

Will. The provisions of her Holographic Will declared as follows:
In event ofmy death I give all my property, real and personal, to my son Vernon K.
Smith Jr. with the right to serve as Executor without bond.

I have given my son Joseph H. Smith real and personal property in my
lifetime.

I have given my daughter, Victoria Converse, personal property in my
lifetime.
Holographic Will.
Dated February 14, 1990
(signed) Victoria H. Smith
(Emphasis added).
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No other Will of Victoria H. Smith was ever created or ever existed.
The rule of disinheritance that applies under Idaho law consists of two parts. First, it must
appear from the words used on the face of the Will itself that the testator had the omitted heir in

mind at the time that the Will was made. Second, at the time the Will was made, the testator
intentionally omitted such heir from the Will. In re Fe/l's Estate, 70 Idaho 399,403,219 P.2d
941, 942-43 ( 1950) (Bold/italics added; "in mind" and "intentionally" italicized by the Court in the

Fell 's Estate decision). See also, In re Cooke's Estate, 96 Idaho 48, 52-53, 524 P.2d 176, 180-81
(1973) as to Idaho's exclusion of extrinsic evidence as to the question of the testator's intention to
omit making a testamentary provision for a child.
There exists no basis for any reasonable doubt under the application of this two-part test to
the very direct and straight-forward declaration that Victoria H. Smith made on the face of her
February 14, 2014 Holographic Will. First, she clearly had each child in mind, because she
specifically identified each child by name, and by relationship to her - son & daughter. She
then specifically declared she had made previous provisions over her lifetime for both, in the
nature of prior gifts of real and personal property to her son, Joseph, and personal property to her
daughter, Victoria. The other provision of her Will specifically directed that in the event of her
death, all of her real and personal property was to be given to her son, Vernon K. Smith Jr., who
was also to serve as the executor of her estate.
The above-recited provision of Victoria H. Smith's Holographic Will is unconditionally
sufficient to disinherit Joseph H. Smith and Victoria Converse under existing and current Idaho
law. The daughter, Victoria Converse, makes no challenge to their Mother's Will, and upon
inquiry from Joseph's prior attorney, Mr. Scherer, stated to him she wants nothing to do with
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Joseph's efforts, as she knew where she stood with her Mother for many years, and neither wanted
any relationship or anything further from the other. The current "Pretermitted children" provision
found in Idaho's Uniform Probate Code, codified at §15-2-302, Idaho Code, by its own terms,
primarily applies to "children born or adopted after the execution" of a Will, who are not provided
for in that Will, or in the case of living children, only if the omission of a living child has been
made because the testator did so under the mistaken belief that the child is dead. The Comment to
the Official Text to this section is clear in declaring that the primary purpose of §15-2-302(a)(l),
Idaho Code, is to allow a testator to otherwise disinherit a child by Will by including nothing more
than a simple intentional declaration:
To preclude operation of this section, it is not necessary to make any provision even
nominal in amount, for a testator's present or future children; a simple recital in the
will that the testator intends to make no provision for then living children or any the
testator thereafter may have would meet the requirement of (a)(l ).

Former I.C. § 14-320, as cited in both In re Fell 's Estate and In re Cooke's Estate, declared
as follows:
14-320. Children unprovided for.-When any testator omits to provide in his will for
any of children, or for the issue of any deceased child, unless it appears that such
omission was intentional, such child, or the issue of such child, must have the same
share in the estate of the testator as if he had died intestate, and succeeds thereto as
provided in the preceding section. (Emphasis added).

Section 14-320 was repealed in 1971. See, 1971 Ida.Sess.L., ch. 111, § 3. pg. 374. In this
case under the current statute, just as under the former statute, the omission of Joseph and
Victoria as beneficiaries was intentional.

In essence, the February 14, 1990 Holographic Will of Victoria H. Smith is valid, it
specifically and effectively disinherits her two oldest children - Joseph H. Smith and Victoria
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Converse, for her own reasons, and specifically makes an effective disposition of her entire estate
to her remaining son, Vernon K. Smith Jr..

E.

The Determination the February 14, 1990 Holographic Will of Victoria H. Smith is
Valid, and Joseph was Disinherited by That Will, Renders All Other Issues Moot
Upon determination the February 14, 1990 Holographic Will is valid, all other issues raised

by Joseph, such as fiduciary breach and accounting, are rendered moot. A case becomes moot
when the issues presented are no longer live, or the parties lack a legally cognizable interest in the
outcome. Goodson v. Nez Perce Cnty. Bd. ofCnty. Comm'rs, 133 Idaho 851,853,993 P.2d 614,
616 (2000). A case becomes moot if it presents no justiciable controversy and a judicial
determination will have no practical effect upon the outcome. Idaho Cnty. Prop. Owners Ass 'n,

Inc. v. Syringa Gen. Hosp. Dist., 119 Idaho 309,315, 805 P.2d 1233, 1239 (1991).
Joseph has no standing upon the determination he has no property interest.
Those with standing to intervene in probate proceedings are defined as an "interested
person," under § 15-1-201 (25), Idaho Code. An "interested person" includes the following:
(25) "Interested person" includes heirs, devisees, children, spouses, creditors,
beneficiaries and any others having a property right in or claim against a trust
estate or the estate of a decedent, ward or protected person which may be affected
by the proceeding. It also includes persons having priority for appointment as
personal representative, and other fiduciaries representing interested persons. The
meaning as it relates to particular persons may vary from time to time and must be
determined according to the particular purposes of, and matter involved in, any
proceeding. In a guardianship or conservatorship proceeding, it also includes any
governmental agency paying or planning to pay benefits to the ward or protected
person and any public or charitable agency that regularly concerns itself with methods
for preventing unnecessary or overly intrusive court intervention in the affairs of
persons for whom protective orders may be sought and that seeks to participate in the
proceedings. (Emphasis added).
With Vernon K. Smith, Jr. taking all property interests under Victoria's Holographic Will,
as the sole beneficiary of her potential heirs, the only issue remaining that has been raised by
AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
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Joseph relates to his Amended Petition regarding his alleged breach of fiduciary duty and his claim
to seek an accounting from Respondent. Joseph has no basis to pursue those claims, as he would
only be an "interested person" in an intestate estate proceeding, and only then as an heir-ship
right to a share in an intestate estate to any assets. Joseph has no standing to make claims under the
Testate Estate of Decedent, as he has no property right in or claim against the estate.
Consequently, those remaining claims are effectively extinguished and moot, and by virtue
of that consequence, the remaining claims being asserted in Joseph's Amended Petition for
fiduciary breach and accounting should be dismissed by the Court.

v.
Conclusion

For the reasons set out above, and supported by the initial and Second Affidavits of Vernon
K. Smith Jr., and the exhibits attached thereto, summary judgment should be granted to

:~7-:::~seq

Respondent, Vernon K. Smith Jr., and the Petition(s) of J o s ~
their entirety.
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Respectfully submitted this~ day of October, 2015.

1

Vernon K. Smith,
Respondent, and attorney for the Es~
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I HEREBY CERTIFY That on this~ day of October, 2015, a true and correct copy of the
foregoing AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
FOR SUMMARY JUDGMENT was served upon the following:

Allen B. Ellis
Attorney at Law
ELLIS LAW, PLLC
12639 W. Explorer Dr. Ste. 140
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Telephone:
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Facsimile:
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208-938-5584
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208-938-55-482
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I

AMENDED MEMORANDUM IN SUPPORT OF RESPONDENT'S MOTION
FOR SUMMARY JUDGMENT- PAGE 25

000545

-

-00---~~-rr-r~
A.M'-~----

11/1--.j--~H-"'

NOV 3 0 2015

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

CHRi!STOPHER D. RtCH, Cl@rk
iiy :iTEPHANII! Vli::'JAK
OE!'l"UTY

CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR ADA COUNTY
IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

Deceased.

)
)
)
)
)
)
)
)

Case No. CV IE 2014 15352
SECOND DECLARATION
OF JOSEPH H. SMITH IN
OPPOSITION TO MOTION
FOR SUMMARY JUDGMENT

I, Joseph H. Smith, pursuant to I.R.C.P. 7(d) and I.C.§9-1406, declare as follows:
1. I am a petitioner in this matter and make the following statements of my own personal
knowledge, and if sworn as a witness in this matter, could competently testify thereto.
This Affidavit it submitted in opposition to the respondent's Motion for Summary
Judgment.
2. I was born on

to my mother, Victoria H. Smith, and my father, Vernon

K. Smith. I was raised around ranches and farms. When I was about 12 years old, my
father bought the property, now referred to as the'home place', located between Chinden
SECOND DECLARATION OF JOSEPH H. SMITH IN OPPOSITION TO
RESPONDENT'S MOTION FOR SUMMARY JUDGMENT - 1
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Boulevard and the Boise River. The original property purchase constituted 132 acres. A
few years later, my father bought an additional 44 acres to make a total of 176 acres. I
lived with my parents at the 'home place' until my marriage to Sharon Cunningham on
May 8, 1963. Thereafter, Sharon and I lived in another residence located on the home
place near to my parent's residence. Since we lived just down the lane from my mother,
we saw and interacted with my mother virtually every day up until 1992.
3. From the time that I was a young teenager, I worked for my parents on the home place
and other properties they owned. I cared for the dairy cows and did some of the farming
work after school, on weekends, and during summer months. In 1962, when I was 20
years old, we converted to a beef cattle operation. I became the foreman manager and
agent of that operation, overseeing approximately 450 head of beef cattle.
4. My father passed away on May 2, 1966.
5. After my father passed away, I continued to oversee the beef cattle operation for my
mother. In 1968, at my recommendation and with her blessing, we changed the home
place to a cow/calf operation, which I managed with my wife's assistance. For 2-3 years
after my father died, and while Sharon and I were living in the house owned by my
mother, I received a wage of $350.00 per month. In 1968, I started a trucking business to
supplement this minimal income and provide for my family.
6. I continued to work for my mother managing the farming and cattle operations on all of
her properties until 1992. In addition to managing the daily farm and ranch operations,
my duties included hiring and overseeing all of the employees on the farm and ranch.
My brother, Vernon K. Smith, Jr., drew up leases and did other legal work for these
operations, from an office he occupied rent free in my parent's building.
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7. My mother never learned to drive an automobile. In 1956, when I reached the age of 14
and obtained a drivers license, I became one of my mothers main sources of
transportation. In 1963, when I married my wife, Sharon, we both took care of my
mothers transportation needs. Sharon developed a very close relationship with my
mother, and took her shopping, to bridge club, church, doctor, dentist, accountant, hair
appointments and other places several times a week for many years. When my son and
daughter were old enough to get drivers' licenses, they also helped transport my
mother.We did this on a regular basis for 36 years, until 1992.
8. For my entire life up until 1992, I had a caring and loving relationship with my mother.
Contrary to the claims made by the respondent,my mother and I did not have any major
arguments and I was never estranged or distant from my mother, who expressed her love
and affection for me and my family consistently, until several events occurred in 1992
that were initiated by my brother.Until he created an atmosphere of ill will between me
and my mother in 1992, my mother and I shared a typical mother-son relationship.
9. My mother always remembered our family's birthdays with cards and gifts, and every
year for many years, my mother would make a delicious holiday dinner that we were
invited to at Christmas or New Years. My mother was always invited to and frequently
came to our house for Christmas and Easter family get-togethers including 1989, 1990,
1991. In 1992, she joined us for a Easter family dinner hosted by David & Helen
Trauernicht who lived south of Nampa. David & Helen were Sharon's brothers in-laws.
My mother frequently joined us at family dinners at our house.
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10. My mother joined our family in many of our son and daughters activities including
dance recitals, choir programs, wrestling matches, FFA competitions and banquets. In
1984, when our son, Joe, Jr., won a local FFA Creed competition as a high school
sophomore, and competed at State level, my mother traveled with us to Twin Falls to see
the competition. When our daughter, Katie, wanted to take piano lessons, my mother
gave our family her walnut Chickering piano that our daughter played and took lessons
on for several years.
11. When our son Joe, Jr. married Shelly on September 2, 1989, my mother attended the
wedding. When our daughter, Kate, married Jim on June 1, 1991, my mother also
attended her wedding. When our granddaughter, Jessica, and our grandson, Johnathan
were both born in 1990, my mother attended both baby showers and was very
affectionate towards both of her great-grandchildren.
12. My brother had drawn a multi-year cash lease of property owned by our mother in
Hamer, Idaho. The lease required the lessee to resolve any government set-aside issues.
In 1992, when a dispute arose with the U.S. Government on those issues, my brother
asked me to falsely claim that I was the owner of some of the property. When I refused,
he removed me from further involvement in the management of the family business.
13. In connection with this scheme, my mother gave me a packet of legal documents
prepared by my brother for my signature. I insisted on having another attorney review
them before I would agree to sign them. My mother took the papers back. My brother
then accused me of being"disloyal'to my mother, and in a letter asked me to resign my
position in the family Land and Livestock Company.
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14. Following these events, my brother handled all of my mother's affairs, including
management of her properties, and my mother did not respond to my attempts to
maintain a relationship with her.
15. In 1992, my mother requested that I bring a dresser to her and turn over tools and
saddles to VK that had belonged to my father and had been in my possession for 30
years. Other than my mother's age and VK's hostility to me, I am not aware of any
circumstance that would provoke this request.
I declare under penalty of perjury pursuant to the laws of the State of Idaho that the
foregoing is true and correct.
Dated: November 30, 2015
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CERTIFICATE OF SERVICE

I hereby certify that on the 30th day of November, 2015, I served a true and correct copy of
the foregoing document by facsimile as follows:
V.K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Fax: 208/345-1129
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CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISBNo. 4549
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
MEMORANDUM IN OPPOSITION TO
MOTION FOR SUMMARY JUDGMENT

Comes now petitioner, Joseph Smith, through his attorneys of record, and submits the herein
memorandum in opposition to respondent V. K. Smith's motion for summary judgment.

OVERVIEW OF ISSUES PRESENTED
Nature of litigation: Petitioner Joseph Smith ("Joseph',) asserts that the proffered one-page,

holographic will ofthe decedent, Victoria Smith, was the result ofthe undue influence by his brother
Vernon K Smith ("VK"). The Will, contemplating a distribution in excess ofThirty Million Dollars,
disinherited Joseph and the parties' sister Victoria Converse. Under the Will, the sole beneficiary
is VK who had been acting as his mother's only fiduciary since 1966.
MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT - 1

000552

30/2015 MON 14:56

FAX

-

ll!004/0ll

Issues not contested: A substantial portion of respondent's brief is devoted to the following
assertions which are not being contested by petitioner Joseph: (1) competency of decedent Victoria
Smith on February 14, 1990, the date ofthe subject Will (pp. 7 - 12); (2) the holographic will is valid
on its face (pp. 12 - 17); and (3) if valid, the Will disinherited VK's siblings Joseph Smith and
Victoria Converse (pp. 20 - 24).
Issue presented: The issue presented is whether respondent VK, his mother's sole fiduciary
and purported sole beneficiary, exerted undue influence upon her which resulted in (1) the execution
of the 1990 Will and (2) in the perpetuation of that Will as Mrs. Smith's sole testamentary document
until her death in 2013.
Standard ofreview: Under Rule 56(c), Idaho Rules of Civil Procedure, a summary judgment
can only be entered where "there is no genuine issue as to any material fact". In this jury proceeding,
the Court is constrained to draw inferences in favor of petitioner Joseph, the party opposing the
motion. Loomis v. City of Hailey, 119 Idaho 434, 807 P.2d 1272 (1991 ). Additionally, because sole
beneficiary VK. has acknowledged his status as a fiduciary at the time of the Will's creation, there
is a rebuttable presumption of undue influence, the only issue under litigation. In re Conway, 152
Idaho 933,277 P.2d 380 (2012).
As noted in the Conway case, the existence, or not, of undue influence is fact-driven. Such
a determination, requires a ''weighing of factors" similar to ascertainment of whether an attorney
owes a duty to a non-client. Harrigfeldv. Hancock, 140 Idaho 134, 138, 90 P.3d 884 (2004). See

infra, pp. 7, 8. For example, VK, who considered himself to be the decedent's sole fiduciary, was
the only participant (other than the decedent) in the making of the holographic will. See infra, p.
4. The jury could conclude from this circumstance alone that the decedent, 75 years of age, was
subject to and did act under the thrall of undue influence. That is, the existence of a genuine issue
MEMORANDUM IN OPPOSIDON TO MOTION FOR SUMMARY JUDGMENT ~ 2
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of material fact cannot be denied. VK counseled his mother to dispose of a multi-millions dollar
estate by a single-page, handwritten instrument in which he was the sole beneficiary.

IN ADDITION TO CONCEDING HIS STATUS AS A FIDUCIARY, VK
WAS INTIMATELY INVOLVED IN THE CREATION OF THE
HOLOGRAPHIC WILL NAMING HIM AS mE SOLE BENEFICIARY.
Preliminary note: As noted more specifically below, the presumption of undue influence
exists where a beneficiary has a fiduciary relationship with the decedent at the time the will
was executed. No more is required for the presumption to obtain. Here, not only was VK a
fiduciary, the evidence is undisputed that VK was present as an advisor at the time the single-page,
holographic Will was signed.

VK as :fiduciary: In a brief filed on May 12, 2015, respondent VK repeatedly conceded this
fiduciary relationship with the decedent Victoria Smith since the death ofthe parties' father in 1966.
Of interest, Joseph's conversion claim repeatedly asserts a breach of
duty to the decedent, Victoria H. Smith, who has never envisioned a breach
of any duty by Respondent, as she relied upon Respondent for his continuing
dedication, loyalty, .::.;cl devotion to all ofher interests since 1966, and alone
ever since the time.frame (sic) of 1988-89.
And:
[VK was] the only child willing to and who consistently did provide the
critical financial assistance and relentless commitment to Mother's assets
and property interests . . since the death of our father on May 2, 1966.
And:
[Joseph] cannot even attempt to come within the four year statutory limitation
ascribed to any form of a.fiduciary relationship he knew has existed in some
form or another since 1966.
Supplemental Memorandum filed herein on May 12, 2015, pp. pp. 6, 7, 13, 14 (emphasis added)
The Court can take judicial notice of the fact that VK was admitted to the practice oflaw in
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1971, thereby augmenting his fiduciary capabilities and duties in that year.
Respondent VK makes an implied argument against his :fiduciary status by referencing the
fact that he was not given powers of attorney by decedent until 1999 and that "none of the POA
fiduciary undertakings existed in those early years" Brief, p. 29. He also alludes to authority that a
parent/child relationship does not necessarily give rise to fiduciary duties. Id. None of those
arguments neutralize VK' s flat admissions (above and elsewhere in this record) that at all times he
was acting in a fiduciary capacity.
VK as advisor at the Will's signing: VK acknowledges his presence as a "witness'' to the
decedent's holographic will in 1990 and advised her as to custodial issues.
This holographic will was the only Will Victoria ever created and
written entirely by her. After creating it, she called her son, Vernon
K. Smith, Jr. and instructed him to stop at the house that evening to
bear witness to her execution of her Will, having confirmed her
intentions to him over the phone she determined she would be leaving
everything to him, and she wanted him to see her sign it and either
take possession of it, or know where it was being placed for
safekeeping. He came out to the house and witnessed her execution
of it. Vernon suggested she keep possession of it should she ever
decide to change her mind in the future. With that, she placed the
Will in her desk drawer, where it was stored for safekeeping.
Amended Memorandum in Support of Motion for Summary Judgment, pp. 3, 4 (emphasis added).
VK's STATUS AS FIDUCIARY AND BENEFICIARY REQUIRES THE
IMPOSITION OF A PRESUMPTION OF UNDUE INFLUENCE.

Idaho law is clear there is a pte;:;umption ofundue influence where a beneficiary in a will was
a :fiduciary of the decedent at the time of the will' s execution. In the Matter ofthe Estate ofConway,
152 Idaho 933,939,277 P.3d 380 (2012). The presumption is arebuttable presumption. Id
Petitioner Joseph can only speculate what evidence may exist which is competent to rebut
this presumption. ·VK's memoranda of law and affidavit are so laced with argument, speculation,
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legal conclusions, and hearsay as to render them incomprehensible. See Motion to Strike.
For example, the statements which VK. claims Victoria has made are inadmissible hearsay.
Rule 801(c), LR.A. Because VK is offering these statements to prove testamentary intent (a fact),
and not to prove a mental condition which is invulnerable to undue influence, they do not fall within
the state-of-mind exception to the Hearsay Rule. See Conway, 152 Idaho at 941 and Memorandum
of Law in Support of Motion to Strike.
As noted below, there are specific categories of evidentiary focus which support, or not, the
existence of widue influence. In order to rebut the presumption of widue influence, VK has the
burden of marshaling this evidence in rebuttal. See discussion below.

THE ELEMENTS OF UNDUE INFLUENCE EXIST HERE.
the Idaho Supreme Court has identified the elements of undue influence as follows:
Generally, undue influence is demonstrated through proof of four
elements: "(l) a person who is subject to influence; (2) an opportunity
to exert widue influence; (3) a disposition to exert undue influence;
and (4) a result indicating undue influence."

In re Estate ofConway, 152 at 938, quoting Gmeiner v. Yacte, 100 Idaho 1, 6, 592 P.2d 57 (1979).
Person subject to widue influence: The decedent, seventy-six years old at the time the will
was executed in 1990, had been widowed for twenty-four years.
Opportunity to exert undue influence at the time the will was executed (1990): As noted
above at page 3, according to respondent VK.: "Victoria H. Smith . . . relied upon Respondent
for his continuing dedication, loyalty, and devotion to all ofher interests since 1966, and alone ever
since the timeframe (sic) ofl 988-89 11 • See Supp. Memo. May 12, 2015, p. _. (emphasis added).
At page 21 of VK' s Second Affidavit he recites that his mother was dependent upon him to
be driven to church, medical appointments, shopping and special occasions. Id., p. 20.
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Disposition to exert undue influence: This factor is explained in Gmeiner v. Yacte, 100 Idaho
1, 592 P.2d 57 (1979) as to whether beneficiary participated in the creation of the will:
Disposition to Exert Undue Influence: Under the final requirement,
the court "examines the character and activities of the alleged undue
influencer to determine whether his conduct was designed to take
unfair advantage of the testator". "Disposition'', in this sense, must
mean more than simply the performance of acts of kindness
accompanied by the hope ofmaterial gain. One factor which assumes
critical importance is whether or not the alleged undue influencer took
an active part in preparation and execution of the will or deed. The
beneficiary of a grantor's largesse will be viewed more suspiciously
if he has been active in encouraging the transfer, in contacting the
attorney or in preparing and typing the instrument.

Id, 100 Idaho at 8 (emphasis added).
As conceded in his supporting brief and noted above, VK "took an active part" in the Will's
creation: (1) VK was advised that his mother was going to prepare a will leaving the entire estate to
him; (2) in response to her "instructions'', he arrived at the house to "bear witness" to the execution
of the will; (3) he witnessed the execution of the Will; (4) the decedent then gave him the option of
taking possession of the Will or knowing "where it was being placed for safekeeping"; (5) VK
suggested that the decedent keep possession ofthe Will; and (6) VK witnessed the Will being placed
in "her desk drawer'' for "¢ekeeping". See VK's summary judgment brief, pp. 3, 4.
VK's status as his mother's fiduciary and his active role in the Will's preparation make the
conclusion of undue influence very compelling, both factually and legally.

A result indicating undue influence: Given the substantial value of the estate, the full
disinheritance of Joseph and Mrs. Converse is remarkable and not a natural result. Up until after the
making of the will in 1990, petitioner Joseph Smith had a mutually supportive relationship with his
mother, the decedent. See Second Declaration of Joseph H. Smith.
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THE ISSUE OF UNDUE INFLUENCE IS FACT-DRIVEN AND NOT
AMENABLE TO SUMMARY JUDGMENT DISPOSITION.

According to Conway:
Evidence relevant t0 thie question of undue influence includes the age
and physical and mental condition of the one alleged to have been
influenced, whether he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or transaction,
delay in making it known, consideration or lack or inadequacy thereof
for any contract made, necessities and distress of the person alleged
to have been influenced, his predisposition to make the transfer in
question, the extent of the transfer in relation to his whole worth,
failure to provide for his own family in the case of a transfer to a
stranger, or failure to provide for all of his children in case of a
transfer to one of them, active solicitations and persuasions by the
other party, and the relationship of the parties. Gmeiner, 100 Idaho at
7, 592 P.2d at 63 (quoting 25 Am.Jur .2d Duress and Undue Influence
§ 36 at 397 (1966)).
Id, 152 Idaho at 933.
In addition to the factual nature of each of the "elements" identified, where the analysis

employs a "factor" test, the challenge to obtain a summary judgment disposition is exacerbated.
APPLYING THE CONWAY ELEMENTS TO THE RECORD IN TIDS CASE
SUPPORTS THE EXISTENCE OF UNDUE INFLUENCE ("U/1")
Evidentiary Focus

Age: 76 year old widow

U/I?: No

U/1?: Yes
Husband dead 24 years

Physical/mental condition in 1990

Not impaired

Disinterested advice re will

No such advice

Improvidence of gift

VK gets $30M; siblings nothing

Delay in making will known

Post-death; see RFA No. 18
(exhibit to Ellis declaration);
one year delay in seeking probate

Contract consideration

NIA

NIA
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Evidentiary Focus

U/1:No

U\I:Yes

Necessities/distress of decedent

Decedent under sole care ofVK:
shopping, bank, church, etc.

VK participation in Will preparation

Yes

Extent of gift vs. total estate

Testamentary gift= all assets to VK

Failure to provide for all children

VK: only beneficiary

Active solicitations

VK had superior access to decedent

Relationship of Joseph/decedent

Good prior to Will signed
(see Joseph declaration)

Relationship of Joseph/VK

Poor

Special relationship with VK/decedent

Fiduciary

Estranged after
Will signed

CONCLUSION
Given the above factors supporting the existence of undue influence, there is a genuine issue
of material fact as to the existence of undue influence precluding summary judgment. The above
analysis suggests that VK will be challenged in rebutting the presumption of undue influence. This
is particularly so given his status as (1) decedent's sole fiduciary and (2) decedent's sole beneficiary.
At the very least, there is a question of fact respecting the existence of undue influence, and,
accordingly, VK's motion should be denied as required by Rule 56(c), I.RC.P.
Dated this 30th day ofNoverubt:1, 2015.

Allen B. Ellis
Attorney for Petitioner

MEMORANDUM IN OPPOSITION TO MOTION FOR SUMMARY JUDGMENT - 8

000559

30/2015 MON 15:00

FAX

-

~011/011

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 30th day of November, 2015, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:
_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
_x_ Facsimile (345-1129)

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

Allen

efil.··
B.Efils
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I.S.B. # 1365

CHRISTO~ME~ D. ~ICH, Cl®i"!iiBy S1ACEV LAFFERTY
DEPU"fll

Attorney for the Estate of Victoria H Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352

REPLY MEMORANDUM IN
SUPPORT OF MOTION FOR
SUMMARY JUDGMENT

I.
STATUS OF THE CASE
As a result of Respondent's Motion for Summary Judgment, the questions presented for
decision in this case have now been reduced to a single contested issue, as identified in Joseph's
Responsive Memorandum, which can still be resolved by this Court on Respondent's pending
motion for summary judgment.

That question is whether Respondent exercised "undue

influence" upon the decedent, Victoria Smith, at the time she created and then executed her
Holographic Will on February 14, 1990? As stated herein no presumption applies in this matter.
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II.

ARGUMENT
A.

The Only Relevant Evidence With Respect To "Undue Influence" Is That Which
Relates To The Time When The Decedent, Victoria Smith, Created And Executed
The Holographic Will

In resolving this remaining question, the only relevant evidence (I.R.E. 401) this Court will
consider is that which bears upon the question of any "undue influence" which was allegedly
brought to bear upon the decedent, Victoria H. Smith, at the "time" when she created and executed
her own Holographic Will on February 14, 1990. This is the only relevant inquiry to be made,
and that legal analysis was made patently clear by the decision of the Idaho Supreme Court in

Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692 (1946), wherein the Court held:
The contestant of a will that has been admitted to probate has the burden of
showing undue influence. By the weight of authority, that burden never shifts to
the proponent of a will. In re Lewis' Estate, 64 Cal.App.2d 480, 149 P .2d 51, 52;
In re Southman 's Estate, Or., 168 P .2d 572, 581; In re Choiniere 's Estate, Mont.,
156 P.2d 635, 638; In re Hesse's Estate, Ariz., 157 P.2d 347, 351; 1 Bancroft,
Probate Practice, sec. 204, p. 368. In a contest on the ground of undue influence, it
must be shown that such undue influence existed and was operating at the time of
the execution of the will. In re Nielsen's Estate, 198 Wash. 124, 87 P.2d 298,
300; In re Hosched's Estate, 78 Wash. 309, 139 P. 61, at page 65; see, also, In re
Southman 's Estate, supra. 67 Idaho at 247-48, 175 P.2d at 693 (italicized emphasis
in original; bold/underlined emphasis added).
In regard to this single issue and the essence of the matter, there has emerged much chaoswhich has been expressed particularly with Joseph's unfounded motions to compel responses with
information and documentation that is entirely irrelevant, now made the subject brought about by
Joseph's concerns with regard to Respondent's discovery responses - about matters that relate to
aspects or events that occurred either years before, or many years after, the February 14, 1990
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creation and execution of the Holographic Will that has been made the disputed issue in this case.
Only that evidence which is relevant to allegations of "undue influence" at the time of the
"execution of the will", are relevant to this only remaining inquiry before this Court. All other
evidence should be, and will be, excluded as irrelevant to the issue regarding the single event of the
Will's creation and execution. A determination to that effect is appropriate in this Summary
Judgment proceeding, and Joseph's failure to set forth any facts to support the existence of any
influence, let alone "undue influence, is fatal to his Will contest under his Petition, and summary
judgment should be granted by this Court to end this charade of a sham claim by Joseph.

B.

The Mere Existence Of An Attorney-Client Relationship Between The Decedent And
The Respondent Is Insufficient Evidence - As A Matter Of Law - To Establish The
Existence Of A "Presumption" Of "Undue Influence"
On this Motion for Summary Judgment, the Petitioner, Joseph H. Smith, seeks, through the

efforts of his counsel(s), as indicated in his Responsive Memorandum, his defense to the Motion is
only to establish the existence of a "rebuttable presumption", to serve the effect that Respondent
is "presumed" to have exercised undue influence over his Mother, under the general proposition of
"fiduciary", as it was presented within the discussion of the case as stated in In re Estate of

Conway, 152 Idaho 933,277 P.3d 380 (2012), wherein the Court held:
A will may be held invalid on the basis of undue influence where sufficient
evidence is presented indicating that the testator's free agency was overcome by
another. In re Estate of Roll, 115 Idaho 797, 799, 770 P.2d 806, 808 (1989).
Generally, undue influence is demonstrated through proof of four elements: "(I)
a person who is subject to influence; (2) an opportunity to exert undue influence;
(3) a disposition to exert undue influence; and (4) a result indicating undue
influence." Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979).
However, a rebuttable presumption of undue influence is created where a
beneficiary of the testator's will is also a fiduciary of the testator. The
proponent of the will bears the burden of rebutting the presumption. Estate of
Roll, 115 Idaho at 799, 770 P.2d at 808. As this Court explained in Roll:
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To rebut the presumption, the proponent must come forward with that
quantum of evidence that tends to show that no undue influence existed.
Once that burden has been met, the matter becomes one for the trier of
fact. The existence of undue influence will be determined accordingly,
and on appeal such determination will only be disturbed if not supported by
substantial, competent evidence.
Id. Evidence relevant to the question of undue influence includes:

the age and physical and mental condition of the one alleged to have been
influenced, whether he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or transaction, delay
in making it known, consideration or lack or inadequacy thereof for any
contract made, necessities and distress of the person alleged to have been
influenced, his predisposition to make the transfer in question, the extent of
the transfer in relation to his whole worth, failure to provide for his own
family in the case of a transfer to a stranger, or failure to provide for all of
his children in case of a transfer to one of them, active solicitations and
persuasions by the other party, and the relationship of the parties.
Gmeiner, 100 Idaho at 7,592 P.2d at 63 (quoting 25 Am.Jur.2d Duress and Undue
Influence§ 36 at 397 (1966)). 152 Idaho at 938-39, 277 P.3d at 385-86 (emphasis
added).

Although Petitioner concedes that Respondent's mere status as a child of the decedent does
not establish a fiduciary relationship (S.J. Opp. Memo at pg. 4), he otherwise has been left only to
ground his entire argument upon the existence of a presumption of the presence of a "fiduciary",
on the basis that Respondent was in a "fiduciary" capacity to the decedent, but to that extent,
Joseph then acknowledges this theory of a "fiduciary" is only that which he is claiming on the
basis that Respondent (Vernon) was Victoria's "personal" attorney, representing her many
business interests, and therefore, as based upon this alleged "fiduciary" relationship arising out of
an "attorney-client relationship", and given Vernon's status as the sole beneficiary under her
Holographic Will, it becomes Joseph's belief and contention that a presumption of undue
influence therefore arises, and that mere assertion, as to the existence and application of a
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presumption, is sufficient to overcome summary judgment, even in the face of the fact Joseph has
presented nothing whatsoever to otherwise demonstrate the existence, presence, and exertion of
such required undue influence, being used to over-power the Decedent's desires and wishes, back
on the specific date of February 14, 1990, when the Holographic Will was made and then executed.
A major problem with Joseph's argument is that Idaho has never recognized the existence
of such a ''fiduciary" styled relationship as being based only upon an "attorney-client"

relationship. In Idaho First Nat. Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 824 P.2d 841
(1991) the Idaho Supreme Court recognized the following outlines of what generally constitutes a
"fiduciary relationship:"
[T[he Supreme Court of Kansas explained the characteristics of a fiduciary duty as
follows:
A fiduciary relationship imparts a position of peculiar confidence placed by
one individual in another. A fiduciary is a person with a duty to act
primarily for the benefit of another. A fiduciary is in a position to have and
exercise, and does have and exercise influence over another. A fiduciary
relationship implies a condition ofsuperiority ofone ofthe parties over the
other. Generally, in a fiduciary relationship, the property, interest or
authority ofthe other is placed in the charge of the fiduciary. ...
640 P.2d at 1241-42 (citations omitted, italics in original, emphasis added).
The South Carolina Supreme Court recently defined a fiduciary duty as
follows:
The term fiduciary implies that one party is in a superior position to the
other and that such a position enables him to exercise influence over one
who reposes special trust and confidence in him. . . . As a general rule,
mere respect for another's judgment or trust in this character is usually not
sufficient to establish such a relationship. The facts and circumstances
must indicate that the one reposing the trust has foundation for his belief
that the one giving advice or presenting arguments is acting not in his own
behalf, but in the interests of the other party. Burwell v. South Carolina Nat.
Bank, 288 S.C. 34,340 S.E.2d 786, 790 (1986) (citations omitted, emphasis
added). 121 Idaho at 277-278, 824 P.2d at 852-53.
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Perhaps, of even more significance to the question directly at issue here, is the fact that in
Idaho, regarding the estate cases brought before it, the Idaho appellate court has never recognized
the existence of "undue influence" or even a "presumption" based upon nothing more than the
mere existence of an attorney-client relationship. Returning again to the decision of the Idaho

Supreme Court in, Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692 (1946), the Court
explained the very reasons for this rule, wherein the Court held:

The contention, that undue influence was shown by proof that
respondent had been the attorney for testator for some ten years or more, does
not constitute undue influence in itself No evidence is shown, and there is no
evidence, disclosing any pressure or urging by respondent on testator to effect a
will in respondent's favor. Indeed, no presumption of undue influence arises on
the mere existence of a confidential relation between beneficiary and testator in
relationship, or business or professional work, during the lifetime of the testator.
Willett v. Hall, 220 Ind. 310, 41 N.E.2d 619, 621; Goodbar v. Lidikey, 136 Ind. 1,
35 N.E. 691,692, 43 Am.St.Rep. 296; In re Lillie's Estate, 195 Okl. 597, 159 P.2d
542, 545. If the relation of attorney and client or principal and agent existing
between the parties is sufficient to constitute undue influence by the attorney or
agent over the principal, it would throw open many wills to contest; and, on the
contrary. an existence of such a relationship often furnishes potent reasons for
the execution ofa will in favor ofsuch an attorney or agent. Gwin v. Gwin, 5
Idaho 271,286, 48 P. 295; Dickey v. Clarke, 65 Idaho 247,257, 142 P.2d 597; In re
Turnage 's Will, 208 N.C. 130, 179 S.E. 332. Here the evidence is all to the effect
that the testator was a very strongminded (bull-headed) man who insisted on his
own way of doing things and was not easily influenced.
67 Idaho at 248, 175 P. at 693 (emphasis added).
The Swaringen case, supra, has been the well-established law on that issue, and has
subsequently been followed and applied, both in Idaho and in other jurisdictions, on this particular
point of law regarding undue influence, presumptions and attorney-client relations. See e.g.,

Yribar v. Fitzpatrick, 91 Idaho 105,107,416 P.2d 164, 166 (1966); Estate ofEggan, 86 Idaho 328,
332-33, 386 P.2d 563, 565 (1963); In Re Nelson's Estate, 266 P.2d 238, 253 (Wyo.1954) ("In
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Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692, it was held the evidence that beneficiary of
a will had been attorney for testator for ten years did not establish undue influence in the absence
of evidence disclosing any pressure or urging by the beneficiary on testator to effect a will in
beneficiary's favor."); and Si/ling v. Erwin, 885 F.Supp. 881, 891-92 n. 6 (S.D.W.Va. 1995)
("Nevertheless, the Frye case [Frye v. Norton, 148 W.Va. 500, 135 S.E.2d 603 (1964)] strongly
holds the mere existence of the relationship of attorney and client between the testator and a
beneficiary under a will does not in itself raise a presumption that the attorney-beneficiary
exercised undue influence to obtain the testamentary gift. See also Yribar v. Fitzpatrick, 91

Idaho 105,416 P.2d 164 (1966).... (bracketed reference to Frye citation added) and (emphasis
added).
Under the general standard identified in the case of In re Estate ofConway, 152 Idaho 933,
277 P.3d 380 (2012), it does not attempt to include, or even infer, that it is re-defining any prior
case law on any aspects of what makes up the "fiduciary" that carries a presumption, and there is
no indication the relation of a testator-beneficiary, that also includes the relation of an
attorney-client, becomes the subject of a presumption of undue influence, and has never been be
included as among the intended "fiduciary relationships" that, under Idaho law, creates a
"rebuttable presumption" of undue influence. To do so would make total chaos of every
attorney-client relationship, including the act of advising, drafting and being involved with estate
planning and will creation. Consequently this Court is left only with Joseph's attempt to rely solely
upon the hope and anticipation this Court will apply the existence of a "presumption" only (one
that does not exist under the law), in order to satisfy his burden and thereby prevent and overcome
the entry of summary judgment in this controversy, and to that end, Joseph's hopes and
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anticipations have been grossly mis-placed in the matter as to what is legally considered a
"fiduciary" relationship, as defined by Idaho law, as to what is meant to be included in this context,
and this Court can now well appreciate that Joseph, by virtue of his affidavit(s), and by virtue of
the contents of his Responsive Memorandum, has presented no factual basis, nor does there exist
any genuine issue of material fact, for Joseph to come forward and demonstrate either a legal or
factual basis to claim or assert the existence of and the timely presence of any undue influence
being exerted upon Victoria H. Smith, to over-power her personal intentions, wishes and desires
regarding the event of her own creation and execution of her own single page, entirely
handwritten, Holographic Will, a Will that remained thereafter in her possession for over twenty
years, over a generation of time had passed by, during which time Victoria could have tom up her
Will, and re-written it differently, had she wanted to, or then create another or different Will,
setting forth different beneficiaries, but that never happened as that was never her desire or
intentions, as her intentions and decisions made in 1990 had never changed, but rather became
even more pronounced by her continuing disgust with Joseph's behavior and conduct, discovering
even more irritating matters in the years that followed 1990, as a result of Joseph's on-going and
eventually revealed conduct, that had taken place even before his withdrawal, his departure and
thereafter and throughout his continued behavior in refusing to apologize to her, or return what he
had taken from her, and their relationship was not only "broken", but had become so irretrievably
destroyed over the many years by Joseph's conduct that it became estranged to the point they never
personally spoke to each other (living less than 800 feet away from each other) from the era of
1990-92 to the very day of her death, September 11, 2013, over a twenty year period, again, a
complete generation in time, and during those passing years resorting to only letters to
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communicate, reflecting Joseph's focus only with his being interested in offering to "buy" other
property or items from her, well knowing he would not be gifted or later inherit anything from her,
all of which was known to him by direct conversations on occasions in 1990.
With Joseph's failure in these pending proceedings to come forth with any genuine issue of
material fact, and given his complete lack of a legal basis to create his "last ditch effort" to
establish a theory of a "fiduciary" presumption out of Mother's "attorney-client" relationship, to
avoid summary judgment, this Court must concluded there is no genuine issue of material fact
presented to require a trial in this matter, and the relief request by Respondent should be granted to
Respondent, thereby bringing to an end this travesty of a claim of wrongdoing and a complete
charade created by Joseph, over his greed to obtain, after death, what he could never obtain from
Mother while she was alive. The evidence, as to the existence of the attorney-client relationship,
between Vernon and his Mother is fully addressed in Respondent own materials, as Vernon
confirmed his duty to his mother, as a loyal son, included his performing legal services for his
Mother, at her request, at no charge, for a continuous period of time from his admittance to practice
law in 1971, until her death, a period of time over forty years, serving her best interests in all of her
many business affairs, providing her the primary, if not sole, source of the financial assistance she
needed, as needed, and whenever needed, to confront and resolve the financial funding required to
keep her property interests solvent and to maintain her debts current, while Joseph, the older son,
who chose not to get a college degree, who chose not to go to law school or seek and engage in a
profession that would serve his Mother's interests or needs, a son who chose not to lend any
financial assistance to his Mother, who instead chose to be but a rather luke-warm son, not
dedicated to her interests and her assets, but dedicated instead to a trucking business, which, in
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reality, he would not have had, without the benefit of his younger brother's efforts to secure and
obtain the authority for a lawful trucking establishment, (only to see Joseph, once again, abandon
his commitments made to Vernon in those matters as well); a son who chose to ask his Mother for
real and personal property assets to be gifted to him, and even after receiving them from her, a son
who shows no appreciation, but rather continue to take and withhold from her what he knows is not
his to have or keep; a son who preferred to become a soldier "missing in action", and a son who
then chose to withdrew and depart completely from any of her interests, and it remained that way
during the entire remaining generation of his Mother's life, avoiding her because she was
thoroughly disgusted with him, and Joseph avoiding her because he knew his days of taking and
using her were over, as he well came to understand, inheritance-wise, where he stood with Mother
in 1990, a mother who was a no-nonsense, direct and very opinionated person, with an East Coast
Attitude that defined her tenacity and commitment to her personal beliefs and objectives, well
knowing what attributes she liked, and which she disliked, and that "attitude" of hers was well
understood by Joseph, and Joseph was infinitely aware throughout his life of her dislikes about his
behavior, just as the attitude existed with her daughter, Vicky Converse, and Joseph was fully
aware of his dis-inheritance had became official in 1990, the very reason by which the
withdrawal and departure soon followed after 1990, and during 1991.
As a matter of law, Joseph is not entitled to any application of any presumption in this
proceeding, as he is now attempting to fashion his claim to be, and absent any such presumption,
Petitioner, Joseph H. Smith, has produced no genuine issue of material fact to prevent the
imposition of judgment in this matter.
For the sake of discussion, had there been a fiduciary existing in this matter, and had a
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"rebuttable presumption" of "undue influence," been imposed, Respondent has effectively
"rebutted" that presumption, and has effectively done so with the factual background that was
provided in the affidavit of Vernon K. Smith, demonstrating the fact that he was not even aware
their Mother had even written her Will until she called him thereafter, requesting he stop by that
evening and observe her sign the Holographic Will she had written out in her own handwriting,
expressing her own intentions, and what she had created to convey her personal wishes and
intentions regarding the issue of inheritance and bequeaths of her property interests. Not only was
there no knowledge of the Will creation made known to Respondent at the time it had been created,
but upon her endorsement and execution of the Will, the suggestions and final decision regarding
the document's safe keeping and preservation was to leave it in the house, in her desk drawer,
rather than for Vernon to take possession of it, as was being proposed by Mother, for safe keeping,
where it would be stored in a file in the office. It was Vernon's preference it remain in the house, so
it would always be accessible to her at all times for her to review and consider as the years passed,
and to enable her to dwell upon the contents. Clearly none of what took place is an undue
influence, and ifthere ever was a concept about which a Court can take Judicial Notice, this Court
can certainly take comfort in knowing that if Vernon K. Smith, the attorney in Boise, Idaho, had
been given the opportunity to have any involvement whatsoever in the content and creation of the
Will of Victoria H. Smith, itcertainly would not have been a one page document.

To rebut the presumption, the proponent must come forward with that
quantum of evidence that tends to show that no undue influence existed.
Once that burden has been met, the matter becomes one for the trier of
fact. The existence of undue influence will be determined accordingly,
and on appeal such determination will only be disturbed if not supported by
substantial, competent evidence.
152 Idaho at 939,277 P.3d at 388 (emphasis added).
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This Court is the trier of fact in this Probate proceeding, and additionally, the
determination as to the existence of any presumption, in the first instance, is a question oflaw, and
is a matter to be determined by the Court as the law describes what are "fiduciary" relationships,
(since there is no dispute that the Respondent was the only beneficiary under the Will), and
therefore, this Court must rule upon this paramount legal aspect, and this Court must determine
what the "fiduciary relationship" criteria is that qualifies for the imposition of a presumption.
Therefore, this Court must make that legal determination from Idaho's existing case law, and
Respondent requests this Court to find, as a matter of law, that an attorney-client relationship,
between a Mother and a son, over a period of nineteen years, where the son has taken nothing from
her, but instead has given and provided everything of need to her (legal assistance in business
matters and constant financial assistance in both business and her personal financial needs) as was
the situation in this case, which relationship is excluded from the "fiduciary relationship" as
addressed in the Conway matter, in light ofldaho's well established law on the exclusion of that
relationship, for purposes of the application of a "presumption" of undue influence in matters such
as this. That for purposes of the summary judgment proceeding, as in this case, Idaho law does
require a greater quantum of evidence from Joseph, than just the request to apply a non-existent
and unavailable "presumption", because of the mere existence of an attorney-client relationship of
one of the sons to their Mother, and the unfounded efforts to claim the basis for the application of
the presumption of the presence of undue influence.
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12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

Christ T. Troupis
Attorney at Law
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Boise, Idaho 83616
Telephone:
208-938-5584
Facsimile:
208-938-5482
Email: ctroupis@troupislaw.com

X

U.S. Mail, postage prepaid
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery

U.S. Mail, postage prepaid
x
Facsimile
~---0verntght-MaiL_____
/__..
Hand Delivery
----------------,
Electronic Delivery
'·-

Attorneys for Petitioner Joseph H Smith

\
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DEC d e 2Dffi

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

CHRiSTO~HIEJ!!I D. RICH. Clerk
lay STACEY lAFFERT'/
DEPUTY

Attorney for the Estate of Victoria H Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE

OF VICTORIA H. SMITH,
Deceased.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352

SUPPLEMENTAL AFFIDAVIT OF
VERNON K. SMITH REGARDING
REAL PROPERTY MARKET
VALUATIONS MADE FROM
CURRENT TAX ASSESSMENTS

)
) ss.
)

COMES NOW VERNON K. SMITH, JR., and being first duly sworn upon oath, deposes
and states as follows:
1.

That affiant is the Respondent in the above-captioned action, regarding the Petition

of Joseph H. Smith and is the Petitioner in the Application for Testate Probate of the decedent,
Victoria H. Smith, under her Will executed February 14, 1990. That affiant is over the age of
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majority, born

and competent to testify in this matter; and does make this affidavit

upon his own personal knowledge as to the market valuations relating to certain property interests,
and does herewith identify and verify the various documents attached hereto, being the current
market valuations of the parcels of real property that before were owned by Victoria H. Smith, and
since were transferred to VHS Properties, LLC on July 4, 2012. These properties are those about
which Joseph H. Smith has made various references to his belief of valuations, in various
pleadings and filings in this matter, and Joseph has referred to "market values" of these various
properties, all of which properties are now owned, as of July 4, 2012, by VHS Properties, LLC,
pursuant to the transfers made pursuant to the grant of authority upon powers of attorney granted to
affiant by Victoria H. Smith, in the years of 1999, and thereafter in 2008.
2.

That Joseph H. Smith has referred to the "market valuations" without identifying

the source or basis, but rather setting forth his personal beliefs, although he is not the owner of any
of the properties, and therefore having no foundation for such values, Joseph has stated these real
property valuations to have a range in various amounts, ranging from $10 million, then claimed to
be $30 million, and most recently, pursuant to a disclosure in the Second Supplemental Discovery
Response, filed by Joseph on December 7, 2015, to be in excess of $57 million, being his current
stated amount of $57,510,000.
3.

That Joseph's "projection of valuations" may be derived from what he could be

considering to be his opinion of"highest and best use" analysis, however, he has no foundation to
make that assertion, and the properties are not used any differently than the way they have been
used since the 1950's, and the use will remain as it has historically been. For purposes of "current
and true market valuation", taken from the appropriate real property taxes and assessment notices
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as are levied and assessed each year, based upon the market valuations taken in 2013 and 2014,
their current value, given their usage, are identified as follows from the Ada County and Jefferson
County Tax Assessment notices attached hereto:
1.
Home Ranch (154.093 acres)
2.
Hamer Farm (1,280.31 acres)
3.
Gowen Field (520.94 acres)
4.
Victorian House -(assessed with Home Ranch-no additional value)
5.
Office Complex at 1900 W. Main St. and apartments
6.
1807 W. Idaho Street House
7.
2001 N. Raymond St. House

$ 600,200.00
$ 654,560.00
$ 36,100.00

$231,300.00
$ 99,600.00
$ 101,900.00
$ 1,723,660.00

Total 2014 Market Valuations

That the above market valuations, determined upon "actual use", for real property tax
assessment purposes, are the current market valuations, established with the current and
continuing use of these properties, which was the use in existence upon the date of the transfer to
VHS Properties, LLC, on July 4, 2012, as said valuations have varied little over recent years. That

belief of "highest and best use", as is the criteria in emine
Further affiant sayeth naught.

NOTARYP
Residing at
o l.L,,____
My commission expires: --"--I----+-----',-=----:;SUPPLEMENTAL AFFIDAVIT OF VERNON K. SMITH REGARDING REAL PROPERTY
MARKET VALUATIONS MADE FROM CURRENT TAX ASSESSMENTS- PAGE 3

000576

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 8th day of December, 2015 a true and correct copy of
the foregoing was served upon the following:

Allen B. Ellis
Attorney at Law
ELLIS LAW PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com
Christ T. Troupis
Troupis Law Office
801 E. State St., Ste. 50
Eagle, Idaho 83616
Telephone 208-938-5584
Facsimile 208-938-5482

X

U.S. Mail, postage prepaid
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery

,
x

Facsimile
Overnight Mail
H
.

Attorneys for Petitioner Joseph H Smith
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, ADA COUNT,. ·: oNSOLIDATED PRO~ .ERTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S0526120995
2637065
REAL
PRIMARY
118

PARCEL NUMBER:
2014 Bill Number
Property Type :
Tax Roll :
Code Area :

Property Description:

PAR #0995
IN FLOOD DIST S2 OF SEC 23 &
N2 OF SEC 26 4N 1E
#0990-B
Property Address :

5933 N BRANSTETTER ST

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
FLOOD DISTRICT #10
MOSQUITO ABATEMENT
JOPLIN CEMETERY

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
861-2766
577-4646
377-9535

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000133464
.000030348
.000007884

708.97
772 .72
38.65
486 .89
1,333.74
151 .50
1,180.21
531.99
278.28
81.66
77.11
69.69
65.54
14.90
3.87

.011802058

5,795.72

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT· PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH

Certifications & Special Assessments:
DRAINAGE DIST #4

66.50

629-7447

PARTIAL PAYMENTS ARE ACCEPTED ON
REAL PROPERTY TAX AND APPLIED FIRST
TO THE OLDEST DELINQUENCY, THEN TO
CURRENT BALANCE DUE .
PREPAYMENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED .
2014 PROPERTY ASSESSED VALUE

Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdictio n code: 2212
A 2.4% convenience fee wil l be charged .

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
5,862.22
0.00
0.00

TOTAL ASSESSED VALUE:

TOTAL DUE :

5 862.22

PRIOR YEAR TAX:

HOMEOWNER'S EXEMPTION:
TOTAL TAXABLE VALUE:

575,000
83,920
491,080
5 959.68

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
corre'ction(s) on back of payment coupon.

S0526120995

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078m--0013804

g' Please check payment option:
S0526120995

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0HALFPAYMENT

$

2,931.11

0

FULL PAYMENT

$

5,862-22

0

OTHER PAYMENT $
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~ ROPERTY TAX INFORMATION PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real, Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4'" Monday in May.

Subsequent Tax Roll

Real. Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31 st .

January

February 20' h

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1·: and December 31 ·'.

February

March 20'"

November

December 20 111

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 •• of the occupancy year. If
assessed after the 4"' Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction .
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/[)ubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20''· are considered delinquent. If any portion of the first
half tax remains unpaid after the due date. a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month. beginning January
1s'. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 2on,,
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th .
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904. 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR :\-JORE INFORMATION VISIT OUR WEBSITE: WW\V~.\DACOlJNTY.ID.GOVffREASlJRER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS IS DIFFERENT THAN SHOWN
ON BILL, PLEASE INDJCATE:
PHONE NO.

PARCEL.NO. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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, ADA COUNT.. _ :ONSOLIDATED PRO . .ERTY ·TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S0526244432

PARCEL NUMBER :

2637078
REAL
PRIMARY
190

2014 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Description:

PAR #4432 OF
SE4SE4NW4
SEC 26 4N 1E
#244430-S
Property Address:

5933 N BRANSTETTER ST

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL , VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA Fl RE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT
JOPLIN CEMETERY

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646
377-9535

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348
.000007884

1.89
2.05
0.1 0
1.29
3.53
0.40
3.12
1.41
0.74
0.22
0.20
0.18
0.04
0.01

.011668594

15.18

Certifications & Special Assessments:
DRAINAGE DIST #4

629-7447

7.00

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
"**IMPORTANT - PLEASE READ*"*
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT. A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES , PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PARTIAL PAYM ENT S AR E ACCEPTED ON
REAL PROPERTY TAX AND APPLIED FIRST
TO THE OLDEST DELINQUENCY, THEN TO
CURRENT BALANCE DUE .
PREPAYMENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 2212
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
22.18
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

1,300
0
1,300

TOTAL DUE :

22.18

PRIOR YEAR TAX:

15.14

HOMEOWNER'S EXEMPTION :

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon .

S0526244432

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0782!il8-001380Q

g' Please check payment option:
S0526244432

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

11-09

FULL PAYMENT

$

22-18

0

OTHER PAYMENT $
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ROPERTY TAX INFORMATION -

PROPERTY TYPE

-

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1"' and the 4th Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4111 Monday in May and October 31 ·'.

January

February 20 th

Missed Property Roll

Real. Personal & .Manufactured Homes assessed between
November 1" and December 31".

February

March 20 1"

November

December 20' h

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31" of the occupancy year. If
assessed after the 4' h Monday in May. taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://\,vwwJederalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date. a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1''. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20';',
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20"'.
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR MORE INFOR\'IATION VISIT OlJR WEBSITE: WW\Y.ADACOUNT\'.ID.GOV!rREASURER OR CALL (208)287-6800.

!FYOUR MAILING ADDRESS IS DIFFERENTTHAN SHOWN
ON BILL. PLEASE INDICATE:
PHONE NO.

PARCI::L NO.
\!AME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000582

ADA COUNT~~ :ONSOLIDATED PRO~ cRTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street/ P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email : propertytaxquestions@adaweb.net
S0526244434

PARCEL NUMBER:

DUE DATE: DECEMBER 20, 2014

2637079
REAL
PRIMARY
212

2014 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Description:

PAR#4434 OF
NE4SE4NW4
SEC 26 4N 1E
#244430-B
Property Address :

5933 N BRANSTETTER ST

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL , VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT
JOPLIN CEMETERY

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646
377-9535

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348
.000007884

3.03
3.30
0.17
2.08
5.70
0.65
5.05
2.27
1.19
0.35
0.33
0.30
0.06
0.02

.011668594

24.50

Certifications & Special Assessments:
629-7447

DRAINAGE DIST #4

7.50

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
"**IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THEENTIREFlRSTHALFMUSTBE
PAID IN FULL BY DECEMBER 2QTH
AND THE SECOND HALF MUST BE
PAID BY JUNE 20TH
PARTIAL PAYMENTS ARE ACCEPTED ON
REAL PROPERTY TAX AND APPLIED FIRST
TO THE OLDEST DELINQUENC Y, THEN TO
CURRENT BALANCE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit I Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 2212
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
32.00
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

2,100
0
2,100

TOTAL DUE :

32.00

PRIOR YEAR TAX:

27.72

HOMEOWNER'S EXEMPTION :

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon.

S0526244434

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078208-0013810

g Please check payment option:
S0526244434

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

16-00

FULL PAYMENT

$

32-00

0

OTHER PAYMENT $

000583
8348535054505252525152002637079000000000160000000000032005

- -ROPERTY TAX INFORMATION PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT
November

PAYMENT DUE
December 20 th

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1" and the 41'· Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31".

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November F and December 31 st .

February

March 20 th

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 "' of the occupancy year. If
assessed after the 4th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found. if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/r2ubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date. a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1st • Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 201!',
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th •
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR MORE INFORMATION VISIT OlJR WEBSITE: WWW w.\DACOUNTY.ID.GOVffREASURER OR CALL (208)287-<!800.

IF YOUR MAILING ADDRESS JS DIFFERENT THAN SHOWN
ON BILL. PLEASE INDICATE:
PHONE\10.

PARCEL NO.
\!AME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000584

ADA COUNT.. "CONSOLIDATED PRO . .ERTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net
PARCEL NUMBER:

DUE DATE: DECEMBER 20, 2014

Bill Number:
Property Type:
Tax Roll :
Code Area :

2014

Property Description:
PAR #3700 POR N2SE4NW4
SEC 26 4N 1E
#244660-B
Property Address: W CHINDEN BLVD
ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT
JOPLIN CEMETERY

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646
377-9535

SUBTOTAL

DISTRICT LEVY
.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348
.000007884

TAX AMOUNT

3.15
3.46
0.17
2.18
5.98
0.68
5.29
2.38
1.25
0.37
0.35
0.31
0.07
0.02
25.66

.011668594

Certifications & Special Assessments:
629-7447

DRAINAGE DIST #4

7.50

S0526243700
2637076
REAL
PRIMARY
212

BACK OF BILL INCLUDES

CRITICAL PROPERTY TAX DETAILS
...*IMPORTANT - PLEASE READ ...*
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.
TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PA RTIAL PAYM ENTS ARE ACC EPTED ON
RE AL PROPERTY TAX AN D APPLI ED FIRST
TO THE OLD EST DELINQUE NCY, THE N TO
CU RRENT BALANCE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED .
2014

Credit I DeM Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged .

PROPERTY ASSESSED VALUE

TAX ADJUSTMENT:
CURRENT YEAR TAX
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION

0.00
33.16
0.00
0.00

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION :
TOTAL TAXABLE VALUE:

2,200
0
2,200

TOTAL DUE :

33.16

PRIOR YEAR TAX:

30.24

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

(208) 287-6800

PARCEL NUMBER: S0526243700
PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

here if mailing address has changed and indicate
D Check
correction (s) on back of payment coupon .

DUE DATE: DECEMBER 20, 2014
078298-0013807

g' Please check payment option:
S0526243700

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

16-58

FULL PAYMENT

$

33-16

0

OTHER PAYMENT $

000585
8348535054505251554848002637076000000000165800000000033167

-

ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4rc Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 111 Monday in May and October 31 st .

January

February 20'"

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1st and December 31'".

February

March 20 th

November

December 20'h

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 '" of the occupancy year. If
assessed after the 4th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your oheck back
from your financial institution. Payments are subject to bank
clearance. See https:1/wwwJederalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date. a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1st. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20''.
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 2Ql''.
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR \lORE INFOR:VIATION VISI r OUR WEBSITE: WWW.ADACOUNTY.10.GOV/rREASURER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS IS DIFFERENT THAN SHOWN
ON BILL PLEASE INDICATE:

Pf 101\JE NO.

PARCEL '-10. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000586

'

-

ADA COUNTY CONSOLIDATED PRC _/ERTY TAX BILL
TAX YEAR

2014

VICKY J . MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net
S0526212580

PARCEL NUMBER :

DUE DATE: DECEMBER 20, 2014

2637070
REAL
PRIMARY
118

20 14 Bill Nu mber:
Property Type :
Tax Roll :
Code Area :

Property Descri ption:

PAR #2580 IN FLOOD DIST
SECS 23 & 26 4N 1E
Pro perty Address :

W CHINDEN BLVD

ADA COU NTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
861-2766
577-4646
377-9535

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
FLOOD DISTRICT #10
MOSQUITO ABATEMENT
JOPLIN CEMETERY
SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000133464
.000030348
.000007884

19.17
20.93
1.05
13.19
36.12
4.10
31.96
14.41
7.54
2.21
2.09
1.89
1.78
0.40
0.10

.011802058

156.94

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ ***
BILL REQUESTED BY:

WHEN AN Y PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1 % PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH

Certifications & Special Assessments:
14.50

629-7447

DRAINAGE DIST #4

PARTIAL PAYM ENT S ARE ACCEPTED ON
REAL PROPERT Y TAX AN D APPLIED FIR ST
TO THE OLDEST DELI NQUENC Y, THE N TO
CURRE NT BALANCE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE AC CEPTED.
2014 PROPERTY ASSESSED VALUE

Credit I Debit Payments Accepted at
1-800-272-9829 or Officialpayments .com
Enter Jurisdiction code: 2212
A 2.4% convenience fee wi ll be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED :
STATE PROPERTY TAX REDUCTION :

0.00
171.44
0.00
0.00

TOTAL ASSESSED VALUE :
TOTAL TAXABLE VALUE:

13,300
0
13,300

TOTAL DUE :

171.44

PRIOR YEAR TAX:

184.96

HOMEOWNER'S EXEMPTION :

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction (s) on back of payment coupon .

S0526212580

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHEC K.

DUE DATE: DECEMBER 20, 2014
0782'18-0013805

g' Please check payment option:
S0526212580

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$

85 · 72

$

171-44

000587
8348535054504950535648002637070000000000857200000000171446
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ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1"' and the 4'" Monday in May.

Subsequent Tax Roll

Real , Personal & Manufactured Homes assessed between
the 4 111 Monday in May and October 31 •t .

January

February 20111

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1" and December 31 ".

February

March 20 1"

November

December 20' h

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31"' of the occupancy year. If
assessed after the 4'h Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found , if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution . Payments are subject to bank
clearance. See https://www.federalreserve.gov/gubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1st • Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20'',
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 111 •
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR ;\,tORE IN FOR:\IATION VISIT OUR WEBSITE: WWW.ADACOUNT\ .10.GOVffREASURER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS IS DIFFERENTTHAN SHOWN
ON BILL PLEASE lNOICATE:
PHOt\ENO.
PARCEL NO. _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

'.\AM£:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000588

ADA COUNT~ CONSOLIDATED PRC~ ERTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S0526243600

PARCEL NUMBER:

2637075
REAL
PRIMARY
212

2014 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Description :

PAR #3600 @ NW COR SE4NW4
SEC 26 4N 1E
#244660-B
Property Address :

W CHINDEN BLVD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL , VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646
377-9535

SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT
JOPLIN CEMETERY
SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348
.000007884

7.66
8.34
0.42
5.25
14.39
1.64
12.74
5.74
3.00
0.88
0.83
0.75
0.16
0.04

.011668594

61.84

Certifications & Special Assessments:

629-7447

DRAINAGE DIST #4

9.50

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
"""IMPORTANT - PLEASE READ"""
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES , PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST .

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PARTIAL PAYMENTS ARE ACCEPTED ON
REAL PROPERTY TAX A ND APP LI ED FIRST
TO THE OLDEST DELINQUENC Y, THEN TO
CURRENT BALANCE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit I Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX :
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION:

0.00
71.34
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

5,300
0
5,300

TOTAL DUE :

71 .34

PRIOR YEAR TAX:

73.10

HOMEOWNER'S EXEMPTION:

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon .

S0526243600

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0782g8.-()()1360f5

g' Please check payment option:
0 HALF PAYMENT $
0 FULL PAYMENT $

S0526243600

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0

35-67
71-34

OTHER PAYMENT $

000589
8348535054505251544848002637075000000000356700000000071349

-

ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

TAX BILL SENT

DEFINITION

November

PAYMENT DUE
December 20 th

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1' t and the 4•· Monday in May.

Subsequent Tax Roll

Real. Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31".

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November F and December 31 st •

February

March 20 th

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 •: of the occupancy year. If
assessed after the 4 th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month. beginning January
1°'. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20l",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th .
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR ,,JORE INFORMATION VISIT OlJR WEBSITE: WWW~.\.DACOUNTY.ID.GOVffREASURER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS JS DJFFERENTTHAN SHOWN
ON BILL, PLEASE INDJCATE:

PHONE\10.
PARCELNO. _ _ _ _ _ _ _ _ _ _ _ _ _ __
>lAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000590

ADA COUNT. CONSOLIDATED PRC_ ERTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net
PARCEL NUMBER:
2014 Bill Number:
Property Type:
Tax Roll:
Code Area:

DUE DATE: DECEMBER 20, 2014
Property Description:
PAR #4265 NR CTR SE4NW4
SEC 26 4N 1E
#244255-B
Property Address: 9907 W CHINDEN BLVD
ADA COU NTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT
SCHOOL #2 OTHER
SCHOOL #2 BOND
SCHOOL#2EMERGENCY
SCH #2 SUPPLMNT
ADA COUNTY
INDIGENT (WELFARE) SERVICES
NORTH ADA FIRE
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT
JOPLIN CEMETERY

PHONE#

855-4500
855-4500
855-4500
855-4500
287-7000
287-7000
375-0906
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646
377-9535

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY
.001443736
.001573513
.000078696
.000991475
.002715924
.000308508
.002403289
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348
.000007884

1.41
1.57
0.08
0.99
2.72
0.31
2.40
1.08
0.57
0.17
0.16
0.14
0.03
0.01

.011668594

11.64

Certifications & Special Assessments:
DRAINAGE DIST #4

629-7447

8.50

S0526244265
2637077
REAL
PRIMARY
190

BACK OF Bill INCLUDES
CRITICAL PROPERTY TAX DETAILS
"**IMPORTANT - PLEASE READ"**
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT. A 2 % LATE CHARGE WILL BE
APPLIED. INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PARTIAL PAYM ENTS ARE ACCEPTED ON
REAL PROPERTY TAX AN D APP LI ED FIRST
TO THE OL DEST DELI NQUENCY. THE N TO
CURRENT BALAN CE DUE.
PREPAYM EN TS FO R TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpa yments.com
Enter Jurisdiction code: 2212
A 2.4% convenience fee w ill be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
20.14
0.00
0.00

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION:
TOTAL TAXABLE VALUE:

1,000
0
1,000

TOTAL DUE:

20.14

PRIOR YEAR TAX:

12.62

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

(208) 287-6800

PARCEL NUMBER: S0526244265
PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

Check here if mailing address has changed and indicate
D correction(s)
on back of payment coupon .

DUE DATE: DECEMBER 20, 2014
078298-0013808

g' Please check payment option:
S0526244265

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0

HALF PAYMENT

$

10-07

D

FULL PAYMENT

$

20-14

0

OTHER PAYMENT $

000591
8348535054505252505453002637077000000000100700000000020142

.

ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

TAX BILL SENT

DEFINITION

PAYMENT DUE
December 20 1"

Property Tax Roll

Real, Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4t" Monday in May.

Subsequent Tax Roll

Real. Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31 ''.

January

February 20 th

Missed Property Roll

Real, Personal & Manufactured Homes assessed between
November F and December 31".

February

March 20 th

November

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 "' of the occupancy year. If
assessed after the 4 th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent. a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1s'. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 201'',
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 t"·
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR \10RE INFORI\IATION VISIT OlJR WEBSITE: W\VW.ADACOlJNTY.JD.GOVffREASURER OR CALL (208)287-6800.

!FYOUR MAILING ADDRESS IS DIFFERENT THAN SHOWN
0:\ BILL. PLEASE JNDJCATE:
PHONE"IO.

PARCELNO. _ _ _ _ _ _ _ _ _ _ _ _ _ __
NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000592

-

EXHIBIT "2"

000593

MAKE CHEC.ABLE TO:

JEFFERS

OUNTY TAX COLLECTOR

JEFFER9N COUNTY TAX YEAR 2014

KRISTINE LU,
PO BOX 146
RIGB Y ID 83442

RPJ0227005007A

PARCEL NUMBER:

Phone:(208 )7 45-9219

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702~4973

Bill Number:

135659

CODE AREA:

034000

JEFFERSON COUNTY
SCHOOL DISTRICT #253
ROAD & BRIDGE SPECIAL
HAMER FIRE DIST
MIDWAY PEST ABATMENT DIST
JEFFERSON LIBRARY
WESTJEFFAMBULANCE
WEST JEFF CEMTY
63-1305 JUDGMENT

.004293616
.004251 630
.000840000
.000622933
.000489240
.000440271
.000179904
.000113738
.000050311

30.07
29.76
5.88
4.36
3.42
3.08
1.26
0.80
0.35

Total Tax/Certs:

.011281643

78.98
0.00
0.00
0.00
78.98

Property Address:
ID 000Legal Description :
LOTS 7 TO 15 INCL & JOINING
VACATED STREETS & ALLEYS:
ORD #5; BLOCK 5; HAMER
Total Acres:

1.360

Less Circuit Breaker:
Less Prepayments:

DELINQUE~t't'.A.x' YEARS,,
_NONE

Less Administrative Adj:

Net Tax/Certs Due:

***

***IMPORTANT***
PLEASE READ BOTH FRONT AND BACK
MONTHLY PAYMENTS ARE ACCEPTED

***

** Note: Tax Collector Accepts Additional Payments Anytime.

Property & Tax Summary
Assessed Property Value:

7,000

Homeowners Exemption:

0

Taxable Market Value :

7,000

This tax bill will be the only notice or reminder for the 201 4 tax year. There will not be a
re minder mailed out for the June 20th collection . If you would like an email reminder please
call or email us with your information . Klund@co.jefferson.id.us.

LAST YEAR

TO AVOID LATE CHARGES, PAYMENTS MUST BE
RECEIVED OR POSTMARKED BY THE DUE DATE.

Taxable Market Value:
Tax Charge:

CURRENT YEAR

7,000
81.92

7,000
78.98

TAX DUE AMOUNTS
First Half:
39.49

Call us at (208) 745-9219 if you would like to
pay using a credit card, a 2.75% fee applies.

*

0 0 0 1 3 S6 S 9 2

Illllll lllll llllllllll l lll llllllllll llll 1111111111111111

*

*

Full Year:
78.98

FOR PROPER CREDIT THIS STUB MUST BE RETU RNED WITH PA YMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLE ARANCE.

FOR PROPER CREDIT THI S STUB MUST BE RE TURNE D WITH PAYMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLEARANCE.

Illllll lllll llllllllll l lll lllll lllll llll 1111 11 111111111

Second Half:
39.49

0 0 0 1 3 S6 S 9 1

Illlllllllll lllll lllll l lll llllllllll lllll111111111111 1111

*

*

1ST HALF

2ND HALF
39.49

JEFFERSON COUNTY TAX YEAR 2014

KRISTINE LUND, TAX COLLECTOR
PO BOX 146
RIGB Y, ID 83442
(208)745-9219

KRISTINE LUND, TAX COLLECTOR
PO BOX 146
RIGBY, ID 83442
(208 )745-9219

Account: VHS PROPERTIES LLC
Parcel Number: RPJ0227005007A
Bill Number: 135659
Code Area: 034000
ELINOUENT IF NOT PAID ON OR BEFORE

NONE

June 20, 2015

TO AVOID LATE FEE MAIL BY THE 19TH

Account:
Parcel Number:
Bill Number:
Code Area :

VHS PROPERTIES LLC
RPJ0227005007A
135659
034000

DELI NQUENT IF NOT PAID ON OR BEFORE

TO AVOID LATE FEE MAIL BY THE 19TH

*

FULL

39.49

JEFFERSON COUNTY TAX YEAR 2014
DELINQUENT YEAR S

0 0 0 1 3 S6 S9 0

78.98

DELINQUENT YEARS

NONE

December 20, 2014

000594
078251--0°i1~/Jf201 4

MAKE CHEC.ABLE TO:

JEFFERS

OUNTY TAX COLLECTOR

KRISTINE L
PO BOX 146
RIGBY ID 83442

JEFFER

N COUNTY TAX YEAR 2014
RP07N36E110001

PARCEL NUMBER:

Phone:(208 )745-9219

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702-4973

Bill Number:

132154

CODE AREA:

037000

JEFFERSON COUNTY
SCHOOL DISTRICT #253
ROAD & BRIDGE SPECIAL
HAMER FIRE DIST
MIDWAY PEST ABATMENT DIST
JEFFERSON LIBRARY
WEST JEFF AMBULANCE
WEST JEFF CEMTY
63-1305 JUDGMENT

.004293616
.004251630
.000840000
.000622933
.000489240
.000440271
.000179904
.000113738
.000050311

1,397.14
1,383.49
273.34
202.70
159.20
143.27
58.54
37.01
16. 37

Total Tax/Certs:

.011281643

3,671 .06
0.00
0.00
0.00
3,671.06

Property Address:
ID 000Legal Description:
ALL, SEC 11;
TWP 7 NORTH RGE 36 EBM

Total Acres:

640.000

Less Circuit Breaker:
Less Prepayments:
Less Administrative Adj :

DE{INQUENT'T f-X YEARS
NO_NE

Net Tax/Certs Due:

***

***IMPORTANT***
PLEASE READ BOTH FRONT AND BACK
MONTHLY PAYMENTS ARE ACCEPTED

***

** Note: Tax Collector Accepts Additional Payments Anytime.

Th is tax bill will be th e only notice or reminder for th e 2014 tax year. There will not be a
re minder mailed out for the Ju ne 20th collection. If you would like an email reminder please
c a ll or email us with your information. Klund@co.jefferson.id.us.

TO AVOID LATE CHARGES, PAYMENTS MUST BE
RECEIVED OR POSTMARKED BY THE DUE DATE .

Property & Tax Summary
Assessed Property Value:

325,403

Homeowners Exemption:

0

Taxable Market Value:

325,403
LAST YEAR

Taxable Market Value:
Tax Charge:

CURRENT YEAR

325,544
3,810.56

325,403
3,671 .06

TAX DUE AMOUNTS
Call us at (208) 745-9219 if you would like to
pay using a credit card, a 2.75% fee applies.
FOR PROPER CREDIT TH IS STUB MUST BE RETURNED WITH PAYMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLEARANCE.

Illlll lllll lllll lllll lllll llll lllll lllll 1111111111111111
*0001321S42*

First Half:
1 835.53

Second Half:
1 835.53

Full Year:
3 671.06

FOR PROPER CREDIT THI S STUB MUST BE RETURNED WITH PAYMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLEARANCE

Illllll lllll lllll lllll llllllllll lllll lllll 11111 11111 11111111
*0001321S41*

Illllll lllll lllll lllll lllll llll lllll lllll 111111111111 1111
* 0 0 0 1 3 2 1 5 .4 0 *

2ND HALF

1ST HALF

FULL

1,835.53

1,835.53

3,671 .06

JEFFERSON COUNTY TAX YEAR 2014

JEFFERSON COUNTY TAX YEAR 2014

KRISTINE LUND, TAX COLLECTOR

KRISTINE LUND, TAX COLLECTOR

PO BOX 146
RI GBY, ID 83442

Account:
Parcel Number:
Bill Number:
Code Area:

(208)745-92 19

DELINQUENT YEARS

VHS PROPERTIES LLC
RP07N 36E110001
132154
037000

ELINQU ENT IF NOT PAID ON OR BEFORE

NONE

June 20, 2015

TO AVOID LATE FEE MAIL BY THE 19TH

PO BOX 146
RIG BY, ID 83442

Account:
Parcel Number:
Bill Number:
Code Area:

(208)745-9219

VHS PROPERTIES LLC
RP07N 36E110001
132154
037000

DELINQUENT IF NOT PAID ON OR BEFORE

TO AVOID LATE FEE MAIL BY THE 19TH

DELI NQUENT YEARS

NONE

December 20, 2014

000595

078251-0010198

TXNT2014

MAKE CHEC'a'ABLE TO:

JEFFERS~OUNTY TAX COLLECTOR

JEFFER

KRISTINE LUND
PO BOX 146
RIGBY ID 83442

RP07N36E020001

PARCEL NUMBER:

Phone:(2.08)7 45-9219

7831

N COUNTY TAX YEAR 2014

RP07N36E020001 ********3-DIGIT 837

•1 1·' 111ll11l11l11l•• 1111111 1• 11 •11 111 •1••l1 11 1• 1111 •• 11lll• 1•111
VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702-4973

Bill Number:

132110

CODE AREA:

037000

JEFFERSON COUNTY
SCHOOL DISTRICT #253
ROAD & BRIDGE SPECIAL
HAMER FIRE DIST
MIDWAY PEST ABATMENT DIST
JEFFERSON LIBRARY
WEST JEFF AMBULANCE
WEST JEFF CEMTY
63-1305 JUDGMENT

.004293616
.004251630
.000840000
.000622933
.000489240
.000440271
.000179904
.000113738
.000050311

1,383.24
1,369.69
270.61
200.68
157.61
141.84
57.96
36 .64
16.21

Total Tax/Certs:

.011281643

3,634.48
0.00
0.00
0.00
3,634.48

Property Address:

2501 E 2300 N
HAMER ID 83425-0000
Legal Description:
ALL, SEC2,
TWP 7 NORTH RGE 36 EBM

Total Acres:

638.950

DELINQUENT TAX YEARS _·

Less Circuit Breaker:
Less Prepayments:
Less Administrative Adj:

NONE

***

***IMPORTANT***
PLEASE READ BOTH FRONT AND BACK
MONTHLY PAYMENTS ARE ACCEPTED

***

** Note: Tax Collector Accepts Additional Payments Anytime.

This tax bill will be the only notice or reminder for the 2014 tax year. There will not be a
reminder mailed out for the June 20th collection. If you would like an email reminder please
ca ll or email us with your information . Klund@co.jefferson.id .us.

TO AVOID LATE CHARGES, PAYMENTS MUST BE
RECEIVED OR POSTMARKED BY THE DUE DATE.

- , iii1 .-i

•

~-~ ~
Call us at (208) 745-9219 if you would like to
pay using a credit card, a 2.75% fee applies.

Net Tax/Certs Due:

Property & Tax Summary
Assessed Property Value:

322,157

Homeowners Exemption:

0

Taxable Market Value:
Taxable Market Value:
Tax Charge:

lllll lllll llll lllll llll l l l llll lllll 11111111111111111
* 0 0 D1 3 2 1 1 D2 *

322,157
3,770.96

First Half:
1 817.24

Second Half:
1 817.24

FOR PROPER CRED IT THIS STUB MUST BE RETURNED WITH PAYMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLEARANCE.

IIIIIII IIIII IIIII IIIII IIIII Ill llll lllll 11111111111111111

*0

DD1 3 2 1 1 D1

*

I

lllll llll llll lllll lllll l l l l lll llll 1111111111 1111111
* DDD1 3 2 1 1 DD*

2ND HALF

1ST HALF

FULL

1,817.24

1,817.24

3,634.48

JEFFERSON COUNTY TAX YEAR 2014

KRISTINE LUND, TAX COLLECTOR
PO BOX 146
RIGBY , ID 83442
(208)745-9219

KRISTINE LUND, TAX COLLECTOR
PO BOX 146
RIGBY, ID 83442
(208)745-9219

ELINOUENT IF NOT PAID ON OR BEFORE

DELINQUENT YEARS

NONE

June 20, 2015

TO AVOID LATE FEE MAIL BY THE 19TH

322,157
3,634.48
Full Year:
3 634.48

JEFFERSON COUNTY TAX YEAR 2014

Account: VHS PROPERTIES LLC
Parcel Number: RP07N36E020001
Bill Number: 132110
Code Area: 037000

CURRENT YEAR

TAX DUE AMOUNTS

FOR PROPER CREDIT THIS STUB MUST BE RETURNED WITH PAYMENT
PERSONAL CHECKS ARE SUBJECT TO BANK CLEARANCE.

I

322,157
LAST YEAR

Account:
Parcel Number:
Bill Number:
Code Area:

VHS PROPERTIES LLC
RP07N36E020001
132110
037000

DELINQUENT IF NOT PAID ON OR BEFORE

TO AVOID LATE FEE MAIL BY THE 19TH

DELINQUENT YEAR S

NONE

December 20, 2014

000596

078251-0~Afll201 4

-

EXHIBIT "3"

000597

ADA COUNT'.
:ONSOLIDATED PRO. ERTY ·TAX BILL
'
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
ForTaxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S1507110000

PARCEL NUMBER:

2643567
REAL
PRIMARY
233

201 4 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Descri ption:

E2NE4
SEC 7 2N 2E
#8305406
Property Address :

S COLE RD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348

15.19
3.08
1.74
0.05
2.98
11.95
1.36
4.77
2.49
0.73
0.69
0.62
0.13

.010402941

45.78

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
*"*IMPORTANT - PLEASE READ*"*
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WI LL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYIN G
DELI NQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PA RTI AL PAYM ENTS A RE AC CEPTED ON
REAL PROPERT Y TAX A ND APPLIED FIRS T
TO THE OLDEST DELI NQU ENCY. THE N TO
CURRENT BALANC E DUE .
PREPAYM ENTS FOR TAX YEARS NO T YET
BILLED ARE AC CEPTED .
2014 PROPERTY ASSESSED VALUE

Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged.

TAX ADJUSTM ENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
45.78
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

4,400
0
4,400

TOTAL DUE :

45.78

PRIOR YEAR TAX:

40.54

HOMEOWNER'S EXEMPTION :

-PAYMENTS
---- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ..,:
MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.
IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction (s) on back of payment coupon .

S1507110000

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0~13815

g' Please check payment option:
S1507110000

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

22-89

FULL PAYMENT

$

45-78

0

OTHER PAYMENT $

000598
8349534855494948484848002643567000000000228900000000045785

ROPERTY TAX INFORMATION DEFINITION

PROPERTY TYPE

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT
November

PAYMENT DUE
December 20 th

Property Tax Roll

Real. Personal, Operating Property and Manufactured Hornes
assessed between January 1•1 and the 410 Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 1h Monday in May and October 31 s'.

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1st and December 31".

February

March 20 1"

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31" of the occupancy year. If
assessed after the 4'h Monday in May. taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid. Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20 th are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1". Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20'".
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th •
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR \10RE INFOR\IATION VISIT OUR \VEBSITE: WWW.ADACOUNTY.ll>.GOVffREASURER OR CALL (208)287-6800.

lF YOUR MAILING ADDRESS IS DIFFERENT THAN SHOWN
O\i BILL PLEASE INDICATE:
PHONENO.

PARCEL NO.
~AME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000599

ADA COUNT'. :ONSOLIDATED PRO~ 2RTY TAX BILL
I

TAX YEAR

2014

•

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S1508220000

PARCEL NUMBER:

2643588
REAL
PRIMARY
233

2014 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Description:

W2NW4
SEC 8 2N 2E
#8305406
Property Address

S PLEASANT VALLEY RD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348

15.19
3.08
1.74
0.05
2.98
11.95
1.36
4.77
2.49
0.73
0.69
0.62
0.13

.010402941

45.78

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PARTIAL PAYM ENTS ARE ACCEPTED ON
REAL PROPERT Y TAX AND APPLIED FIRST
TO THE OLDEST DELINQUENC Y, THEN TO
CURRENT BALANCE.DUE .
PREPAYMENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit / Debit Paym ents Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION:

0.00
45.78
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

4,400
0
4,400

TOTAL DUE :

45.78

PRIOR YEAR TAX:

40.54

HOMEOWNER'S EXEMPTION:

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon.

S1508220000

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014

g' Please check payment option:
S1508220000

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

22-89

FULL PAYMENT

$

45-78

0

OTHER PAYMENT $

000600
8349534856505048484848002643588000000000228900000000045782

ROPERTY TAX INFORMATION PROPERTY TYPE

DELINQUENCY PROCESS

DEFINITION

Tax Deed

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

TAX BILL SENT

DEFINITION

November

PAYMENT DUE
December 20 1"

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1" and the 4'' Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31 ''.

January

February 20 th

Missed Property Roll

Real, Personal & Manufactured Homes assessed between
November 1 ·, and December 31".

February

March 20 th

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 <: of the occupancy year If
assessed after the 4 11 ' Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1 % per month. beginning January
1". Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20 1",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20"'.
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR MORE INFORMATION VISIT OUR WEBSITE: WW\V~.\DACOUNTY.JD.GOV!fREASURER OR CALL (208)287-(JSOO.

IF YOUR MAILING ADDRESS IS DIFFERENT THAN SHOWN
ON B!LL. PLEASE INDJCATE:

PHONLNO.
PARCEL.NO. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

:\//\ME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000601

ADA COUNT'. :ONSOLIDATED PROi. ERTY ·TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S1032438400

PARCEL NUMBER:

2640001
REAL
PRIMARY
01-6

201 4 Bill Number:
Property Type:
Tax Roll:
Code Area:

Property Descri ption:

SW4SE4
SEC 32 3N 2E
#430000 R
Property Address

S PLEASANT VALLEY RD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

BOISE CITY
SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT ~ELFARE) SERVICES
ADA COUN
HIGHWAY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
MOSQUITO ABATEMENT

395-7820

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123

562-3299
287-2962
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.007483707
.003449660
.000700000
.000394511
.000011054
.000677715

14.95
6.90
1.40
0.79
0.02
1.36

.002715924

5.43

.000308508
.001083315
.000166280

0.62

2.17

.000030348

0.33
0.31
0.06

.017178050

34.34

.000157028

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ ***
BILL REQUESTED BY

WHEN AN Y PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WI LL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHEN PAY ING
DELINQUENT BALANCES , PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PARTIA L PAYM ENTS A RE ACC EP T ED ON
REA L PROPERTY TAX A ND A PPLIED FIRST
TO THE OLDEST DELINQUENC Y. T HEN TO
CURRENT BA LA NCE DUE.
PREPAYM ENTS FOR TAX YEA RS NOT YET
BILLED ARE ACC EPTED.

2014 PROPERTY ASSESSED VALUE

Credit / Debit Paymen ts Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00

34.34
0.00
0.00
34.34

TOTAL DUE :

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION :
TOTAL TAXABLE VALUE:

2,000
0
2,000

PRIOR YEAR TAX:

20.24

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon.

S1032438400

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0782GS--0013811

S1032438400

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

g' Please check payment option:
0 HALF PAYMENT $

17-17

0

FULL PAYMENT

34-34

0

OTHER PAYMENT $

$

000602
8349485150525156524848002640001000000000171700000000034347

ROPERTY TAX INFORMATION PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4" Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4u, Monday in May and October 31 st •

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1" and December 31".

February

March 20i"

November

December 20' h

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 '" of the occupancy year. If
assessed after the 4 1h Monday in May. taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid. Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1 % per month, beginning January
1s'. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20"·.
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 2on,_
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR MORE INFORMATION VISIT OUR WEBSITE: WWW.ADACOUNTY.m.covrrREASURER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS IS DIFFERE:\iTTHAN SHOWN
OJ\ BILL PL LASF INDICATE:
PIIONENO.
PARCEL NO.

NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000603

ADA couNT'L :oNSOLIDATED PRO- cRTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street/ P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S1505310000

PARCEL NUMBER:

2643538
REAL
PRIMARY
233

2014 Bill Number:
Property Type :
Tax Roll :
Code Area :

Property Description:

SW4
SEC 5 2N 2E
Property Add ress :

S PLEASANT VALLEY RD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL , VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

SCHOOL #1 M & 0
SCHOOL #1 BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348

30.34
6.16
3.47
0.10
5.96
23.90
2.71
9.53
4.99
1.46
1.38
1.25
0.27

.010402941

91.52

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
,..,.IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN AN Y PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST .

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PARTI AL PAYM ENTS ARE ACCEPTED ON
RE AL PROPERTY TAX AND APPLIED FIRST
TO TH E OLDEST DELINQUENC Y, THEN TO
CURRENT BALAN CE DUE.
PREPAYMENTS FOR TAX YEARS NOT YET
BILLED ARE AC CEPTED .
2014 PROPERTY ASSESSED VALUE

Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpayments .com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee will be charged.

TAX ADJUSTM ENT:
CURRENT YEAR TAX :
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
91.52
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

8,800
0
8,800

TOTAL DUE :

91.52

PRIOR YEAR TAX:

81.06

HOMEOWNER'S EXEMPTION :

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s ) on back of payment coupon .

S1505310000

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078296-0013814

g Please check payment option:

S1505310000

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

FULL PAYMENT

$

0

OTHER PAYMENT $

45-76
91-52

000604
8349534853514948484848002643538DDDDDDDDD4576DDDDDDDDD91520

ROPERTY TAX INFORMATION PROPERTY TYPE

,

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real, Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4 th Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4th Monday in May and October 31 s,.

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November F and December 31 ".

February

March 20 th

November

December 20 1''

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 ' ' of the occupancy year. If
assessed after the 4u, Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction .
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalresE)rve.gov/pubs/checkconv/

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20 1",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20' h •

CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20''' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month. beginning January
1"'. Call our office for payoff balances.

RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904. 63-1012 & 63-1014)

PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR :'\10RE INFORMATION VISIT OlJR WEBSITE: WWW ~.\DACOUNTY.ID.GOVffREA..c;;lJRER OR CALL (208)287-(,8()().

lFYOUR MAIi.iNG ADDRESS IS DJFFFRENTTHAN SHOWN
ON BILL. PLEASE INDJCATE:

PHONLNO.
PARCEL NO.
>I.AME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000605

ADA COUNT'. :ONSOLIDATED PRO~ cRTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

PARCEL NUMBER :

S1505210000

2014 Bill Number:
Property Type:
Tax Roll :
Code Area :

Property Descri ption:
E2NW4
SEC 5 2N 2E

Property Address : S PLEASANT VALLEY RD
ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

SCHOOL #1 M & 0
SCHOOL #1 BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
362-0181
562-3299
287-2962
577-4646
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348

15.19
3.08
1 .74
0.05
2.98
11.95
1 .36
4.77
2 .49
0.73
0 .69
0 .62
0 .13

.010402941

45 .78

2643536
REAL
PRIMARY
233

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED. INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES ,
THEENTIREFlRSTHALFMUSTBE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 2orH
PARTIAL PAYM ENTS ARE ACCEPTED ON
REAL PROPERT Y TAX AN D APPLIED FIRST
TO THE OL DEST DELINQUEN CY, THEN TO
CURRE NT BALAN CE DUE .
PREPAYM ENTS FO R TAX YEARS NOT YET
BI LLED ARE ACCEPTED .
2014 PROPERTY ASSESSED VALUE

Credit / Debrt Payments Accepted at
1-800-272-9829 or Officialpayments .com
Enter Jurisdiction code: 2212
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0 .00

45 .78
0 .00
0 .00

411.78

TOTAL DUE :

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION:
TOTAL TAXABLE VALUE:

4,400

PRIOR YEAR TAX:

40.54

0
4,400

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction (s) on back of payment coupon .

S1505210000

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0782Q8.-0013812

g' Please check payment option:
S1505210000

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT

$

22-89

FULL PAYMENT

$

45-78

0

OTHER PAYMENT $

000606
8349534853504948484848002643536000000000228900000000045788

ROPERTY TAX INFORMATION PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS
Tax Deed

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing. not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

DEFINITION

TAX BILL SENT
November

PAYMENT DUE
December 20 11 '

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1·1 and the 4'' Monday in May.

Subsequent Tax Roll

Real. Personal & Manufactured Homes assessed between
the 4"' Monday in May and October 31 st .

January

February 20 th

Missed Property Roll

Real, Personal & Manufactured Homes assessed between
November F and December 31".

February

March 2Qth

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 ., of the occupancy year. If
assessed after the 4 t" Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found. if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month. beginning January
1st • Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20 t",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20"'.
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR :VIORE INFORMATION VISIT OUR WEBSITE: WWW ML\.DACOlJNTV.ID.GOVffREASlJRER OR CALL (208)287-6800.

lF YOUR MAI UNG ADDRESS IS DIFFERENTTHAN SHOWN
Ol\i BILL PLEASE INDJCATE:

PHONE\lO.
PARCELNO. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000607

ADA COUNT'.. ·coNSOLIDATED PRO . cRTY ·TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email : propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

S1505220000

PARCEL NUMBER :

2643537
REAL
PRIMARY
233

20 14 Bill Num ber:
Property Type :
Tax Roll :
Code Area :

Property Description :

W2NW4
SEC 5 2N 2E
Property Address :

S PLEASANT VALLEY RD

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRI CT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
ADA COMMUNITY LIBRARY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
PEST EXTERMINATION
MOSQUITO ABATEMENT

854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
362-0181
562-3299
287-2962
577-4646

577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000566678
.000166280
.000157028
.000141920
.000030348

41.77
8.47
4.77
0.13
8.20
32.86
3.73
13.11
6.86
2.01
1.90
1.72
0.37

.010402941

125.90

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT- PLEASE READ***
BILL REQUESTED BY:

WHEN AN Y PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELI NQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHE N PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST .

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 2QTH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PARTIAL PAYM ENTS A RE ACC EPTED ON
REAL PROPERTY TAX AN D APPLI ED FIRST
TO THE OLDEST DELINQUE NC Y, THE N TO
CURRE NT BALAN CE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

Credit I Debit Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee w ill be charged.

TAX ADJUSTM ENT:
CURRENT YEAR TAX :
PREPAYMENTS RECEIVED:
STAT E PROPERTY TAX REDUCTION :

0.00
125.90
0.00
0.00

TOTAL ASSESSED VALUE:
TOTAL TAXABLE VALUE:

12,100
0
12,100

TOTAL DUE :

125.90

PRIOR YEAR TAX:

109.22

HOMEOWNER'S EXEMPTION :

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing add ress has changed and indicate
correction(s ) on back of payment coupon.

S1505220000

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078:zgs.(X)1 381 3

g' Please check payment option:
S1505220000

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$
$

62-95
125. 90

000608
8349534853505048484848002643537000000000629500000000125900

ROPERTY TAX INFORMATION PROPERTY TYPE

.

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 4th Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 t" Monday in May and October 3F.

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1•: and December 31".

February

March 20 th

November

December 20 th

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31"' of the occupancy year. If
assessed after the 4'h Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent If taxes remain unpaid. Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20'",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th •

CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent If any portion of the first
half tax remains unpaid after the due date. a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1st . Call our office for payoff balances.

RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)

PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR 'VIORE lNFOR\HTION VISIT OlJR WEBSITE: WWW.ADACOUNT\ .ID.GOVffREASURER OR CALL (208)287-6800.

lF YOUR MAILING ADDRESS IS DIITERENTTHAN SHOWN
Oi\ BILL, PLEASE INDICATE:

PllONE"\.O.
PARCEL NO.

NAML _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000609

-

EXHIBIT "4"
Refer to Exhibit "1"

000610

.

'

-

EXHIBIT "5"

000611

r

ADA COUNT'. :ONSOLIDATED PRO._ _.:RTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street/ P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

2014 Bill Number:
Property Type :
Tax Roll :
Code A rea :

Property Description:

LOT 7 BLK 29
FAIRVIEW ADD
Property Address :

R2734251695
2535442
REAL
PRIMARY
01-6

PARCEL NUMBER:

1900 W MAIN ST

URBAN RENEWAL AGENC Y:

30TH STREET AREA UR PROJECT

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

BOISE CITY
SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
MOSQUITO ABATEMENT

395-7820
854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
562-3299
287-2962
577-4646

SUBTOTAL
UR 30TH STREET AREA
SCH #1 BOND
SCH #1 SUPPLEMENTAL

384-4264
854-4029
854-4029

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.007483707
.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000166280
.000157028
.000030348

1,159.23
534.35
108.43
61 .11
1.71
104.98
420.70
47.79
167.81
25.76
24.32
4.70

.017178050

2,660.89

.016083539
.000700000
.000394511

19.30
0.84
0.47

.017178050

20.61

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHE N ANY PORTION OF THE TAX BECOMES
DELINQUENT. A 2% LATE CHARGE WI LL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHE N PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20TH
PARTI AL PAYM ENTS ARE ACCEP TED ON
REAL PROPERTY TAX AND APPLIED FIR ST
TO THE OLDEST DELINQUEN CY. THE N TO
CU RRE NT BALANCE DUE .
PREPAYM EN TS FOR TAX YEAR S NOT YET
BILLED ARE ACCEPTED .
2014 PROPERTY ASSESSED VALUE

Credit / Debrt Payments Accepted at
1-800-272-9829 or Officialpa yments.com
Enter Jurisdiction code : 2212
A 2.4% convenience fee will be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED:

STATE PROPERTY TAX REDUCTION :

0.00
2,681.50
0.00
0.00

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION :
TOTAL TAXABLE VALUE:

TOTAL DUE :

2 681 .50

PRIOR YEAR TAX:

156,100
0
156,100
2 901.60

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

Check here if mailing address has changed and indicate
correction (s) on back of payment coupon .

(208) 287-6800
PARCEL NUMBER:

R2734251695

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078303-00007Sl7

g' Please check payment option:
R2734251695

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$

1,340.75

$

2,681-50

000612
8250555152505349545753002535442000000013407500000002681501

.

ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT
November

PAYMENT DUE
December 20 th

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1" and the 4H, Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4'" Monday in May and October 31 " .

January

February 2Qth

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November F and December 31 st •

February

March 20 th

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 st of the occupancy year. If
assessed after the 4 th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date 1s considered the payment
or filing date. NOTE: A postage meter stamp 1s not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent. a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://ww:w.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1 % per month. beginning January
1•t. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20;',
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 th .
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes, prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR '.\'JORE INFORMATION VISIT OUR WEBSITE: WWW.ADACOlJNTY.lD.GOVffREASlJRER OR CALL (208)287..(JSOO.

lF YOUR MAILING ADDRESS lS DIFFERENT THAN SHOWN
ON BILL. PLEASE JNDIC ATE:
PHONE NO.
PARCEL'\iO. _ _ _ _ _ _ _ _ _ _ _ _ _ __
\/AME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000613

ADA COUNT,._ :ONSOLIDATED PRO. .ERTY TA>C BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

2535441
REAL
PRIMARY
01-6

2014 Bill Number:
Property Type :
Tax Roll:
Code Area :

Property Description:

LOT 6 BLK 29
FAIRVIEW ADD
Property Address :

R2734251690

PARCEL NUMBER :

1902 W MAIN ST

URBAN RENEWAL AGENCY :

30TH STREET AREA UR PROJECT

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL , VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE.
TAXING DISTRICT

PHONE#

395-7820
854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
562-3299
287-2962
577-4646

BOISE CITY
SCHOOL #1 M & 0
SCHOOL#1BOND
SCH #1 SUPPLMNT
SCHOOL#10THER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
MOSQUITO ABATEMENT
SUBTOTAL

384-4264
854-4029
854-4029

UR 30TH STREET AREA
SCH #1 BOND
SCH #1 SUPPLEMENTAL

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.007483707
.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000166280
.000157028
.000030348

543.32
250.45
50.82
28.64
0.80
49.20
197.18
22.40
78.65
12.07
11.40
2.20

.017178050

1,247.13

.016083539
.000700000
.000394511

41 .76
1.82
1.03

.017178050

44 .61

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PARTIAL PAYMENTS ARE ACCEPTED ON
REAL PROPERTY TAX AND APPLIED FIRST
TO THE OLDEST DELINQUENCY, THEN TO
CURRENT BALANCE DUE .
PREPAYMENTS FOR TAX YEARS NOT YET
BILLED ARE ACCEPTED.
2014 PROPERTY ASSESSED VALUE

TAX ADJUSTMENT:
CURRENT YEAR TAX:
Credit / Debit Payments Accepted at
1-800-272-9829 or Officialpa yments.com
Enter Jurisdiction code: 2212
A 2.4% convenience fee w ill be charged.

PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
1,291.74
0.00
0.00

TOTAL ASSESSED VALUE:
HOMEOWNER'S EXEMPTION:
TOTAL TAXABLE VALUE:

TOTAL DUE :

1 291.74

PRIOR YEAR TAX:

75,200

0
75,200
1 345.16

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

Check here if mailing address has changed and indicate
correction(s) on back of payment coupon .

(208) 287-6800
PARCEL NUMBER:

R2734251690

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014

g' Please check payment option:
R2734251690

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$
$

645. 87
1,291.74

000614
8250555152505349545748002535441000000006458700000001291740
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ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

DELINQUENCY PROCESS

Real Property

Land and/or improvements

Personal Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing , not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

'

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE

Property Tax Roll

Real. Personal, Operating Property and Manufactured Hornes
assessed between January 1st and the 4ts Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Hornes assessed between
the 4i" Monday in May and October 31 st .

January

February 20 th

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1st and December 31 '' .

February

March 20 1"

November

December 20' h

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 " of the occupancy year. If
assessed after the 4'h Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found , if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment. you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution . Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20'" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1". Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 201n,
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 11 '.
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes , prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR \10RE INFOR\1ATION VISIT OUR \VEBSITE: WWW.ADACOUNTY.ID.GOV/l'REASURER OR CALL (208)287--6800.

II· YOUR MAILING ADDRESS IS DIFFERENTTHAN SHOWN
O'\: BILL, PLEASE INDirATE:

Pl IONE NO.
PARCEL NO. _ _ _ _ _ _ _ _ _ _ _ _ _ __
NAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000615

,·

.

.:.

EXHIBIT "6"

000616

ADA COUNT'. :ONSOLIDATED PRO. ERTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street/ P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208) 287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

R5538942700
2571003
REAL
PRIMARY
01-6

PARCEL NUMBER:
20 14 Bill Nu mber:
Property Type :
Tax Roll :
Code Area:

Property Description:

W 32' OF LOT 11 BLK 23
MCCARTYS 2ND ADD
#7642494
Property Address :

1807 W IDAHO ST

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DISTRIBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

BOISE CITY
SCHOOL #1 M & 0
SCHOOL#1 BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
MOSQUITO ABATEMENT

395-7820
854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
562-3299
287-2962
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.007483707
.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000166280
.000157028
.000030348

745.40
343.59
69.72
39.29
1.10
67.50
270.51
30.73
107.90
16.56
15.64
3.02

.017178050

1,710.96

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
***IMPORTANT - PLEASE READ***
BILL REQUESTED BY:

WHEN ANY PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WILL ACCRUE AT 1% PER MONTH ,
DATING FROM JANUARY 1ST. WHEN PAYING
DELINQUENT BALANCES , PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PARTI AL PAYM EN TS A RE A CCEPTED ON
RE AL PROPERTY TAX A ND APPL IED FIR ST
TO THE OLDEST DELI NQ UE NCY, THE N TO
CURRENT BALANCE DUE.
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED ARE AC CEPTED .
2014 PROPERTY ASSESSED VALUE

Credit I Debrt Payments Accepted at
1-800-272-9829 or Officialpayments .com
Enter Jurisdiction code: 22 12
A 2.4% convenience fee w ill be charged.

TAX ADJUSTMENT:
CURRENT YEAR TAX:
PREPAYMENTS RECEIVED :
STATE PROPERTY TAX REDUCTION :

0.00
1,710.96
0.00
0.00

TOTAL ASSESSED VALUE:

TOTAL DUE :

1 710.96

PRIOR YEAR TAX:

99,600
0
99,600

HOMEOWNER'S EXEMPTION:
TOTAL TAXABLE VALUE:

1 604.58

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction(s ) on back of payment coupon.

R5538942700

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
078296-0013802

g' Please check payment option:
731

R5538942700

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$
$

855. 48
1, 710-96

000617
8253535156575250554848002571003000000008554800000001710964
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ROPERTY TAX INFORMATION -

PROPERTY TYPE

'

DEFINITION

Real Property

Land and/or improvements

Personal Property

Furniture. fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

J

DELINQUENCY PROCESS
Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE
December 20 th

Property Tax Roll

Real, Personal. Operating Property and Manufactured Homes
assessed between January 1" and the 4th Monday in May.

Subsequent Tax Roll

Real. Personal & Manufactured Homes assessed between
the 4th Monday in May and October 31 st .

January

February 20 th

Missed Property Roll

Real, Personal & Manufactured Homes assessed between
November 1" and December 31".

February

March 20 th

November

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 "' of the occupancy year. If
assessed after the 411 ' Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection.

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent. a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines.
when you submit a check as payment, you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance . See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 2Qt' are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month. beginning January
1". Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint, but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20"'.
1
",

RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR :\-fORE INFORl\IATION VISIT OUR WEBSITE: WW\V.ADACOUNTY.ID.GOVffREASlJRER OR CALL (208)287-<'800.

lF YOUR MAI UNG ADDRESS IS DIFFERENTTHAN SHOWN
Ol\ BILL PLEASE INDlCATE:
PHONLNO.
PARCEL NO.

\JAME _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

000618

-

EXHIBIT "7"

000619
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ADA COUNT'. ~ONSOLIDATED PRO, iRTY TAX BILL
TAX YEAR

2014

VICKY J. MCINTYRE, Treasurer & Tax Collector
For Taxing Districts in Ada County
200 W Front Street I P.O. BOX 2868
BOISE, ID 83701-2868

PHONE: (208)287-6800
https://www.adacounty.id.gov/treasurer
Email: propertytaxquestions@adaweb.net

DUE DATE: DECEMBER 20, 2014

R6633020060

PARCEL NUMBER:

2581525
REAL
PRIMARY
01-23

201 4 Bill Number:
Property Type :
Tax Roll:
Code Area :

Property Description :

LOT 6 EXC S 50' BLK 2
RESUB OF LOT 21 & A POR
OF LOTS 6 7 & 22
ORA DELL SUB
Property Address :

2001 N RAYMOND ST

ADA COUNTY ISSUES A CONSOLIDATED PROPERTY TAX BILL ON BEHALF OF THE TAXING DISTRICTS LISTED BELOW.
REVENUE WILL BE DI STR IBUTED TO EACH DISTRICT IN THE AMOUNT INDICATED. CERTIFICATIONS TO THE TAX
ROLL, VOTER-APPROVED BONDS & OVERRIDES ARE ALSO SHOWN IF APPLICABLE .
TAXING DISTRICT

PHONE#

BOISE CITY
SCHOOL #1 M & 0
SCHOOL #1 BOND
SCH #1 SUPPLMNT
SCHOOL #1 OTHER
SCHOOL #1 - PERM OVERRIDE
ADA COUNTY
INDIGENT (WELFARE) SERVICES
ADA COUNTY HIGHWAY
COLLEGE OF WESTERN IDAHO
EMERGENCY MEDICAL
MOSQUITO ABATEMENT

395-7820
854-4029
854-4029
854-4029
854-4029
854-4029
287-7000
287-7000
387-6123
562-3299
287-2962
577-4646

SUBTOTAL

TAX AMOUNT

DISTRICT LEVY

.007483707
.003449660
.000700000
.000394511
.000011054
.000677715
.002715924
.000308508
.001083315
.000166280
.000157028
.000030348

762.63
351.52
71.33
40.20
1.13
69.06
276.75
31.44
110.39
16.94
16.00
3.09

.017178050

1,750.48

BACK OF BILL INCLUDES
CRITICAL PROPERTY TAX DETAILS
"**IMPORTANT - PLEASE READ"**
BILL REQUESTED BY:

WHEN AN Y PORTION OF THE TAX BECOMES
DELINQUENT, A 2% LATE CHARGE WILL BE
APPLIED . INTEREST ON THE DELINQUENT
BALANCE WI LL ACCRUE AT 1% PER MONTH,
DATING FROM JANUARY 1ST. WHE N PAYING
DELINQUENT BALANCES, PLEASE CALL OUR
OFFICE FOR THE AMOUNT DUE INCLUDING
LATE CHARGES AND INTEREST.

TO AVOID ADDITIONAL CHARGES,
THE ENTIRE FIRST HALF MUST BE
PAID IN FULL BY DECEMBER 20TH
ANDTHESECONDHALFMUSTBE
PAID BY JUNE 20 TH
PA RTIAL PAYM EN TS ARE AC CEPTED ON
REAL PROPERTY TAX AND APPLIED FIRST
TO THE OLDEST DELI NQUE NCY, THEN TO
CURRENT BALANCE DUE .
PREPAYM ENTS FOR TAX YEARS NOT YET
BILLED A RE ACC EP TED .
201 4 PROPERTY ASSESSED VALUE

Credit / Debrt Payments Accepted at
1-800-272-9829 or Officialpayments.com
Enter Jurisdiction code: 2212
A 2.4% convenience fee will be charged.

TAX ADJUSTM ENT:
CURRENT YEA R TAX:
PREPAYMENTS RECEIVED:
STATE PROPERTY TAX REDUCTION :

0.00
1,750.48
0.00
0.00

TOTAL ASSESSED VALUE:

TOTAL DUE :

1 750.48

PRIOR YEAR TAX:

HOMEOWNER'S EXEMPTION :
TOTAL TAXABLE VALUE:

101,900
0
101 ,900
1 602.72

PAYMENTS MUST BE U.S. POSTAL SERVICE POSTMARKED ON OR BEFORE THE DUE DATE TO AVOID ADDITION OF LATE CHARGE & INTEREST.

IMPORTANT - RETURN THIS COUPON WITH YOUR CHECK TO ENSURE ACCURATE PAYMENT PROCESSING

PAY TO: ADA COUNTY TREASURER, P.O. BOX 2868, BOISE ID 83701

D

(208) 287-6800
PARCEL NUMBER:

Check here if mailing address has changed and indicate
correction (s) on back of payment coupon .

R6633020060

PLEASE WRITE THE PARCEL NUMBER ON YOUR CHECK.

DUE DATE: DECEMBER 20, 2014
0782SJ8.-0013803

g' Please check payment option:
R6633020060

VHS PROPERTIES LLC
1900 W MAIN ST
BOISE ID 83702

0
0

HALF PAYMENT
FULL PAYMENT

0

OTHER PAYMENT $

$
$

87 5. 24
1,750.48

000620
8254545151485048485448002581525000000008752400000001750488
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..... ·DELINQUENCY PROCESS

ROPERTY TAX INFORMATION -

PROPERTY TYPE

DEFINITION

Real Property

Land and/or improvements

Persona! Property

Furniture, fixtures and/or equipment used in business

Warrant of Distraint

Manufactured Home

Manufactured housing, not on a permanent foundation and declared by
recorded document as real property.

Warrant of Distraint

TAX ROLL*

Tax Deed

DEFINITION

TAX BILL SENT

PAYMENT DUE
December 20'h

Property Tax Roll

Real. Personal, Operating Property and Manufactured Homes
assessed between January 1st and the 41" Monday in May.

Subsequent Tax Roll

Real, Personal & Manufactured Homes assessed between
the 4 th Monday in May and October 31 st

January

February 20' 11

Missed Property Roll

Real. Personal & Manufactured Homes assessed between
November 1" and December 31 "'.

February

March 20 11'

November

*NEW CONSTRUCTION: New construction is pro-rated from the date
first occupied through December 31 '' of the occupancy year. If
assessed after the 4th Monday in May, taxes on new construction may
be billed on either the Subsequent or Missed Property roll.

TAX DEED: Occurs when Real Property taxes become 3 years delinquent. If taxes remain unpaid, Ada County must take ownership of the
property and sell it at public auction to recover taxes and costs of
collection .

DATE EFFECTIVE OF MAILED PAYMENTS: Idaho Code §63-217 states
that a U.S. Postal Service cancellation date is considered the payment
or filing date. NOTE: A postage meter stamp is not an acceptable
post office cancellation.

WARRANT OF DISTRAINT: 30 days after any portion of a Personal
Property or Manufactured Home tax becomes delinquent, a Warrant of
Distraint is issued to the Sheriff for collection. The Sheriff may seize
and sell any Personal Property found, if necessary, in order to collect
payment in full.

CHECK PAYMENTS: According to Federal Reserve Board guidelines,
when you submit a check as payment you authorize us to use the
information from the check to make a one-time electronic fund transfer
from your account or to process the payment as a check transaction.
Funds may be withdrawn from your account as soon as the same day
you make your payment. You will not receive your check back
from your financial institution. Payments are subject to bank
clearance. See https://www.federalreserve.gov/pubs/checkconv/
CALCULATION OF DELINQUENT TAXES: Taxes not paid in full by
December 20 1" are considered delinquent. If any portion of the first
half tax remains unpaid after the due date, a late charge equal to 2%
of the unpaid balance is applied to the property. Interest on the unpaid
balance is calculated at the rate of 1% per month, beginning January
1st. Call our office for payoff balances.
PAYMENTS ON TAX DELINQUENCY
Payments received are first applied to the oldest delinquency.

PERSONAL PROPERTY TAX EXTENSION: If you can't pay the first half
of Personal Property or Manufactured Home taxes by December 20'",
you may appeal to the Board of County Commissioners for an extension of up to 4 months. This extension will prevent issuance of the
Warrant of Distraint. but late charges and interest will not be waived.
Call (208)287-6800 and request an application for extension BEFORE
December 20 1".
RELOCATION OR SALE OF MANUFACTURED HOME OR BUSINESS:
Sale or relocation of Business Personal Property and Manufactured
Homes requires payment in full of all taxes due, and prepayment of
current year estimated taxes. prior to moving or destruction. Call our
office for payoff balances. (Idaho Code §§63-904, 63-1012 & 63-1014)
FAILURE TO RECEIVE TAX NOTICE: Idaho Code §63-902(9) states
that failure to mail or receive the tax notice does not excuse timely
payment of taxes.

FOR \10RE 11'FORMATION VISIT OUR WEBSITE: WW\V.ADACOVNTY.IO.GOV!l'REASURER OR CALL (208)287-6800.

IF YOUR MAILING ADDRESS IS D!FI 'ERENTTHAN SHOWN
01\ BILL, PLEASE INDICATE:
PHONE NO.
PARCEL NO. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

\JAMl:. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
ADDRESS _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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RE.ED
ALLEN B. ELLIS !DEC 1 B 201S
ELLIS LAW, PLIJtda County Clerk
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

·-5~

NO·-----;.;~-AcM. _ _ _-~~.

DEC 2 8 2015
CHRISTOPHER D.RiCH: Clerk
By LORI FEF/f;iUSON
r>El";l•1:·l

CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
ORDER DENYING RESPONDENT'S
MOTION FOR SUMMARY JUDGMENT

This matter came on for hearing before this Court at 9:00 a.m. on December 14, 2015, on
the motion of Respondent, Vernon K. Smith, for Summary Judgment on Petitioner Joseph H.
Smith's Objection to Application for Formal Probate of Will of Decedent, Victoria H. Smith and
Formal Appointment of Personal Representative.
Vernon K. Smith appeared on behalf of Respondent, pro se. Allen B. Ellis and Christ T.
Troupis appeared on behalf of Petitioner. Both parties presented oral argument.

ORDER DENYING RESPONDENT'S MOTION FOR SUMMARY JUDGMENT -1
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•

After consideration of the legal memorandums and the affidavits filed by the parties and
the oral and written arguments and evidence submitted, the Court hereby denies Respondent's
Motion for Summary Judgment.

Dated:
The Hon a e Christopher M. Bieter
Magistrate u ge

ORDER DENYING RESPONDENT'S MOTION FOR SUMMARY JUDGMENT -2
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CERTIFICATE OF SERVICE

•

I HEREBY CERTIFY that on this dQ...~ay of December, 2015, I caused to be served a
true and correct copy of the foregoing document to the persons identified below by the method
indicated below:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

X

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery

Allen Ellis
Attorney at Law
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83 713

X

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery

Christ Troupis
Attorney at Law
801 E. State St., Ste 50
Eagle, Idaho 83616

X

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery

ORDER DENYING RESPONDENT'S MOTION FOR SUMMARY JUDGMENT -3
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FAX

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9S64 (Fax)
ISB No. 1626

121003/007

----=-,-----r:'.'.:~.~'1. _5_·_ _

NO .....
·
A.M. _ _ _ _

APR 2 2 2016
CHFUSTOPHEFl D. RICH, Clerk
By LAUR,l\ MA.-!TIN
DEPUTY

CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISBNo. 4S49
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL PISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE ~014 15352
PETITIONER'S IEXPERT
WITNESS DISOrOSURE

Comes now petitioner Joseph H. Smith, through his attorney of record, and discloses his
expert witness as required by Order Governing Proceedings and Setting Trial filed March 2, 2016.
1. Expert: William Lyman Belnap, attorney at law, Belnap Le al, PLLC, 12554 W. Bridger
Street, Ste. 120, Boise, ID 83713; Phone: (208) 375-2100; Fax: (2 8) 375-5444 See attached
curriculum vitae.
2. Opinion:

Utilization of holographic will: In the context of the Victoria Smith estate,

PETITIONER'S EXPERT WITNESS DISCLOSURE- 1
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utilizing a holographic will would not be recommended given the high sset value ofthe estate. By
inter-vivos gifts and other estate planning tools, including trusts, gift

es can be minimized. The

traditional use of a holographic is usually limited to small estates or exigent circumstances, e.g.,
imminent death or the inaccessibility o'f attorney assistance. As I und¢rstand the circumstances of
Mrs. Smith's holographic will, there was no justification for V.K. Smith ("V.K.") her sole counselor,
not referring Mrs. Smith to an estate planning specialist.
V.K. Smith's utilization of a power ofattorney from Mrs. Smitht After the power ofattorney
was signed by Mrs. Smith in 2008, V.K. used this power of attorney to transfer all of her assets to
_____
a limit.e_d_Jiab.ility._c_o.mpan..y,_\lliS_Properties,-LLC,-created-on..July:-3.,--eD-1-2,-and-.consisting-of.tw-0--·· - - - 1

members, Mrs. Smith and V.K., thus creating the first gift of half of~er estate to himself. On the
next day, July 411\ V.K. transferred Mrs. Smith's assets to the LLC. onlthe same day, he transferred
I
I
I

Mrs. Smith's membership to himself, thereby creating another gift to himself. Thereafter, on some
unknown date, V.K. withdrew as a member of the LLC and installed his wife, Victoria L. Smith, as
the sole.member of the LLC.
V.K.'s conduct was a breach of his fiduciary duty to act in (a) 100d faith, (b) loyally for the
principal' s benefit, and (c) remain within the scope of authority granid (Idaho Code §15-12-114).
In that latter regard, the power of attorney did not grant V.K. the powet to make gifts. Under Idaho
'

Code § 15-12-201, an agent under a power of attorney can make gifts '1only ifthe power of attorney
expressly grants the agent the authority" to do so.
In conveying to himself a half interest in the LLC and then gi,ng Mrs. Smith's other half

wlch is outside the scope of
i

of the membership in the LLC to himself, V.K. undertook gifting
authority of the power of attorney.

!

PETITIONER'S EXPERT WITNESS DISCLOSURE - 2
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Dated this 22nd day of April, 2016.

Allen B. Ellis
Attorney for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 22nd day of April, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below,
and addressed to the
I
following:
V.K. Smith
Attorney at Law
1900W. Main
Boise, Idaho 83702

_ _ U.~. Mail, postage prepaid
_ _ Ha;nd delivery
_ _ O-Vemight delivery
_x___ Facsimile (345-1129)

PETITTONER'S EXPERT WITNESS DISCLOSURE - 3
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WILLIAM L. BELNAP CURRICULUM~,AE
Mr. Belnap has been practicing law in the Treasure Valley for near! four decades, and he is the
founding partner of Belnap Legal, PLLC. From the inaugural days ofhi career serving as a law clerk
to the Honorable Marion J. Callister, of the U.S. District Court in Id!).ho, and throughout private
practice, he has built a solid reputation as one ofthe most respected and trusted lawyers in Idaho. His
years of practice have afforded him wide-spread expertise in many areas of the law, including
business and corporate law, entity formation, entrepreneurial startups and private business,
international business and transactions, real estate, wills, trusts, estate planning, probate, family law,
adoption, and others.
Formerly, Mr. Belnap served as general counsel to one ofldaho 's larges;'land developers, overseeing
projects as far reaching as the Hawaiian Islands. Through his experien e, he has developed a broad
understanding of business and real estate law and has been able to effe tively represent clients with
those needs. Over the years, he has also developed an expansive knoyledge base of all aspects of
business law, which has lent to extensive experience assisting clie~ts with business formation,
ownership, operational and disposition needs.
I
I

· In addition to Mr. Belnap's time as general counsel and his many YeafS in private practice, on two
occasions he had the privilege to serve as international legal counsel fqr The Church of Jesus Christ
of Latter Day Saints (LDS Church) in Mexico, Central America an~ the Caribbean (1984-1987;
· 1998-2001 ). In these positions, he oversaw and managed a wide arra~ of legal issues, including all
inte~ational law matter~, govemmen~ relations, ~ is~ues~ land lcquisition, construction and
architectural contracts, dispute resolution, labor and mnmgration.
i

AREAS OF PRACTICE
Adoptions
Agricultural Law
Business & Corporate Law
Charitable Planning
Commercial Leasing
Estate Planning (Wills, Trusts, Probate & Estate Administration)
Guardianships & Conservatorsbips
International Law
Nonprofit & Tax-exempt Organizations
Real Estate

LANGUAGES
Spanish

ADMISSIONS
Idaho-All Idaho State Courts

000628
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U.S. District Court-District of Idaho
U.S. Bankruptcy Court-District ofldaho

EDUCATION
J.D., Brigham Young University
B.A., Brigham Young University

REPRESENTATIVE MATTERS
Representation of the world's largest potato handling equipment manufacturer, based out ofldaho
Represented large farm & dairy in acquiring Fifty Million ($50,000,000.00) dollar line of credit
Representation ofThe Church of Jesus Christ of Latter Day Saints for six (6) years as general foreign
legal counsel in Mexico, Central America and the Caribbean
.
Founded and operates Idaho's largest international, Hague-qualifiep, J.cioption agency
Representation of several large corporations and other entities in operlin.g cross-border operations

~

Latin Aln:ericaf
· m
· ldaho, me
· · 1ud'mg 10rmftion and ongomg
• busmess
·
epresentation
o hundreds of compames
counseling
Representation of several construction and development companies, including their contract drafting
and review
Representation of and counsel to Boise's Somalian community
mR·

I

·

MEMBERSHIPS & AFFILIATIONS
Idaho State Bar Association
American Bar Association
Steven's Henagar College-Curriculum Advisory Board
Duke Family Foundation, Inc. -Executive Director
CASI Foundation For Children, Inc. -Founder, Director & President·
Women's Business Center of Idaho-Advisory Council Member
Women's Business Center of Idaho-Meet The Masters Legal Prese
Seminar: Meet the Masters-Business Formation and Entity Selectio Idaho Women's Business
Center, June 2014
Seminar: Meet the Masters-Corporate Governance & Risk Management, Idaho Women's Business
Center, June 2014
Seminar: Meet the Masters-Employment Law Issues, Idaho Women's Business Center, June 2014
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

MAY O2 2016
CHRISTOPHER D. RICH, Clerk
By TYLER ATKINSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352

1) MOTION TO DISMISS PETITION
OF JOSEPH H. SMITH;
2) MOTION FOR JUDGMENT ON
THE PLEADINGS;
3) MOTION TO COMPEL COMPLIANCE
WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION

DUCES TECUM;
4) REQUEST FOR ATTORNEY FEES

COMES NOW the Respondent, Vernon K. Smith, appearing prose; as attorney for the
Estate of Victoria H. Smith, deceased; as attorney for the beneficiary; and as attorney for the
personal representativ1/, identified in the Will of Victoria H. Smith, dated February 14, 1990, and
pursuant to both Rule 12(b)(6), I.R.C.P., Rule 12(c), I.R.C.P., Rule 9(b)&(f), I.R.C.P., and Rule
37(b) I.R.C.P., does herewith move this Court:
1). Pursuant to Rule 12(b)(6), I.R.C.P., to enter an order dismissing the Petition for
Intestate Probate filed by Joseph H. Smith, for the reasons addressed in the Memorandum in
support thereof;

MOTION TO DISMISS PETITION OF JOSEPH H. SMITH; MOTION FOR JUDGMENT ON THE
PLEADINGS; MOTION TO COMPEL COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION DUCES TECUM; AND REQUEST FOR ATTORNEY FEES
PG.1
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2). Pursuant to Rule 12(c), I.R.C.P., to enter a grant judgment on the pleadings, for
reasons addressed in the Memorandum in support thereof;
3). Pursuant to Rule 9(b)&(f), I.R.C.P., to direct the Petitioner, Joseph H. Smith, to.
provide full and meaningful answers, responses, and documentary production to those
propounded discovery requests, disclosing all relevant and admissible evidentiary matters, if it
exists, and if he intended to offer such evidence to support his conclusory claim of "undue
influence", purportedly exerted by Respondent in the formation/execution of the Holographic
Will of Victoria H. Smith on February 14, 1990, and; 4). to further be ordered to produce such
matters pursuant to the Notice of Deposition, Duces Tecum, by producing all relevant and
admissible evidence, if any he claims exists, pursuant to the Notice of Deposition Duces Tecum
before served upon him
4) Respondent does request an award of expenses, including attorney fees in accordance
with Rule 37(a)(4), I.R.C.P. for requiring Respondent to compel Petitioner, Joseph H. Smith, the
Party whose conduct necessitated this Motion, and should this Court deem it justified to award
such expenses against the

party and his attorneys for advising such conduct, to pay the

reasonable expenses incurred in obtaining the Order, including Respondent's attorney's fees, in
representing the Estate.
Respondent has submitted the required compliance required by Rule 37(a)(2),
LR.C.P.; the letter is attached as Exhibit E to the Affidavit of Vernon K. Smith; that Respondent
does certify that letter was sent in good faith on April 15, 2016, to secure responses and
production disclosures, preferring to avoid need of court action. Respondent's letter resulted in
the supplemental response(s) to interrogatories, served April 25, 2016, a copy of which is
attached as Exhibit D to the Affidavit of Vernon K. Smith, but again citing what appears to be
MOTION TO DISMISS PETITION OF JOSEPH H. SMITH; MOTION FOR JUDGMENT ON THE
PLEADINGS; MOTION TO COMPEL COMPLIANCE WITH DISCOVERY REQUESTS AND
PG.2
NOTICE OF DEPOSITION DUCES TECUM; AND REQUEST FOR ATTORNEY FEES
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hearsays, conjecture, and pure speculation, along with Joseph's personal opinions, unsupported
by any identifiable factual basis, wherein Joseph attempts to portray his personal belief as to an
environment of undue· influence, with no factual basis to support his accusations, and never
before vocalized by Joseph or claimed in any of his written correspondence to our Mother
exchanged between them over the past 25 years.
Respondent does request oral argument be sche~--tl'us matter to un e
the appropriate orders as set forth above.

Dated this 2nd day of May, 2016.

Vernon K. Smith
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2nd day of May, 2016, I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following addresses:

/
ELLIS LAW PLLC
CHRIST T. TROUPIS
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

(

)

US Mail
' ~

Electronic Delive

Attorneys for Petitioner Joseph H Smith

MOTION TO DISMISS PETITION OF JOSEPH H. SMITH; MOTION FOR JUDGMENT ON THE
PLEADINGS; MOTION TO COMPEL COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION DUCES TECUM; AND REQUEST FOR ATTORNEY FEES
PG.3
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MAY O2 2016

VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

CHRISTOPHER D. RICH, Clerk
By TYLER ATl<INSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
) Case No. CV-IE-2014-15352

)
IN THE MATIER OF THE ESTATE OF
VICTORIA H. SMITH,
DECEASED.

) AFFIDAVIT OF VERNON K. SMITH,
) FILED IN SUPPORT OF MOTION
) TO DISMISS, JUDGMENT ON THE
) PLEADINGS, COMPLIANCE WITH
) DISCOVERY REQUESTS AND
) NOTICE OF DEPOSITION, AND
) REQUEST FOR A TIORNEY FEES

)
)
)
)

STATE OF IDAHO)
) : ss
County of Ada
)
COMES NOW VERNON K. SMITH, JR., and being first duly sworn upon oath
deposes and states as follows:

1.

I am the Respondent in the above-captioned action; that I am over the age

of majority; I am competent to testify; and I present this Affidavit upon my own personal
knowledge.
2.

That attached to this Affidavit are true and correct copies of those referenced

exhibits addressed in the Memorandum filed in support of the motion to dismiss, motion for
AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION TO DISMISS,
JUDGMENT ON THE PLEADINGS, COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION, AND REQUEST FOR ATTORNEY FEES.

((
@
_,- u

i.: '
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judgment on the pleadings, motion for compliance with discovery requests and the Notice of
Deposition, Duces Tecum, and request for attorney fees:

A.) Respondent's Interrogatories and Requests for Production of documents
to Joseph H. Smith, dated/served November 11, 2014;
B.) Joseph H. Smith's Responses to Respondent's Interrogatories and
Requests for Production of Documents, dated/served December 11, 2014;
C.)

Joseph

H.

Smith's

Supplemental

Discovery

to

Respondent's

Interrogatories and Requests for Production of Documents, dated/served April 15,
2016;
D.) Joseph H. Smith's Second Supplemental Response to Respondent's
Interrogatories and Requests for Production of Documents, dated/served April 25,
2016;
E.) Letter from Vernon K. Smith to Joseph H. Smith's attorneys, Allen Ellis
and Christ Troupis, seeking compliance with proper and complete responses to the
Interrogatories and Requests for Production of Documents, together with production
of that documentation and evidentiary matters required pursuant to the Notice of
Deposition Duces Tecum, dated/served April 13, 2016;
F.) Holographic Will ofVictoriaH. Smith, dated February 14, 1990;
G.) Holographic Will of Vernon K. Smith, Sr., dated December 12, 1960;
H.) Notice ofDepositionDuces Tecum, dated/served December 15, 2015;
I.) Deposition of Joseph H. Smith (excerpts) taken January 12, 2016;

J.) Disbursements of funds to Joseph H. Smith;

AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION TO DISMISS,
JUDGMENT ON THE PLEADINGS, COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION, AND REQUEST FOR ATTORNEY FEES.

P.2
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K.) Compact disc (CD) of the hearing held on Respondent's Motion to
Dismiss Joseph's Petition alleging breach of fiduci
accounting, held July 8, 2015, before Hon. Chri

I

Dated this 2nd day of May, 2016.

CERTIFICATE OF VERIFICATION

)
I

/

THIS IS TO CERTIFY that on this 2nd day of May, 2016, before fue, a notary
public in and for said county and state, personally appeared VERNON K. SMITH, JR., who
is subscribed to the within instrument, and acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate of verification first above written.

Residing at: Boise, Idaho
Commission Expires:

~ \ 's ~ ~o
j

AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION TO DISMISS,
JUDGMENT ON THE PLEADINGS, COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION, AND REQUEST FOR ATTORNEY FEES.

P.3
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2nd day of May, 2016, I caused a true and correct
copy of the above and foregoing to be delivered to the following persons at the following
addresses:
ELLIS LAW PLLC
CHRIST T. TROUPIS
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

(
) US Mail
( x ) Hand Delivery
(
) Electronic Delivery

Attorneys for Petitioner Joseph H Smith

)
/

AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION TO DISMISS,
JUDGMENT ON THE PLEADINGS, COMPLIANCE WITH DISCOVERY REQUESTS AND
NOTICE OF DEPOSITION, AND REQUEST FOR ATTORNEY FEES.

P.4
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VERNON K. SMITH
ATTORNEY ATLAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals.

)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
INTERROGATORIES AND
REQUEST FOR PRODUCTION
OF DOCUMENTS TO:

JOSEPH H. SMITH

TO: JOSEPH H. SMITH, PETITIONER ABOVE-NAMED, AND STEPHEN
SHERER, ATTORNEY OF RECORD FOR JOSEPH H. SMITH
YOU WILL TAKE NOTICE that you are requested to answer under oath the
following Interrogatories and Request for Production of Documents within thirty (30) days
from the service hereunder in conformance with all provisions of Rule 26, 33 and 34, Idaho

Rules ofCivil Procedure.
PRELIMINARY STATEMENT
When responding to the following Interrogatories and Request for Production of
Documents, you are required to furnish all information available to you, including
information in the possession of your attorneys, investigators, experts (retained by you
or your attorneys) employees, agents, representatives, or any other person or persons

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO JOSE
SMITH.

EXHIBIT

A
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acting on your behalf, and not merely such information known to, you of personal
knowledge.
If you cannot answer any of the following Interrogatories or Request for
Production of Documents in full after exercising due diligence to secure the
information ·to do so, answer to the extent possible, specifying your inability to
answer the remainder, and stating whatever information or knowledge you have
concerning any a~pects of the unanswered portions.
Each Interrogatory and Request for Production of Documents is intended to
address each and every aspect, subject and matter at issue contained therein, and each
aspect is to be answered with the same force and effect as if each part and particular
aspect of the subject matter were the subject of, a separate Interrogatory and separate
Request for Production of Documents.
These Interrogatories and Request for Production are deemed continuing, and
your responses thereto are to be supplemented immediately as any additional
information and knowledge becomes available or known to you, or may be excluded
from presentations of evidence at any trial, hearing or proceeding.
You are required to serve responses to these Interrogatories and Request for
Production of Documents, and to produce each of the documents requested, and have
then available for inspection, as well as to provide copies of the documents with your
responses to the office of Vernon K. Smith. After responding to these Requests for
Production of Documents, and if you acquire any additional information or further
documents as requested herein, or any information relating to any documents
requested herein, which is not specifically ·reflected in any documents produced and

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO JOSEPH H.
SMITH.

P.2
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identified in your response to these Requests for Production of Documents, you must
file a supplemental response and indicate to counsel the existence of such documents.
Such supplementation is required of you in addition to any supplementation required by
the Idaho Rules of Civil Procedure.
That if any document, or portion thereof, is withheld from production, inspection,
and copying, such document must be fully identified in your response, and fully state in
your response the reason it is withheld. In addition, if any document is not capable of
production, inspection, reproduction or copying, you are to fully identify in detail that
impossibility of production and describe such document and the reason for the production
impossibility.
DEFINITIONS
As used throughout these Interrogatories and Requests for Production· of
Documents the following definitions include but are not limited to the following:
1.

The term "documents" shall mean and include any and all:
(a)

Tangible things or items, whether handwritten, typed, printed, tape

recorded, electronically, digitally or magnetically recorded, videotape recorded, visually
reproduced, stenographically reproduced, or reproduced in any other format, venue or
media means of production or manner;
(b)

Originals and all copies of any and all communications;

(c)

Writings of any kind or type whatsoever;

(d)
(e)

· Books and pamphlets;
Microtape, microfilm, photographs, movies, records, recordings,

magnetic tape or digital recordings, computer discs (CD), thumb drive stored
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information, digital versatile or video disc (DVD), and any means of preserved
information in any stored memory format, and videotape recordings of any kind or
nature, whether electronically, digitally, mechanically, magnetically or stenographically
stored or otherwise reproduced;
(f)

Diaries and appointment books;

(g)

Cables, wires, emails, memoranda, reports, notes, minutes, and

inter-office or inter-home communications;
(h)

Letters and correspondence;

(i) · · Drawings, blueprints, sketches, and charts;

G)

Contracts or agreements;

(k)

Other legal instruments or official documents;

(1) ·

Published material of any kind;

(m)

Vouchers, receipts, invoices, bills, orders, billings, and checks;

(n) .

Investigation or incident reports;

(0)

Files and records;

(P)

Notes or summaries of conferences, meetings, discussions,

interviews or telephone conversations, or messages; and
(q)

2.

Drafts or draft copies of any of the above.

The term "identify," when referring to a document, shall mean to set forth:
(a)

The name of the document;

(b)

The contents of the document;

(c)

The author of the document;
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-(d) ._. The date of the document;

-

(e)

The document's present location and the name of its custodian;

(f)

The nature and substance of the document with sufficient

particularity to enable it to be subpoenaed; and
(g)

Whether it will be voluntarily made available for inspection and

copying.
In lieu of the detailed identification required by sub-parts (a)-(g) above, you may
attach a legible and clearly readable copy of the document to your answers to these
Interrogatories and your response to the Production Requests, but only as long as your
answer to the particular Interrogatory and Production Request, or sub-part thereof: (i) is
sufficient to enable a reader thereof to determine which document or documents are
referred to by your answer(s), and (ii) contains all information requested by sub-parts (a)(g) above not otherwise contained in the document itself.
3. ·

With respect to any document about which you may seek to claim a

privilege, you must "identify" that document, the name of the person who prepared it, the
name of the person who signed it and under whose name it was issued, the name of each
person to whom it was addressed or circulated, the nature and substance of the writing
and its title, if any, its date, and if it bears no date, the date when it was prepared, the
physical location of the original and any copies of which you are aware, the name and
address of each person having custody or control of the document, and the name and
number any particular file, if any, in which it is contained and specifically state the basis
for the privilege for which you claim.
4.

The term "person(s)" shall mean, and to include any and all natural
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persons,

any

partnerships,

limited

partnerships,

corporations,

joint

ventures,

unincorporated associations, limited liability companies, governmental entities (or agency
or board thereof), quasi-public entities, and other form of any other entity, and/or any
combination thereof.
5.

The term "identify," when referring to a person shall mean to set forth:
(a)

The full name;

(b)

Present or last known home address or business address;

(c)

Present or last known business, profession or occupation; and

(d)

Last known title, such as an officer, director, agent, representative

and employee, and relationship to any party involved in this proceeding.
6.

The term "identify" when referring to a written communication shall mean

to set forth:
(a)

The date, the name and address of each person who initiated the

communication;
(b)

The name and address of each person to whom the communication

(c)

A description sufficient to identify the writing;

(d)

The present location of the original and each copy; and

(e)

The name, address, job title and relationship to the parties of each

was directed;

person having custody or possession of the original and each copy.
7.

The term "identify" when referring to a verbal communication shall mean

to set forth:
(a)

The approximate time and place of the communication;
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(b) ·
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The name and address of each person present;

(c)

The substance of what was said by each person present;

(d)

Whether any conversation was recorded and, if so, the name and

address of the person who recorded it and the name and address of the person who has
custody or possession of such recording; and
(e)

Whether any notes or memoranda were made of any conversations

and, if so, the name and address of the person who made such notes or memoranda and
the name and address of each person who has custody or possession of the original notes
or memoranda.
8.

The terms "you" and "your" shall mean the Petitioner, Joseph H. Smith,

and any other co-petitioner, if any, in this Intestacy Proceeding, including any and all
children of the Petitioner(s) and the spouse affiliated or associated with the Petitioner(s),
your agent(s), representative(s), employee(s), attorney(s), and every other person acting
or purporting to act, or who has ever before acted or purported to act for, on your behalf.
"You" also means the person or persons who are now responding to these discovery
requests, and "your" refers to the same persons to whom "you" refers, and "you" and
"your" includes Petitioner's wife and Petitioner's adopted children, as you or they, or
some combination thereof may claim to be involved with Petitioner, or claiming to hold
some right of inheritance.

9.

Masculine pronow1s shall not connote any particular gender, but shall

be taken to mean masculine, feminine, or neuter gender, as the appropriate case may
be.
10.

The terms "tangible things" or "tangible items" mean any object,

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO JOSEPH H.
SMITH.

P. 7
000643

-

property, or thing ·of a corporeal nature which is not otherwise included under the
term II documents II as hereinabove defined.
In .answering these Interrogatories and Production Requests, furnish all
information and documentation you have in your possession or available to you,
including information and documentation in possession of your current attorney, any
former attorney, any investigator, any expert, any agent or assistant, as well as
information and documentation known within your own limited possession or
personal knowledge.
If you cannot answer the following Interrogatories and Production Requests
fully, after exercising due diligence to secure the information and documentation to
do so, then so state, and answer what you can fully address to the extent possible,
specifying your inability to specifically answer any aspect of any remainder of the
requested information, but at all times accurately stating the information and
knowledge you do have available to identify the unanswered portions.
These Interrogatories and Request for Production of Documents shall always
be considered as a continuing discovery pr9ceeding, and at such time additional
information becomes available, your answer(s), response(s), and production(s) thereto
must be supplemented with the additional information and knowledge as it becomes
immediately available or known to you. Respondent in this proceeding reserves the
right to seek additional interrogatories, additional production requests, submit
requests for admi~sions, and/or take oral depositions and pursue all available forms of
discovery as allowed by the Idaho Rules of Civil Procedure.
INTERROGATORIES
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INTERROGATORYNO. 1: State the complete identity of the Petitioner or Petitioners
seeking the Intestate Probate of the deceased, Victoria H. Smith, setting forth the "identity"
as defined, and include their Social Security numbers, residence addresses, and their place of
residenc.e where ·the service of process may be effectuated.

INTERROGATORY NO. 2: State the full names and identities, addresses and telephone
numbers of every person known to you, or known to your present or former attomey(s) who
have any knqwledge of or.who purport to have any knowledge of the substance or subject
matter cif:this Application for an Intestate Probate of the Estate of Victoria H. Smith, and
the appointment of Joseph H. Smith as personal representative, including, but not limited to,
the knowledge or purported

knowledge relating to any allegations, issues, claims,

contentions, or allegation that the Decedent, Victoria H. Smith, had died without having
previously made and executed her own Holographic Will, or any allegation or contention
that any Holographic Will so executed and made by the Decedent was in some manner the
result of some form of influence, undue influence, persuasion, suggestion, fraud,
misrepresentation, fraudulent inducement, promise, commitment, condition, or any other
asserted claim or basis by which said Petitioner or Petitioners would seek to challenge the
authenticity, authentication, validity, enforceability, and clear intentions expressed in the
Last Will and Testament of Decedent, Victoria H. Smith-as identified in that Holographic
Will made and executed by said Decedent, Victoria H. Smith, on February 14, 1990, a true
and correct copy of which is attached hereto as Exhibit "1 ".

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO JOSEPH H.
SMJTH.
P.9

000645

·-

-

INTERROGATORY NO. 3: State the full name and identity, address and telephone
numbers, including all such contact information, to and including cell phones, email, and
facsimile numbers for each and every person, firm, entity and association so defined,
including their agents or representatives of any corporations, limited liability companies,
partnerships or such.other entities that you intend to call as a witness in any trial, hearing or
proceeding in this matter, involving in any way any aspect of this pending Application
concerning the Intestate Probate of Decedent, Victoria H. Smith, and any application by
Petitioner or Petitioners for the appointment as personal representative in the administration
of said Estate.

INTERROGATORY NO. 4: With respect to each and every one of the persons, and any
firms, entities, or any agent or representative of any such associations so defined whom you
intend to call as a witness , to the extent you have so identified them above, state with
precision and detail the precise nature of their intended testimony, the substance of any and
all facts purportedly known by them, and an in-depth, detailed summary of what you believe
they will say, or what you want or expect each such witness to specifically testify to at your
request at any trial, hearing or any proceeding to occur in this pending action and Petition
for Formal Intestate Pro bate.

INTERROGATORY NO. 5: State whether you, your attorney(s) or agent(s) have taken any
statements, be it written, recorded or any unrecorded oral statements, but preserved or
maintained in any format, be it accomplished through digital~ magnetic, stenographic
format, or upon a compact disc (CD), or digital virtual or video disc (DVD) computer venue

INTERROGATORIES AND REQUEST FOR PRODUCTION OF DOCUMENTS TO JOSEPH H.
SMITH.
P.10

000646

-

format, regarding any allegations or what you claim to be facts of matters relating to any of
your claims, allegations, assertions or contentions you have or intend to raise, assert, claim
or offer into evidence in this proceeding relating to the Application of the Intestate Probate
of the Decedent, Victoria H. Smith, and your Application for the appointment as Personal
Representative or Administrator of said Petitioner or Petitioners, including but not limited to
any aspects and all matters regarding or relating to any claim, allegation, assertion, or
contention raised by you as to the existence or nonexistence of a will of the Decedent, and
all aspects and issues regarding the validity, enforceability, authenticity, authentication, and
any and all contentions relating to your claims of influence, undue influence, or any
elements of persuasion, suggestion, fraud, misrepresentation, :fraudulent inducement,
promise, commitment, condition, or any other asserted claim, allegation, assertion, or basis
by which said Petitioner or Petitioners would undertake to seek to challenge the authenticity,
authentication, validity, enforceability, and expressed intention within the Last Will and
Testament of Victoria H. Smith, as identified in that Holographic Will made and executed
by the Decedent,Victoria H. Smith, on February 14, 1990.
If any such statements are identified by you, and if they are to be relied upon by you,

state the date on which said statements were taken, by whom , and who now has custody of
those statements at the present time, and where these statements are located, for purposes of
subpoena and inspection.

INTERROGATORY NO. 6: Identify with particularity each item, document, and any
specific form or venue by which any specific tangible item or aspects of any evidence is or
are known to you, your attorney(s) or agent(s), including all documents, records,
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photographs, videos, prints, emails, faxes, transmitted communications, and whether the
same be done electronically, digitally, magnetically, stenographically, or by any other
physical process, all such tangible items and aspects of evidence of every kind and nature
known by you or your attomey(s) or agent(s) to exist, either in an original or in a copy
format, which in any way relates to the subject matter and issues in this pending petition
filed by you, Joseph H. Smith, before the Probate Court, including but not limited to~ all
such issues regarding the existence or nonexistence of a will, and all issues and aspects
regarding the validity, enforceability, authenticity, authentication, and any and all
contentions relating to any claim, allegation, assertions or issue of influence, undue
influence, persuasion, suggestion, fraud, misrepresentation, fraudulent inducement, promise,
commitment, condition, or any other asserted claim or basis by which said Petitioner or
Petitioners would undertake to seek to challenge the authenticity, authentication, validity,
enforceability and expressed intention within the Last Will and Testament of Victoria H.
Smith, as identified in that Holographic Will made and executed by the Decedent, Victoria
H. Smith, on February 14, 1990, and disclose with specificity the name, address, telephone
number, fax number and email domain or website reference of any person or entity who has
custody of each such document,· tangible item, and aspect of evidence.

INTERROGATORY NO. 7: With respect to the above tangible items, documents and
forms of tangible evidence, identify in detail, those specific tangible items, documents,
records and items of tangible evidence you intend to have, use, or offer into evidence at any
trial, hearing or proceeding of this matter to support the allegations, assertions, contentions
and claims raised in this pending Petition filed by you and before this Probate Court, and
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specifically identify. such tangible items, documents and items of evidence that specifically
relate to your cl~s, allegations, assertions, and contentions regarding every aspect of
influence, undue influence, persuasion, suggestion, fraud, misrepresentation, fraudulent
inducement, promise, commitment, condition, or any other asserted claim or basis by which
said Petitioner or petitioners would undertake to seek to challenge the authenticity,
authentication, validity, enforceability, and expressed contentions within the Last Will and
Testament of Victoria H. Smith, as identified in that Holographic Will made and executed
by Decedent, Victoria H. Smith, on February 14, 1990, and specifically indicate in what
manner such items, documents and tangible evidence to support your allegations and
contentions; and with such detail so that an appropriate deposition may be taken of you
regarding that document, item or element of evidence you have identified and disclosed.

INTERROGATORY NO. 8: State all facts upon which you intend to rely to support each
and every of your. general and specific allegations, claims, assertions and contentions that
the Will of the Decedent, Victoria H. Smith does not exist, or that if it does exist, it is the
result of undue influence, or any other claim or contention by you of inappropriate behavior,
including but not limited to any claims regarding those issues relating to influence, undue
influence, persuasion, suggestion, fraud, misrepresentation, :fraudulent inducement, promise,
commitment, condition, or any other asserted claim or basis by which said Petitioner or
Petitioners would undertake to seek to challenge the authenticity, authentication, validity,
enforceability and expressed intentions within of the Last Will and Testament of Victoria H.
Smith, as identified in that Holographic Will made and executed by Decedent, Victoria H.
Smith, on February 14, 1990, and which may in any way relate to the general and specific
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allocations as set forth in your Petition filed in this probate proceeding, and which you
intend to rely upon at any trial, hearing or proceeding on the merits of that application.

INTERROGATORY NO. 9: To the extent you have not already done so by your response
to any of the other above requests, you are specifically requested to identify, in detail, all
facts, records, documents and tangible items you believe, contend, allege or claim would
support any aspect of not only your Petition regarding the nonexistence of Decedent's Will,
or what you have alleged to be the undue influence in the creation and execution of
Decedent's Will, but also what you believe, contend, allege or claim would contradict any
aspect of the Petition filed by Vernon K. Smith, Jr., seeking Formal Probate of Testacy of
Victoria H. Smith, the Decedent, and the production of her Holographic Will, made· and
executed on February 14, 1990, together with each of the Durable Powers of Attorney which
were identified in that Petition, and whether your claim is in the nature of a legal or factual
contention, state in detail any contentions, allegations or basis you have to assert any
objection, reservation or denial of the contents of that Application of Vernon K. Smith, Jr.,
seeking the Formal Probate of the Decedent, Victoria H. Smith, and her Last Will and
Testament, and the appointment of Vernon K. Smith, Jr., as the Personal Representative of
her Estate.

INTERROGATORY NO. 10: With respect to each and every allegation, assertion,
contention and claim contained in your Petition for Formal Adjudication of Intestacy and
Formal Appointment of Personal Representative of the Decedent, specifically list, identify
and describe in detail each and every document or exhibit you claim exists to support your
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Petition, and you claim exists to defeat the claims contained in the Petition of Vernon K.
Smith, Jr., for the Formal Probate of the Decedent, and his Petition for formal appointment
as Personal Representative, pursuant to the terms of the Holographic Will. Pursuant to Rule
34, LR. C.P., this requested information does constitute notice to you and that you are
required to produce all those documents, items of evidence and exhibits as you have referred
to them, and as identified and disclosed by you in your responses to these Requests, and that
your production shall be accomplished by the production of a clearly legible and readable
copy of such document(s), tangible items of evidence and exhibit(s) identified and referred
to in your responses to these Interrogatories.

INTERROGATORY NO. 11: Have you, your attorney(s), or any agent, investigator, private
detective, or interviewing personnel, or any other person of any firm, entity or association,
including any corporation or limited liability company so defined, acting for or on behalf of
you or your attorney, ever engaged any expert or experts to analyze or investigate any aspect
of any tangible item, document, evidence or exhibit, with the purpose of reviewing your
claim, allegation, assertion or contention as you have raised in your Petition, including but
not limited to any handwriting experts, forensic or documentary analysis, or any effort to
evaluate the authenticity, authentication, validity, or any other aspect of the Holographic
Will of the Decedent, Victoria H. Smith, relating in any way to its execution, validity,
enforceability or expressed intention therein. If you have engaged any expert or experts to
address any aspect of any of your claims, contentions, assertions or allegations in your
Petition filed in this matter, describe in detail the following:
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(a) State their name, address, phone numbers, fax numbers and e-mail domain, and
provide a current curriculum vitae including the name and address of each school or
university attended any special education or training in their field of expertise; the dates of
any school, institution of higher learning, or university attendance, and the nature of each
degree received including and from which institution or university received.
(b)

State whether or not the expert has performed any tests, investigations,

evaluations, analysis or examinations of any items, evidence, alleged facts, records and
exhibits you have identified above and related to this litigation and if so, (i) indicate what
dates these were conducted; (ii) whether any conclusions were reached as a result of the
tests, investigations, evaluations, analysis or examination, (iii) provide the identification of
the person who has present custody of each item tested, evaluated, analyzed or examined;
(iv) whether a report was submitted setting forth opinions or conclusions, and, if so, the
dates any. report was submitted, the name and address of persons with present custody
thereof; and provide a copy of any such reports punitive to the Civil Rules ofProcedure, and
(c) .For each expert witness you identify, state the subject matter, substance of the
facts and opinions on which the expert is expected to testify.

INTERROGATORY NO. 12: State whether Joseph H. Smith, Petitioner in these
proceedings, or any other Petitioner to be identified by you herein, was ever previously a
party to any suit, action, lawsuit or judicial proceeding, whether it be civil, criminal or
administrative proceeding, and as to each such action, lawsuit, criminal action,
administrative action or proceeding, state the names of the parties, the caption and case
number, the courts, tribunals, or administrative agencies, the date the matter was filed, the
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nature of the matter, the disposition of the matter, and the attorneys who represented each
party in each such matter. You are also herewith requested pursuant to Rule 34, LR. C.P. , to
produce all documents that identify and support your response, specifically identifying in
such documentation, the full and complete name of Joseph H. Smith, and any other
petitioner herein seeking formal Application of Intestacy and Formal Appointment of
Personal Representative, as identified in the Petition of Joseph H. Smith.

INTERROGATORY NO. 13: Has the Petitioner in these proceedings, Joseph H. Smith, or
any other Petitioner to be identified by you herein, ever been convicted of any felony in any
State of United States of America? If so state the nature of the crime, date of judgment,
conviction or withheld judgment, the county and state where any such disposition was
entered, and ariy and all dispositions thereof, including any period of incarceration, duration
of probation or parole, and any violation thereof.

INTERROGATORY NO. 14: State in full and complete detail your version of how, under
what circumstances, why, and for what reasons, Victoria H. Smith made and executed her
Holographic Will on February 14, 1990, and having therein declared her son, Vernon K.
Smith Jr., to be the sole Heir of her Estate, and why, and for what reasons, circumstances,
and justification did said Victoria H. Smith chose to exclude her daughter, Victoria Anne
Smith (Converse), and her other son, Joseph H. Smith, from any inheritance under her Last
Will and Testament, and decline to ever again convey or transfer any personal property to
either of them.
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INTERROGATORY NO. 15: Set forth and state in detail any claim, contention, allegation
or assertion that you believe exists to challenge the authenticity, validity, enforceability and
exclusive nature of that Durable Power of Attorney granted to Vernon K. Smith Jr., by
Victoria H. Smith on July 15, 1999, a copy of which is attached to the Response and
Objection to your .Petition, and attached to the Affidavit of Vernon K. Smith, filed in that
proceeding.

INTERROGATORY NO. 16: Set forth and state in detail any claim, contention, allegation
or assertion you believe exists to challenge the authenticity, validity, enforceability and
exclusive nature of that Durable and Irrevocable Power of Attorney, coupled with a
consideration, granted to Vernon K. Smith Jr., by Victoria H. Smith on April 11, 2008, a
copy of which is attached to the Response and Objection to your Petition, and attached to
the Affidavit of Vernon K. Smith, filed in that proceeding.

INTERROGATORY NO. 17: Set forth and state in detail any claim, contention, allegation
or assertion you believe exists to challenge the authenticity, validity, enforceability and
exclusive nature of each, every and all conveyances and transfers made by Vernon K. Smith
Jr., pursuant to his Durable and Irrevocable Power(s) of Attorney, that were made and
executed on July 4, 2012, as set forth, contained, identified and attached to the Response and
Objection to the Petition of Joseph H. Smith filed in this matter, and/or contained within and
attached to the Affidavit of Vernon K. Smith, filed in that proceeding.
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INTERROGATORY NO. 18: With respect to each and every allegation, assertion,
contention and claim set forth and raised in the Petition for Formal Adjudication of Intestacy
and Formal Appointment of Personal Representative, state in detail each and every basis and
fact upon which you challenge and dispute any of the allegations, contentions, assertions,
claims or averments · of Vernon K. Smith, Respondent, as set forth in the Response and
Objection of Vernon K. Smith to your Petition filed in that proceeding.

REQUEST FOR PRODUCTION OF DOCUMENTS
REQUEST FOR PRODUCTION NO. 1: Produce all relevant evidence, including all
tangible items, documents, records, photographs, videos, pictures, electronic data, digital
data and items of every kind, nature and format that exists, either in an original form or copy
form, which in any way relates to the subject matter and issues in this action, and the
identification and production thereof has been requested herein.

REQUEST FOR PRODUCTION NO. 2: Produce all documents, records and tangible
items of evidence_ you intend for use at any trial, hearing or proceeding to occur on the
merits of this action, which you claim or believe will support your allegations, assertions,
contentions and claim set forth in your Petition.

REQUEST FOR PRODUCTION NO. 3: Produce a copy of all reports completed by any
expert identified and disclosed in the Interrogatories, including the statement(s) as to the
substance of the facts and the opinions and conclusions of such experts.
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REQUEST FOR PRODUCTION NO. 4: Produce any and all reports prepared by persons
who have been used as consultants by any Petitioner(s).

REQUEST FOR PRODUCTION NO. 5: Produce a copy of each and every document
which either supports or tends to refute any conten · B:S,ai1egaf~io s and claims
made by any Petitioner(s).
Dated this 11 th day ofNovember,

Vernon K. Smith, Respondent
Attorney for Respondent

CERTIFICATE OF SERVICE
th

I HEREBY CERTIFY That on the 11 day ofNovember, 2014., I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following addresses as follows:

Sherer & Wynkoo , LLP
730 N. Main Stre
Meridian, Idaho 83 0
(Attorney for Joseph .

(
(

(

)
X

)

)
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE ·sTATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATES OF
VERNON K. SMITH (SR.) AND
VICTORIA H. SMITH,
Both Deceased Individuals.

)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
NOTICE OF SERVICE OF
INTERROGATORIES AND
REQUEST FOR PRODUCTION
OF DOCUMENTS TO:
JOSEPH H. SMITH

COMES NOW Vernon K. Smith, and does hereby certify that the Interrogatories
and Request for Production of Documents was propounded to Petitioner, Joseph H.
Smith, and served upon -Petitioner's counsel, Ste
LLP, on November 11, 2014.
Dated this 11 th day of November, 2014.

Respondent and
Attorney for Respondent

.......

NOTIC OF SERVICE OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS TO PETITIONER, JOSEPH H. SMITH.
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CERTIFICATE OF SERVICE

I HEREBY. CERTIFY That on the 11 th day of November, 2014, I caused a true
and correct copy of the above and foregoing to be delivered to the following persons at
the following addresses as follows:

Clerk of the Court
Fourth Judicial District
200 W. Front Street
Boise, Idaho 83702

(

Sherer & Wynkoop, LLP
730N. Main Street
·Meridian, Idaho 83680
(Attorney for Joseph H. S ·th)

(

(

(

)
X

)

)

U.S. Mail
Fax 287-6919
Hand Delivered

)
U.S. Mail
x:~4865
)
HandDeliV- ed

NOTIC OF SERVICE OF INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS TO PETITIONER, JOSEPH H. SMITH.
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. STEPHEN T. S~RER
SHERER & WY1'KOOP, LLP
730 N. MAIN ST.
P.O. BOX31
MERIDIAN, ID 83680
(208) 887-4800
FAX (208} 887-4865..
I.S.B. #3605 ·
Attorneys for Petitioner Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATES OF )
)
Vernon K. Smith I and Victoria H. Smith, )
)
)
)
Deceased.
)

CASE NO. CV-IE-2014-15352
JOSEPH H. SMITH'S RESPONSES
TO INTERROGATORIES AND
REQUEST FOR PRODUCTION
OF DOCU]\ffiNTS

INTERROGATORY NO. 1: State the complete identity of the Petitioner or Petitioners
seeking the Intestate Probate of the deceased, Victoria H. Smith, setting forth the "identity" as
defined,· and include their Social Security numbers, residence addresses, and their place of
residence where the service of process may be effectuated.
ANSWER TO INTERROGATORY NO. 1: Petitioner objects to providing his social
security number. Without waiving such objection, Petitioner is Joseph Haver! Smith. His social
security number not included as such information is a protected government issue number,
Vernon K. Smith, Jr. has no discemable need to such information, and such information is not
likely to lead to the discovery of relevant evidence.
Joseph H. Smith resides at 6211 Branstetter St., Boise, Idaho 83714. Process may be
effectuated by service on Petitioner's attorney, Stephen T. Sherer at 730 N. Main St., Meridian,
Idaho 83642.
INTERROGATORY NO. 2: State the full names and identities, addresses and telephone
numbers of every person known to you, or known to your present or former attorney(s) who have
any knowledge of or who purport to have any knowledge of the substance or subject matter of
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST F
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this Application for an Intestate Probate of the Estate of Victoria H. Smith, and the appointment
of Joseph H. Smith as personal representative, including, but not limited to, the knowledge or
purported knowledge relating to any allegations, issues, claims, contentions, or allegation that the
Decedent, Victoria H. Smith, had died without having previously made and executed her own
Holographic Will, or any allegation or contention that any Holographic Will so executed and
made by the Decedent was in some manner the result of some form of influence, undue
influence, persuasion, suggestion, fraud, misrepresentation, :fraudulent inducement, promise,
commitment, condition, or any other asserted claim or basis by which said Petitioner or
Petitioners would seek to challenge the authenticity, authentication, validity, enforceability, and
clear intentions expressed in the Last Will and Testament of decedent, Victoria H. Smith as
identified in that Holographic Will made and executed by said decedent, Victoria H. Smith, on
February 14, 1990, a true and correct copy of which is attached hereto as Exhibit "l".
ANSWER TO INTERROGATORY NO. 2: Petitioner objects to Interrogatory No. 2 in
that the interrogatory'is 14 lines long in a single sentence, which is difficult to interpret, making
such interrogatory vague and ambiguous, and also unduly burdensome and overly broad.
Without waiving such objection Joseph H. Smith provides the following listed persons with
knowledge:
Joseph H. Smith, Sr., c/o Sherer & Wynkoop, LLP, Box 31, Meridian, Idaho 83680;
Sharon Cunningham Smith, 6211 Branstetter St., Boise, Idaho 83714;
Joseph H. Smith, Jr., 841-2613;
Shelly Smith;
Kathryn Laxon, daughter of Joseph H. Smith, Sr., 703-7200;
Sharon Bergman, c/o Ron Swafford, Esq., SWAFFORD LAW, P.C., 525 Ninth St.
Idaho Falls, Idaho 83404, 208-524-4002;
Eddie Novatny, 631-1954;
Gary Cunningham, 834-2287; and
Jack DeChambeau.
INTERROGATORY NO. 3: State the full name and identity, address and telephone
numbers, including all such contact information, to and including cell phones, email, and
facsimile numbers for each and every person, firm, entity and association so defined, including
their agents or representatives of any corporations, limited liability companies, partnerships or
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such other entities that you intend to call as a witness in any trial, hearing or proceedings in this
matter, involving in any way any aspect of this pending Application concerning the Intestate
Probate of Decedent, Victoria H. Smith, and any application by Petitioner or Petitioners for the
appointment as personal representative in the administration of said Estate.
ANSWER TO INTERROGATORY NO. 3: Joseph H. Smith objects to Interrogatory No.
3 in that the contact information for those persons listed without phone numbers and addresses
have identifying information which is not in the possession or control of Joseph H. Smith. Such
information should be available to Vernon K. Smith, Jr., as available public information.
Without waiving such objection, if Joseph H. Smith obtains further information relating to this
interrogatory, this response will be supplemented.
INTERROGATORY NO. 4: With respect to each and every one of the persons, and any
firms, entities, or any agent or representative of any such associations so defined whom you
intend to call as a witness, to the extent you have so identified them above, state with precision
and detail the precise nature of their intended testimony, the substance of any and all facts
purportedly known by them, and an in-depth, detailed summary of what you believe they will
say, or what you want to expect each such witness to specifically testify to at your request at any
trial, hearing or any proceedings to occur in this pending action and Petition for formal Intestate
Probate.
ANSWER TO INTERROGATORY NO. 4: Petitioner objects to Interrogatory No. 4 in
that Joseph H. Smith is not aware of the precise and detailed nature of any intended testimony, or
the substance of any and all facts purportedly known by any witness. Any such information
obtained by counsel for Joseph H. Smith is protected by the work product exception and
privilege. Vernon K. Smith, Jr. is able to obtain such information by deposing such witnesses.
Without waiving such objection, Joseph H. Smith, Sr., Sharon Cunningham Smith, Joseph H.
Smith, Jr. Kathryn Laxon, Shelly Smith, and Eddie Novatny are all expected to testify regarding
instances and circumstances of the existence of and the exercise and position of undue influence
held by Vernon K. Smith, Jr., the tendency of Vernon K. Smith, Jr. to exercise undue influence,
and the inequitable results which could only have been created by undue influence.
Other witnesses may include John Gibson, Walter Wilson and Royal Von Puckett. Royal
Von Puckett and John Gibson are believed to be notary publics in the office of Vernon K. Smith,
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and are expected to testify to circumstances surrounding notarization of documents. Walter
Wilson is expected to testify regarding the purchase of property from Victoria H. Smith.
INTERROGATORY NO. 5: State whether you, your attomey(s) or agent(s) have taken
any statements, be it written, recorded or any unrecorded oral statements, but preserved or
maintained in any format, be it accomplished through digital, magnetic, stenographic format, or
upon a compact disc (CD), or digital virtual or video disc (DVD) computer venue format,
regarding any allegations or what you claim to be facts of matters relating to any of your clams,
allegations, assertions or contentions you have or intend to raise, assert, claim or offer into
evidence in this proceedings relating to the Application of the Intestate Probate of the Decedent,
Victoria H. Smith, and your Application for the appointment as Personal Representative or
Administrator of said Petitioner or petitioners, including but not limited to any aspects and all
matters regarding or relating to any claim, allegation, assertion, or contention raised by you as to
the existence or nonexistence of a will of the Decedent, and all aspects and issues regarding the
validity, enforceability; authenticity, authentication, and any and all contentions relating to your
claims of influence, undue influence, or any elements of persuasion, suggestion, fraud,
misrepresentation, fraudulent inducement, promise, commitment, condition, or any other asserted
claim, allegation, assertion, or basis by which said Petitioner or Petitioners would undertake to
seek to challenge the authenticity, authentication, validity, enforceability, and expressed
intention within the Last Will and Testament of Victoria H. Smith, as id~ntified in that
Holographic Will made and executed by the Decedent, Victoria H. Smith, on February 14, 1990.
If any such statements are identified by you, and if they are to be relied upon by you,

state the date on which said statements were taken, by whom, and who now has custody of those
statements at the present time, and where these statements are located, for purposes of subpoena
and inspection.
ANSWER TO INTERROGATORY NO. 5: Joseph H. Smith objects to Interrogatory No.
5 in that yet again it consists of a run-on sentence, is 18 lines long, and as such is vague,
ambiguous and almost undecipherable to the extent of the understanding of such interrogatory.
Without waiving such objection, Joseph H. Smith has taken no statements from any third party
of this action. He has been instructed that ifhe is to speak to any witnesses, he is to memorialize
such conversation and this instruction by his attorney is protected by the attorney's work product
doctrine. Regarding Joseph H. Smith's attorney, his attorney has taken no statements, but ifhe
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
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had, the documents would clearly be undiscoverable absent a showing by Vernon K. Smith he is
unable to obtain that information by other means.
Joseph H. Smith has not determined what documents, tangible items, or any other
evidence he will.seek to enter into evidence in this matter. In addition, Sharon Cunningham
Smith, Joseph H. Smith, Jr., Kathryn Laxon, Shelly Smith, and Joseph H. Smith, Sr. shall all
testify regarding their interactions with Victoria H. Smith, her lack of driving skills which
contributed to her full dependence and reliance in her later years on her son Vernon K. Smith,
Jr., the squalid living conditions in the later years of her life, and instances in which the decedent
would agree or give approval to a course of action and then reverse her opinion after talking to
Vernon K. Smith, Jr. They will also testify regarding the segregation ofVictoria from all
friends, relatives, and other important people in her life.
INTERROGATORY NO. 6: Identify with particularity each item, document, and any
specific form or venue by which any specific tangible item or aspects of any evidence is or are
known to.you, your attorney(s) or agent(s), including all documents, records, photographs,
videos, prints, emails, faxes, transmitted communications, and whether the same be done
electronically, digitally, magnetically, stenographically, or by any other physical process, all
such tangible items and aspects of evidence of e very kind and nature known by you or your
attorney(s) or agent(s) to exist, either in an original or in a copy format, which in any way relates
to the subject matter and issues in this pending petition filed by you, Joseph H. Smith, before the
Probate Court, including but not limited to, all such issues regarding the existence or
nonexistence of a will, and all issues and aspects regarding the validity, enforceability
authenticity, authentication, and any and all contentions relating to any claim, allegation,
assertions or issue of influence, undue influence, persuasion, suggestion, fraud,
misrepresentation, fraudulent inducement, promise, commitment, condition, or any other asserted
claim or basis by which said Petitioner or Petitioners would undertake to seek to challenge the
authenticity, authentication, validity, enforceability and expressed intention within the Last Will
and Testament of Victoria H. Smith, as identified in that Holographic Will made and executed by
the decedent, Victoria H. Smith, on February 14, 1990, and disclose with specificity the name,
address, telephone number, fax number and email domain or website reference of any person or
entity who has custody of each such document, tangible item, and aspect of evidence.
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ANSWER TO INTERROGATORY NO. 6: Petitioner objects to Interrogatory No. 6 as
being overly broad and unduly burdensome. Discovery is continuing, and this answer may be
supplemented. Without waiving such objection, many of the documents which Petition may
offer into evidence are attached to these discovery responses. Petitioner may further offer any of
the documents filed by Respondent Vernon K. Smith, Jr., produced by him pursuant to
discovery, or utilized for purposes ofrebuttal.

INTERROGATORY NO. 7: With respect to the above tangible items, documents and
forms of tangible evidence, identify in detail, those specific tangible items, documents, records
and items of tangible evidence you intend to have, use, or offer into evidence at any trial, hearing
or proceedings of this matter to support the allegations, assertions, contentions and claims raised
in this pending Petition filed by you and before this Probate Court, and specifically identify such
tangible items, documents and items of evidence that specifically relate to your claims,
allegations, assertions, and contentions regarding every aspect of influence, undue influence,
persuasion, suggestion, fraud, misrepresentation, fraudulent inducement, promise, commitment,
condition, or any other asserted claim or basis by which said Petitioner or petitioners would
undertake to seek to challenge the authenticity, authentication, validity, enforceability, and
expressed contentions within the Last Will and Testament of Victoria H. Smith, as identified in
that Holographic Will made and executed by Decedent, Victoria H. Smith, on February 14, 1990,
and specifically indicate in what manner such items, documents and tangible evidence to support
your allegations and contentions, and with such detail so that an appropriate deposition may be
taken of you regarding that document, item or element of evidence you have identified and
disclosed.
ANSWER TO INTERROGATORY NO. 7: Petitioner Joseph H. Smith objects to
Interrogatory No. 7 in that Respondent Vernon K. Smith seeks information as to what items,
documents and tangible evidence, and in which manner they support the claims of Petitioner
Joseph H. Smith. Such interrogatory invades the attorney work product privilege and will not be
produced, as they go directly to the thoughts and mental impressions of Joseph H. Smith's
counsel. Without waiving such objection, please see documents attached.
INTERROGATORY NO. 8: State all facts upon which you intend to rely to support each
and every of your general and specific allegations, claims, assertions and contentions that the
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
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Will of the Decedent, Victoria H. Smith does not exist, or that if it does exist, it is the result of
undue influence, or any other claim or contention by you of inappropriate behavior, including but
not limited to aiiy claims regarding those issues relating to influence, undue influence,
persuasion, suggestion, fraud, misrepresentation, fraudulent inducement, promise, commitment,
condition, or any other asserted claim or basis by which said Petitioner or petitioners would
undertake to seek to challenge the authenticity, authentication, validity, enforceability and
expressed intentions within the Last Will and Testament of Victoria H. Smith, as identified in
that Holographic Will made and executed by Decedent, Victoria H Smith, on February 14, 1990,
and which may in any"way relate to the general and specific allocations as set forth in your
Petition filed in this probate proceeding, and which you intend to rely upon at any trial, hearing
or proceeding on the merits of that application.
ANSWER TO INTERROGATORY NO. 8: Petitioner Joseph H. Smith objects to
Interrogatory No. 8 in that such interrogatory is vague and unduly burdensome. Without waiving
such objections, those facts include the fact that Respondent Vernon K. Smith, Jr. was present
when his mother executed her will, the will itself, there no other witnesses of record to the
execution of the will, and that the will leaves everything to only one of Victoria H. Smith's three
children.
INTERROGATORY NO. 9: To the extent you have not already done so by your
response to any of the other above requests, you are specifically requested to identify, in detail,
all facts, records, documents and tangible items you believe, contend, allege or claim would
support any aspect of not only your Petition regarding the nonexistence of Decedent's Will, or
what you have alleged to be the undue influence in the creation and execution of Decedent's
Will, but also what you believe, contend, allege or claim would contradict any aspect of the
Petition filed by Vernon K. Smith, Jr., seeking Formal Probate ofTestacy of Victoria H. Smith,
the Decedent, and the production of her Holographic Will, make and executed on February 14,
1990, together with each of the Durable Powers of Attorney which were identified in that
Petition, and whether your claim is in the nature of a legal or factual contention, state in detail
any contentions, allegations or basis you have to assert any objection, reservation or denial of the
contents of that Application of Vernon K. Smith, Jr., seeking the Formal Probate of the
Decedent, Victoiia H Smith, and her Last Will and Testament, and the appointment of Vernon
K. Smith, Jr., as the Personal Representative of her estate.
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
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ANSWER TO INTERROGATORY NO. 9: Respondent provided the documents,
affidavits, and application to Petitioner. Petitioner will utilize the facts and allegations in such
documents to show undue influence. Petitioner objects to showing how he will use such facts as
that part of the inten-o gatory seeks the mental impressions and trial strategies of Petitioner's
counsel.
INTERROGATORY NO. 10: With respect to each and every allegation, assertion,
contention and claim contained in your Petition for Formal Adjudication of Intestacy and Formal
Appointment of Personal Representative of the Decedent, specifically list, identify and describe
in detail each and every document or exhibit you claim exists to support your Petition, and you
claim exists to defeatthe claims contained in the Petition of Vernon K. Smith, Jr., for the Formal
Probate of the Decedent, and his Petition for formal appointment of Personal Representative,
pursuant to the terms of the Holographic Will. Pursuant to Rule 34, LR. C.P, this requested
information does constitute notice to you and that you are required to produce all those
documents, items of evidence and exhibits as you have refen-ed to them, and as identified and
disclosed by you in your responses to these Requests, and that your production shall be
accomplished by the production of a clearly legible and readable copy of such documents(s ),
tangible items of evidence and exhibit(s) identified and refen-ed to in your responses to these
intenogatories.
ANSWER TO INTERROGATORY NO. 10: Petitioner objects to Interrogatory No. 10
in that it is unduly burdensome. Without waiving such objections, please see documents
attached.
INTERROGATORY NO. 11: Have you, your attomey(s), or any agent, investigator,
private detective, or interviewing personnel, or any other person of any firm, entity or
association, including any corporation or limited liability company so defined, acting for or on
behalf of your or your attorney, ever engaged any expert or experts to analyze or investigate any
aspect of any tangible item, document, evidence or exhibit, with the purpose of reviewing your
claim, allegations, assertion or contention as you have raised in your Petition, including but not
limited to any handwriting experts, forensic or documentary analysis, or any effort to evaluate
the authenticity, authentication, validity, or any other aspect of the Holographic Will of the
Decedent, Victoria H. smith, relating in any way to its execution, validity, enforceability or
expressed intention therein. If you have engaged any expert or experts to address any aspect of
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 8

000666

any of your claims, contentions, assertions or allegations in your Petition filed in this matter,
described in detail the following:
(a) State their name, address, phone numbers, fax numbers and e-mail domain, and
provide a current curriculum vitae including the name and address of each school or university
attended any special education or training in their field of expertise; the date sof any school,
institution ofhigher learning, or university attendance, and the nature of each degree received
including and from which institution or university received.
(b) · State whether or not the expert has performed any tests, investigations, evaluations,
analysis or examinations of any items, evidence, alleged facts, records and exhibits you have
identified above and related to this litigation and if so, (i) indicate what dates these were
conducted; (ii) whether any conclusions were reached as a result of the tests, investigations,
evaluations, analysis or examination, (iii) provide the identification of the person who has
present custody of each item tested, evaluated, analyzed or examined; (iv) whether a report was
submitted setting forth opinions or conclusions, and, if so, the dates any report was submitted,
the name and address of persons with present custody thereof; and provide a cpy of any such
reports punitive to the Civil Rules ofProcedure, and
(c) For each expert witness you identify, state the subject matter, substance of the facts
and opinions on which the expert is expected to testify.
ANSWER TO INTERROGATORY NO. 11: Petitioner objects to Interrogatory No. 11
in that it seeks the identity and opinions of experts not expected to testify. Without waiving such
objection, Petitioner has not retained any expert expected to testify at this time.
INTERROGATORY NO. 12: State whether Joseph H Smith, petitioner in these
proceedings, or any other Petitioner to be identified by you herein, was ever previously a party to
any suit, action, lawsuit or judicial proceeding, whether it be civil, criminal or administrative
proceedings, and as to each such action, lawsuit, criminal action, administrative action or
proceeding, state the name of the parties, the caption and case number, the courts, tribunals, or
administrative agencies, the date the matter was filed, the nature of the matter, the disposition of
the matter, and the attorneys who represented each party in each such matter. You are also
herewith requested pursuant to Rule 34, IR. C.P., to produce all documents that identify and
support your response, specifically identifying in such documentation, the full and complete
name of Joseph H. Smith, and any other petitioner herein seeking formal Application of Intestacy
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
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and Formal Appointment of Personal Representative, as identified in the Petition of Joseph H.
Smith.
ANSWER TO INTERROGATORY NO. 12: Petitioner objects to Interrogatory No. 12
as unduly burdensome_, overly broad, and not likely to lead to the discovery of admissible
evidence. Without waiving such objection, Petitioner is unable to identify the court or number of .
each and every lawsuit of a criminal action, administrative action or civil action. However,
Petitioner recalls the following:
a.

Joseph H Smith v. Tom Matsumota, represented by Vernon K. Smith, lost

because the debt was owed by Jun Matsumota, who passed away, and Tom Matsumota could not
be held liable for the debt of another without a signed writing.
b.

Interstate Commerce Commission v. Joseph H Smith, regarding hauling apple

cider. Vernon K. Smith represented Joseph H. Smith.
c

Interstate Commerce Commission Application for Authority (administrative

action). Joseph H. Smith lost because his application was filed incorrectly.
d.

. PUC .f.,.pplication for Authority. Joseph H. Smith received authority. Such

application was essentially rendered moot by deregulation.
e.

A moving violation of Joseph H. Smith being over the centerline on the corkscrew

on old Lewiston Hill. Represented by Vernon K. Smith. Joseph H. Smith won.
f.

A ticket for not going through a weigh station in the Bliss area and taking an

alternate route. Represented by Vernon K. Smith. Joseph H. Smith won.
g.

A ticket wrongly given at the Burley scales was dropped. Vernon K. Smith had

input into the dismissal
h.

Joseph H Smith v. Boise Kenworth. New truck ordered and was in line for

delivery but the truck was sold to another purchaser. Joseph H. Smith, on the recommendation
of Vernon K. Smith sought damages, but lost.
1.

Joseph H Smith v. Javernik. Extra charges on allowances for new house. Vernon

K. Smith said to sue. Took the case to court. Joseph H. Smith lost.
J.

Road grader incident. Petitioner was hauling a road grader and the top of the road

grader got damaged going under an overpass. Vernon K. Smith helped to negotiate an
agreement between the parties, which kept the matter out of court.
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k.

Joseph H Smith v. (unknown insurance company). A vehicle ran into Petitioner's

vehicle in downtown Boise. Court action proceeded and there was a settlement for
approximately $10,000, for which Vernon K. Smith, Jr. representing Joseph H. Smith received a
contingent fee.
INTERROGATORY NO. 13: Has the Petitioner in these proceedings, Joseph H. smith,
or any other Petitioner to be identified by you herein, ever been convicted or any felony in any
State of the United States of America? If so state the nature of the crime, date of judgment,
conviction or withheld judgment, the county and state where any such disposition was entered,
and any and all dispositions thereof, including any period of incarceration, duration of probation
or parole, and any violation thereof.
ANSWER TO INTERROGATORY NO. 13: None.
INTERROGATORY NO. 14: State in full and complete detail your version of how,
under what circumstances, why, and for what reasons, Victoria H. Smith made and executed her
Holographic Will on February 14, 1990, and having therein declared her son, Vernon K. Smith
Jr., to be the sole Heir of her Estate, and why, and for what reasons, circumstances, and
justification did said Victoria H. Smith chose to exclude her daughter, Victoria Anne Smith
(Converse), and her other son, Joseph H. Smith, from any inheritance under her Last Will and
Testament, and decline to ever again convey or transfer any personal property to either of them.
ANSWERTO INTERROGATORY NO. 14: As Petitioner was not present at Victoria H.
Smith's execution of her holographic will, Petitioner does not know what respondent Vernon K.
Smith, Jr. fed his mother by way of false information, to obtain her agreement to write the
holographic will. There are several scenarios which suggest themselves, but which scenario is
nothing more than speculation.
INTERROGATORY NO. 15: Set forth and state in detail any claim, contention,
allegation or assertion that you believe exists to challenge the authenticity, validity,
enforceability and exclusive nature of that Durable Power of Attorney granted to Vernon K.
Smith Jr., by Victoria H. Smith on July 15, 1999, a copy of which is attached to the Response
and Objection to your Petition, and attached to Affidavit of Vernon K. Smith, filed in that
proceeding.
ANSWER TO INTERROGATORY NO. 15: Petitioner objects to Interrogatory No. 15
to the extent it seeks to address particulars in which such power of attorney is invalid, as the
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
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interrogatory with respect to that issue, seeks only the mental impressions and trial strategies of
Petitioner's counsel. With respect to the Durable Power of Attorney, Petitioner contends that
such Powers of Attorney are unenforceable legally, but their utilization created a fiduciary duty
which Respondent breached. Both are legally invalid.
INTERROGATORY NO. 16: Set forth and state in detail any claim, contention,
allegation or assertion you believe exists to challenge the authenticity, validity, enforceability
and exclusive nature of that Durable and Irrevocable Power of Attorney, coupled with a
consideration, granted to Vernon K. Smith, Jr., by Victoria H. Smith on April 11, 2008,.a copy of
which is attached to the Response and Objection to your Petition, and attached to the Affidavit of
Vernon K. Smith, filed in that proceeding.
ANSWER TOINTERROGATORYNO. 16: Petitioner objects to Interrogatory No. 16
to the extent it seeks to address particulars in which such power of attorney is invalid, as the
interrogatory with respect to that issue, seeks only the mental impressions and trial strategies of
Petitioner's counsel. With respect to the Irrevocable Power of Attorney, Petitioner contends that
such Power of Attorney is unenforceable legally, creates a fiduciary duty which Respondent
breached, and is legally invalid.
INTERROGATORY NO. 17: Set forth and state in detail any claim, contention,
allegation or assertion you believe exists to challenge the authenticity, validity, enforceability
and exclusive nature of each, every and all conveyances and transfers made by Vernon K. Smith
Jr., pursuant to his Durable and Irrevocable Power(s) of Attorney, that were made and executed
on July 4, 2012, as setforth, contained, identified and attached to the Response and Objection to
the Petition of Joseph H. Smith filed. in this matter and/or contained within and attached to the
Affidavit of Vernon K. Smith, filed in that proceeding.
ANSWER TO INTERROGATORY NO. 17: First, VernonK. Smith, Jr., as alleged
attorney-in-fact and agent for Victoria H. Smith, conveyed property owned by her into a limited
liability company (LLC); and then assigned the ownership interest in the LLC to himself. The
facts surrounding the influence exerted by Respondent on Victoria H. Smith were further present
at the execution of such powers of attorney. Such powers of attorney were believed to have been
drafted by Respondent Vernon K. Smith, Jr. and therefore should be strictly construed against
him.
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INTERROGATORY NO. 18: With respect to each and every allegation, assertion,
contention and claim set forth and raised in the Petition for Formal Adjudication of Intestacy and
Formal Appointment of Personal Representative, state in detail each and every basis and fact
upon which you challenge and dispute any of the allegations, contentions, assertions, claims or
averments of Vernon K. Smith, Respondent, as set forth in the Response and Objection of
Vernon K. Smithto your Petition filed in that proceedings.
ANSWER TO INTERROGATORY NO. 18: Petitioner objects to Interrogatory No. 18
in that Vernon K. Smith, Jr. has presented a narrative rather than a statement by statement
response and objection, consisting of some twelve pages. Such interrogatory is overly broad and
unduly burdensome.. Without waiving such objection, Petitioner responds as follows:
1.

Vernon K. Smith, Jr. has not acted exclusively for the benefit of Victoria H.

Smith, iri managing and preserving all matters of ownership interests, but has acted in his own
self interest. Such self interest includes theft of power from a tenant of one of his mother's
rentals, with no compensation for that power and influencing Victoria H. Smith to support him in
this theft, causing the loss of the tenant.
2.

Vernon K. Smith, Jr. did not act exclusively for his mother's benefit when he

transferred properties to VHS Properties, LLC on July 4, 2012, utilizing what Petitioner claims is
an invalid power of attorney.
3.

By Respondent's own statement in paragraph 2, Respondent was present when

Victoria H. Smith allegedly drafted and executed her own holographic will, proving implication
of undue influence.
4.

Joseph H. Smith held an item from the residence of Victoria H. Smith that he

believed she had released to him, or believed belonged to him, and that she approved he could
have by her acquiescence to the presence of the item in Petitioner's house. Subsequently,
twenty-nine years later, after her discussions with Vernon K. Smith, Jr., Joseph H. Smith was
alleged to be a thief because of his possession of such item, which he promptly returned to her
residence.
5.

Rather than refusing to visit his mother, Joseph H. Smith was told many times that

"Blue would not approve of it" and that he could therefore not visit.
6.

Much of Respondent's response is simply hearsay or speculation, not worthy of

response.
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The assets allegedly transfe1Ted to VHS Properties, LLC were conveyed pursuant

to a conveyance executed by Vernon K. Smith, Jr., Victoria H. Smith's fiduciary. Victoria H.
Smith received no consideration for the transfer. The subsequent assignment of her interest
simply was an artifice to remove all of her assets from her estate. The breach of fiduciary duty,
combined with the undue influence exercised by Vernon K. Smith, Jr. in the execution of
Victoria H. Smith's holographic will, served to wrongly convert her property ..

In general, Respondent has simply provided his own speculation as to the relationship of
Petitioner Joseph H. Smith and his mother, having not been present or a party to most of the
conversations and interactions between Joseph H. Smith and his mother.

REQUEST FOR PRODUCTION NO. I: Produce all relevant evidence, including all
tangible items, documents, records, photographs, videos, pictures, electronic data, digital data
and items of every kind, nature and format that exists, either in an original form or copy form,
which in any way relates to the subject matter and issues in this action, and the identification and
production thereof has been requested herein.
RESPONSE TO REQUEST NO. 1: Petitioner objects to Request for Production No. 1 in
that it is overly broad, unduly vague, and unduly burdensome, and seeks to invade the
attorney/client privilege and attorney work product privilege. Without waiving such objection,
see the documents attached.
REQUEST FOR PRODUCTION NO. 2: Produce all documents, records and tangible
items of evidence you intend for use at any trial, hearing or proceedings to occur on the merits of
this action, which you claim or believe will support your allegations, assertions, contentions and
claim set forth in your Petition.
RESPONSE TO REQUEST NO. 2: Petitioner has not determined what documents he
will offer into evidence, but such offer may include any of the documents exchanged in
discovery between the parties.
REQUEST FOR PRODUCTION NO. 3: Produce a copy of all reports completed by any
expert identified and disclosed in the Interrogatories, including the statement(s) as to the
substance of the facts and the opinions and conclusions of such experts.

JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 14
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RESPONSE TO REQUEST NO. 3: Petitioner objects to Request for Production No. 3 in
that the request follows an interrogatory which moves beyond the scope of discoveries permitted
by the Idaho Rules of Civil Procedure. Without waiving such objection, Petitioner has not yet
retained experts who are expected to testify in this litigation.
REQUEST FOR PRODUCTION NO. 4: Produce any and all reports prepared by
persons who have been used as consultant by any Petitioner(s).
RESPONSE TO REQUEST NO. 4: Petitioner objects to Request for Production No. 4 in
that such report, if in. existence, would be attorney work product privileged.
REQUEST FOR PRODUCTION NO. 5: Produce a copy of each and every document
which either supports or tends to refute any contentions, allegations, assertions and claims made
by any Petitioner(s).
RESPONSE TO REQUEST NO. 5: Request for Production No. 5 appears duplicative of
Request for Production No. 1, and for such reason Petitioner objects to such request for
production. Without waiving such objection, please see documents attached.
DATED this

·;flliday of December, 2014.

J

SHERER & WYNKOOP, LLP

Stephen . Sherer, of the firm,
Attorneys for Joseph H. Smith

JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 15
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VERIFICATION
STATEOFIDAHO )
) ss.
)
County of Ada
JOSEPH H. SMITH being first duly sworn deposes and states:
I am the petitioner in the foregoing action; I have read the foregoing JOSEPH H.
SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS, I know the contents thereof, and believe the facts stated therein to be true and
correct to the best of niy knowledge.

otary Public for daho
Residing at Meridian, Idaho
My Commission: 10-14-2015

JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 16
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January 27, 1994

Dear Mother.
After your.phone call of two to three weeks ago when you called
about a bookkeeping matter, I was under the impression that you wanted
to talk to me, possibly in regards to the breakdown in our relationship.
I indicated that I was willing to do that and asked that you call me later
to make a definite appointment. You have not yet called me to make
such an appointment. If you have tried and nobody was in, please try
again. If you no longer want to talk to me, that is your privilege. I am
willing to listen to what you have to say, the ball is in your court. The
meeting must be of your control in all aspects, due to the fact that you
will not allow me the privilege of controlling a conversation. I accept
that fact as a stepping stone in the negotiation of a good and respectful
relationship.
We must at all times treat one another with respect and not put
destructive labels on one another such as Liar and Thief. If you feel
those labels are accurate and appropriate, I musttell you before hand
that we can not submit ourselves to that lifestyle.
If you have. a problem with the fact that I can not trust in my
brother's judgement, that is a situation that you should not bother
yourself with. That is a matter between my brother and myself and
should not be a controlling factor in your relationship with Sharon and
me.
We· are awaiting your reply.
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8/23/94

l_stai-ted this letter at.2:14 A.M.,just couldn't sleep.
Dear Mother, ·
I hope you are well ~d-happy.
There ha~e been many. confused
moments in my- thinking- and comfort zone in
.
the years since May 2, 196,6. No
doubt some ofmy .thinking·was
possibly difierent
.
..
than your ~ g ,
.

.

I never desired to stand as a threat in your eyes, or your lite, nor ·to your
a part of your lite and
younger son: I thought., whether it was right or wrong., I was
.
.
of your holdings, but only to
the
extent
of
an
equal
shc\fe,
one
share
yours,
one share
.
.
your daughter's, one share your youngest son, one sh~e your oldest son. It does
not matter whether my thinking wa~ right or wrong, th'1:t was the extent ofiny
thinking. Never did lever think or imply a threat to the contrary. I felt, whether
right or wrong, that I paid my dues to justify those thoughts.
As I have said in ear4er- correspondence, you have the power to thrust me and

I have spent the last
my family out of
. your lite atid''the. scenario I helped to build.
.
two years trying to accept the cµspowerment of your wishes. That has been one of
the largest assignments l have ~een obliged to 1I_1RSter. The second and equally
diffi?ult assigm;nent l have had trouble masterin~ is accepting that you like me close
to notlring. l have spent many un~omfortable mom~nts in the l~st two y~ars. I feel.
much sorrow and.pity for ~veryone involved.
•.'

.

.

.

You· have a .daughter-ih-faw,_ my wifo,__ that yq~ p.ave known for 31 ·years, ~
true friend to you for·sure up until tw(? years ago. And it would not take much for ·
that friendship to renew itself." You have my·two children and ·their spouses and°
their five wonderful .children, your five great-grandchildren, that I wish you were ·
more involved with, such as picnics, birthday parties; Christmas and all the other
ho ii days, and just anytime. ,°YOU had a very good way of going places, with myseif
and Sharon and Joey and *~tie. Why throw a.11 this away over nothing. I am no
-.
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threat to you or ,your younger son. Your documented ownership proves that to you.
I am RO one you need fear.
I write t~ you because you have never allowed me ta speak to you ~f my
.
thoughts. You always have deviated the conversation: You are not a good
communicato~ nor a _good debater. You are the best solo soidier I have ever known,
that is a compliment ·but of no meritable substanc~. I do not want to fight. J never .
wanted to figh½ I am· sick and tired and exhausted of :fighting. I am no match at
fighting with you. I want to be friends with you, my ~other. My wife: wants to be
friends with you, her mothe:i;-;fu.-law. I think it is time w~ be friends·. If you want to
be friends \_¥:Lth, Sharon and-~~, just c~ or write. All you have to say is one word
YES, that is a1L No more need be said. Your five great grandchildren are a
wonderful group to watch grow· and express the wonderful fa.ct that they each have
their own personality.
· I have asked.you to respond to us on a number of occasions·in the· last two
years. You have refused. I h?pe you.will respond in.a posi~ve manner this
Take the time t9 know me, you might even like part of me ..

time.

I love you always,
your oldest son,
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October 19, 1994
Dear Mother.
Approximately two years ago, your apparent choices and desires surprised me to a point
beyond my imagination. Dealing with your denying me your love and respect as well as denying me
any participation in the holdings my father put together (to some degree with my help) has been an
effort for me to deal with. but I am finally developing some immunity to the pain. I have told you
verbally as well as in writing that you are welcome to call or write or stop in any time you wish and
so far apparently you have not wished to. But my invitation is still open, as long as we both show
each other respect..
I am in need of a larger piece of property so I can park my trucks and my trailers and at the
same time use the prnperty to the north of my house for a horse corral. I am going to move my grey
building to the north of ID}' house for a horse barn and for hay storage, then I am going to buy a horse

for my five grandkids, your five great grandchildren. So by accomplishing that plan, I will need more
space to the south of my house for parking and turrting my trucks and trailers. I can not back up the
trains (which are 40' and 201 trailer combinations) so I need more property. I would like to buy from
you if possible· or even rent a piece to the south of my south line, not extending any further east and
west of my east and west line but going south, parallel to my east and west line. I would like to
acquire about 75 to 100 feet to the south. My east and west line is 165 feet long so 165 feet by 75
feet to the south would equal 12,375 square feet (there is 43,560 square feet in an acre) so 12,375
square feet would equal .2840 of an acre, just a bit more than a quarter of an acre. A piece that
represents a 100 feet to the· south would equal .3 787 of an acre, just a bit more than a third of an
acre.
I am going to move my south fence to the south, so as to be on my south line. I had my

property surveyed, gladly to find out my three fence lines are all inside my property boundaries, but
the south fence is inside my south boundary approximately 65 feet, so I am going to move that fence
in the next few weeks. So time is of the essence to my desires of buying or renting from you to the
south. If I am able to buy or rent from you, I woul9, put my new south fence at the new south
boundary encompassing the ground I buy or rent from you. If you are interested in selling or renting
me a piece of your property, please correspond with me as to your price and terms. Ifyou desire not
to deal with me, please be professional enough to communicate that decision also.
I do wish a healthy relationship with you, my mother. I really wished you felt the same way.

If you ever change your feeling of me and my wife, please contact us immediately. I hope you are
always healthy and happy.·
Your Son,
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NOVEMBER 4, 1.9.94

DEAR MOTHER,
THANK YOU 50 MUCH FOR YOUR LETTER. I ACCEPT YOUR DEClSION
TO NOT SELL ME ANY LAND.
THE DAY WE RETURNED YOUR DRESSER WAS THE DAY I CLOSED THE
. FILE ON THE DRESSER. I WOULD HOPE THAT YOU CAN DO THE SAME. IT rs
OBVIOUS,. YOU HAVE NOT AS OF YET. IF YOU ARE ABLE TO DO 50, I THINK
WE WOU.LD BOTH BE BETTER OFF. I WISH AND WANT VERY MUCH TO
HAVE A HEALTHY RELATIONSHIP WITH MY MOTHER WHERE EACH PARTY
RESPECTS THE OTHER WHICH WOULD DISALLOW All PARTIES FROM
USING SUCH PHRASOLOGY SUCH AS 5TE~LING AND LYING. NOBODY IS
PERFECT AND IF ONE 15 HONEST WITH ONESELF., ONE KNOWS THAT. YOU
DIDN'T COMMENT ON A DESIR!:: .FOR A Rl:LATIONSHIP. IF YOU 00 OR
WHEN YOU DO... I TRUST THAT YOU Will COMMUNICATE THAT DECISION
TO ME. YOU HAVE .BEEN TOLD THAT ON NUMEROUS OCCASIONS AND I
TAKE THIS OPPORTUNITY TO 5AY IT AGAIN. FEEL FREE TO CALL ON US AT
ANYTIME YOU NEED OR WANT ANY ASSISTANCE. I HOPE YOUR FOOT 15
HEALING PROPERLY AND I WAS VERY SORRY TO HEAR THAT YOU HAD HURT
YOUR FOOT. PLEASE NEVER FEEL IN ANYWAY INHIBITED TO GO SOME
PLACE.. A FUNCTION, A BIRTHDAY.,, A PICNIC, A HOLIDAY, A CELEBRATION,.
WHERE SHARON ANO I MAY ALSO BE. WE WOULD TOTALLY LEAVE YOU
ALONE AND NEVER PUT YOU IN ANY KIND OF UNPLEASANT POSITION. BEST
WISHES ALWAYS,,

WITH MY LOVE.

r

j_

r
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6-14-95
Dear Mother,
In the last 3O to 40 days, we have talked on the phone once and in person three or four
times. Believe it or not, my desire is not to :fight with you. You have jabbed and poked at me on
each occasion when w-e were speaking in person. You are a war pony and a very talented one in
that ca,pacity. You are a little Rocky Marciano (maybe that is even a compliment). I am a
peaceful person, you ate not. You have an uncontrollable desire and need to fight. I see it as an
obsession with you.. You're not even aware of it.
I put your two-part drum hand activated chain hoist in a cardboard box on the seat of the
green swing in your citiderblock shop building that is northeast of your house, where it was when
I told you I was going 'to take it home.
You can not get past the dresser syndrome. Sharon and I disagree with you on when I
took the dresser home. You say it was three or four years after May 2, 1966. We s~y it was
before May 2, 1966, approximately June of 1963, One ofus is wrong.
You have led me to believe that your youngest son has manipulated you into rekindling
the tool syndrome. Some tools my Father had and I now have after he passed away on May 2,
1966. You have led me to believe that your youngest son has told you the number of pieces of
tooling is quite sizeable and that he and bis group are in dire need of such a set of tooling. I have
told you the majority of tooling pieces are mine, that I have bought over the last 34 years. If you
think your people, other than me, need the tooling pieces my Father had, send me a list of what I
have you think is yours. I will look at your list. I will decide if the pieces of tooling you address
are my Father's or not. Then I will look at the pieces I think were my Father's and I will ·address
eaeh piece and tell you. my thoughts of each piece. I was my Father's son also.
Your youngest son also has some items which w~re my Father's. I know you have two
sons and one Gf them is to you very special, the other one, being me, is some9ne you like not to
recognize or respect or give any credit of quality to. That is not my opinion, that is observed by
your actions. Yon told ine today, June 14, 1995, I was a liar and a thief and that I needed
counseling. On the counseling, I can only say "ditto0 and on the story telling, your stories are not
always totally accurate.
In a debate, argument, or discussion, you have not yet learned to take turns in the

conversation. You for your own good need to work on that area, not for my behalf but for your
own behalf. You are all but impossible to have a meaningful, intelligent, or respectful
conversation with. I am sorrowed over that.
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You can surely dish out a majestic sized amount of criticism to others. But you are most
sensitive and disallow yourself to accept any rightfully due criticism to you. You definitely have i
sets of rules.
I don't understand why you are so hateful and critical to many others especially two of
your own children. Maybe you are over-reacting - ?
Your choice is .your choice.
I hope you are happy with your choices. They look lonely to me.
I will always love you. You are my mother. I hope for you the best always.
Your OtherSon, ·
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February 26,2006 ·

-

Dear Mother,
We have b~en estranged now for, I think, fifteen years. I have
accepted the fact that we are estranged because I feel that is what makes you
most comfortable. You are my mother_@d your comfort zone-really-does
maffer fo me.
yourself as a devout Catholic and the two
factors: devout Catholic and you being my mother are the reasons for this
short letter which I will title an invitation.

·You represent

\
i

I
I

l

i

I
--

_I

You gave me, as my mother, a very wonderful gift, you, and my
father, gave me life, and I thank you for that. Also, with your Catholic
religious convictions, you saw to it that I was baptized a Catholic on
February 8, 1942 and I went to first Holy Communion and was Confirmed
and to some degree Catholic School educated which adds up to the fact that I
am a Catholic. I only learned this year that I am a "cradle Catholic". I had
not heard thatterm. l;>efore. As you are aware, Sharon and I got married by
the Justice of the Peace in·Cascade, Idaho on May 8, 1963, almost 43 years
agpA I never left the Catholic Church in my beliefs - but I also did not go to
church. There probably has not been a day go by that I have not prayed or at
least made the sign of the cross. Approximately 35 years ago, Sharon and I
both thought Joey and Katie needed to know about Jesus and the Bible.
Rather than· getting into a contest on whether they should be Protestants or
Catholics, a luckydraw was made when Sharon decided to take them to a
non~denominational Christian Church. Joey and Katie both learned a fair
amount about the Bible and Sharon knows a lot about the Bible.
In approximately 1981, Sharon, myself, and you, Mother, started
going to an 8 week inquiry class at St. Macy's school on I think Wednesday
evt;'inings· in reference to my brother's son's baptism. Something got
crosswise and my brother lied to me about Father Riffles involvements and
knowledge of what was taking place in reference to the baptism. At that
point, we quit going to these inquiry classes and a different set of godparents
were selected for the baptism. The jolt of a Catholic priest lying did not
have any bad influence on my beliefs of the Catholic religion. I only looked
at him as a human liar. The incident just prolonged Sharon and I from
having a Marriage Validation in the Catholic church. A few years later, you
explained to me that my brother was the one that told the untruth and the
Catholic priest did not lie after all. I can't remember whether I thanked you
at the time for teUing me the truth about this incident but let me do so at this
time. Thank you.
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So, the years go by; and approximately a year ago, Sharon told me
that as a result of her studying the Bible and Church History she desired to
become a Catholic. Because she is a baptized Christi~ her baptism is
recognized by th~ Catholic Church. A Catholic Marriage Validation for
Sharon and I is necessary because we were married by a Justice of the Peace.
Also for approximately the last year, Sharon has been going to an inquiry
class. (RCIA) and I.have b.een. going with her and I will be her sponsor on
Easter Sunday, the day that she will officially become a Catholic. The
Marriage Validation has been scheduled for Saturday, March 25 at 7 :00 PM
at Holy Apostles Church, 6300 N. Meridian Road, which is at the
intersection of Chinden Blvd and Meridian Road.
We are invitingjust immediate family and a few friends for a simple
ceremony. Where you are my mother and a Catholic, I wish to invite you to

this Wedding Validation. It will be a simple ceremony and at the most
maybe thirty minutes from beginning to end. If you are comfortable in
coming, we will see to it there is no uncomfortable moments displayed in
spite of our estrangement. I am also of the assumption that your main means
of transportation is your youngest son (my brother) and being of the 3-way
estrangement, we will exhibit no ill feelings towards your youngest son if he
did escort you and be with you during the ceremony. We are extending to
him this same invitation through this letter. If there is no desire on your part
to accept this invitation, we understand. If you do desire to accept this
invitation and have any further questions on the invitation and the Martjage
Validation, please feel free to call anytime. There will be a small reception
after the ceremony at Holy Apostles at which you would also be welcome.
Your son,

000692

-

-

PreaJ (JJeCFo{d
£andjlcquisition
July 11, 2005

Dear Mr. Smith,

On behalf of Dyver Development, I submit this proposal to purchase properties from your
mother for your consideration. Please take a moment to review it.
(Please see attachment)

I have submitted this offer to you because your mother told me that any such discussions
would have to go through you.

If this proposal falls short of your expectations, please identify the improvements needed

in order to meet or exceed your expectations.

I can be reached at any time at the cell # listed below.

Sincerely,~Fred J DePold
Land Acquisition
(208) 869-9915

36 W Pine St .... Meridian, Idaho 83642
Phone (208) 895-8858 .... Fax (208) 895-0714 .... Cell (208) 869-9915
000693

•

-

I'''
\

. __
.,

...,............

.,_..,_ ,

....... ,.

..-

r0,[J~:~ .
"-J

~r'

$,
:
-~··
.
·
:
_
;
_
;
'
.
·
..
·
.
.-. . . . . -..

'

.

I Qj · ;·6 <b_.o: :·J:-i\/:;_:cfj?/'
:··i·

.

'

..

·S-1-·

.

000694

:1

I
I

36 East l'in~

J~~nue, ·

Meridian, ID.83642

~rL

r

r,,

~· .,!l. __

J

000695

-

Addendum/Amendment # 1

1
2
3
4
5
6
7
8
9

10
11
12

THIS IS AN ADDENDUM/AMENDMENT TO A PURCHASE AND SALE AGREEMENT. READ THE ENTIRE DOCUMENT, INCLUDING ANY
ATIACHMENTS, _CAREFULLY BEFORE SIGNING.

This is an ADDENDUM X or an AMENDMENT D to the Real Estate Purchase and Sale Agreement
and Receipt for Earnest Money.
Earnest Money Dated: 06/27/2005 ID# 0627200527
.PROPERTY ADDRESS:
Description

Zoning Tax Code Acres

PAR #2580 IN FLOOD DIST SECS 23 & 26 4N 1E

Rill

118

16.95

S0526120995 Residential 9604 N BRANSTETI'ER ST BOISE, ID PAR #0995 IN FLOOD DIST S2 OF SEC 23 & N2 OF
SEC 26 4N 1E #0990-B
83714-0000

Rill

118

120.53

S0526244434 Bare_Land 5933 N BRANSTETI'ER ST BOISE, ID PAR #4434 OF NE4SE4NW4 SEC 26 4N IE #244430-B
83714-0000
..
..
..
. ...

Rill

Prime Use Street Address

Parcel

S0526212580 Agriculture CIITNDEN , ID 00000-0000

212
.

..... . .

2.468
•.

13
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BUYER(S): Dyver Development LLC and or assigns
SELLER(S): Vernon K & Victoria H Smith
The undersigned Parties hereby agree as follows:

I. Purchase Price to be Ten Million Dollars & no/100 ($10,000,000.00).
2. Total Earnest Money to be Five Hundred Thousand Dollars & no/100 ($500,000).
•
•
•
•
•

$75,000 to be deposited at Pioneer Title upon acceptance of this agreement.
Buyer to have a 90-day feasibility period.
Upon completion of said feasibility period, Buyer to deposit and additional $425,000 and release the earnest money to the
Seller.
Said earnest money to be non-refundable and applicable to the purchase price.
Should Buyer in its sole discretion disapprove of the feasibility in writing, the:$75,000 to be returned to Buyer.

3. Buyer to close in two phases. Phase one to close within 180 days from the date of completion of
the feasibility period. Phase one shall consist of a minimum of 50 acres. Phase two to close within
12 months from the date of the closing of phase one.
BUYERS Initials

L_jiJzJ Date!:,}t,"7 /ch

SELLERS Initials(__)(__) Date._ _ _ __
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39

40
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44
45

46
47
48
49

optiof!t

4. Seller may
retain their home and up to 25 !es. Purchase price to be adjusted
proportionately according to actual surveyed/purchased acreage as determined by a Professional
Land Surveyor.· Survey to be at Buyer's expense. Should Seller choose to exercise this option,
Seller shall indicate so in writing upon acceptance of this offer.
5. This offer is subject to approval of the preliminary plat map by the City of Garden City and Buyers
acceptance of the corresponding approval conditions. All approval and engineering costs shall be
at Buyer's expense;
6. To the best of S~ller's knowledge, there are no toxic substances or deposits of underground tanks,
or any other circumstances that would restrict the development of this property.

50

51

7. This offer is subject to the availability and ability to connect to Municipal Services.

52
53
54
55

8. Buyer, engineer, and surveyor have the right to access the property and to proceed with platting,
marketing, engineering design and approvals at Buyer's expense from the date of acceptance of
this agreement.

56
57
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9. Seller to cooperate with Buyer during the approval process and provide any necessary easements,
signatures and cooperation that is necessary for the approval of this subdivision at no cost to the
Buyer.

61
62

10. Should Buyer fail to ~lose on or before the time stipulated in this agreement Buyer and Seller shall
have no further obligation to one another. This is in reference to the paragraph that is headed
DEFAULT iri the Real Estate Purchase and Sale Agreement. The only remedy will be Seller shall
keep any and all deposits made to date and Seller will be free to openly market the property.

63
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11. This agr~en:ient may not be changed or altered without signatures by both Buyer and Seller.
12. Seller's heirs and assigns are bound by this agreement.

70
71

13. Buyer acknowledges that Seller may elect to pursue a 1031 exchange at no expense to Buyer.

72

14. There are no active Real Estate Agents involved in this transaction therefore no commissions will
be paid to an active Real Estate Agent by the Buyer or the Seller.

73

74
75
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77
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15. Sellers agree to keep the terms of this contract, purchase price and Buyers name confidential.
16. Seller to disclose all leases, rental agreements, liens, judgments and or any other documents effecting this
property within 10 days of acceptance ofthis offer.
TilEEX'IENT TilE TERMS OF THIS ADDENDUM MODIFY OR CONFLICT WITH ANY PROVISIONS OF TilE PuRCHASE AND SALE AGREEMENT
INCLUDING ALL PRIORADDENDID,,IS, AMENDMENTS AND COUNTER OFFERS, TERMS lNTIIlS ADDENDUM SHALL CONTROL.

The herein agreement, upon its execution by both parties, is made an integral part of the aforementioned agreement

Buyer: Dyver Developmen

Date:

85

86

b/-o/or--

Signature:

87
88

Seller:

Date:

89
90
91

Signature:

92
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Seller:

94

Signature:

95

Date:
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PURCHASE AND SALE AGREEMENT

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF
YOU liAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

2
3

1. REAL ESTATE OFFICES:.

4

LISTING AGENCY

5

Office Fax#

6

Listing Agent

7

SELLING AGENCY

8

Office Fax#

9

Selling Agent

1D
11
12
13
14
·15
16

17
18
19
20

21
22
23
24
25

2.

DATE

0627200527

ID#

n/a
n/a

n/a

Office Phone #

n/a
n/a

E-Mail
E-Mail

n/a
n/a
ri/a

E-Mail
E-Mail

06/27/2005

Other Phone#
Phone#
Office Phone#

n/a
n/a

Other Phone#

n/a

Phone#

BUYER:
Dyver Development LLC & or assigns
(Hereinafter called "BUYER") agrees to purchase and the undersigned SELLER agrees to sell the following described real estate hereinafter referred
to as "Property."
·

3. PROPERTY ADDRESS AND LEGAL DESCRIPTION: COMMONLY KNOWN AS
See attached addendum
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ City See attached addendum County, ID, Zip See Attachment
described as: See attached addendum

legally

OR Legal Description Attached as addendum #___1___ (Addendum must accompany original offer.)

4.

PRICE/TERMS: Total Purchase Price is
a) $ See attached adde.ndum
b) $ See attached addendum

D

-----~T=e=n--"M~il=li=o=n_ _ _ _ _ Dollars($ 10,000,000

).
cash down payment, including Earnest Money deposit.
Balance of the purchase price to be paid as follows:

Additional financial terms are contained In a FINANCING ADDENDUM of same date, attached hereto, signed by both parties.

26
27

5.

EARNEST MONEY: BUYER hereby deposits
See attached addendum
DOLLARS as Earnest Money evidenced by:
cashier's check D note due D other Company Check and a receipt is hereby acknowledged. Earnest
Money to be deposited in trust account upon acceptance by all parties and shall be held by: D Ustii:ig Broker D Selling Broker){other
Pioneer Title
· for the benefd:ofthe parties hereto, and
· n/a
(Broker) shall hold the
completely executed Broker's copy of this Agreement. The responsible Broker shall be
n/a

D cash D personal check D

28
29

30
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34
35

6. "NOT APPLICABLE DEFINED;"The letters "n!a," "NIA," "n.a.," and "NA" as used herein are abbreviations of the term "not applicable."
Where this agreement uses the term "not applicable" or an abbreviation thereof, it shall be evidence that the parties have contemplated
cerlain facts or conailions and have determined that such facts or conditions do not apply to the agreement or transaction herein.

36

37
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7.

FACSIMILE TRANSMISSION: Facsimile or electronic transmission of any signed original document, and retransmission of any signed facsimile or
electronic transmission shall be the. same as derivery of an original. At the request of either party or the Closing Agency, the parties will confirm facsimile and
electronic transmitted signatures by signing an original document.

8. BUSINESS DAYS & HOURS A business day is herein defined as Monday through Friday, 8:0b a.m. to 5:00 p.m. in the local time
zone where the subject real property is physically located. A business day shall not include any Saturday or Sunday, nor sha(( a
business day include any legal holiday recognized by the state of Idaho as found in Idaho Code§ 73--108. The time in which any act
required under this agreement isto be performed shall be computed by excluding the date of execution and including the last day. The
first day shall be the day after the date of execution. If the last day is a legal holiday, then 1he time for performance shall be the next
subsequent business day.

47
48

49
5D

9. SEVERABILITY: In the case that any one or more of the provisions contained in this Agreement, or any application thereof, shall be
invalid, illegal or unenforceable in any respect, the validity, legality or unenforceability of the remaining provisions shall not in any way be
affected or impaired thereby.

51

52
53
54

10. COUNTERPARTS: This Agreement may be executed in counterparts. Executing an agreement in counterparts shaH mean the
signature of two identical copies of the same agreement Each identical copy of an agreement signed in counterparts is deemed
an original, and all identical copies shall together constitute one and the same instrument

55
BUYER and S¥,W _acknow;e)!d~~~y of this page, which constitutes Page 1 of 4 Pages.
BUYER's Initials (____J ( ~ Date ~r('.,,{t'l.:2_ SELLER's initials l___) (_____) Date _ _ _ _ __
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Page 2 of 4:.
.'Purchase.& Sales Agreement for Com111erclal Real Estate
DATE: _ _ _
06_/2_7_/2_0_0_5_ __
See attached actdendum
PROPERTY ADDRESS:
11. INCLUDED ITEMS:
(a) All attached floor coverings, attached television antennae, satellite dish(es) and receMng equipment, attached plumbing, bathroom and lighting
fDCtures, window screi;ms, screen doors, storm windows, storm doors, window coverings, exterior trees, plants or shrubbery, water heating
apparatus·and fixtures, attached fireplace equipment, awnings, ventilating, cooling and heating systems, built-in and "drop-In" ranges (but
excepting all other ranges), fuel tanks that are now on or used In con11ection with the premises shall be Included in the sale unless otherwise
provided herein.
(b) Irrigation fixtures and equipment, and any and all, If any, water and water rights, and any and all, if any, ditches and ditch rights that are
appurtenant thereto that are now on or used In connection with the premises shall be included In the sale unless otherwise provided herein.
(c) Other items specifically included in this sale:

All real property, easements and water rights associated

with this property
(d)

Items specifically excluded In this Sale: _A_I_I,_p_e_rs_o_n_a_l_,P,_l'_o_,p_e_rty_.________________________

72

73
74
75
76

77
78
79
80
81
82
83

12. ADDITIONAL TERMS, CONDmONS AND/OR CONTINGENCIES: The closing of this transaction is contingent upon written satisfaction or waiver
of conditions outlined In the attached addendum#

1

(Addendum must accompany original offer),

BUYER will have until _ _ _ _ _ _ _ _ _c_I_o_s_in~g_________ to satisfy or waive all conditions and/or contingencies.

Pioneer
Trtle ColJlpany shall.provide any required Title
Pioneer Title
located at
Policy and erelimlna!)'. report of commitment b) The Closing Agency for this transaction shall be
8151 W Rifleman in Boise
. Each party agrees to pay one-half of the Closing Agency's fee.

13. TITLE COMPANY/CLOSING AGENCY: a) The parties agree that

84
85
86

87
88
89
90

91
92

93
94
95
96

97

14. TITLE INSURANCE: D BUYER )8( ~ER to pay for a standard OWner's or Purchaser's Trtle Polley premium in this transaction. Purchaser's Extended

Coverage Title Policy requested D Yes ~No. Additional premium to be paid by D BUYER D SELLER. Title Company to provide all parties to this
Agreement with a preliminary Title Report on or before
7/30/05
• BUYER shall have until 8/15 to object In writing to the condition of
the title as set forth in the report. In the event BUYER makes written objection to the title, SELLER shall have a reasonable time, not to exceed
_1Q__buslness day(s),lo cure any defects of title or provide affirmative Tltle Insurance coverage. In the eventlhatSELLER refuses to cure defects of title, BUYER
may elect, as Its sole remedy, to either terminate this Agreement or cure the defects at BUYER's expense, or pr~ed to closing, taking title subject to such
defects. If BUYER does not so object, BUYER shall be deemed to have accepted the condition of the title. In the event BUYER elects to terminate the
Agreement due to unsatisfactory title conditions, BUYER shall be entitled to the return of all refundable deposits made by BUYER but that such return of
deposits shall not constitute a waiver of other remedies available to BUYER. The Td:le Company shall deliver the final Title Insurance policy to BUYER as
soon as possible after closing.

15. ESCROW/COLLECTION: If a long-term escrow/collection Is Involved, then the escrow/collection holder shall be
party agrees to pay one-half of escrow/collection fees and escrow setup fees.

Pioneer Title

• Each

---------

98
99
100
101

16. CLOSING DATE: On or before the closing date, BUYER and. SELLE.Rdshall depowt. with the Closing Agency all funds and Instruments necessary to
complete the sale. The closing date shall be no later than
See actc enctum 11-1 "Closing Date• means the date on which all documents are
either recorded or accepted by an escrow/collection agency and the sale proceeds are available to SELLER.

102

103
104
105
106

closing
. Taxes and water
assessments (using the last available assessment as a basis), rents, insurance Pfemtums, Interest and reserve on liens, encumbrances or obligations
assumed and utilities shall be prorated as of the day of closing or
C os1ng
. Any tenant deposits held by SELLER shall be
credited to BUYER at closing.

17. POSSESSION/PRORATION:E!UYER shall be entitled to possession on the day of closing or

107
108
109
110
111
112
113

114
115
116
117
118
119
120

18. DEFAULT: If BUYER defaults in the performance of this Agreement, SELLER has the option of: (1) accepting the Earnest Money as liquidated damages
or (2) pursuing any other lawful right or remedy to which SELLER may be entitled. If SELLER elects to proceed under (1), SELLER shall make demand upon
the holder of the Earnest Money, upon which demand said holder shall pay from the Earnest Money the costs Incurred by SELLER's Broker on behalf of
SELLER and BUYER related to the transaction, Including, without limilation, the costs of title Insurance, escrow fees, credit report fees, Inspection fees and
attorney's fees; and said holder shall pay any balance of the Earnest Money, one-half to SELLER and one-half to SELLER's Broker, provided that the amount
to be paid to SELLER's Broker shall not exceed the Broker's agreed to commission. SELLER and BUYER specifically acknowledge and agree that if
SELLER elects to accept the Earnest Money as liquidated damages, such shall be SELLER's sole and exclusive remedy, and such shall not be considered a
penalty or forfeiture. If SELLER elects to proceed under (2),the holder of the Earnest Money shall be entitled to pay the costs incurred by SELLER's Broker
on behalf of SELLER and BUYER related to the transaction, Including, without limitation, the costs of Brokerage fee, title insurance, escrow fees, credit report
fees, Inspection fees and attorney's fees, with any balance of the Earnest Money to be held pending resolution of the matter. ff SELLER defaults, having
approved said sale and fails to consummate the same as herein agreed, BUYER's Earnest Money deposit shall be returned to hlm'her and SELLER shall
pay for the costs of title insurance, escrow fees, credit report fees, Inspection fees, Brokerage fees and attorney's fees, if any. This shall not be considered
as a waiver by BUYER of any other lawful right or remedy to which BUYER may be entitled.
BUYER a n ~ ~ acknCWledJllt~~lo~py of this page, which constitutes Page 2 of 4 Pages.
BUYER's Initials L___) ~ Date ."-'.;:l.,._.,..~..,--~~.-.+µ_U_:'2_~ SELLER's Initials L__) ( _ _ J Date _ _ _ _ _ __
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Page 3 of 4:.
. ·Purchase & Sa(fill Agreemel)t foe Cocnrnerclal Real Estate
PROPERlY ADDRESS:
· ~ee attacnea aaaendum

-

DATE: _ _ _ _
0_6/_27_/_2_00_5_ __

121
122

19. ATTORNEY'S FEES: If either party lnitlalas or defends any arbitration or legal action or proceedings which are In any way connected with this Agreement,

123
124
125
126
127
128
129

the prevaillng party shall be entitled to recover from the non-prevailing party reasonable costs and attorney's fees, Including such costs and fees on appeal.

20. EARNEST MONEY DISPUTE/ INTERPLEADER: Notwithstanding any termination of this contract, BUYER and SELLER agree that In the event of
any controveisy regarding the Earnest Money and things of value held by Broker or closing agency, unless mutual written Instructions are received by the
holder of the Earnest Money and things of value, Broker or closing agency shall not be required to take any action but may await any proceeding, or at
Broker's or closing agency's option and sole discretion, may lnterplead all parties and deposit any moneys or things of value Into a court of competent
Jurisdiction and shall recover court costs and reasonable attorney's fees.

130

131
. 132
133

21. TITLE CONVEYANCE: Trtle. of SELLER is to be conveyed by):( warranty deed or D

Warranty deed
deed, and Is to be marketable
and Insurable except for rights reserved In federal patents, building or use restrictions, building and zoning regulations and ordinances of any governmental
unit, rights of way and easements established or of record and any other liens, encumbrances or defects approved by BUYER.
_

134
135
136

22. RISK OF LOSS: Should the Property be materially damaged by fire or other cause prior to closing, unless BUYER has taken possession prior to closing
by Agreement, this Agreement shall be voidable at the option of BUYER.

137
138
139

140
141
142
143
144
145

146
147
148
149

150
151
152
153
154

155
156
,57
158
159

160
161
162
163
164
165

166
167
168
169
170

23. CONDITION OF PROPERTY AT CLOSING: BUYER agrees to purchase the Property In as-ls-condition, where Is, with all faults. BUYER will
assume all obligations with respect to the Property. SELLER shall maintain the Property until the closing In its present condition, ordinary wear and tear
excepted, and loss by casualty.

24. INSPECTION: BUYER shail have the right to conduct Inspections, Investigations, tests, surveys and other studies at BUYER'S expense. BUYER shall,
within ~business day(s) of acceptance, complete these Inspections and give to SELLER written notice of items disapproved of. BUYER Is strongly
advised to exercise these rights and to make BUYER's own selection of professionals with appropriate quarmcations to conduct Inspections of the entire
property.
B UYER's acceptance of the condition of the property ls a contingency of this Agreement.
BUYER chooses D to have Inspection; D not to have Inspection. If BUYER chooses not to have inspection skip lines 154 to 176.

25. SATISFACTION/REMOVAL OF INSPECTION CONTINGENCIES:
1. If BUYER does not within the strict time period specffied give to SELLER written notice of items disapproved of, BUYER shall conclusively be deemed to
have: (a) completed all Inspections, Investigations, review of applicable documents and disclosures; (b) elected to proceed with the transaction and (c)
assumed all liability, responsibility and expense for repairs or corrections other than for Items which SELLER has otherwise agreed In writing to repair or
correct.
2. If BUYER does within the stricttime period specified give to SELLER written notice of items disapproved of BUYER shall provide to SELLER pertinent
sectlon(s) of written Inspection ~eports. SELLER shall have ~business day(s) In which to respond In writing. The SELLER, at their option, may
correct the items as specified by the BUYERS In their letter or may elect not to do so. If the SELLER agrees to correct the items asked for in the BUYERS
letter, then both parties agree that they will continue with the t:-ansactlo'n and proceed to closing. This will_removethe BUYERS lns~on contingency.

3. If the SELLER elects not to correct the disapproved items, then the BUYER(S) have the olltlon ofeilher continuing the transaction without the SELLER being
responsible for correcting these deficiencies or gMng the SELLER written notice within
1'1/a business days thattheyv.ill not contlnue with the transaction
and v.ill receive their.Earnest Money back.

4. If SELLER does.not respo11d within the strict time period specified, BUYER shall have the right to cancel this agreement In writing.
5. If BUYER does not give such written notice of cancellation within the strict time periods specified, BUYER shall conclusively be deemed to have elected to
proceed with the transaction without repairs or corrections other than for items which SELLER has otherwise agreed In writing to repair or correct.
SELLER shall make the property available for all Inspections. BUYER shall keep the property free and clear of liens; Indemnify and hold SELLER
harmless from all liability, claims, demands, damages and costs; and repair any damages arising from the Inspections. No Inspections may be made
by any governmental building or zoning Inspector or government employee without the prior consent of SELLER, unless required by local law.

171
172

173
174
175
176
177
178
179
180
181

26. ANNEXATION AND CITY SERVICES: The property is located In the city Omits now D Yes D No )8{N!AOR the property is located in an area of CITY
IMPACT, ADJACENT OR CONTIGUOUS to a city limits and/or the subdivision plat and CC& R's Indicate properties will be annexed when appropriate time Is
reached, and thus are legally subject to annexation by the city ata future time DYES D NO )?;{NIA
THE PROPERTY IS NOT WITHIN THE CITY LIMITS AT THIS BUT DOES RECEIVE SOME CITY SERVICES:

0 YES O

NO ~ NIA

27. ENTIRE AGREEMENT: This Agreement, Including any Addendums or exhibils, constitutes the entire Agreement between the parties and no warranties,
Including any warranty of habitability or representations have been made or shall be binding upon either party unless herein set forth.

28. TIME IS OF THE ESSENCE IN THIS AGREEMENT.

182
183

184
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Page 4 of
Purchase & Sales Agreement for Commercial Real Estate
See attached addendum
PROPERTY ADDRESS:

PRESENTATION CONFIRMATION: Check one (1) box In Section 1 and one (1) box In Section 2 below to confirm that In this
transa ·
he brokerage(s) Involved had the following re_latlonshlp(s) with the BUYER(s) and SELLER(s).
Section 1:
0 A. The
working with the BUYER(S) ls acting as an AGENT for the BUYER(S).
0 B. The brokerwo .
. h the BUYER(S) ls acting as a LIMITED DUALAGENTforthe BUYER(S).
0 C. The·brokerworklng with
YER(S) ls acting as a NONAGENT for the BUYER(S).
Section 2:
D A. The broker working with the SELLER(S) ls a
s an AGENT for the SELLER(S).
0 B. The broker working with the SELLER(S) ls acting as a
D DUAL AGENT for the SELLER(S).
0 C. The _broker working with the SELLER(S) Is acting as a NONAGE
e SELLER(S).

185

186
187
188
189
190
191
192
193
194
195
100·

197
198
199

200
201

DATE: _ _ _0_6/_2_7/_2_00_5
_ __

Each party signing this document confitmS that he or she has received read and understood the Agency Disclosure
ure and has elected the relationship
nd review. EACH PARTY
confirmed above. In addition, each party confirms that the broker's agency office policy was made available for lnspe
UNDERSTANDS THAT HE OR SHE IS A "CUSTOMER" AND IS NOT REPRESENTED BYA BROKER UNLESS THERE IS A SIGN
N AGREEMENT
latlonshlp
FOR AGENCY REPRESENTATION.· Each party signing this document understand that the above confirmation DOES NOT create an age
betvveen the Broker(s) and the BUYER(S) and SELLER(S) and they are a CUSTOMER and NOT REPRESENTED by a Broker UNLESS there ls a SEr ,......,._.._...
signed written agreement as required by Idaho Statute to create that relationship.

202
203
204
205

30, AUTHORITY OF SIGNATORY: If BUYER or SELLER ls a corporation, partnership, trust, estate, or other entity, the person executing this agreement on
its behalf warrants his or her authority to do so and to bind BUYER or SELLER.

206

31. ACCEPTANCE: BUYER'S offer Is made subject to the acceptance of SELLER on or before (Date)

207

Time)
12: 00
BUYER on demand..

208
209
210

7/19/05

at (Local

D a.m. )8{ p;m. If SELLER does not accept this Agreement within the time specified, the entire Earnest Money shall be refunded to
·

32. BUYER'S SIGNATURES·: I/We further acknowledge receipt of a true copy of this Agreement

211
212

1

DUM(S):

(Specify number of BUYER addendum(s) attached.)

213
BUYER (Print Name)

214
215

116

217
218
219
220

Phone#

Meridian

City

Address _ _ _ _ _ _ _ _ _- ' - - - - - - - - E-Maif Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Fax#

Dyver Development LLC
Cell# ->208 869-9915<-State
Jd Zip 83642

208 895-8858

208 895-0714

BUYER S i g n a t u r e - - - - - - - - - - - - - - - - - ,
Date _ _ _ _ _ _ _Tlme--'----D a.m. D p.m
Address _ _ _ _ _ _ ___,,_ _ _ _ _ _ _ _ __

BUYER(PrintName) _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Cell# _ _ _ _ _ _ _ __
Phone#
208 895-8858
City
Meridian
State
Jd Zip 83642

222
223

E-Mail Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Fax# _ ____.,2~0-8~8...,9"'5=-O.._.7'-'1""4'---__

224
225

33, SELLE R'S SIGNATURES: On this date, VWe hereby approve and accept the transaction set forth in the above Agreement and agree to cany out all the
terms thereof on the part of the SELLER. I/We further acknowledge receipt of a true copy of this Agreement signed by both parties.

221

226
227

0

228
229

SELLER Signature _ _ _ _ _ _ _ _ _ _ _ _ _ __

230
231

SIGNATURE(S) SUBJECT TO ATTACHED COUNTER OFFER

o

a.m. D p.m
Date _ _ _ _ _ _ _nma _ _ _ _ _
Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

232
233

E-Mail Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

234

SELLER Signature _ _ _ _ _ _ _ _ _ _ _ _ __

235

Date _ _ _ _ _ _ _ Tlme _ _ _ _ _
a.rn. D p.m
Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

236
237
238
239
240

O SIGNATURE(S) SUBJECT TO ATTACHED ADDEMDUM(S) # _ _ __

o

E-Mail Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

SELLER (Print Name} _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone# _ _ _ _ _ _ _ _ _ _Cell# _ _ _ _ _ _ _ __
City
State _ _ _ Zip _ _ _ __
Fax# _ _ _ _ _ _ _ _ _ __
SELLER (Print Name) _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone# _ _ _ _ _ _ _ _ _ _Cell# _ _ _ _ _ _ _ __
City
State _ _ _ Zip _ _ _ __
Fax# _ _ _ _ _ _ _ _ _ __

34. BUYER'S ACKNOWLEDGMENT OF RECEIPT OF FINAL COPY BEARING ALL SIGNATURES:
A true copy of the foregoing Agreement, signed by the SELLER and containing the full and complete description of the premises, is hereby received on

241
242

Date _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Time _ _ _ _ _ _ _•. D a.m. Op.m

243

BUYER: _ _ _~ - - ~ - ~ - - ~ ~ ~ - - -

Dyver Development LLC

_ackno~li..r~MY

BUYER:

------------------

BUYER an~ s~~
of this page, which const!Mes Page 4 of 4 Pages.
BUYER's Initials(___)~ Date_,_qo1-J--,U--=~~-H-'""fl2-=- SELLER's Initials(___)(___) Date _ _ _ _ __
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12861 N Schick's Rd
Hidden Springs, ID 83714
208 941 6175
208 229 4585 fax

February 1, 2007
JOSEPH SMITH
6211 Branstetter St
Boise, ID 83714-1118
Dear JOSEPH,
We are writing you to express our interest in exploring the development potential of your
property. We have been researching properties in your area and have identified your
property as one .that is potentially well-suited for our style of development. If so, your
property would be worth top dollar.
Our first step would be to discover the needs and desires of all parties involved in a land
transaction•. We h~ve a sincere interest in meeting with you to discuss your property and
how its potential development could be beneficial to you.
We are a small, local firm with large experience. We have developed property
throughout the Treasure Valley and nationally with some of the largest developers and
home builders. We believe in our local economy and have chosen to focus right here at
home.
We would appreciate the opportunity to discuss the myriad of ways in which you could
benefit by cooperating with us in our development projects. Please call us at your
convenience. We look forward to speaking with you.
Sincerely,

Justin Hubble
208 941-6175
justin@concordlaridllc.com
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

Victoria A: Smith Converse
10548 N.\V. Skyline Blvd.
Portland, Oregon 97231
Joseph H. Smith
6211 N Brandstetter Street
Garden City, Idaho 83714
Re:

State v. Smith
Case Nos. CV OC 0503786 & CV OC 0503789

...:
Dear Mr. Smith and Ms. Converse:

·:··

....t-

... ~I am a·· Deputy·· Attorney General representing the Idaho Transportation Department
("ITD") in a condemnation action concerning the Smith property on Chindenjust west of Garden
City, Idaho. The project h!ls been completed with the realignment of Joplin Road and Mountain
View Drive as shown on the Exhibit B attached to the accompanying Amended Complaints.
Before ITD initiated the condemnation action, it did a titie search, which revealed the
owners to be your mother, Victoria H. Smith, and the "heirs and devisees" of your deceased
father, Vernon K. Smith. This is because the probate of your father's estate was never finished.
Although his handwritten will was admitted to probate, and the will granted everything to
Victoria H. Smith, his wife, prob~te was never completed and there has been iio dismis~ai, no
decree of distribution, or anything else which indicates that your father's real propertx,~iite is
vested in your mother.
)~- .
··
,-.... ~ ~,-~
.... "
During the proceedings of this case, ITD has attempted to clarify exactly w:fu:0 owns· the
real property that the State is taking. Your brother, Vernon, defense counsel for ·the
condemnation, has asserted that Victoria. H. is the sole owner of the property. This ~s indeed
what your father's handwritten will says, but the estate was never finally settled, so, technically,
there is still the potential for someone else to claim title to the property the State is taking for the
roads. In this case, the most likely claimants would be those heirs listed in the Petition for
Probate, that is, Victoria H. and the three siblings.
-.:

Contracts & Administrative Law Division, Transportation Department
P.O. Box 7129, Boise, ID 83707-1129; Telephone: (208) 334-8815; FAX: (208) 334-4498
Located at 3311 W. State Street, Boise, Idaho, 83703-5881

000706

-

-

Joseph H. Smith
Victoria A. Smith Converse
March 26, 2007
Page2
In order to be certain that ITD obtains a clear title to the property it is taking, it became
necessary to amend ITD's Complaints to add the Smith siblings as defendants in the lawsuit so
they can be served with the Complaints and participate if he or she feels that they have any
interest in the real property. If you do not claim any actual interest in the property at this point in
time, you do not need to participate in the condemnation lawsuit, but can simply execute the
enclosed disclaimer of all your interest to your mother, the sole heir under the handwritten will.
The legal description in the disclaimer defines the actual property taken by ITD.
Two separate Complaints were filed, one for the property north of Chinden, one for the
property to the south. These two separate cases have been consolidated by the Court for the
purposes of trial. For the purpose of amending the Complaints to add the new defendants,
however, we filed an amended complaint for each case separately. The cases remain
consolidated for trial purposes.
Also enclosed for your information is a copy of the Disclaimer that your brother Vernon
recently executed. . ITD has not named him as a party since he has already executed the
Disclaimer. He drafted the opening portion of the Disclaimer in part so that you both would
understand why the disclaimer has been executed.
I realize that it may be a surprise for you to receive a letter like this so long after your
father's passing, but ITD has looked at this matter carefully and believes it is the only way to be
sure that it has a ·c1ean title for the new roads. I understand that you may have questions about
this matter, and I would encourage you to call or write me for more information. You may also
want to seek your own legal counsel on the matter; that is up to you. But we would appreciate
your prompt response to this matter so that if you do indeed feel you have some claim to title to
the property, I am advised as soon as possible and you can participate in the action.
Thank you for your prompt consideration of this matter, and I remain available to assist
in any matter to get this problem resolved.
Sincerely,

Steven J. Sc ter
Deputy Attorney General
SJS:ss
enclosures
cc:

Vernon K. Smith, Jr. w/out enclosures
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MAR 2 6 2007 · ..

LAWRENCE G~ WASDEN
ATTORNEY GENERAL
STEVEN J~ SCf:I(JSTER
JOSEPH D. MALLET
Deputy Attorney General
. Idaho Transpqrtation Department '
~311 West State Street
P.O. Box 7129
Boise, Iqaho 83707-1129
Telephone: (208) 334-8813 ·
Facsimile: (208) 334-4498
lSB #3453
.
ISB #5817
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE FOORTH JUDICIAL DISTRICT·OF THE
STATE QF IDAHO,~ AND FOR THE COUN1:Y OF ADA
THE STATE OF IDAHO, ex rel.,
)
DARRELL V MANNING, R. JAMES .
).
COLEMAN, BRUCE SWEENEY, MONTE C. )· Case No. CV-OC~0503789
MCCLURE, GARYBLICK, NEIL
:
.)
MILLER, AND JOHN X. COMBO,- .. , · . )IDAHO TRANSPORTATION BOARD,
)
)

~·

Plaintiff~

)
)

.

.

· VICTOR.IA H. SMITH, JOSEPH H. SMI'_TH,
AND ViCTORIA A. SMITH,
Defendants.

.

)
.
) ·ANOTHERSUMM:ONS

)
)
·)
)
)
)

.

NOTICE:
YOU .HAVE BEEN Sl.J:ED )3Y THE ABOVE-NAMED PLAINTiFF. THE
. COURT MAY ENTER JUDGMENT AG_t\INST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS .. READ THE INFORMATION
BELOW:
.
.

·ANOTHERSUMMONSFORPARCEL26-1
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.. \.

TO:

AND

.JOSEPH H.' SMITH
. RECORD·:

VICTORIA A.

YOU ARE HEREBY NOTIFIED that
'

SMITH,

m order to

AND THEIR ATTORNEY OF .

defend this lawsuit, an appropriate

'

'

written response must be filed with the above designated. Court.within twenty (~O) days afte!
•

•

I

service of this Summons
qn yo1.1;.
fail .to so respond, the· Court may enter
.
.
. If°you
.
. judgment against
you as demanded by the Plaintiff in the Amended Complaint.

· A copy ~~ the Amend~d Co~plaint is served with this Sum.mo~. If you wis~ to see~ the
advice or representa~on qy an attorney in this m~tter, you sho~ld do so p~omptly so tha~ your
written response, if any, may be filed in fun~ and other legal rights protected.
.

·.

.

. An appropriate written res~onse r~uires compliance with l_{.u1e lO(a)(l) and other Idaho·
Rules of Civil ·Procedure and shall also include:
·1.
2.

· The title and number of this case.
If your r~sponse is an ,Ans':'7er to. the Amended Complaint, ~t m,ust c6ntain

of the Amended Complaint and· other defenses
admissions or "denials of
. the separate allegations
.
.
'

you may claim.

"3.

Your signature, mailing address and telephone number, or-the signature, mailing

address and telephone nmpber of your attorney:
4.

Proof of mailing or·delivery of a copy of your response to Plaintiff's atto11?,ey~ as

designated above.

ANOTHERSUMMONSFORPARCEL26-2
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-

To determine whether .YOU must'pay a.filing fee with YC?~ r~sponse, contact.the Cle~k of
the ·above-named Court..
DATED this t--·lt? day of March; 2007: .
CLERK OF THE DISTRI
. J. DAViD NAVA
(SEAL)

ABB~·

By _ _ _-'---~---';_,
Deputy Clerk

ANOTHER SUMMONS FOR PARCEL 26 - 3
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.

· NO·---~~-"""'"=l'llED ,
, '
AM. _ _ _ ___,P.M._~-

LAWRENCEG. WASDEN
ATTORNEY GENERAL

. MAR
2-6 2007
.
. .
. .J. DAVto NA\i1-\RF:O; Cferk
Ely AFlB'r' TEE!..

STEVEN J. SCHUSTER
JOSEPH D. MALLET

DEi"UlY

Deputy Attorney General
. Idaho Transp9rtation Department '

~311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8813 ·
Facsimile: (208) 334-4498
.iSB #3453
ISB #5817
Counsel for Plaintiff

IN THE DISTRICT COURT OF THE _FOUR.TH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, rN AND FOR THE COUNTY OF ADA
.

.

THE STATE OF IDAHO, ex rel.,
)
DARRELL V MANNING, R. JAMES .
. ).
COLEMAN, BJ;lUCESWEENEY, MONTE C. } Case No. CV-OC~050~789
MCCLURE, GARY BLICK, NEIL
·)
MILLER,ANDJOHNX. COMBO; ·.
}
IDAHO TRANSPORTATION BOARD,
)
Plaintiff, · .

-vs-

)
)
)

)

) .

VICTORIA H. SMITH, JOSEPH H. SMITH,
AND VICT(?RIA A. SMITH; .·
'

Defendants.

.

AMENDED COMPLAINT

)
)
.)
)
)
)

COMES NOW the above-named Pla.intiff, and for a cause of action complains and
alleges as follows:

AMENDED COMPLA.INT FOR PARCEL 26 - 1
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.. \ .

I.
~at the Defendants, Vict~ria H. Smith, Joseph H. Smith, and Victoria A; Smith_ are the
-record
. owri.ers
. in fee of the land ·sought to
. be condemned by Plaintiff.
.

II.
.

. •:

.

That· the Idaho Transportation _Department is E! civil administrative department of ·
gove~ent of the State of Idaho, and as su?h is lawfully empowered to lay out, build, constru~t,
improve, alter, extend,. and maintain .state highways
at any place
within the State
.
.
. of Idaho, and
.

.

has the power _and duty to acquire the nec~ssary land and property for rights-of-way, turnouts,
fills, ~nd excavations for state highway purposes by purc~ase, condemnation or otherwise, and it
is the duty of_the Plaintiff, am·ong· other things, to establish, construct, improve and maintain a
•

I

system- of state highways within the State of ldahp; that Darrel V f:4anning, Bruce Sweeney,

·dary•Blick,
R... James Coleman, Monte C. McClure, Neil Miller, and John X. Combo now ~re
the
•
I
duly appointed and qualified acting Idaho· Tr~sportation B0.ard of the State oflciaho.

III.
That the tract or strip ofland so sought.to be condemn~d is to be used for a right-of-way
for laying out, building, .constructing, improving, altering, relocating, and extending Joplin Road
.
.
s~ that .it intersects with a state highway in a safer and· more efficient manner;· that sai~ state
highway is a part an~ link of the established highway system of the State of Id~o known as US~·
20/26~ HP Main Entrance to. Joplin Road, _Proje~t No. STP-3230(1~2), in Ada County, ·Id~o;
.
.
.
that said highway is to be used for travel by the ·general public; that said JopJin Road to .be
.

.

constructed upon said land is necessary for the safety, conyenience, and utility of the general
public; that said Joplin Road will inter~ect with s~id state designated public highway, arid the use
thereof by the public will be a public use; that the land sought to be condemned herein is

AMENDED COMPLAINT FOR PARCEL 26 - 2
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.

required for the layirigout, cqnstructiori, and.maintenanc~ of J<:>pliµ Road for sue~ public _use,
and 'the taking of the said land is necessary for such use.

That the locatio~ and surve~ of Joplin Road, as hereinaft~r de~cribed, ·was made-~y and :
~nder the direction of the Plaintiffhe:i;ein, anithe same is located in such manner as will ·be mpst
.

.

cqmpatible with the gre9:testpublic good and ilie'le~sfppv~te: iµjµry:
.V.
That the Plaintiff herein by its proper.officers~ prior to the conunenc_ement of this action,
sought in good faith to purchase from said Defen~ants said strip or tract of land so sought to be
I

taken. by the Plaintiff for the right-of-way
of said Joplin Road to be constructed on, .over, ~d
•
.
.
·~cross the ~ame, and to settle with, the Defendants for the damages which migµt result to their
.
.
'
.
property by the taldng thereof for said-right-of-way, and that the Pl~ntiff ~as unable. to make
. .
.
.
. .
.
. .
any bargain therefor, or t9 make ~y: settlement therefor, or to ~ake any ·settlement for ~e
'

damage to the property of said Defendants._
VI.
)'hat for the reasons aforesai~ and ~or ~e _Purp~se ·of laying out, b~i~ding, constructing,
.

.

improvi~g, altering, extending, and maintaining th_e said improved Joplin Road as access to the
. state highway on and across· the hereinafter d·escribed property, it is nec~ssary:for _the Plaintiff
_herein to condemn any -~nd all rights to the hereinafter described property de~ignated_ as Parcel
No. 26 in fee simple absolute.
VII.
That the property sought herein· to be condemned is now surveyed, iocated and shown
upon the official plat of US-20/26, HP Main Entrance to Joplin Road, Proje~t Nq. STP-

..

AMENDED COMPLAINT FOR PARCEL 26 - 3
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3230(102), Highway Survey on file in the office of the °Idaho Transport~tion Department, located ·
in 'Ada Go\mty,. State· ofidaho, an~ is described as follows:
. That real property desc.ribed in Exhibit "A" attached
. hereto and by this reference made a part hereof. . : .
•

•

I

That the. property
4erein
sought to. be condemned
is a part of a iarger pru;cel ofland.:
.
.
. ,
'

that acces·s to US"'.20/26is to be limited t~ that shown on Eilibit "B".
VIII.
That
the general
route of Joplin. Road for which the. . right-of-way
is sought to be
.
.
.
condemned herein is-shown .upon the official
of the
. plat in. the Idaho Transportation Department
.
.
State of Idaho, as. US-20/26, HP ~fain E1,1trance to Joplin Road, P!oject No. STP-3230(102),-a
copy of which plat is attached hereto marked ~xhibit "B", and by. this· referenc~ made ~ part
.
.
.
.
\

hereof.·
IX.
That the termi~ of the centerline of the highway for which the property herein described
is sought to be condemped is approximate S_tation 290+34.5 to Station 290+si.s Right f<?r Parcel
Road, Project No. . STP- .
No. 26. of the aforesaid US-20/26, HP Main Entrance to· ·Joplin
..
3~30(102), Highway Survey. · ·
.
.
WHEREFORE, Plaintiff prays for judgment as follows:
That the? rights to the property hereinabove described as Parcel No. 26 he.conde~ed in
.
.
f~e s?TI-ple absolute.
.

.

That access to US-20/26 from the remainder be limited to that indicated on the attached
Exhibit "B". That the damages accruing to the Defendants by reason of the condemnation of the
.
.
.
real pro~erty described in this Complaint be assessed; that the rights of the parties hereto be fully
determined; that a final order of condemnation and other appropriate orders and judgment be

AMENDED COMPLAINT FOR PARCEL 26 - 4
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·'

••
entered herein as· provided by .law; and that ~e Plaintiff have. such _other and fu~er or~ers,
judgment, and relief as to the Court may appear just an~ equitabl~ in_ the premfs~.

~-

·.

DATED this·~ day of March, 2007.

General
ation Department

State of Idaho

COUJ.?-ty of Ada .

)-·
: ss.
) .

Loren Thomas, being first duly sworn upon oath, deposes and says:
.
.
.
I fill?- the Assi~tant Chief Engineer (Deyelopment) for the above-nan_1ed_ Plaintiff, and I
· make this verific~tion ·for a:nd on behalf.of s~id Pl.aintiff, a political bo4y of the State of Idaho. I
further.say that t have rea~ the above ~nd foregoing Complaint, know the contents thereof and
that the allegations o"r fact therein contain,ed are tru~ as I verily belieye.

Assistant Chief Engineer (Developmeµt) · .
Idaho Transportation Departm~Jit

. NO~Y PUBLIC fotlcl
AdQJ CD .
• Idaho
Residing at
My Commission Expires: 1·1,/ Ito {2-0l D ·

AMENDED COMPLAINT FOR PARCEL 26 - -S
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EXWBITA
Legal Description

Key 6299, Parcel. 26.

A tract of land situated in· the SE. ¼ of the NW ¼ of Section 26,
Township 4 North,

Range

1 East,

Boise, . Meria:Lail, Ada County,

more particularly described as fol~ows:

Id~ho

·

·

Commencing at a brass cap marking the ~orthwest · ci:,rner o.f ~aid.:
-section 26, thence. -s · 00° 31' 46"· w along the ·west line -of said
Section 26 a distance of 397. 822 ·meters (1305.19 feet) ·to a found 5/8
· inph iron pin mar.king ~he north 1/16 corner pf said S~ction: 26 and · · _.
Section· 27; thence S · 89.0 26' 29" E along th:e southerly_ line of·: the
northwest ¼ of - the northwest ¼ of .said section 26 a distance of
404. 441 meters ( 1326. 91 feet)· to · the southeast co.rner of the
northwest ¼·of.the northwest¼ of Section 26;
Thence S 00° 17' 50." W, ·a distance pf ·118. 377 meters (38.8. 38 ·feet)
afong· the westerly line of the ~outheast ¼ of the northwest¼ of said
Section 26. to the; southerly right-of-way line of U.S •.IUghway 20-26
(Chinden Blvd.);
·
·
Thence S 6~ 0 • 35' 50" E a distance of 61.229 meters· (204.16 feetr .
along _the southerly right-of-wa·y line of U.S. Highway 20-26 -to ·an
angle point in· said southerly right-of-way and a point· on the
westerly boundary· of the property of Vernon a~d V~rginia Smith;
Thence ·at a right angle N 20°_ 24 1 ·10" E continui~g alorig ·said
southerly +ight-of-way line·a.distance of 24.384.metez;-s cao;oo feet)
an angle point ins.aid southerly.righ~-of-way line; thence. at·a right
angle S 69.0 35 1 ·. 35" E continuing· along said sou:the·rly ·r;i.ght-of-way a
distance 470.56 feet) a point qn said southerly right-of-way line,.
the REAL ~OINT OF BEGINNI~G of this descriptipn:
.
Thence S 69-0 35' 50" ~ continuing· along the southerly right-of-wa'y of
· U.S. Highway ·20-26 a distance of 27 .537 metei;s (90.34 feet). to. a ·
p~int;
··
Thence leaving said southerly right~of-way S. 17° 34' · 30" E
of ~5~815 meters {51r89feet)·to a point;

a

distance

Thence N 70° 51' 40 11 • E a distance of 3.000 meters (9.84 feet) to· a
point;
.Thence s 27° 41' 11" E a distance of 11. 940 meters (39.17 feet) to a
point;
Thence S·62° 18' 49" W a distance of 5.5j9 meters {18.17 feet) to a
point on a non-tangent curve;
Thence 27~190 meters {91.57 feet) along the arc of a non-tangent
.
curve to the left,.havirig a central angle of 23° 19' 02"i a radius of·

EXHIBIT NO.
-A000717

e·

·-~

.· .• \

\..., l . {

.

EXIDBITA

-

lLegal Description

68.580 n.ieters (2;25.00 fee.t} and a long chord tha:t bears N 54° 33' 01".
W . distance of 27.717
mete~s (90.94 .~eet)
to a tangent
point;
.•
.
.
.

a

Thence N. 66° 12' ·32" W a. 'ais.tance of_ 9.532 met~rs (31.27 fleet) to a

poirit on a non-;tangent cu~ve;

·

· -: .

Thence. 17~158 meters (56.29 feet) al9ng the- arc of a no~-tangent
curve to the right, ha.ving a central angle of 08° 31.' so•·, a radius
of 115.240 meter~ '(378.08 feet) and a long ~hord tlJ,at bears N 09° 16'.
01" W :a distance of 17.143 meters (56.24 feet} to said so~therly
right-of _way of ~ighway 20-26, the POIN~ OF BEGINNING;
Said. parcel contains O. 055· Hectares (0 .14 acresf.:. more or less.

The basis of ,bearing of this description being the West line of the

·Northwest ¼ of· Section 2·6, TQwnsµip 4 North, Range 1 East, Boise,
Meridian, said ·1ine havin~ -~· bearing ~f N 00°31' 46 1' E..
.

Approx~a.te Higl_1~ay Station reference from Stati9i:i· 290+34.5 to
St~t_ion·290+82.5, Right.

EXHIBIT NO.
A
- - - - - - - - - - -·--
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INDEX OF SHEETS

IDAHO

TRANSPORTATION DEPARTMENT

•

....

RIGHT OF WAY PLANS

Lowte;t

US-20/26
FEDERAL AID PROJECT STP. 3230(103) & 3230(102)
Parcel 26, I.D. 42710
Vernon and Victoria Smith

KEY NO~ 71.f8 AND 62-99
ADA COUNTY
SCALES IN METERS
STP-32300021

HEWLETT PACKARD TO JOPLIN RD
M.P. 40J4 - M.P, 42.475
SEGMENT CODE 002010

EXHIBIT NO.

B

¼

REVISIO
NO

DATE

BY

w.u:
Yz

PROJECT NO.
DESCRIPTION

STP-3230(102)

TITLE SHEET

us 2026
HEWLETT PACKARD TO JOPLIN RD
Parcel 26, 1.0. -42no
Vernon and Vidoria Smith

,n,el;rlc
COUNTY ADA
KEY lMlBER

6299
5

000720

SW4 SW4 SEC. 23

SE4 SE4 SEC.22
NE4 NE4 SEC. 27

NW4 NW
4N., R.!E., BM

----------

I
0042710

VERNOII AND VICTORIA St.lmf

REVISIONS
NO

DATE

BY

DESCRIPTION

IDAHO

TRANSPORTATION
DEPARTMENT
1aa11
'l•••

e~
i

..

*

Shown For Info Only
PROJECT NO.

VICINITY/TOTAL O

us 2CY.2.6

STP-3230(102)

SHIP MAP

HEWLm PACl.<ARD TO JQPUN RD

COUIITY ADA

Parcel 26, I.D. 42710
Vernon and Victoria Smith.

000721

APPROACHES
g&_

WIDTH

Deed1>d
f'ul>llo Road

10.2m

IMPROVEMENTS

Trees Removed= ·7 .Paroel26

®

Vemon·Aitd Victoria Smith

T.4N.,R.1E.,B.M.
&

•

Sc;.ILE

5

'--i

••I

SE4 NW4 SEC. 26°

L E GE ND
STP-3230 (102)
PARCEL 26 PARCEL ID 0042710
RECORD OWNER:VERNON & VICTORIA SMITH
TOTAi. CONllGUOUS OWNERSHIP
NEW ROW ACQUJSmON

WMINDER
CONIROL or CfNl"a IINE

FMIW.>.CCESS CONlltOL
me f'I ACCESS CONlltOL
!lt01WYUNE

2,56~ hp. 6,33 Ac.
0.055 ha. 0.14 Ao.
2.50.S ha. 6.19 Ao.

--------

A • 23°1910211
R

L

DATE

BY

m (91.571)

CB • N 54°3310111

W

I

REVISIONS
NO

Lt.

= 68.580 m <225.00')

= 27.910

DESCffiPTION

IS/:::::::::±=l=======:::J-m:rm~=::=--1~·-{!i·~d~.~nfsl

ID,UIO
TRANSPORTATION
DEPARTMENT
~la T I

PROJECT NO~

STP-3230(1021

RIGHT-OF-WAY PLANS .

us 200.6
HEWLITT PACKARD TO JQPUN RO
Parcel 26, I.D. 42710
Vernon and Victoria Smith

nze-erlc
COUNT\' ADA

IIEY NUJ.!BER 6299
SHEET

3

OF

5

"'·
000722

(202-00SA)Soloar10 RemOYOI OITroes, Ea
lEo.Slo.15+83,.Um II.
lEa.Slo.15+&.4,1.0m Rt.

1 Eo. Slo.15HU.2m LL
1 Ea.S!a.15+97,6.6111 It,
1 Eo.S!a.15+97,4.0m· II.
1 Eo. Slo.1'+06, Um. II.
1 Ea. S!a.16+ 17, 3..3m LL
1 Ea.Sl<,;16+17,4,lm LL

(405-2451.)Approach, Ea .

· 1E~Sta.15+73, w•9.2

T.4N,R.IE.,B.M.
Lt
5

c.;

t

SC.IL£

·S

m

~1200mm Pipe Culvert, m
26.0m,Slo.15+90-9, 10.5m It!.

To S!a.16+00.92, 7."5m -U.

1D

I

IETEIS

~Mlrior Structure, Thurman

Drain Headwalls, Ea
I Ea.S!a.15+90.92, 10A7m It!.
1 Eo,S!a. 16+00,92, 7.45m It

( 61U1DA) Righi-Of-Way Marker, Ea.
I Ea., Sia. 290+34.2 15.25m Ill.
1 Ea., &o. 290+61.11 ~Sm It!.

(62-1-00s,;) Looso Riprap, m'
7 m1 Sla.15+S'0.2?.10.5m at.
9 m2 Slo.16+08.92. 7.45m It

A= 62•'4515711
L= 1C.95Sm

R= 1G.llGllm
T= 6.1llGm

PI~~!:::

NO

DATE

BY

REVISIONS
DESCRIPTION

END MT. VIEW DR.
CONSTRUCTION
Sta. 16+54.229
N221302.112
E755279.556

IDAHO
TRANSPORTATION
DEPARTMENT
I & I

r

I

y

•••

8

us

STP-3230002)

20/26

HEWLETT PACKARD
TO JOPLIN RD.

COUNTY ADA
KEY Nll

6EI!

6299

4 o

5

000723

,'

796

~

..

.

"''
"''
::,
"'
791+

-

r-

:,!?

...'~+ r-~
___,.... 1--

r--

n

'iii

z
:J

t.~

"

~

0

-~
790

/

-

>

~

~
792

+

/_ffnlal Grado II IL

Ill

-~

s ::l""

...
r--._

I

I\ 'D,,.. 1120~

.e0s1r.

-

-,

~
M

~

-

G

~o.Aiil
~

,xlstlno Gr und e CL

I'"--..

Tll!I CUivert

-

788

-

.
Excavation o 1312m'
p

786

16+00
REVISIONS

NO

DATE

BY

ll£SCRPTION

~
Da ""'---•on

=·~·
-••w""'-""""'

E. B•hJer'

0. Thomo.aon

5CALES

SHOl!N ARE
FOR 279 l0 ol32mm

Pl!IMTS OIU

CADD ru.t:.nMlt.l

62991)112.dgn

""""'"" u ...,..

OCTOBER, ZOO<!

f

IDAHO
TRANSPORTATION
DEPARTMENT
ll.lt8tr')Tae•

e

.
PROJECT NO.

STP-3280(103)

l
n,,drla

l'IIOFllE

COUNTY ADA

U$
HEWL£!J',
' f ~D
TO JOPLIN RD.

:

KEY NUblER 7148

...,.... 5

n.-

5

......

~
~~ <c,.G'IST£,rt.,~~
'to'

V

,p

~

~
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LAWRENCE G. WASDEN
ATTORNEY GENERAL
I

I I

i'ILED

A.M·---P.M_ ___,_

•

MAR 2 6 2007

. STEVEN j_ ~CHUSTER
JOSE?H D. MALLET .·
Deputy Attorney General
"Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise; Idaho 83707-1129
Telephone: (20.8) 334-8813 · .
,.. Facsimile:. {208) 334-4498
ISB#3453
.
ISB #5817

J. 0}\Vn) i\U\\t1~RRO~ Clark
B't ,,El'L' 'i'l~EL
{):,.?l.,11'(

Counsel for Plamtiff · ·
· IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
· STATE OF IDAHO, IN AND FOR THE COUNTY OF·ADA
THE STATE OF IDAHO;ex rel.,
DAfUIBLLV MANNING, R. JAMES
COLEMAN, BRUCE SWEENEY, MONTE q.
. MCCLURE, GARY BLICK, NEu.;
MILLER, AND JOHN-X. COMBO,
. · IDAHOTRANSPQR.TATIONBOARD,

)
)

}

Case No. CV-OC-0S03786

)
)
)

)
Plai,ntiff,

-vs-

.) ·
)

)

.)
·VICTORIA H. SMITH, JOSEPH H. SMITH, )
AND VICTORIA A. SMITH,
)
)
)
Defendants.
)

ANOTHER SUMMONS

·) .

. .
.
NOTICE:,
YOU HAVE BEEN SUED BY T}:IE ABOVE-NAMED :PLAINTIFF. THE
COURT MAY ENTER JUDGME~{f AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION.
BELOW:

. ..
.
ANOTHERSUMMONSFORPARCEL25-1

000725

e.
TO:

JOSEPH- H. SMITH
RECORD:

AND VICTO~ A. SMITH; AND THEIR ATTORNEY OF
.

YOU ARE HEREBY NOTIFIED th3:t in order to defend this lawsuit, an appropriate
written response ml.lSt be file.d with the above designated Court within twenty (20) days after.
.
.
. .
. .
'

· service of this Summons on you. If you fail t? so respond, tlie· Court may enter judgment against
you as demanded by the Plaintiff in the Amended Complaip.t. ·
A copy ofth~ :Amended Complaint is served with Ws Summons. If you wish to seek the
by an attorney in this. matter,. you should. do so promptly s6 that your
advice ·or representation
.
written resp~nse, if any, may be filed in time and other legal rights protected:

An appropriate written._response requires compliance with Rule l0(a){l) and other Id~o
1

Rules.of Civil Pr~ced~e and sh~ll also include:
1. · .

The title and number of this case.

2.

It your respon~e i~ an Answer to the Amended Complaint, it must contain

..
.
admissi~ns or denials
of
the
separate
allegati.ons
of the Amended. Complaint and· other -defenses
.
:
. .
.
:

~

you may claim.
3.

Your si~ature, Ill;ailing address and telephone number, or the sigriatl;l.r~, mailing

address ·and telephone numper of your attorney. · ·
4. ·

Proof of mailing or delivery of a copy of your response to Plain.tiff's atto~ey, as

de~ignated above.

ANOTHERSUMMONSFORPARCEL25-2

000726

. '

-·

-

.. \.

To determine whether you must pay a filing

fee with your response, ·contact the Clerk of . .

the ahov~-:named Court.
. DATED this

:]M_ day ofM~rch, 2007.
CLERK OF THE DISTRICT COURT
J. DAVION

: (SEAL)

By

ABB
Deputy Clerk

ANOTHERSUMMONSFORPARCEL25-3

000727

e.

.e

N~-:----:~··~--~_._ _
'A.M. _ _ _ _PILED
-rP.M_. __

.

.

MAR 2 6 2007 :

LAWRENCE G. WASDEN
ATTORNEY GENERAL

J. f?AVID. NAVARRO, Cferk
BvABBYTEEL
O!?UTV

STEVENJ.SCHUSTER
JOSEPH D. MALLET
Deputy Attorney General
. Idaho Transp9rtation Department '
3311 West State Street
· P.O. Box 7129
Boise, Idaho 83707-1129
Telephone:
(208) 334-8813
·
.
.
Facsimile: (208) 334-4498
ISB #3453
ISB #5817.
.

Counsel for Plaintiff

IN THE DISTRICT COURT OF THE fOURTH JUDICIAL DISTRICT·OF THE

.

.

STATE OF IDAHO,~ AND FOR THE COUNTY OF ADA
.

.

THE STATEOF IDAHO, ex rel.,
).
)-.
DARRELL V MANNING, R. JAMES .
COLEMAN, BRUCE SWEENEY, MONTE C. )' Case No. CV-OC~050~786
MCCLURE, GARY BLICK, NEIL
:
·)
)
MILLER, AND JOHN X. COMBO,. .. ,
)
IDAHO TRANSPORTATION BOARD,
)
Plaintiff,
)
)
.
. -vs) AMENDEDCOMPLAINT

)

VICTORIA H. SMITH~ JOSEPH H. SMITH,
AND VIC'J'.QRIA A. SMITH_;'.
Defendants.

.

.

)
)
·)
)
)
)

COMES NOW the above-named Plaintiff, and for a cause of action complains and
alleges as follows:

AMENDED COMPLAINT FOR PARCEL 25 - 1

000728

-

-

: ;

\

I.
,..

· Uiat
H. Smith; Joseph
H. Smith,
and Victoria
A.·Smith. ' are the.
. the Defendants, Vict~ria
.
.
.
.
record ciwneis in fee of the land soi.l~t" to be conde?111ed by ~laintiff.
II.

T4at _. the Idaho . Transport"ation. Department is

a

. •:

.

.

civil administrative deparbnent of ·.

govemm~nt of _tlie State of Id'.1110~ and as su~h is lawfully empO\yer~d to lay out, build, construe~
improve, alter, extend, and maintain state highways. at an:y place with.in the Stl:!,te of Idaho, and,
has tpe power !illd ~uo/ t~ acquire the necessary land and property for rights-_of-way, turil.outs,
fills, and excavations for state highway purposes by purchase, condemnation or otherwise, and it
.

.

is the duty of.the Plaintiff, among·other th.ings, to establish, construct, improve and maintain a
.

.
•

•

••

•

•

I

system· of state highways with.in the State of Idaho; that Darrel V M,anning, ~mce Sweeney,
.
·. .
..
.
.
.
.
.

·Gary_ ~lick,- R: James Coleman, Monte C. McCl~re, Neil Miller," and John_X. Combo now ¥e the
duly appoint~d and qualified acting Idaho Transportation ~oard of the State ofldaho.

Ill
That the tract or strip of land so so~~t-to be ~ondemne~ is to be used for a right-of-way
for laying out, building, co~stru~ting, improy~g; ajtering, relocating, and extending Joplip. ~oad.
.

.

. so. that it intersects
with. a state highway in a safer
·and.. more efficient manner; that said. state
.
.
'

highway is a part and:_link of the established highway system of the State ofld~o known ~s· US-:·

20/26,. HP Main Entrzjice to. Joplin Road,
No. . STP-3230(192),
in. Ada County,
Idaho;
.
.Pi:ojec~
.
.
.
.
.
.

.

th.at said highway is· to be u~ed for· travel by _the ·general public; that said Joplin Road to be ·
.
.
. constructed up~n ·said land is n~~essary for the safety, convenience, and utility of the general
public; that said Joplin Road will intersect _with said state designated public highway, and the µse .
.

.

thereof by the public will be a public use; that the 1and sought to be condemned herein is

AMENDED COMPLAINT FOR PARCEL 25 - 2

000729

·-·

e.
.

.

required for the laying out, C(?nstructiori., and.maintenanc.e of J~pli,n Road for sue~ public .use,
and ·the taking of the said land is necessary for such use.

tv.
That tpe location and survey of Joplin Road, 1;1s herej~after described, ·was ~ade ·oy and. :
under the direction of the Plaintiff herein, and.the same is located in s~ch. :Q.1anner as will be m9st
c~mpatible with the gre~testpublic good and the least private injury:

V.
That the Plaintiffherein by its proper.officers~ prior to the.COJµIDenc.ement of this a9tion,
sought in good faith to purchase from said Defen?ants said strip or tract of land so sought to be
1

take1_1 by the Plaintiff for the ri~t-of-way or' said Joplin ~oad to be con~tructed on, .over, ~d. ·
.
.
.
·~cross the· same, and to settle with: the Defenqants for the damages which mi~t result to their
. .
.
.
.

.

.

property by the taking th~reof for said.right-of-way, and that the Plal;Iltiff was unable to make
.

.

:

.

any bargain therefor, or to. make any,
for the
. settlement therefor, or to. make any= 'settlement
.
.
. '
damage to the property of said J:?efendants.

VI.
)bat for the reasons aforesaid.. and for the
purpose
. .
. of laying out, building,
. . constructing, ..
.
.
improving,
altering,.
extending,
and
maintaining
the
said
improved
Joplin
Road·
as
access
to
the
.
.
.
.
.
'

. state .highway on an~ across· the hereinafter described property, it is nec~s·sarY:.for the Plaintiff
as Parcel
herein
to .condemn any .an:d all rights to the hereinafter described property designated
.
.
.
No. 25 in fee simple absolute.

VII.
That the property sought herein·to be.condemned is now surveyed, iocated and shown
upon the official plat of US-20/26, HP· Main Entrance to Jopiin Road, Proje~t No. STP-

AMENDED COMPLAINT FOR PARCEL 2S - 3
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e.

.. \.

3230(102), Highway S~rvey on file in the office of the tdaho Transportation Departmen~ iocated ·
,..
in '.Ada ~o~nty, State·of Idaho, an~. is described as _follows:
. That :i;eal property descrihed in Exhibit "A" attached
. hereto and by this reference made a part hereof. . .
•

I

That the. property
h_erein
sought to. bi
condemned
is a part of a iarger pru;-cel
ofland.:
.
.
.
. ,
.
.
.

.

.

That access to US-20/26 is to be limited to that shown on Exhibit ~'B".

VIII.
That the ge~eral ioute of Joplin. Road for· which the . right-of-w~y

fa

sought ~o b~ ·

upon the official
condemned
herein is ·shown
.
.
. plat in the Idaho Transportation Department of the
State of Idaho, as-US-20/26,
HP
EI,1trance to Joplin Road, Project No. STP-3230(102), ·a ·
.
. Main
.
copy of
"B'\ and by this· reference. m_ade i:i part
. which· ·plat is attached hereto marked Exhibit
..
\

hereof.·

IX.
That the termini_ of the centerline of_the highway for which the property herein described
is sought to be co~delT,liled is approximate _Station 266+97.417 to Station 2Q7+36.248, Left for
Parcel No. 25 of the aforesaid US-20/26, HP Main Entrance to.Joplin Road, Project No. STP3~30(102), Highway Sµrv~y.

·.

WHEREFORE, Plaintiff prays for judgment as follows:
.
.
That the rights to the property hereinabove described as Parcel ~o. 25 b"e.conde~ed in.
fee s!rnple absolute.
Th~t a,ccess to US-20/26 from the remainder be limited to that indicated on the attached
Exhibit "B''. That the dam~ges accruing to the D_efepd.arits by reason of the .condemnation of the
real pro]?erty des9ribed in this Complafu.t be asses~ed; that the rights of th~ parties hereto b_e fully
determined; that a final order of condemnation and other appropriate orders aµd judgment be

AMENDED COMPLAINT FOR PARCEL 25 - 4
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e.

entered herein as. ·provided by_ law; and that _the Plaintif~ have. su~h. other and fu~er orders,
judgment, and relief as to the Court may appear just and equitabl~ ~ the premis~s.
&,"

DATED this Z:?, fCday of March, 2007.=

STER.
Deputy Atto e General
Idaho Transportation Department .

State ofidaho

)- .

County of Ada .

)° ·

:ss.
.
.. .
Loren Thqmas, :being first duly sworn upon oath, deposes and says:

I-am the Assi~tant' Chief E~girieer (Deyelopment) for the above-nam~d Plaintiff, an4

I°.·

make this verific~tion for ~don behalf.of said Pfaintiff, a political b~1Y of the State of Idaho. I
further. say that I h.ave :read the above ~nd
foregoing Complaint, laiow the contents thereof and
.
that the allegations of fact therein co~ta:ined a~e true as I verily b~lieve.

· LO~N D. THOMAS
Assistant Chief Engineer (Developmep.t) · ·
Idaho Transportation Departm~nt ,

.

.

..

J ...

SUBSCRIBED AND ~WORN to before me this ...a.r~ay of March, 2007.

· NOT~Y PUBLIC for dah
·
R~siding at _~=~~.3,LL;~'--~-~ Idaho
My Commission Expires:
{j .

AMENDED COMPLAINT FOR PARCEL 25 - 5
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.
.
.
Key 6299, ~arcel-25

of

A. tract
lan~· situated in the SE ¼ ~f- NW ¼. of·. Section. ~6, Township-· 4 North,
Range l East, · B~-1,.se. Meridi~n, Ada County, Idaho mor!3 par~icul~rly described as
,follow13:
Commencing ~rom the Northwest corner of .sai~ Section 26, a fpund Brass Cap; ~hence
S 00°31'46".. w, a distance··of 397.822·'meters (1305.i9 feet): to.the·~orth 1/16
corner of said Section 26 and Section 27, a found sis inch Iron Pin1 thence s
·.89°26~·29"E along the' s6~therly line· of the Northwest ¼ ·of th~. Nor:thwest ¼ of· said
Section 26, a distance 404 .-441_ met~rs (1326. 91 f~et) to the No·rth~ezst· 1/16 corner
of said Section 26r · Thence S. 00°17' so:' W · following t1;ie: East~rly :line of· ·the
Southwest ¼ of the Northwest.¼ of said- Section 26, a distance of· 6·.688 meters
(21. 94 f_eet) . to the FOIN'l' OF BEGINNING o~ this description·:
.
Th~nce S · 84°39' 32#
.·E,
a distance
.
.
.. of ·147 .298 meters (483.26 feet)° j
Thence along a ·curve to the right, said i;:urve having a.· radius of ~6.654
meters (284 • 3() :fe~t) I a _. delta Of 84°35' 18H I a length Of. 127 • 931 meters •
('41~. 72 ·~eet:), a chord· bearing_ of S 42~21' 53'~E ~d a chord length of 116.625..
meters ( 382. 63 feet ) ; .
· · · .
-Thence ·s Q59 02'08"' E·, a distance o~ 38.677 meters
northerly right--:of-way.lin.e of U.S. Highway 20-26;
.

(12.~.8·9 :feet) 'to the

.

Thence N 69°35' SQ"' 11' ·along the· northerly right-of-way line
20-26, a d.istance·of 26.22°6 meters :(86.04-feet);

o_f···.u.~_s.

Hig)1way.

Thenc;;e N.00°38'27,.. w;· a distance-of 29.739 ~t~rs ·(97.5'.i fe;t);.
Thence ~long-.'a curve. ·to· tlie ·~e·ft, ·said" curve·. having :a · r~dius· · of 65.:365
meters (214.45 feet), a ~elta of ~4°35'14", a ·1eng:th.of 96.500 meters (316.EiOfeet), a chord bearing of N 42°2l '-53;'W and a chord· leng:th ~f.
972 · meters
. {288 ~ ~2 fee_t) 1 - - - ~ - ~ - - ·
:·
-

·a-,.

Thence N 84°39! 32" W,. a distance of 141.906 meters (465.57 feet),· ·.
,.
Thence. S 05°20'28"' W, a distance of 1.841 meters (6.04 feet);
Thence N 84°39' 32" W·, a distance pf 3. ;1.19 meters (i°0.23 feet) to the Eas~erly
line of th~ Southwest¼ of the Northwest~ of said Section.26;
Thence N 00°17' son E. · along the. East:e~i.y line of the Southwest·¼ of the .
Northwest ¼.of said Section 26, a distance of 22.863 meters ( 75.01 feet)
to the POINT OF "BEGINNING.
Said tract contains·0.6~3 Hectares (i.540 acres), more or less.
Appro~imate'llighway Station referen~~- from Station 266+97.417 to
Station 267t36.248, Left.
Section 26, Township 4, North,
·bearing of N 00°31'46# E.

the West line of the Northwest¼ of
Boise, .Meridi~n, sa
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INDEX OF SHEE.
SHEET NO,

TITLES
TOT Al O*>ERSHIP MAP
IUCHT OF WAY PLANs
ROAD AY PLAN 1,. PROFILE

I
2

H
6-11

IDAHO

)

DESCRIPTION

TRANSPORTATION DEPARTMENT

•
RIGHT OF WAY PLANS

US-20/26
Parcel 25, I.D. 42709

FEDERAL AID. PROJECT STP. 3230(103) & 3230(102)
KEY NO. 7148 AND 6299
ADA .COUNTY

Vernon & Victoria Smith

-

SCALES IN METERS

EXHIBIT NO.

12
0

Li--

¼

REVISIONS
NO

DATE

BY

PROJECT NO.

DESCRIPTION

. STP-3230(102)
IA.ltl

Ta••

TITLE SHEET

us 2006
HEWLETT PACKARD TO JOPLIN
Parcel 25, 1.D. 42709
Vernon & Victoria Smilh

000736

-

\.
"'1"'====..J ~....dP'=-~~=,,,=,.

d

s.W4 SW4 SEC. 23

SE4 SE4 SEC. 22
NE4 NE4 SEC.27

~----

/

L E GE ND
STP-3230 C102l

PARCEL 25

PARCEL ID 0042709

RECORD OWNER: VERNON &. VICTORIA SMITH
TorAl COHr1GUOUS

0WNQ.VilP

NM' ION ACQUWnCN

mMIH0a

NO

DATE

BY

Per-oel

Paroal

No.

LO.No.
00.(2709

REVISIONS
DESCRIPTION

~~~~~

SJIGG hi-, 9Jl0 Ac.

e.623 ha. 1.54 Ao.
3.343 ha. 8.2& Ao.

VERNON ,1111) VICTORIA SIJml

PROJECT NO.

STP-3230CI02l

VICINITY /TOTAL O NERSHIP

AP

us 20/26
HEWLETT PACKARD TO JOPLIN

000737

,,_,
~,c

APPROACHES

~

LE GE ND

~

STP-32311J C111J2l
PARCEL 25 f'ARCEL ID 11J042711J9
RECORD OWNER: VERNON & VICTORIA SMITH

'

'

~,c
~,c

= 01"12 142"

~

'IOTAL CONTIGUOUS OVINBSH!l' !Ei!!i!!!!!il!!l!liil!lll!!!l!i!!iD!'Jll!!I
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--.._ •
m !1617.01'"-.
3 1
10'.':t2~ ~ ~iti96'> '
T = 5.212 m !17.1'>

t:,.

R

= 492.866
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•

•

SCAI.E
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I

IMPROVEMEl'ITS
Fence Typo 1B
113.73Sm, Sta. +50,00,-11.lm

PAllTIAL ACCESS CON!ROL
TEMPORARY fASEMENT'.

@

-:-:-:-------------.-r- -

-T- -

-t'-

----P,i.-----

PROl'WY UN!:

N05"22117 11 E. 3.000 m
(9,84 1)

Lt To

Sta. +59.944, 10.099m Lt To.
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Si's. +05.804,
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CONTROL or CENlER UN!:

Dechambeau Family
LTD Parfneiship Arid
Kromrei Family
LTD Partnership

10

3.966 he, 9,80 Ac.
0.623 ha. 1.54 Ac.
3.343 ha. 8.26 Ao.

2

~hof~·!
T.4N.,R.JE.,B.M.

ROW ACQlllS!TION

Access To parcel 24 Is Type ll

n::

Lt To
Lt To
Lt To

H fg

Sta.+ •
0. 0m Lt T
Sta. +53.
17.223m Lt
136.532m, Sta. +50.00, 10.4m Rt To
Sta. +71.339, 9.059m Rt To
Sta. +99.046, 16.UBm Rt To
Sta. +98.918, 12.209m Rt To
Sta. +56.745, 12.094m Rt To
S-ta. +57.615, 30,443m Rt

Tree's Removed= 2 ln Parool24

*

Shown For Info Only

RE ISIONS
NO

DATE

BY

&-ia-05

B.l{

DESCRIPTION
CHANGE PARta N'O. ll{ LEGEND

IDAHO
TRANSPORTATION
DEPAR.TMEN1,'
I l a 'r I

0

.
·

PROJECT NO.

RIGHT---OF-WAY PLANS

STP-3230CI02l

HEWLETT PACKARD TO JOPLIN RD
Parcel 25, I.D. 42709
Vernon & Victoria Smith

us

2CY26

nudric
COUIITT ADA
KEY NUMBER
SHEET 3

6299
o II

000738

. NE4 NW4 SEC. 26
SE4 NW4 SEC. 26

@
.) S, Vernon And Vrctoria Smith

'>'lit

~~

}~
,I~
.)

..5',;i,y"
CONIIOL er aNTER
PAlt!W.
LINE
TfmO:s CONTROL
EASl'MEMT

PROmaY LINE

000739

APPROACHES
EA,.
WIDTH
Deeded f'ubno Road

.:r:ITs_

/:; =
R = 86.654 m C284.301\
L = m 84.599 (277.56 l
56°5611411

.
Chord = 81.279 m [266.6611
T = 46.014 m (150.961)

SE4 NW4 SEC. 26

T.4N.,R.IE.,B.M. ·
S

.....

21

SCALE

S

10

i

MET£RS

= 55°3611211
R = 65.365 m !214.451)
L = 63.434 m C208.121l
Chord • 60.974 m C200.05'l
T = 34.465 m 1113.0711

1:;

®
Vernon And Victoria Smith

ft.Curve Data
1

84°35 17'1

A=
T•69.14

L•112.20

R=76.000
+14.108
10.77 LT

L E GE ND
STP-3230 C102J
PARCEL 25 PARCEL ID 0042709
RECORD OWNER:VERNON & VICTORIA SMITH
TOTAL CONTIGUOUS OWNf&SHJI'

NEW ROW ACQUISITION
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TEMPORAJ!I' EAS£MliNT
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3.966 ha. 9.80 Ao.
0.623 ha. 1.54 Ac.
3.343 ha. 8.26 Ac.

-------r---r---TM.

RIGHT-OF- AY PLANS

STP-3230CI02)

us 2CY.26
HEWLffi PACKARD TO JOPLIN RD
Parcel 25, 1.D. 42709

I l IT I

Vernon & Victoria Smifh
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DISCLAifiAER OF INTEREST
Project No. STP-3230(102) . ·
· Key No. 6299
Parcel No. 25 and 26 Parcel I.D. Nos. 42709 ahd 42710

.

.

th

THIS DISCLAIMER INDENTURE, Made this 19 day of Marcfl, 2007 1
does herewith confirm the undersigned, Vernon K. Smith Jr., heir of· the· late
Vernon K. Smith Sr.~ and son of the decedent's Surviving Spouse, Victoria H..
Smith, does disclaim any interest in those certain pieces and parcels of land
herein described, as he does not have, hold or possess any legal or-equitable
· interest in those certain pieces and parcels of land, referred. to in that certain
pending eminent domain proceedings in the 4th District Court, referred to a.s
Parcel No. 25 and Parcel No. 26, as said mother of the undersigned,. Victoria H. ·
Smith, was the surviving spouse of the decedent, Vernon K Smith Sr., and was
the sole, lawful and exclusive heir to the rights and interests of the decedent, and
said Victoria H. Smith for all purposes is the sole and exclusive owner of said
Parcel Nos. 25 and 26, described
·
·
. as follows:·
. .
Parcel 25
A tract of Jand situated in the SE ¼ of NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, · Meridian, · Ada County, Idaho more
particularly described as follows:
· Commencing from the Northwest comer of said Section 26, a found Brass
Cap, Thence S ·00°31'46" W, a distance of 397.822 meters (1305.19 feet)
to the North 1/16 comer of said Section 26 and· Section 27, a found 5/8
inch Iron Pin; thence S 89°E atong the Southerly line of the .Northw~st ¼
of the Northwest¼ of·Cor~er of said Section 26; Thence S 00°17'5011 W .
following the Easterly line of the Southwest¼ of the·Northwest ¼ of said
Section 26, a· distance of 6.688 meters (21.94 feet) to the POINT OF
B_EGINNING of this description:
Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along a cuive to the right, said curve having a radius of 86.654
meters (284.30 feet), a delta of 84°35'18", a length of 127.931 meters
(419.72 feet), a chord _bearing of S 42°21'53" E and a chord length of
116.625 meters (382.63 feet); · _.
·
.

.

Thence S 05°02'08" E, a distance of 38.677 meters (126.89 ·fe~t) to the
northerly right-of-way line of U.S. Highway 20:-26; .
·
·
Thence N 69°35'50". W along the northerly right-of-way line of U.S.
Highway 20-26, a distance of 26.~26 meters (86.04 feet); .

1
RECORD AT THE RQUEST OF THE STATE OF IDAHO
FEE EXEMPT-LC. 67-2301

000747

DISCLA(MER OF INTEREST
Project No. STP-3230(102) . ·
· Key No. 6299
Parcel No. 25 and 26 Parcel I.D. Nos. 42709 aild 42710
THIS DISCLAIMER INDENTURE, Made this 19th day of Maren, 2007,
does herewith. confirm the undersigned, Vernon K Smith Jr., heir of· the· late
Vernon K. Srnith Sr.~ and son of the decedent's Surviving Spouse, Victoria H.
Smith, does disclaim any intere~t __in tho~e _certain pieces a.rnt~_rcel~__ of_lan~
herein described, as he does not have, hold or possess any legal or equitable
· interest in those certain pieces aod parcels of land, referred. to in that certain
pending _eminent domain proceedings in the 4th District Court, referred to a.s
Parcel No. 25 and.Parcel No. 26, as said mother of the undersigned, Victmia H. ·
Smith, was the surviving spouse of the decedent, Vernon K Smith Sr., and was
the sole, lawful and exclusive heir to the rights and interests of the decedent, and
said Victoria H. Smith for all purposes is the sole aild exclusive owner of said
·
·
Parcel Nos. 25 and 26, described
. .
. as follows:'

Parcel 25

A tract of land situated in the SE¼ of NW¼ of Section 26, Township 4
North, Range 1 East, Boise, · Meridian, · Ada County, Idaho more
particularly described as follows:
· Commencing from the Northwest comer of said Section 26, a found Brass
11
Cap, Thence S 00°31'46 W, a distance of 397.822 meters (1305.19 feet)
to the North 1/16 comer of said Section 26 and· Section 27, a found 5/8
inch Iron Pin; thence s 89°E afong the Southerly line of the .Northwest ¼
of. the Northwest¼ of-Com.er of said Section 26; Thence S 00°17'5011 w
following the Easterly line of the Southwest¼ of the·Northwest ¼ of said
Section 26, a· distance of 6.688 meters (21.94 feet) to the POINT OF
B_EGINNING of this description:

.

Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654
meters (284.30 feet), a delta of 84°35'18", a length of 127.931 meters
(419.72 feet), a chord _bearing of S 42°21'63" E and a chord length of
·
116.625 meters (382.63 feet); · ..

.

Thence S 05°02'08" E, a distance of 38.677 meters (126.89 ·fe~t) to the
·
·
northerly right-of-way line of U.S. Highway 20:-26; .
Thence N · 69°35'50". W .along the northerly right-of-way line of
Highway 20-26, a distance of 26.2.26 meters (86.04 feet); .

U.S.

1

RECORD AT THE RQUEST OF THE STATE OF IDAHO
FEE EXEMPT -1.C. 67-2301
000748

-

I

DISCLAIMER OF INTEREST
Project No. STP-3230(102)
Key No. 6299
Parcel No; 25 and 26 Parcel I.D. Nos. 42709 and 42710
Thence N 00°38'27'1 W, a distance of 29.739 meters (97 .57 feet);
. Thence ·albh!:f a curie to tfie left, s·aid. curve having a· radius of 55j55
meters (214.45 feet), a delta of 84°35'14",
length of 96.500. meters
(316.60feet), a chord cearing of N 42°21'53" W and a chord length of
. 87. S72 meters (288.62 fe~t);

a

.

•

• I

.

.

1
Thence
32" W,
.
. N84°39
.
. a distance of 141.906. meters (465.57 feet);
.
.·
.
.
.
. · Thence S 05°20'28" W, a distance of 1.841 meters (6.04 feet);_·

w;

Thence N 84°39'32"
a distance of. 3.119 meets (10.23 feet) to the
Easterly line of the Southwest ¼ of the Northwest ¼ of said Section 26;. ·
Thence N 00°17'50" E along the Easterly line of the Southwest ¼ of the
Northwest ¼ of said Section 26, a .distance of 22.863 meters (75.01 feet)
to the POINT OF BEGINNING.
.
Said tract contains 0.623 Hectares.(1.540 acres), more or less.

.

.

.

Approximate Highway Station reference. from Station 266+97.417 to
Station 267+36.248, Left.
·
The basis· of bearing of this description being the West line of the
Northwest ¼ of Section 26, Township 4, .North, Range 1 East, Boise,
Meridian, said line having a bearing of N 00°31'46" E.
.Parcel 26 .
A tract of land situate in the SE ¼ of the NW¼ of Section.26, Township 4
North, Range 1 East, Boise, Meridian, Ada. County, Idaho more
particularl_y described as follows: .
Commencing at a brass cap marking the northwest corner of ·said Section
.26, thence · S 00°31 '46" W ·along the west line of said· Section 26 a
di~tance of 397.822 m~ters (1305.19 feet) to a found 5/8 inch iron pin
marking the north 1/16 corner- of said Section 26 and Section 27; thence s
89°26'29" E along the southerly line of the northwest ¼ of the northwest ¼
.

. 2
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a

of saia_· section 26 distaii"ce of 4tl4A41 ·me~ers -(1326~91 feetffo .the
southwest corner of the northwest ¼ of the northwest ¼ of Section 26;
_The11ce S 00°17'50" W, a. distance of 118.377 meters (388.38 feet) along
the westerly line of the southeast ¼ of the northwest ¼ of said Section 26
line of.U.S. Highway 20-26 (Chinden Blvd.);
to the. southerly
.
. right-of-way
0

•

• I

•

-Thence s 69°35'50" E, a distance of 61.229 meters (204.16 feet) along
the southerly right-of-way line of U.S. Highway 20-26 to an angle point in
said southerly right-of-way and a point on the westerly boundary of tlie
properfy of.Vernon and.Victpria Smith;
Thence at a right angle N 20°24'1 O" E continuing along said southerly
right-of wayJine, a distance of 24.3a4 meters (80.00 feet) and angle point
· in said southerly right-of-way line; thence at a right angle s 69°35'35" E
continuing ·along said southerly right-of-way a distance of 470.56 feet a ·
point on said southerly right-of-way line, the REAL, POINT OF
.
.
BEGINNIN_G of this description:
.

.

Thence S 69°35 150"· E continuing along the southerly right-of-way of U.S. .
Highway 20-26 a distance of_-27.537 meters (90.34 feet) to a point;·
Thence leaving said southerly right-of-way. S 17°34'30" E a distance of
15.815 meters (51.89 feet) to point;

a

.

.

Thence N 70°51 '40" E, a distance_ of 3.000 ~eters (9.84 feet) to a point;
. Thence S 27°41'1·1" E, a distance of 11.940 meters (39.17 feet) to a point;

.

.

· Thence S 62°18'49'' W, a distance qf 5.539 meters (18.17 feet) to a point.
·
·
on a non-tangent curve;
Thence 27 .190 meters (91.57 feet) along the arc of a non-tangent curve to
the right, ·having a central angle of. 023°19'02", a radius of 68.580 meters
(225.00 feet) and a long chord that bears N 54°33'0f' W a distance of
to a tangent point;
(90. 94
27. 717 meters.
.
. feet)
.,
.

.3

.

RECORD AT THE RQUEST OF THE STATE OF IDAHO
FEE EXEMPT-1.C. 67-2301 .
000750

II

DISCLAIMER OF INTEREST
Project No. STP-3230(102)
Key No. 6299 .
Parcel No. 25 and 26 Parcel 1.0. Nos. 42709 and 42710
Thence N 66°12'32" W a distance -~L~-Q~2 met~r~ (3_1.~7 f~~t)__ tQ __g_ p_niot.

on a·non.:tantienf cifrve; -- · ··= ·-

·-

.

· Thence 17.158 meters (56.29.feet) along the arc of a non-tangent curve to
the right, having a central angle of 08°31 150", a radius of 115.240 meters
(378.08 feet) and a long chord that bears N 09°16'01" W a distance of
17.143 meters (56.24 feet) to said southerly right-of-way of Highway 2026, the POf NT OF BEGINNING;
··
Said parcel contains 0.055 Hectares (0.14 acres), more

or less.

The ·basis of bearing of this desc.ription . being the West line of ttie
Northwest¼ of Section 26, Township 4 North, Range 1 East, Boise,
Meridian/said line having a bearing of N 00°31'46" E.
Approximate Highway Station reference from Station 290+34.5 to Station .
290+82.. 5~ Right.
IN WITNESS WHTEREOF, The Un
and seal the day and year above writt

4
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Key No. 6299
Paree.I No. 25 and 26 Parcel 1.p. Nos. 42709 and 42710

STATE OF lDAHO. )" ....
) ss.
County of Ada ..,.. ,]

J

·
'I

.

·

On this ]}:!_Jfd;j of March, 2007, before me, the undersigned, a Notary

-Public. in and for said State, personally
appeared VERNON K: SMITH, JR.,.
.
known or identified· to me to be the person whose name in subscribed to the
foregoing instrument, and acknowledged to me that he executed the same.

.
. 5
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Project No. STP-3230(102)
Key No. 6299
Parcel Nos. 25 and26 Parcel ID Nos. 42709 and 42710
THIS DISCLAIMER INDENTURE, Made this_ day of March, 2007, does herewith
confirm the undersigi1ed, Joseph H. Smith, heir of the late Vernon K. Smith Sr., and son of the
decedent's Surviving Spouse, Victoria H. Smith, does disclaim any interest in those certain
pieces- and parcels ofland herein described, as he does not have, hold or possess any legal or
equitable interestin those certain pieces and parcels ofland, referred to in that certain pending
eminentdmnain'pro-c-eeamgsin-the4tnDistricf-C-ourt~·teferred to ..a~f Parcel No. 25 ·anaParcer-··------ - --No. 26, as said mother of the undersigned, Victoria H. Smith, was the surviving spouse of the
decedent~ Vernon K. Smith Sr., and was the sole, lawful and exclusive heir to the rights and
interests of the decedent, and said Victoria H. Smith for all purposes is the sole and exclusive
owner of said Parcel Nos. 25 and 26, described as follows:
Parcel 25
A tract of land situated in the SE ¼ of NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing from the Northwest comer of said Section 26, a found Brass Cap,
Thence S 00°31 '46" W, a distance of 397.822 meters (1305.19 feet) to the
North 1/16 corner of said Section 26 and Section 27, a found 5/8 inch Iron Pin;
thence S 89°E along the Southerly line of the Northwest¼ of the Northwest¼
of Comer of said Section 26; Thence S 00°17'50" W following the Easterly
line of the Southwest ¼ of the Northwest ¼ of $aid Section 26, a distance of
6.688 meters (21.94 feet) to the POINT OF BEGINNING of this description:
Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654 meters
(284.30 feet), a delta of 84°35'18", a length of 127.931 meters (419.72 feet), a
chord bearing of S 42°21'53" E and a chord length of 116.625 meters (382.63
feet);
Thence S 05°02'08" E, a distance of 38.677 meters (126.89 feet) to the
northerly right-of-way line of U.S. Highway 20-26;
Thence N 69°35'50" W along the northerly right-of-way line of U.S. Highway
20-26, a distance of 26.226 meters (86.04 feet);
Thence N 00°38'2?1' W, a distance of29.739 meters (97.57 feet);
1
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KeyNo. 6299
Parcel Nos. 25 and 26 ·· Parcel ID Nos. 42709 and 42710
THIS DISCLAIMER INDENTURE, Made this_ day of March, 2007, does herewith
confirm the.undersigned, Joseph H. Smith, heir of the late Vernon K. Smith Sr., and son of the
decedent's Surviving Spouse, Victoria H. Smith, does disclaim any interest in those certain
pieces- and parcels of land herein described, as he does not have, hold or possess any legal or
equitable interest in those certain pieces and parcels ofland, referred to in that certain pending
eminent domauiproqeedingEf ifi tlfe.Pl-th Dfstnct ·coutt,-referred lo" ·aKParcerNo: zs--·ana· Parcel· ·
No. 26, as saidlll.otherofthe undersigned, Victoria H. Smith, was the surviving spouse of the
decedent, Vernon K .. Smith Sr., and was the sole, lawful and exclusive heir to the rights and
interests of the decedent, and said Victoria H. Smith for all purposes is the sole and exclusive
owner of said Parcel Nos. 25 and 26, described as follows:
Parcel 25
A tract of land situated in the SE ¼ of NW ¼ of Section 26, Township 4
North, Range· I East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing .from the Northwest comer of said Section 26, a found Brass Cap,
Thence S 00°31 146" W, a distance of 397.822 meters (1305.19 feet) to the
North 1/16 corner of said Section 26 and Section 27, a found 5/8 inch Iron Pin;
thence S 89°E along the S0utherly line of the Northwest ¼ of the Northwest ¼
of Comer of said Section 26; Thence S 00°17'50" W following the Easterly
line of the Southwest ¼ of the Northwest ¼ of said Section 26, a distance of
6.688 meters (21.94 feet) to the POINT OF BEGINNING of this description:
Thence S 84°39 132" E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654 meters
(284.30 feet), a delta of 84°35 118", a length of 127.931 meters (419.72 feet), a
chord bearing of S 42°21'53" E and a chord length of 116.625 meters (382.63
feet);
Thence S 05°02 108" E, a distance of 38.677 meters (126.89 feet) to the
northerly right:.of-way line of U.S. Highway 20-26;
Thence N 69°35 150" W along the northerly right-of-way line of U.S. Highway
20-26, a distance of 26.226 meters (86.04 feet);
Thence N 00°38 127" W, a distance of 29.739 meters (97.57 feet);

1
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Project No. STP-3230(102)
Key No. 6299 ·
Parcel Nos. 25 and 26 Parcel ID Nos. 42709 and 42710
Thence along ·a curve to the left, said curve having a radius of 65.365 meters
(214A5 feet), a delta of 84°35'14", a length of 96.soo meters (316.60 feet), a
chord bearing of N 42°21'53" Wand a chord length of 87.972 meters (288.62
feet);

.

.

.

05°20'28" W, a distance of 1.841 meters (6.04 feet);
Thence N 84°39'32" W, a distance of 3.119 meets (10.23 feet) to the Easterly
line of the Southwest¼ of the Northwest¼ of said Section 26;
Thence N 00°17'50" E along the Easterly line of the Southwest ¼ of the
Northwest¼ of said Section 26, a distance of22.863 meters (75.01 feet) to the
.
POINT OF BEGINNING.
Said tract contains 0.623 Hectares (1.540 acres), more or less.
Approximate Highway Station reference from Station 266+97.417 to Station
267+36.248, Left.
The basis of bearing of this description being the West line of the Northwest¼
of Section 26, Township 4, North, Range 1 East, Boise, Meridian, said line
having a bearing of N 00°31 '46" E.
Parcel 26
A tract of land situate in the SE ¼ of the NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing at a brass cap marking the northwest comer of said Section 26,
thence S 00°31 '46" W along the west line of said Section 26 a distance of
397.822 meters (1305.19 feet) to a found 5/8 inch iron pin marking the north
1/16 comer of said Section 26 and Section 27; thence S 89°26'29" E along the
southerly ·line of the northwest ¼ of the northwest ¼ of said section 26 a
distance of 404.441 meters (1326.91 feet) to the southwest comer of the
northwest ¼ ofthe northwest ¼ of Section 26;

2
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Key No. 6299
Parcel Nos. 25 a:nd 26 Parcel ID Nos. 42709 and 42710
Thence S 00°17'50 11 W, a distance of 118.377 meters (388.38 feet) along the
westerly line of the southeast ¼ of the northwest ¼ of said Section 26 to the
southerly right~of-way line of U.S. Highway 20-26 (Chinden Blvd.);
Thence S 69°35'50 11 E, a distance of 61.229 meters (204.16 feet) along the
sbUtb.etl:t tignt=of.:'way-lifa,- of ITS:. Highway" 20-26. to an angle point in said
southerly right-of-way and a point on the westerly boundary of the property of
Vernon and Victoria Smith;
Thenc.e at a right angle N 20°24'10 11 E continuing along said southerly right-of
way line; a distance of 24.384 meters (80.00 feet) and angle point in said
southerly right-of-way line; thence at a right angle S 69°35'35" E continuing
along said southerly right-of-way a distance of 470.56 feet a point on said
southerly right~of-way line, the REAL POINT OF BEGINNING of this
description: · ·
Thence S 69°35'50" E continuing along the southerly right-of-way of U.S.
Highway20-26 a distance of27.537 meters (90.34 feet) to a point;
Thenceleaving said southerly right-of-way S 17°34'30 11 Ea distance of 15.815
meters (51.89 feet) to a point;
Thence N 70°51'40 11 E, a distance of 3.000 meters (9.84 feet) to a point; Thence
S 27°41 '11" E,.a distance of 11.940 meters (39.17 feet) to a point;
Thence S 62°18'49" W, a distance of 5.539 meters (18.17 feet) to a point on a
non-tangent curve;
Thence 27.190 meters (91.57 feet) along the arc of a non-tangent curve to the
right; having a central angle of 023°19'02", a radius of 68.580 meters (225.00
feet) and a long chord that bears N 54°33'01 11 W a distance of27.717 meters
(90.94 feet) to a tangent point;
Thence N 66°12'32 11 W a distance of 9.532 meters {31.27 feet) to a point on a
non-tangent curve;

3
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·.
KeyNo. 6299
Parcel Nos. 25 and 26 Parcel ID Nos. 42709 and 42710
Thence 17.158 meters (56.29 feet) along the arc of a non-tangent curve to the
right, having a central angle of 08°31'50", a radius of 115.240 meters (378.08
feet) and a long chord that bears N 09°16'01" W a distance of 17.143 meters
(56.24 feet) to said southerly right-of-way of Highway 20-26, the POINT OF
BEGINNING;
.
Said parcel contains 0.055 Hectares (0.14 acres), more or less.
The basis of bearing of this description being the West line of the Northwest¼
of Section 26, Township 4 North, Range 1 East, Boise, Meridian, said line
having a bearing of N 00°31 '46" E.
Approximate Highway Station reference from Station 290+34.5 to Station
290+82.5, Right.
IN WITNESS WHEREOF, the undersigned has hereunto set his hand and seal the day
and year above written.

JOSEPH H. SMITH

4
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STATE OF IDAHO }
)ss.
County of Ada
·)
On this_·:_ day of March, 2007",·before me, the undersigned,

a Nota.ry Public in and

for said State, personally appeared JOSEPH H. SMITH, known or identified to me to be the
person whose name is subscribed to the foregoing instrument, and acknowledged to me that
he executed the same.

Notary Public for
-------Residing at _ _ _ _ _ _ _ _ __
My commission expires _ _ _ _ __
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You're a grandson to be proud of

-

"Just when parents
are beginning to notice
the empty space
left by their grown children,
a grandson comes along
to fill their lives
with laughter and love."

and that's why your special day
Is sure to be remem'JJered
in the very warmest way,
With wishes that the best of luck
. and· happJness combined
Will make. your birthday
and your year
the very finest kind !

Happy Birthday
Happiness Always
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January 27, 1994

-

Dear Mother.
After your phone call of two to three weeks ago when you called
about a bookkeeping matter, I was under the impression that you wanted
to talk to me, possibly in regards to the breakdown in our relationship.
I indicated that I was willing to do that and asked that you call me later
to make a definite appointment. You have not yet called me to make
such an appointment. If you have tried and nobody was in, please try
again. If you no longer want to talk to me, that is your privilege. I am
willing to listen to what you have to say, the ball is in your court. The
meeting must be of your control in all aspects, due to the fact that you
will not allow me the privilege of controlling a conversation. I accept
that fact as a stepping stone in the negotiation of a good and respectful
relationship.
We must at all times treat one another with respect and not put
destructive labels on one another such as Liar and Thief If you feel
those labels are accurate and appropriate, I must tell you before hand
that we can not submit ourselves to that lifestyle.
If you have a problem with the fact that I can not trust in my
brother's judgement, that is a situation that you should not bother
yourself with. That is a matter between my brother and myself and
should not be a controlling factor in your relationship with Sharon and
me.
· We· are awaiting your reply.
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8/23/94

l. started this letter at.2:14 A.M.., just couldn't sleep.
Dear Mother, ·
. 1 hope you are well 8Md· happy.

There have been many
moments in ·my
. confused·
.
- thinking.. and comfort zone in
the years since May 2, 196,6. No doubt some ofmy thinking·was possibly diflerent
.
. .
than your thinl$g,

l never desired to stand as a threat in your eyes, or your lifo, nor ·10 your
younger son: 1 thought., whether it was right or wrong., l was a part of your lite and
of your holdings, but only to the extent of an equal sfoµ-e, one share yours, one share
.
.
your daughter's, one share your youngest son, one sh~e your oldest son. It does
not matter whether my thinking was right or wrong, th~t was the extent ofmy
thinking. Never did I ever think or imply a threat to the contrary. I folt, whether
right or wrong, that I paid my dues to-justify those thoughts.
As I have said in earij_er- correspondence, you have the power to thrust me and
my family out of your life at1d'.the scenario I helped to build. I have spent the last
.
·.·
.
.
two years trying to accept
dispowerment of your wishes. That has been one of
the largest assignments I have
been
obliged to master.
The second and equally
.
.
.
difficult assi~ent l have had trouble mastering is accepting that you like me close
to no.thing. I have spent many un~omfortable m:om~nts in tlie l~st t_wo y~ars. I feel.
much sorrow and.pity for ~veryone involved.

the

.

.

. You· have a daughter-fu-faw,. my wifo,._that yo~ }lave known for 31 ·years, a;
true friend to you for sure up until twC? years ago. And it would not take much for ·
tha~ friendship to ren~w: itself.· Yo~ have my·two childr~n and ·their ~pouses and
their five wonderful .childre~ your five great-grandchildren, that I wish you were ·
more invoived with, such as pfonics, birthday parties; Christmas and aii the other
:

....

•

:·

•

!

.

.'

.

'

•

holidays, and just anytime. :·yOU had a very good way of going places, with myself

and Sharon and Joey and ~~tie. Why throw all this away over nothing. I am no

000789

-

(

-·

threat to you or .your younger son. Your documented ownership proves that to you.
I am no one you need fear.
I write t~ you because you have never allowed me to speak to you ~f my
thoughts. You always have deviated the conversation: You are not a good
communicator nor a _good debater. You are the best solo soidier I have ever known,
that is a compliment ·but of no meritable substance. I do not want to fight. Xnever .
wanted to fight, I anr sick and tired and exhausted of fighting. I am no match at
:fighting with you. I want to be
friends with you, my ~other.
My wife.
. .
.
. wants to be.
friends with you, her mothe:t;:-in-law. I think it is time we be friends. If you want to
be friends with_ Sharon and pie, just c~ll or write. All you have to say is one word
YES, that is alL No more need be said. Your five great grandchildren are a
wonderful group to watch grow· and express the wonderful fact that they each have
their own personality.
· I have asked you to respond to us on a number of occasions·in the· last two
years. You have refused. I h~pe you.will r~spond in.a positjve manner this time.
Take the time t9 know me, you might even like part of me ..
I love you always,
your oldest son,
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·. ·as can be!
Three times
as special,
Three times

)Y Birthday
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October 19, 1994

-

-

Dear Mother,
Approximately two years ago, your apparent choices and desires surprised me to a point
beyond my imagination. Dealing with your denying me your love and respect as well as denying me
any participation in the holdings my father put together (to some degree with my help) has been an
effort for me to deal with, but I am finally developing some immunity to the pain. I have told you
verbally as well as in writing that you are welcome to call or write or stop in any time you wish and
so far apparently you have not wished to. But my invitation is still open, as long as we both show
each other respect.
I am in need of a larger piece of property so I can park my trucks and my trailers and at the

same time use the property to the north of my house for a horse corral. I am going to move my grey
building to the north of my house for a horse barn and for hay storage, then I am going to buy a horse
for my five grandkids, your five great grandchildren. So by accomplishing that plan, I will need more
space to the south of my house for parking and turning my trucks and trailers. I can not back up the
trains (which are 40' and 20' trailer combinations) so I need more property. I would like to buy from
you if possible or even rent a piece to the south of my south line, not extending any further east and
west of my east and west line but going south, parallel to my east and west line. I would like to
acquire about 75 to 100 feet to the south. My east and west line is 165 feet long so 165 feet by 75
feet to the south would equal 12,375 square feet (there is 43,560 square feet in an acre) so 12,375
square feet would equal .2840 of an acre, just a bit more than a quarter of an acre. A piece that
represents a 100 feet to the south would equal .3 787 of an acre, just a bit more than a third of an
acre.
I am going to move my south fence to the south, so as to be on my south line. I had my
property surveyed, gladly to find out my three fence lines are all inside my property boundaries, but
the south fence inside my south boundary approximately 65 feet, so I am going to move that fence
in the next few weeks. So time is of the essence to my desires of buying or renting from you to the
south. If I am able to buy or rent from you, I woul~ put my new south fence at the new south
boundary encompassing the ground I buy or rent from you. If you are interested in selling or renting
me a piece of your property, please correspond with me as to your price and terms. If you desire not
to deal with me, please be professional enough to communicate that decision also.

is

I do wish a healthy relationship with you, my mother. I really wished you felt the same way.
If you ever change your feeling ofme and my wife, please contact us immediately. I hope you are
always healthy and happy.
Your Son,
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NOVEMBER 4, 1.9.94

DEAR MOTHER,
THANK YOU so· MUCH FOR YOUR LETTER. I ACCEPT YOUR DECISION
TO NOT SELL ME ANY LAND.
THE DAY WE RETURNED YOUR DRESSER WAS THE DAY I CLOSED THE
· FIL~ ON THE DRESSER. I WOULD HOPE THAT YOU CAN DO THE SAME. IT 15
OBVIOUS, YOU HAVE NOT A5 OF YET.. IF YOU ARE ABLE TO DO 50, l THINK
WE WOULD BOTH BE BETTER OFF. I WISH AND WANT VERY MUCH TO
HAVE A HEALTHY RELATIONSHIP WITH MY MOTHER WHERE EACH PARTY
RESPECTS THE OTHER WHlCH WOULD DISALLOW ALL PARTIES FROM
USING SUCH PHRASOLOGY SUCH AS STEALING AND LYING. NOBODY IS
PERFECT AND IF ONE 15 HONEST WITH ONESELF, ONE KNOWS THAT. YOU
DIDN'T COMMENT ON A DESIRE FOR A Rl:LATJONSHIP. IF YOU 00 OR
WHEN YOU DO,, I TRUST THAT YOU WiLL COMMUNICATE THAT DECISION
TO ME. YOU HAVE BEEN TOLD THAT ON NUMEROUS OCCASIONS AND I
TAKI= THIS OPPORTUN11Y TO SAY IT AGAIN.. FEEL FREE TO CALL ON US AT
ANYTIME YOU NEED OR WANT ANY ASSISTANCE. I HOPE YOUR FOOT 15
HEALING PROPERLY AND I WAS VERY SORRY TO HEAR THAT YOU HAO HURT
YOUR FOOT. PLEASE NEVER FEEL IN ANYWAY INHIBITED TO GO SOME
PLACE, A FUNCTION, A BIRTHDAY,, A PICNIC, A HOLIDAY, A CELEBRATION,
WHERE SHARON ANO I MAY ALSO BE. WE WOULD TOTALLY LEAVE YOU
ALONE AND NEVER PUT YOU IN ANY KIND OF UNPLEASANT POSITION. BEST
WISHES ALWAYS,,
WITH MV L O V E , ~

4-
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Birthday candles,
·

. ··.... '
,"'',, .

birthday cake,

Birthday song,
and presents, too ....
Lots of birthday \\rishes
For a speeial girl-that's you!

HAPPY BIRTHDAY
~~

O·

0

000795

-

6-14-95

-

/

Dear Mother,
In the last 30 to 40 days, we have talked on the phone once and in person three or four
times. Believe it or not, my desire is not to fight with you. You have jabbed and poked at me on
each occasion when we were speaking in person. You are a war pony and a very talented one in
that ca,pacity. You are a little Rocky Marciano (maybe that is even a compliment). I am a
peaceful person, you are not. You have an uncontrollable desire and need to fight. I see it as an
obsession with you. You're not even aware of it.
I put your two-part drum hand activated chain hoist in a cardboard box on the seat of the
green swing in your cinderblock shop building that is northeast of your house, where it was when
I told you I was going to take it home.
You can not get past the dresser syndrome. Sharon and I disagree with you on when I
took the dresser home. You say it was three or four years after May 2, 1966. We say it was
before May 2, 1966, approximately June of 1963. One ofus is wrong.
You have led me to believe that your youngest son has manipulated you into rekindling
the tool syndrome. Some tools my Father had and I now have after he ·passed away on May 2,
1966. You have led me to believe that your youngest son has told you the number of pieces of
tooling is quite sizeable and that he and his group are in dire need of such a set of tooling. I have
told you the majority of tooling pjeces are mine, that I have bought over the last 34 years. If you
think your people, other than me, need the tooling pieces my Father had, send me a list of what I
have you think is yours. I will look at your list. I will decide if the pieces of tooling you address
are my Father's or not. Then I will look at the pieces I think were my Father's and I will ·address
each piece and tell you my thoughts of each piece. I was my Father's son also.
Your youngest son also has some items which w~re my Father's. I know you have two
sons and one of them is to you very special, the other one, being me, is someone. you like not to
recognize or respect or give any credit of quality to. That is not my opinion, that is observed by
your actions. You told ine today, June 14, 1995, I was a liar and a thief and that I needed
counseling. On the counseling, I can only say "ditto" and on the story telling, your stories are not
always totally accurate.
In a debate, argument, or discussion, you have not yet learned to take turns in the

conversation. You for your own good need to work on that area, not for my behalf but for your
own behalf. You are all but impossible to have a meaningful, intelligent, or respectful
conversation with. I am sorrowed over that.

000796

You can surely dish out a majestic sized amount of criticism to others. But you are most
sensitive and disallow yourself to accept any rightfully due criticism to you. You definitely have Z.
sets of rules.

I don't understand why you are so hateful and critical to many others especially two of
your own children. Maybe you are over-reacting - ?
Your choice is your choice.
I hope you are happy with your choices. They look lonely to me.
I will always love you. You are my mother. I hope for you the best always.

Your Other Son,
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.o know a girl
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· :ipice and sweet!

Happy
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Seven is lucky!
Seven is fun!
And seven·s your ase
all year throush So, along with sood luck
And the happiest times.
Have a day that's
Just perfect for you!
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Hope Your BirihdAJ·
Is Filled with F~; . ·
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(}od 's'J(lyestrg
BY EMILY MATTHEWS

/

(}od weaves the strands of life
into a perfect tapestry,
And though His plan for us
may sometimes seem a mystery,
Ifwe but trust Him, even when
we do not understand,
Our lives can be great works of art,
designed by His own hand...

i

I
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J,?ich in love and harmony,
with family, home, and friends,
Bright with inspiration,
and with faith that never ends,
Woven with some challenges
to help us learn and grow,
Filled with threads of joy and peace
because He loves us so.

J{ave.,faith in (jod s Jreat Joodness.
kefjl Jlim.,first -in a/lgou do.
J'rag.,for understandin.tJ.
o(Jlis..,tlrnnd
des{t1n.,for gou.
.,
(jive thanf.s.,for aJlJ-fis 6(essin. tJs
.
and live each dagjog_,(ullg.
1'emem6erin..,tlgou 're a S}'ecialjart
of
Gods QWn ta_pestrg.
., -
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DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESij PRESENTS: That I, Victoria H. Smith,
of 5933 Branstetter st., Boise, Idaho 83714, do hereby make,
constitute and appoint, and by these presents has therefore made,
constituted and appointed my son, Vernon K .. smith Jr., of 1900 w.
Main st., Boise, Idaho 83702, as my true, lawful and exclusive
agent, representative and attorney to act for me, in my name and
in my place and stead, pursuant to this durable power of attorney,
with full authorization to act in my behalf, for any and all
purposes, with the same force and effect as though undertaken by
me.
That my grant of this Durable Power of Attorney is intended
to convey unto my. son, Vernon K. smith Jr., full power and
authority to do and perform all and every act and thing whatsoever
requisite and necessary to be done, as fully to all intents and
purposes as I might or could do if personally present, and I do
hereby ratify and confirm all that my said attorney has done by
virtue of these presents.
This Power of Attorney ie durable in al.l respects, and shall
endure the event of disability and death, and shall never be
affected by any event of disability or death of the undersigned for
any reason, manner or purpose.
~OF, I have hereunto set my hand ·and seal this
day of _·_-:J.......,0..._._l--.;_____-,.:;._.,. . _. .; ,., 1999.
\

;-ti. IN WITNESS

',-;;

1

1

- v -~"-µ. ,__,.J{-~:~. . ~.~\J.-L. ,

Victoria.H. Smith
STATE OF IDAHO

)

:ss

County of Ada

)

This· is to certify that on this

\~~ day

Qf

~>~

,

1999, before me, the undersigned Notary Public, in andf~e said

Ada County, state of Idaho, personally appeared Victoria H. Smith,
known and identified to me to be the individual whose name is
subscribed to the within instrum~t, and acknowledged to me that
she has read and executed the same as her own voluntary :free act
and deed.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official notarial seal the day and year in this certificate

first above written.

Residing at Boise, Idaho
My Commission Expires: 'b-'\~..Q.~
DURABLE POWER OF ATTORNEY P. l
CAROLYN PUCKETT

Nolatyfubffc,Staleof
Idaho
.... - - - -000805
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_....
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Durable and Irrevocable Power of Attorney
I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number
does herewith
reaffirm, reconfirm. and continue the ongo.ing appointment.of my son, Vernon K.. Smith
Jr., born
from the original appointment I made in 1999, and to remain
authorized to act as my- unconditional attorney in fact and agent under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and authority I
otherwise possess and could exercis~ in my own name and on my own behalf
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shall have the full and exclusive power and authority to manage and
conduct all of my affairs, and to_ exercise all of my legal rights and powers, including any
rights an~ powers I may acquire in the future, and specifically including, but without any
intended limitation, to collect all funds, hold, maintam, improve, invest, lease, or
otherwise manage or dispose of any or all of my real or personal property, or any interest
therein; purchase, sell, mortgage, encumber, grant, option or otherwise deal in any way in
any real property or personal property, tangiole or intangiole, or any interest therein; to
borrow funds, to execute promissory notes, and to secure any obligation by mortgage,
deed of trust or pledge; to conduct any and all business and banking needs, of any nature
or kind, including the right to sign checks and draw funds on any and all my accounts,
with the same authority as my own signature, .to sign any and all agreements and
documents in my behalf, to continue any corporations, limited liability companies and
venture entities I presently have, and to organize, reorganize, merge, consolidate,
capitalize, recapitalize, close, liquidate, sell, or dissolve any business interest, and to vote
all stoc~ including the exercise of any stock options and any buy-sell agreements; to
receive and to endorse checks and other negotiable paper, to deposit and to withdraw
· funds from any accounts, by check or by withdrawal slips, Qr otherwise, to transfer funds
from any account and to do so from: any bank, savings and loan, or any other financial
institution in which I have funds now or in th~ future; to prepare, sign and file any and all
tax returns and other governmental reports and documents, and to represent me in all
matters before the Internal Revenue Service or State Tax Commission; to have access to
all certificates of deposit, and any safety deposit box registered in my name, whether
alone or with others, and to remove any property or papers located therein; to act
unconditionally with regard to any :funds, stocks, bonds, shares, investments, interests,
rights, benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or lawsuits regarding any rights and
interests I have on matters therein; to create trusts and to transfer any interest I may have
in property, whether real or personal, tangiole or intangible, to the trustee of any trust, to
engage and to dismiss agents, counsel, and employees, in connection with any matter,
and for purposes, this power and authority vested in my son, Vernon K.. Smith Jr., is
unlimited, unconditional and all inclusive, and with the same authority and effect as
though I had caused the action to be undertaken.
000806

-

-

This Durable Power of Attorney is irrevocable and shall remain in full force and

effect, having been coupled with adequate consideration, and shall not be affected,

altered or impaired by the event of my death or disability, and shall continue in effect for
all time, as it has been my long-standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and ·exclusive heir of my entire estate, as I have so declared

n,

openly in the past many years, because of his commitment, dedication, and devotion to
and financial well being.

my best interests,

Dated This ~ o f April, 2008.

SUB$.._Ql3[!3ED AND SWORN TO BEFORE :ME, a Notary Public for the State of Idaho
this { [P{ray of April 2008.

·--~

~~J:l~~

tary Public for Idaho

siding at Boise, Itlaho
Commission Expires: I 0/16/13.
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V~RNON K. SMITH
ATl"DRNEV AT LAW

·· ..

1900 W. MAIN STREET
BOISE. IDAHC B3702
20B-34:,;-1125
Z08•345PTI29 (FAX)

",.

Mr. Joseph Smith
6211 N. Branstetter

m

.

-~

.. ....

December 29, 1999

Boise,

.

•

't

•

83714 ·

Dear Joe:
As we refine the ~ound elevations in several fields to better
address irrigation, track bars and drainage, we woul.d ask you to·
restore the fence 1lne around your house and kindl.y·place it back
on the boundary line so the dirt movement, drainage, ditch and
access road is final and won•t have to be addressed again at a
J.ater date.
•

'l'he -~ield ar.ound your house, along with the interior fiel.d
to the west;; wi·ll.-be uni:ted, · and be i-rrigatea as one field, to the
north, so we need the drainage,. and possible·road area and access
restored ful1y around-your boundary.

,

•.: ..

In particular, you must retreat the south pole fence back to
the property line, where it be1ongs. Your decision tp expand your ·.,;.
truck parking needs,. at our inconvenience, and more importantly,
without permission from mother, )1aS both irritating and wrongful ..
Mothe~ w~s surprised you would incorporate her ground into your
trucking needs, without any approva1, and in furtherance of an
operation that supports a continuing zon~ viol.ati.on and co~d never . ·•
be approved. S~e told ¥OU she had no desire to -~11 or lease any- ~
land tc you, so ·she was now led to believe vou simpl.y chose to use
-~.:~
it.
.
.·
..
. ...... ..

·-

Now the situation and your attitude has becollle even less
accommodating; not just because of your persistent attitude .of
arrogance, disregard, and a basic belittling nature# but now the
permanent surface changes draw attention to the need to make :
·permanent improvements around the boundary l.ines, and it needs to·
be done before final stage is completed.

· You have dwnped pit run al.l: over this ground, maybe hoping ·to •
discourage our negative reaction because of the time ·invol.ved in ;
restoring the land.to its historic use, but time is now requiring ·
your remova1-and restoration.
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Page 2
December 29, 1999
At this time, rather than si]Jlply initiating suit to compel
your restoration of this boundary 1ine, I. have been directed to
instruct you,r-o restore the boundary line, in an effort to avoid
unneeded cost:· to you, and unnecessary inconvenience and f'Urther
deterioration of your relationship to mother. You need to remove
the :fence and the pit run you hauJ.ed in, and instal.l the fence .2ll
the property l.ine, asswning you beiieve a :fence is even needed in
that area.

ll you decline to begin this removal imlllediate1y, and get it
out of the way so the scrapers can turn adequately and dump
material where needed to meet required field elevations, r will
begin the process of removing the fence and gravel myself and
charge you for the time.and cost. If you show_.signs of resistance
or retaliation, you ~ill force me to· initiat-e suit to obtain a
court order to accomp1ish the restoration and r~location of the
boundary line as required.

..·«.-.:-

You know where your south and west boundaries-.are, as you had
it surveyed before, and pins were supplied for marker 1ocations
when you built the original fence. If you choose to force me·to
"discover" this boundary with the accuracy of a survey, then that
expense will also be assessed as part of the costs you caused by
your unauthorized actions.
Hopefu1l.y, you wi11 appreciate the serious nature of this
matter, but if your conscience won't encourage your pbligation to
restore the property and the boundary l.ine to its proper location, ··-·
it will provide yet another· signal of your true nature. We want
to approach thesa permanent grade improvelllents in a timel.y manner,.
and need your cooperation, or confirm. your intentions so. we can·
take some action. We remain,

Yours
.......,

.

very
~ _:·

truly,

.........
. .~

.

VKS/okp

.

--· --------
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IT'S YO"UR YEAR,.
TO SHINE! · •
11

~

A BIRTHDAY MESSAGE
BY EMILY MATTHEWS

~

/

ti • • .

Look ahead with

I

HOPE
and see the

FUTURE
that's in store,
For this will be your year to

''\_

SHINE
and let your spiri_t soar...
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Just

,,

VVISH
your fondest wishes ."'
and

You've worked so hard
·i
and cared so much
to get to where you are_-~•:
And I just know ..~ _·
this ye:ar will be
~'-1..t;_,.
yourgreatest year by far

4"

BELIEVE

with all your heart,
and know that you deserve
the bestthen watch the
Iii>

•

"
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MAGIC

-
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start!

·;.
.•

4

.;

••

';.· 411

.•

~-.
'I

000811

.
~-

-

e.

[2)

February 24, 2000

Dear Mother,
In reply to the letter from you dated December 29, 1999, I have removed the
fence and pit run in the only area that was. an encroachment on your
property. See dotted line on diagram..
All remaining fences and pit run are on or within my boundary lines. After
vour insnection.. nlease do me the courtesy ofwriting to me your satisfaction
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Addendum/Amendment # 1

TiilS IS AN ADDENDUM/AMENDMENT TO A PURCHASE AND SALE AGREEMENT. READ THE ENTIRE DOCUMENT, INCLUDING ANY

ATTACHMENTS, CAREFULLY BEFORE SIGNING.

This is an ADDENDUM X or an AMENDMENT O to the Real Estate Purchase and Sale Agreement
and Receipt for Earnest Money.
Earnest Money Dated: 06/27/2005 ID# 0627200527
PROPERTY ADDRESS:

12
Parcel

Prime Use Street Address

Description

S0526212580 Agriculture CIDNDEN , ID 00000-0000

PAR #2580 IN FLOOD DIST SECS 23 & 26 4N lE

S0526120995 Residential 9604 N BRANSTETTER ST BOISE, ID PAR #-0995 IN FLOOD DIST S2 OF SEC 23 & N2 OF

83714-0000

RUT

118

120.53

. SEC 26 4N lE #0990-B

S0526244434 Bare_Land 5933 N BRANSTETTER ST BOISE, ID PAR #4434 OF NE4SE4NW4 SEC 26 4N lE #244430-B

83714-0000

!Zoning Tax Code Acres
RUT 118
16.95

..

IlUT

..

2.468

212
.. . .

~

-~

.

13

14
.,. .

I

-.

'-

15
16

17
18
19
20
21
22
23
24
25

BUYER(S): Dyver Development LLC and or assigns
SELLER(S): Vernon K & Victoria H Smith

The undersigned Parties hereby agree as follows:
1. Purchase Price to be Ten Million Dollars

2. Total Earnest Money to be Five Hundred Thousand Dollars & no/100 ($500,000).

26

•

27

•

28

•

29
30
31
32
33

•
•

.,5
36
37
38

& no/100 ($10,000,000.00).

$75,000 to be deposited at Pioneer Title upon acceptance of this agreement
Buyer to have a 90-day feasibility period.
Upon completion of said feasibility period, Buyer to deposit and additional $425,000 and release the earnest money to the
Seller.
Said earnest money to be non-refundable and applicable to the purchase price.
Should Buyer in its sole discretion disapprove of the feasibility in writing, the :$75,000 to be returned to Buyer.

3. Buyer to close in two phases. Phase one to close within 180 days from the date of completion of
the feasibility period. Phase one shall consist of a minimum of 50 acres. Phase two to close within
12 months from the date of the closing of phase one.
BUYERS Initials(__)

iJz.J Datel:z}t:7 /oS

SElLERS Initials(__)(___) Date._ _ _ __

Page 1 of2

000826

12

4. Seller may optio1'to retain their home and up to 25 !es. Purchase price to be adjusted
proportionately according to actual surveyed/purchased acreage as determined by a Professional
Land Surveyor. Survey to be at Buyer's expense. Should Seller choose to exercise this option,
Seller shall indicate so in writing upon acceptance of this offer.

t3
44
45
46

5. This offer is subject to approval of the preliminary plat map by the City of Garden City and Buyers
acceptance of the corresponding approval conditions. All approval and engineering costs shall be
at Buyer's expense.

39
40
41

47

48
49

6. To the best of Seller's knowledge, there are no toxic substances or deposits of underground tanks,
or any other circumstances that would restrict the development of this property.

50

51
52
53
54

55
56
57
58

59
60
61
62
63
64

7. This offer is subject to the availability and ability to connect to Municipal Services.
8. Buyer, engineer, and surveyor have the right to access the property and to proceed with platting,
marketing, engineering design and approvals at Buyer's expense from the date of acceptance of
this agreement.
9. Seller to cooperate with Buyer during the approval process and provide any necessary easements,
signatures and cooperation that is necessary for the approval of this subdivision at no cost to the
Buyer.
10. Should Buyer fail to ~lose on or before the time stipulated in this agreement Buyer and Seller shall
have no further obligation to one another. This is in reference to the paragraph that is headed
DEFAULT in the Real Estate Purchase and Sale Agreement. The only remedy will be Seller shall
keep any and all deposits made to date and Seller will be free to openly market the property.

65
66
7

11. This agreement may not be changed or altered without signatures by both Buyer and Seller.

J8

12. Seller's heirs and assigns are bound by this agreement.

69
70
71
72
73

13. Buyer acknowledges that Seller may elect to pursue a 1031 exchange at no expense to Buyer.
14. There are no active Real Estate Agents involved in this transaction therefore no commissions will
be paid to an active Real Estate Agent by the Buyer or the Seller.

74
75
76
77
78
79
80
81

15. Sellers agree to keep the terms of this contract, purchase price and Buyers name confidential.
16. Seller to disclose all leases, rental agreements, liens, judgments and or any other documents effecting this
property within 10 days ofacceptance ofthis offer.
THEIDCTENT THE TERMS OF THIS ADDENDUMMODJFY OR CONFLICT WITH ANY PROVISIONS OF THE PuRCHASE AND SALE AGREEMENT
INCLUDING ALL PRIORADDENDUMS, .AMENDMENTS AND COUNTER DFFERs, TERMS IN THIS ADDENDUM SHAfLCONTROL.

82

The herein agreement. upon its execution by both parties. is made an integral part of the aforementioned agreement.

83
84

Buyer: Dyver Developmen

85
86
87

Signature:

88

Seller:

Date:

b/-o/o~

Date:

89
90

Signature:
Seller:

93
94
95

Date:

Signature:
Page2 of2
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PURCHASE AND SALE AGREEMENT

THIS IS A LEGALLY BINDING CONTRACT. READ THE ENTIRE DOCUMENT INCLUDING ANY ATTACHMENTS. IF
YOU HAVE ANY QUESTIONS, CONSULT YOUR ATTORNEY AND/OR ACCOUNTANT BEFORE SIGNING.

06/27/2005

DATE

0627200527

ID#
2
3

1. REAL ESTATE OFFICES:

4

LISTING AGENCY

5

Office Fax#

6

Listing Agent

7

SELLING AGENCY

8

Office Fax#

9

Selling Agent ·

10
11
12
13
14

·15
16
17
18
19

2.

n/a
n/a

nla
E-Maff

n/a
n/a
n/a

n/a

Office Phone fl.

n/a
n/a

E-Maff

Other Phone fl.

n/a

Phone#
Office Phone #

E-Mail

nla

Other Phone fl:

E-Mail

n/a

Phone#

Dyver Development LLC & or assigns

BUYER:

(Hereinafter called "BUYERj agrees to purchase and the undersigned SELLER agrees to sell the following described real estate hereinafter referred
to as "Property.•

3.

PROPERTY ADDRESS AND LEGAL DESCRIPTION: COMMONLY KNOWN AS

-----=,----.,,,--...,......--,-......,,--,--......,,-------cify See attached addendum
described as: See attached addendum

See attached addendum
See Attachment

County, 10, Zip

legally

OR Le~al Description Attached as addendum #___1___ (Addendum must accompany original offer.)

20
21
22

4.

PRICE/TERMS: Total Purchase Price is
a) $
b} $

23

24

D

25

See attached addendum
See attached addendum

Dollars ($ 10,000,000
>cash down payment, including Earnest Money deposit
Balance of the purchase price to be paid as follows:

Ten Million

Additional financial terms are contained In a FINANCING ADDENDUM of same date, attached hereto, signed by both parties.

26
27
28

5.

EARNEST MONEY: BuYER hereby deposits
See attached addendum
cash D personal check D cashier's check D note due D other
Company Check

DOLLARS as Earnest Money evidenced by:
and a receipt Is hereby acknowledged. Earnest
Money to be deposited in trust account upon acceptance by all parties and shall be held by: D Listing Broker
Selling Broker
other
Pioneer Title
for the benefit of the parties hereto, and
· n/a
(Broker) shall hold the
completely executed Broker's copy of this Agreement The responsible Broker shall be
n/a

D

31

D

)8(

32

33
34
35
38

6. "NOT APPLICABLE DEFINED:" The lette~ "n/a," "NIA," an.a.," and "NA" as used herein are abbreviations of the tenn "not applicable."
Where this agreement uses the tenn "not applicable" or an abbreviation thereof, it shall be evidence that the parties have contemplated
certain facts or concfltions and have detennined that &Uch facts or concfltions do not apply to the agreement or transaction herein.
FACSIMILE TRANS MISSION: Facsimile or electronic transmission of any signed original document. and retransmission of any signed facsimile or
electronic transmission shall be the same as delivery of an original At the request of either party or the Closing Agency, the parties will confirm facsimile and
electronic transmitted signatures by signing an original document

37
38
39
40

7.

41

8. BUSINESS DAYS & HOURS A business day is herein defined as Monday through Friday, 8:00 a.m. to 5:00 p.m. in the local time
zone where the subject real property is physically located. A business day shall not include any Saturday or Sunday, nor shall a
business day include any legal holiday recognized by the state of Idaho as found in Idaho Code§ 73-108. The time in which any act
required under this agreement is to be perfonned shall be computed by excluding the date of execution and including 1he last day. The
first day shall be the day after the date of execution. If the last day is a legal holiday, then the time for performance shall be the next
subsequent business day.

42
43

44
45
46

47
48

49
50
51
52
53
54
55

9. SEVERABILiTY: In the case that any one or more of the provisions contained in this Agreement, or any application thereof, shall be
invalid, illegal or unenforceable in any respect, the validity, legality or unenforceability of the remaining provisions shall not in any way be
affected or impaired thereby.

10. COUNTERPARTS: This Agreement may be executed in counterparts. Executing an agreement in counterparts shall mean the
signature of two identical copies of the same agreement Each identical copy of an agreement signed in counterparts is deemed to be
an original, and all identical copies shall together constitute one and the same instrument
BUYER ands~ _ackn~iJ~wrl~y of this page, which constitutes Page 1 of 4 Pages.
BUYER's lnit!als(____J ( ~ Date..JC.i/-"..{;L{f.C2 SELLER's Initials {___J L.__) Date _ _ _ _ __
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59
60

61
62
63
64
65
66
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Page 2 of 4: .
'Purchase & Sales Agreement f9r Cotn!l}ercial Real Estate
DATE: _ _ _-0_6_/2_7_/2_0_0_5_ __
See attached aaaendum
PROPERTY ADDRESS:
11. INCLUDED ITEMS:
(a) All attached floor coverings, attached television antennae, satel6te dtsh(es) and receMng equipment, attached plumbing, bathroom and Ughting
fixtures, window screens, screen doors, storm windows, storm doors, window coverings, exterior trees, plants or shrubbery, water heating
apparatus and foctures, attached fireplace equipment, awnings, ventilating, cooling and heating systems, built-In and "drop-In" ranges (but
excepting all other ranges), fuel tanks that are now on or used In connection with the premises shall be Included In the sale unless otherwise
·
provided herein.
(b)

Irrigation fixtures and equipment, and any and all, If any, water and water rights, and any and all, If any, ditches and ditch rights that are
appurtenant thereto that are now on or used In connection with the premises shall be Included In the sale unless otherwise provided herein.

(c) Other items specifically Included In this sale: All real property, easements and water rights associated
with this property

68

69

70
71
72

(d) Items specifically excluded In this Sale: _A_l_l._p_e_rs_o_n_a_l_,p'-11_0_,_p_e_rty~---------------------

73
74
75
76

12. ADDITIONAL TERMS, CONDffiONS AND/OR CONTINGENCIES: The closing of this transaction Is contingent upon written satisfaction or waiver

1

77

of conditions outlined In the attached addendum#

78
79

BUYER will have until _ _ _ _ _ _ _ _ _c_lo_s_i_n~g~_ _ _ _ _ _ _ _ to satisfy or waive all conditions and/or contingencies.

(Addendum must accompany original offer,.

80

81
82
83

13. TITLE COMPANY/CLOSING AGENCY: a) The parties agree that

Pioneer
Title Co1J1panyshaD provide any required Title
Polley and 111:eDmlna!Y.report of commitment b) The Closing Agency for this transaction shall be
Pioneer Title
located at
8151 W Rifleman In Boise
• Each party agrees to pay one-half of the Closing Agency's fee.

84

85
86

87
88
89

.

tl2

93
94
95

96

97
98
99

100
101

102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120

14. TITLE INSURANCE: 0 BUYER~ l:@J:ER to pay for a standard OWner's or ~rchaser's Title Policy premium In thts transaction. Purchaser's Extended
Coverage Title Poficy requested D Yes~ No. Additional prero!utr1 to be paid by D BUYER O SELLER,_ Trtle Company to provide all parties to this

Agreement with a preliminary Title Report on or before
7/30/05
• BUYER shall have until o/15 to object in writing to the condition of
the title as set forth In the report. In the event BUYER makes written objection to the title, SELLER shall have a reasonable time, not to exc;eed
__ig_buslness day(s), lo cure any defects oftille or provide affinnative Tile lnswanoe coverage. In the event1hat SELLER refuses to cure defeds of title, BUYER
may elect, as Its sole remedy, to either terminate this Agreement or cure the defecls at BUYER's expense, or pr~ed to closlng, taking title subject to such
defects. if BUYER does not so object, BUYER shall be deemed to have accepted the condition of the title. In the event BUYER elects to terminate the
Agreement due to unsatisfactory title concfrtlons, BUYER shaD be entitled to the return of all refundable deposits made by BUYER but that such return of
deposits shall not constitute a waiver of other remedies available to BUYER. The Title Company shall deliver the final Tltie Insurance policy to BUYER as
soon as possible after closing.

15. ESCROW/COLLECTION: if a long-term escrow/collection Is Involved, then the escrow/collection holder shall be

Pioneer Title

• Each

party agrees to pay one-half of escrow/collection fees and escrow setup fees.
16. CLOSING DATE: On or before the closing date, BUYER and_ SELLER.shall deposit with the Closing Agency all funds and Instruments necessary to
complete the sale. The closing date shall be no later than
See addendum #1 "Closing Date• means the date on which all documents are
either recorded or accepted by an escrow/collection agency aild the sale proceeds are available to SELLER.

17. POSSESSION/PRO RATION~UYER shall be entitled to possession on the day of closing or

closing
• Taxes and water
assessments (using the last available assessment as a basis), rents, Insurance premiums, Interest and reserve on Uens, encumbrances or obligations
assumed and utilities shall be prorated as of the day of closing or
C oslng
• Any tenant deposits held by SELLER shall be
credited to BUYER at closing.

18. DEFAULT: If BUYER defaults In the performance of this Agreement, SELLER has the option of: (1) accepting the Earnest Money as Hquldated damages
or (2) pursuing any other lawful right or remedy to which SELLER may be entitled. If SELLER elects to proceed under (1), SELLER shall make demand upon
the holder of the Earnest Money, upon which demand said hokier shall pay from the Earnest Money the costs Incurred by SELLER's Broker on behalf of
SELLER and BUYER related to the transaction, Including, without ron1tat1on, the costs of title Insurance, escrow fees, credit report fees, Inspection fees and
attorney's fees; and said holder shaD pay any balance of the Earnest Money, one-half to SELLER and one-half to SELLER's Broker, provided that the amount
to be paid to SELLER's Broker shall not exceed the Broker's agreed to commission. SELLER and BUYER specifically acknowledge and agree that if
SELLER elects to accept the Earnest Money as liquidated damages, such shall be SELLER's sole and exclusive remedy, and such shall not be considered a
penally or forfeiture. If SELLER elects to proceed under (2), the holder of the Earnest Money shall be entitled to pay the costs Incurred by SELLER's Broker
on behalf of SELLER and BUYER related to the transaction. Including, without Dmitalion, the costs of Brokerage fee, title Insurance, escrow fees, credit report
fees, Inspection fees and attorney's fees, with any balance of the Earnest Money to be held pending resolution of the matter. If SELLER defaults, having
approved said sale and faffs to consummate the same as herein agreed, BUYER's Earnest Money deposit shall be returned to hlm'her and SELLER shall
pay for the costs of title Insurance, escrow fees, crecfrt report fees, Inspection fees, Brokerage fees and attorney's fees, If any. ')"his shaD not be considered
as a waiver by BUYER ofany other lawful right or remedy to which BUYER may be entitled.
BUYER

8n<! ~ ackn!l~~ P Y of this page, which constitutes Page 2 of 4 Pages.

BUYER'S Initials l___J ~ Date

-'°~-..-~C/-~--..C~
...
SELLER'S Initials(___} (___} Date _ _ _ _ _ __
~S-f-C.....,,~e....~
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Page 3 of 4:.
·Purchase & Sal® Agreement foe Cotntnerctal Real Estate
~ee attachea aaaendum
PROPERTY ADDRESS:

121
122
23
124
125
126

127
128
129
130

131
. 132
133
134
135
136

-

DATE: _ _ _ _
06_/_27_/_20_0_5_ __

19. ATTORNEY'S FEES: If either party Initiates or defends any arbitration or legal action or proceedings which are In any way connected with this Agreement,
the prevailing party shall be entitled to recover from the non-prevafflng party reasonable costs and attorneys fees, Including such costs and fees on appeal.

20. EARNEST MONEY DISPUTE/ INTERPLEADER: NoW!hslanding any termination of this contract, BUYER and SELLER agree that In the event of

any controversy regarding the Earnest Money and things of value held by Broker or closing agency, unless mutual written Instructions are received by the
holder of the Earnest Money and things of value, Broker or closing agency shall not be required to take any action but may await any proceeding, or at
Broker's or closing agency's option and sole discretion, may interplead all parties and deposit any moneys or things of value Into a court of competent
Jurisdiction and shall recover court co$ and .reasonable attorney's fees.

21. TITLE CONVEYANCE: 11tle of SELLER Is to be conveyed by)8:( warranty deed or D

Warranty deed
deed, and Is to be marketable
and Insurable except for rights reserved In federal patents, building or use restrictions, buikfmg and zoning regulations and ordinances of any governmental
unit, rlgh1s of way and easements established or of record and any other liens, encumbrances or defects approved by BUYER.

22. RISK OF LOSS: Should the Property be materially damaged by fire or other cause prior to closing, unless BUYER has taken possession prior to closing
by Agreement, this Agreement shall be voidable at the option of BUYER.

137
138
139
140
141

23. CONDITION OF PROPERTY AT CLOSING: BUYER agrees to purchase the Property In as-ls-condition, where Is, with all faults. BUYER will

142

24. INSPECTION: BUYER shall have the right to conduct Inspections, Investigations, tests, surveys and other studies at BUYER'S expense. BUYER shaD,

143

within~ business day(s) of acceptance, complete these Inspections and give to SELLER written notice of Items disapproved of. BUYER Is strongly
advised to exercise these righ1s and to make BUYER's own selection of professionals with appropriate qua6ficatlons to conduct Inspections of the entire

144

145
146

147
148
149
150
151

152

153

assume au obligations with respect to the Property. SELLER shall maintain the Property untD the closing In Ifs present concfdlon, ordinary wear and tear
excepted, and loss by casualty.

property.
BUYER's acceptance of the condition of the property Is a contingency of this Agreement.
BUYER chooses D to have Inspection; D not to have Inspection. If BUYER chooses not to have Inspection skip lines 154 to 176.

25. SATISFACTION/REMOVAL OF INSPECTION CONTINGENCIES:
1. If BUYER does notwi!tlln the strict time period specified give to SELLER written no1lce of Items disapproved of, BUYER shall conclusively be deemedio
have: (a) completed aft Inspections, Investigations, review of applicable documents and disclosures; (b) elected to proceed with the transaction and (c)
assumed all llabllity, responsibility and expense for repairs or corrections other than for Items which SELLER has otherwise agreed In writing to repair or
correct.

154

155
156

,,

.8

2. If BUYER does within the strict time period specified give to SELLER written notice of Items disapproved of BUYER shall provide to SELLER pertinent
sectlon{s) of written Inspect.Ion reports. SELLER shall have ~business day(s) In which to respond In writing. The SELLER, atthelroplion, may
correct the Items as specified by the BUYERS In their letter or may elect not to do so. If the SELLER agrees to correct the Items asked for In the BUYERS
letter, then both parties agree that they wDI continue with the t_ransaction and proceed to closing. This wiUremove the BUYERS lns~on contingency•

159

160
161

162
163

164

3. If the SELLER elects not to correct the disapproved Items, then the BUYER(S) have the oPtion of either continuing the transaction without the SELLER being
responsible for correcting these deficiencies or giving the SELLER written notice within
n/a business days that they 'Mil not continue wilh the transaction
and will receive their Earnest Money back.

4. If SELLER does not respond within the strict time period specified, BUYER shall have the right to cancel this agreement In writing.

165

166
167
168
169

170

5. If BUYER does not give such written notice of cancellation within the strict time periods specified, BUYER shall conclUSNely be deemed In have elected to
proceed with the transaction without repairs or corrections other than for Items which SELLER has otherwise agreed In writing to repair or correct.

SELLER shall make the property available for all Inspections. BUYER shall keep the property free and clear of liens; Indemnify and hold SELLER
hannless from all liability, claims., demands, damages and costs; and repair any damages arising from the Inspections. No Inspections maybe made
by any governmental buDding or zoning Inspector or government employee without the prior consent of SELLER, unless required by local law.

171

172
173
174
175
176

177
178
179
180
181
182

26. ANNEXATION AND CITY SERVICES: The property Is located In the city 1imi1s now O Yes O No ~NIA OR the property Is located In an area of CITY
IMPACT, ADJACENT OR CON11GUOUS to a city llmits and/or the subdivision plat and CC& R's Indicate properties 'Mil be annexed when appropriate time Is
reached, and thus are legally subject to annexation by the city at a future time O YES D NO )8(NIA
THE PROPERTY IS NOT WITHIN THE CITY LIMITS AT THIS BUT DOES RECEIVE SOME CllY SERVICES:

0 YES O NO ~ NIA

27. ENTIRE AGREEMENT: This Agreement, Including any Addendums or exhibits, constitutes the erdlre Agreement between the parties and no warranties,
lncludlng any warranty of habitability or representations have been made or shall be binding upon either party unless herein set forth.

28. TIME IS OF THE ESSENCE IN THIS AGREEMENT.

183
184

!,\S!; 1~g~~
of this page, which constitutes Page 3 of 4 Pages.
Date1('2jkl/(l!:i ·sELLER's Initials l.___J (____J Date _ _ _ _ _ __

BUYER and
BUYER'S Initials l____) (
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Page 4 of 4\
Purchase & Sales Agreement for Commercial Real Estate
PROPERTY ADDR'Ess:
See attached addendum
B5
186

PRESENTATION CONFIRMATION: Check one (1) box In Section 1 and one (1) box In Section 2 below to confirm that In this
transa
he brokerage(s) Involved had the following r~lationshlp(s) with the BUYER(s) and SELLER(s).
Section 1:
0 A. The
working with the BUYER(S) Is acting as an AGENT for the B\JYER(S).
D B. The broker wo •
. the BUYER(S) Is acting as a LIMITED DUAL AGENT for the BUYER(S).
0 C. The broker working with
R(S) ls acting as a NONAGENT for the BUYER(S).
Section 2:

187
188

189
190

191
192
193
194
195
198°

197
198
199
200
201

DATE: _ _ _0_6_/2_7_/2_0_05
_ __

D
D
D

A. The broker working with the SELLER(S) ls a
s an AGENT for the SELLER(S).
B. The broker working with the SELLER(S) ls acting as a
D DUAL AGENT for the SELLER(S).
C. The broker working with the SELLER(S) ls acting as a NONAGE

Each party signing this document confu:ms that he or she has received read and understood the Agency Dfsclosure
ure and has elected the relationship
confinned above. In addition, each party confirms that the broker's agency office poficy was made available for lnspe
nd review. EACH PARTY
UNDERSTANDS THAT HE OR SHE IS A "CUSTOMER" AND IS NOT REPRESENTED BYA BROKER UNLESS THERE ISASIGN<=rrl.U,ITI.CM
FOR AGENCY REPRESENTATION. Each party signing this document understand that the above confirmation DOES NOT create an age
latlonshlp
between the Broker(s) and 1he BUYER(S) and SELLER(S) and they are a CUSTOMER and NOT REPRESENTED by a Broker UNLESS there Is a SEr '",...._._,_
signed written agreement as required by Idaho statute to create that relatlonshlp.

202

203

30. AUTHORITY OF SIGNATORY: If BUYER or SELLER Is a corporation, partnership, trust, estate, or other entity, the person executing this agreement on

204

205

206

Its behalf warrants his or her authority to do so and to bind BUYER or SELLER.

31. ACCEPTANCE: BUYER'S offer Is made subject to the acceptance of SELLER on or before (Date)
7/19/05
at (Local
12;00
D a.m )8( p.m. If SELLER does not accept this Agreement within the time specified, the entire Earnest Money shall be refunded to

207

Time)

208
209

BUYER on demand.

210
211
212
213
214
215
216

32. BUYER'S SIGNATURES: INJe further acknowledge receipt of a true copy of this Agreement

1

(Specify number of BUYER addendum(s) attached.)
BUYER (Print Name)

"'"'====--D a.m. D p.rn

Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

E-MaDAddress _ _ _ _ _ _ _ _ _ _ _ _ _ __

L18
219
220

221

BUYER S i g n a t u r e - - - - - - - - - - - - - - - ,

o

Date _ _ _ _ _ _ _Tlme _ _ _ _ _
a.m. Op.rn
Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Dyver Development LLC

Phone#

208 895-8858

Cell#

City

Meridian
208 895-0714

State

Fax#

->208 869-9915<-

Id

Zip

83642

BUYER (Print Name) _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Cell# _ _ _ _ _ _ _ __
Phone#
208 895-8858

City

Meridian

·

state

Id

Zip

83642

222
223

E-Mail Address _ _ _ _ _ _ _ _ _ _ _ _ _ __

224
225

33. SELLER'S SIGNATURES: On this date, me hereby approve and accept the transaction set forth In the above Agreement and agree to carry out all the
tenns thereof on the part of the SELLER. I/We further acknowledge receipt of a true copy of this Agreement signed by both parties.

Fax# _ ___..2...
0..,.8_..8...9,..5-0::><.<7_.1.cx4c.-__

226

227
228
229

0

SIGNATURE(S) SUBJECT TO ATTACHED COUNTER OFFER

O SIGNATURE(S) SUBJECT TO ATTACHED ADDEMDUM(S) # _ _ __

230

SELLER Signature _ _ _ _ _ _ _ _ _ _ _ _ __
Date _ _ _ _ _ _ _nme _ _ _ _ _
a.m. Opm

SELLER (Print Name) _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone# _ _ _ _ _ _ _ _ _ _CeD# _ _ _ _ _ _ _ __

231

Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

City

232
233

E-MaD Address _ _ _ _ _ _ _ _ _ _ _ _ _ __

234

SELLER Signature _ _ _ _ _ _ _ _ _ _ _ _ __

235

Date _ _ _ _ _ _ _Tlme _ _ _ _ _

236

Address _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

City

237

E-MaDAddress _ _ _ _ _ _ _ _ _ _ _ _ _ __

Fax# _ _ _ _ _ _ _ _ _ __

o

o a.m. D p.rn

State _ _ _ Z i p - - - - Fax# _ _ _ _ _ _ _ _ _ __
SELLER (Print Name) _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Phone# _ _ _ _ _ _ _ _ _ _CeD# _ _ _ _ _ _ _ __
State _ _ _ Zip _ _ _ __

238

239
240

241
242
243

34. BUYER'S ACKNOWLEDGMENT OF RECEIPT OF FINAL COPY BEARING ALL SIGNATURES:
A true copy of the foregoing Agreement, signed by the SELLER and containing the full and complete description of the premises, Is hereby received on
Date _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Tltm ________.
BUYER: _ _ _~ ~ - ~ - ~ - - ~ . - . - ~ - - -

D a.m. D p.rn

BUYER: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Dyver Development LLC

~W

BUYER and_
_ a c k n ~ ~ ~ y of this page, which constitutes Page 4 of 4 Pages.
BUYER'S Jnltia)s(__) ~Dafe~-'~"4-..a.,c--fif--'U.,""'_-"'-· SELLER'S lnltlals ~ ~ D a l e _ _ _ _ __
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PretfJ (J)e(pofa
£andJl.cquisition
July 11, 2005

Dear Mr. Smith,

On behalf of Dyver Development, I submit this proposal to purchase properties from your
mother for your consideration. Please take a moment to review it.
(Please see attachment)

I have submitted this offer to you because your mother told me that any such discussions
would have to go through you.

If this proposal falls short of your expectations, please identify the improvements needed
in order to meet or exceed your expectations.

I can be reached at any time at the cell # listed below.

Sincerely,~
Fred J DePold
Land Acquisition
(208) 869-9915

36 W Pine St .... Meridian, Idaho 83642
Phone (208) 895-8858 .... Fax (208) 895-0714 .... Cell (208) 869-9915

000832

-

-

,Fre<l. :QePold ,.,
LAND i&QmsrhoN
~i)t~·

-:i
.

>. ~-

~;

36 B~t?.jt(~~uez:\.
~~~11:Il, v.t·83t,,t2

. ·.

I

I

.

000833

a/t,ltl

..

·.1'

.t.:·

. jrn

', .···, · .

·:.···,· . .

r.~ ·.· ..

·~
... :.::... <\: .···;•,·
,,'·,\.·,,;'•.:,,.,.·.·

•, _,i,.f/ . '•..• ' ' ;•' . ~ ,·:f-·/, ;'
~
'

'

'

'

000834

February 26, 200.

-

Dear Mother,
We have been estranged now for, I think, :fifteen years. I have
accepted the fact that we are estranged because I feel that is what makes you
most comfortable. You are m:y ~ofu~r @d yqur comfort zone really does
matter to me. You represent yourself as a devout Catholic and the two
factors: devout Catholic and you being my mother are the reasons for this
short letter which I will title an invitation.
You gave me, as my mother, a very wonderful gift, you, and my
father, gave me life, and I thank you for that. Also, with your Catholic
religious convictions, you saw to it that I was baptized a Catholic on
February 8, 1942 and I went to first Holy Communion and was Confirmed
and to some degree Catholic School educated which adds up to the fact that I
am a Catholic. I only learned this year that I am a "cradle Catholic". I had
not heard that term before. As you are aware, Sharon and I got married by
the Justice of the Peace in·Cascade, Idaho on May 8, 1963, almost 43 years
agSJA I never left the Catholic Church in my beliefs - but I also did not go to
church. There probably has not been a day go by that I have not prayed or at
least made the sign of the cross. Approximately 35 years ago, Sharon and I
both thought Joey and Katie needed to know about Jesus and the Bible.
Rather than getting into a contest on whether they should be Protestants or
Catholics, a lucky draw was made when Sharon decided to take them to a
non-denominational Christian Church. Joey and Katie both learned a fair
amount about the Bible and Sharon knows a lot about the Bible.

iI
i

l
j

II

I
I

I

''

r

In approximately 1981, Sharon, myself: and you, Mother, started
going to an 8 week inquiry class at St. Mary's school on I think Wednesday
ev~nings· in reference to my brother's son's baptism. Something got
crosswise and my brother lied to me about Father Riffle:, s involvements and
knowledge of what was ta1cing place in reference to the baptism. At that
point, we quit going to these inquiry classes and a different set of godparents
were selected for the baptism. The jolt of a Catholic priest lying did not
have any bad influence on my beliefs of the Catholic religion. I only looked
at bim as a human liar. The incident just prolonged Sharon and I froin
having a Marriage Validation in the Catholic church. A few years later, you
explained to me that my brother was the one that told the untruth and the
Catholic priest did not lie after all. I can't remember whether I thanked you
at the time for telling me the truth about this incident but let me do so at this
time. Thank you.

000835
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So, the ye
go byj and approxunately a year ago, Sharon told me
that as a result of her studying the Bible and Church History she desired to
become a Catholic. Because she is a baptized Christian, her baptism is
recognized by the Catholic Church. A Catholic Marriage Validation for
Sharon and I is necessary because we were married by a Justice of the Peace.
Also for approximately the last year, Sharon has been going to an inquiry
class (RCIA) and I have been going with her and I will be her sponsor on
Easter Sunday, the day that she will officially become a Catholic. The
Marriage Validation has been scheduled for Saturday, March 25 at 7:00 PM
at Holy Apostles Church, 6300 N. Meridian Road, which is at the
intersection of Chinden Blvd and Meridian Road.
We are invitingjust immediate family and a few friends for a simple
ceremony. Where you are my mother and a Catholic, I wish to invite you to
this Wedding Validation. It will be a simple ceremony and at the most
maybe thirty minutes from beginning to end. If you are comfortable in
coming, we will see to it there is no uncomfortable moments displayed in
spite of our estrangement. I am also of the assumption that your main means
of transportation is your youngest son (my brother) and being of the 3-way
estrangement, we will exhibit no ill feelings towards your youngest son if he
did escort you and be with you during the ceremony. We are extending to
him this same invitation through this letter. If there is no desire on your part
to accept this invitation, we understand. If you do desire to accept this
invitation and have any further questions on the invitation and the Marriage
Validation, please feel free to call anytime. There will be a small reception
after the ceremony at Holy Apostles at which you would also be welcome.
Your son,

000836

12861 N Schick's Rd
Hidden Springs, ID 83714
208 941 6175
208 229 4585 fax

February 1, 2007
JOSEPH SMITH
6211 Branstetter St
Boise, ID 83714-1118
Dear JOSEPH,
We are writing you to express our interest in exploring the development potential of your
property. We have been researching properties in your area and have identified your
property as one that is potentially well-suited for our style of development. If so, your
property would be worth top dollar.
Our first step would be to discover the needs and desires of all parties involved in a land
transaction.· We have a sincere interest in meeting with you to discuss your property and
how its potential development could be beneficial to you.
We are a small, local firm with large experience. We have developed property
throughout the Treasure Valley and nationally with some of the largest developers and
home builders. We believe in our local economy and have chosen to focus right here at
home.
We would appreciate the opportunity to discuss the myriad of ways in which you could
benefit by cooperating with us in our development projects. Please call us at your
convemence. We look forward to speaking with you.
Sincerely,

Justin Hubble
208 941-6175
justin@concordlandllc.com
,·

I
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL
LAWRENCE G. WASDEN

.. '0~·"clt>26:' 2007
M

Victoria A. Smith Converse
10548 N.W. Skyline Blvd.
Portland, Oregon 97231
Joseph H. Smith
6211 N Brandstetter Street
Garden City, Idaho 83714
Re:

State v. Smith
Case Nos. CV OC 0503786 & CV OC 0503.789

Dear Mr. Smith and Ms. Converse:

... ~·
I am a Deputy Attorney General representing the Idaho Transportation Departip.ent
{"ITD") in .a condemnation action concerning the Smith property on Chinden just west of Garden
City, Idaho. The project mts been completed with the realignment of Joplin Road and Mountain
View Drive as shown on the Exhibit B attached to the accompanying Amended Complaints.
Before ITD initiated the condemnation action, it did a titie search, which revealed the
own~rs to be your mother, Victoria H. Smith, and the "heirs and devisees" of your deceased
father, Vernon K~ Smith. This is because the probate of your father's estate was never finished.
Although his handwritten will was admitted to probate, and the will granted everything to
Victoria H. Smith, his wife, prob1:1.te was never completed and there has been no dismis~a), no
decree ~f distribution, or anything else which indicates that your father's real prope~~te is
vested m your mother.
:'.t.--•.
. ' .,
:- .. ~,.,..
- '"'·-~ .
During the proceedings of this case, ITD has attempted to clarify exactly wJ.iro owns the
real property that the State is taking. Your brother, Vernon, defense counsel for the
condemnation, has asserted that Victoria. H. is the sole owner of the property. This is indeed
what your father's handwritten will says, but the estate was never finally settled, so, technically,
there is still the potential for someone else to claim title to the property the State is taking for the
roads. In this case, the most Hkely claimants would be those heirs listed in the Petition for
Probate, that is, Victoria H. and the three siblings.
~

~

Contracts & Administrative Law Division, Transportation Department
P.O. Box 7129, Boise, ID 83707-1129; Telephone: (208) 334-8815; FAX: (208) 334-4498
Located at 3311 W. State Street, Boise, Idaho, 8370305881
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Joseph H. Smith
Victoria A. Smith Converse
March 26, 2007
Page2

In order to be certain that ITD obtains a clear title to the property it is taking, it became
necessary to amend ITD' s Complaints to add the Smith siblings as defendants in the lawsuit so
they can be served with the Complaints and participate if he .or she feels that they have any
interest in the real property. If you do not claim any actual interest in the property at this point in
time, you do not need to participate in the condemnation lawsuit, but can simply execute the
enclosed disclaimer of all your interest to your mother, the sole heir under the handwritten will.
The legal description in the disclaimer defines the actual property taken by ITD.
Two separate Complaints were filed, one for the property north of Chinden, one for the
property to the south. These two separate cases have been consolidated by the Court for the
purposes of trial. For the purpose of amending the Complaints to add the new defendants,
however, we filed an amended complaint for each case separately. The cases remain
consolidated for trial purposes.
Also enclosed for your information is a copy of the Disclaimer that your brother Vernon
recently executed. ITD has not named him as a party since he has already executed the
Disclaimer. He drafted the opening portion of the Disclaimer in part so that you both would
understand why the disclaimer has been executed.
I realize that it may be a surprise for you to receive a letter like this so long after your
father's passing, but ITD has looked at this matter carefully and believes it is the only way to be
sure that it has a ·clean title for the new roads. I understand that you may have questions about
this matter, and I would encourage you to call or write me for more information. You may also
want to seek your own legal counsel on the matter; that is up to you. But we would appreciate
your prompt response to this matter so that if you do indeed feel you have some claim to title to
the property, I am advised as soon as possible and you can participate in the action.
Thank you for your prompt consideration of this matter, and I remain available to assist
in any matter to get this problem resolved.
Sincerely,

1~-:5~
Deputy Attorney General
SJS:ss
enclosures
cc:

Vernon K. Smith, Jr. w/out enclosures
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Victoria Smith
October 31, 1913- September 11, 2013

Obituary & Service
Still residing

at home,

Victoria (Vicky) passed q ...

Photos & Videos
Share and view memories of
Victoria ..•

View More

View Photos &
Videos

Send Flowers
(/store
Tribute Wall
f?icn=memorial_profi)e_pict~re&
icc=fs_store)
,

Photos & Videos

Obituary

+I

Obituary for Victoria Smith
Share a Memory
Still residing at home, Victoria (Vicky) passed quietly & peacefully into h

Share

September 11, 2013. Our mother would have celebrated her 100th birthday
Victoria Elizabeth Haver! was born

in New York City, N

were Anna & Joseph Haverl, immigrants from Czechoslovakia, coming to
Island. Vicky had one sibling, a sister Anne.
As a young woman, Vicky ventured to Washington DC and was emplc
Administration. While in the nation's capitol, she met a flamboyant, b
ambitious law student, a young man from Idaho. Vicky & Vernon were ma
and soon thereafter traveled west for Vernon K. Smith to begin his careeI
attorney in Boise, Idaho.
Victoria adjusted to Idaho but never lost her New York City identity refle,
style and speech. Victoria was a devout Catholic all of her life. She chose
wife and mother. She was always very involved in her community and C
She created many beautiful items of needlepoint that became upholstery ·
chairs and she hand-knit hundreds of beautiful sweaters. Vicky was an ex!J
set a "beautiful" table for holidays and most any day. She had her own
home, preferring ornate and antique over modem. With his wife in mind, V
Victorian house in north Boise and had it moved to the ·ranch" in 1959. Thi:
fit for Vicky's talents and taste. It was in this house that our mother reside
husband, Vernon K, passed away with an untimely death at age 53, leavini
1966.
Victoria is survived by her three children, Joseph Haverl (Sharon) Smith, 'II

l"of3
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Victoria Smith Obituary- Visitation & fill'~- ,J Information

-

11, Vicky Anne (Scott) Converse, and seven grandchildren, Joseph Haver! (Shelly) Smith Jr..
Katherine Josephine (Lee) Laxson, Benjamin, David, Gabriel, and Joel Converse, and Vernon K.
Smith Ill and numerous great-grandchildren.
A viewing will be at Cloverdale Funeral Home Monday September 16 from 6:00 - 8:00 p.m. A

Catholic Funeral Mass will be celebrated at St. Mary's Catholic Church in Boise, Idaho at 11 :00
a.m. Tuesday, September 17th.

To send flowers or a memorial gift to the family of Victoria Smith please visit our Sympathy Store
(/store/?icn=memorial_page_obituary_link&icc=fs_store).

Cemetery Details
Morris Hill Cemetery
317 N. Latah St.
Boise, ID, 83706

Get Driving Directions (http://maps.google.com/maps?saddr=&daddr=317 N. Latah St.
Boise, ID, US, 83706)

Contact Us
Cloverdale Funeral Home
1200 North Cloverdale Road
Boise, ID 83713
(208) 375-2212

Cloverdale Memorial Park
1200 North Cloverdale Road
Boise, ID 83713
(208) 375-2212.-

Terrace Lawn Memorial Gardens
4225 E. Fairview Ave.
Meridian, ID 83642
(208) 375-2212

Say Hello

2 of3
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Dear Blue,
I wrote Fifty Years - I Was There for the benefit of Vicky, your sister. I
believe she has a right to know a more accurate description than your version of
what has transpired in this family. I wrote An American Fami/yfor the benefit
of everyone involved to vividly illustrate that the destruction of your father's
family did not have to happen.
Please do not respond to straighten me out about this or that of what I have
written. All the important themes of Fifty Years - I Was There are true and
indisputable - I was there. If you feel you must defend your position, please put
it in writing so we can all see the silliness of your version in black and white.
Joe and I and our children were an important and involved part of your mother's
life for close to three decades - and then we weren't. Joey hung in the longest.
He and Shelly and their children continued to stay in touch, and then one day,
our son also knew that he was no longer welcome.
I don't envy you being a favorite child. I wouldn't wish that upon any child. But
eventually the favorite child comes of age and gets to decide what kind of
human being he wants to be.
Joe does not hate you. I do not hate you. I don't think Joey and Katie hate you.
They probably have a lingering affection for the Uncle Blue of their childhood. I
am pretty sure they also believe that Uncle Blue had quite a bit to do with
making sure their dad and aunt had no inheritance.
Your mother loved you dearly Blue. I truly believe she would have done
anything for you, even to the point of being loving and fair to her other· two
children - even that.
You have a heavy burden to bear. In answer to your prayers and mine, may
God enlighten your mind and your heart - bringing you to an authentic life that
leads to authentic peace.
Sharon

Authentic - not imaginary, false, or imitation.· genuine
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October, 2013

-

-

Dear Vicky,
Because you have not been in the thick of things, you are at a little bit of
a disadvantage to know how this all played out. Now at the SO-year mark of my
first-hand knowledge, it is easier to look back and see the big picture - how did
Joe (and his family) go from being actively involved with Joe's mother personally
and business-wise to being completely cast aside.
For the record, Joe was very involved and emotionally attached to the
home place (the ranch) from a very young age as you have accurately described.
But he never thought of it the way you refer to it as Joe's Ranch. His true
thoughts were that he thought he would someday inherit an undivided one-third
ownership of the estate of his parents Vernon K. & Victoria H. Smith, and in no
way excluding the identical rights of his brother and his sister.
I am not going to be absolutely specific with dates. But I am going to give
you all the important data and general timeline that will give you a very accurate
picture of the strategy employed to remove your brother Joe from a relationship
, · with his mother and her holdings.

.
Joe was involved in his mother and dad's holdings in one form or another
from the age of about 11 until the age of 50. After his father's death, Joe helped
his mother in a personal way as well as with the family enterprises. He
considered it his duty to help his mother and at the same time he was very
interested in the farming, ranching, business side of the family enterprises. so he
was most wrllirig
both counts. Both Joe and/or I were involved with his
mother on ara almost daily basis for more than 25 years. I took her places once
or twice a week for a couple of decades and when Joey and Katie could ·drive
they took her places too. Bridge, groceries, appointments, and so on. It certainly
wasn't as smooth and lovely as I make it sound, but in many respects we were
functioning as family for a lot of those years. Your mother seemed to enjoy many
aspects of being involved with Joe and me, and our children. We certainly spent
a lot of time together!

or

During most of those years, we never would have guessed the radical
shift that was about to happen - in some ways subtle, in other ways brutal.
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I can't tell you the year exactly, but we had been hearing that Blue and
Sharon were having difficulties in their marriage. Eventually Sharon filed for
divorce. Blue was furious and his fury seemed to be centered on the fact that
Sharon had initiated the divorce which of course led to a divorce settlement
From that moment on he was hell-bent on punishing her. It was during this
period of time that Blue and his mother became a force to be reckoned with and
the family landscape started to shift drastically.
Somewhere in this time period Joe was expected to participate in a couple
of questionable strategies. One had to do with the Hamer property and the other
had to do with making sure Sharon, in the divorce settlement, did not retain the
house she had brought into the marriage. In both cases, Joe did not comply.
There is more to it than that, but the bottom line is that this is what Blue brings
up to prove Joe's supposed disloyalty "in spite of all that Blue had done for Joe
with legal worK'. In other words, Blue's theory is - Joe owed Blue and
therefore he must comply with what Blue demands even if it should
violate Joe's ethics and/or his good sense.
It didn't happen overnight because Joe was pretty entrenched with his
years of involvement, but within a year or two of these supposed "acts of
disloyalty", Joe was· told by his mother that he was not to be involved with
anything concerning his mother's holdings. It was much more brutal than that,
but there is no point in elaborating. These events transpired just previous to Joe
turning age 50. Seeing the date on the will, the removal process of Joe from a
relationship with his mother and her holdings make more sense than it did when
we were actually going through the painful experience.
Of course, Joe would have shouldered his responsibilities toward his
mother and her properties in any reasonable way that was left open to him which were none. In a relatively short time he and his family were completely
shut out.

That's basically the end of the story. Blue's fantastic rendition is shameful.
Joe understandably has had some bitter moments, but he does not hate his
brother. Joe is astounded at what Blue has done, even sad for him, sad for the
whole family.
Sharon

p.s. I am going to make two particular points by describing a make-believe
family in another document - An American Family.
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LAWRENCEG. WASDEN
ATTORNEY GENERAL
STEVENJ.SCHUSTER
JOSEPH D. MALLET
Deputy Attorney General
. Idaho Transpqrtation Department
3311 West State Street
P.O. Box 7129
Boise, lqaho 83707-1129
Telephone: (208) 334-8813 ·
Facsimile: (208) 334-4498
lSB #3453
ISB #5817
Counsel for Plaintiff
IN THE DISTRICT COURT OF THE FOURTH· JUDICIAL DISTRICT·OF THE
STATE QF IDAHO,~ AND FOR THE COUN'tY OF ADA

THE STATE OF IDAHO, ex rel.,
DARRELL V MANNING, R. JAMES .

)
).
COLEMAN, BRUCE SWEENEY, MONTE C. )· Case No. CV-OC~0503789
MCCLURE, GARY BLICK, NEIL
:
.)
MILLER, AND JOHN X. COMBO,. ·. ,
)IDAHO TRANSPORTATION BOARD,
)
)
Plaintiff,
)
)

-vs-

)

.

) · ANOTHER SUMMONS
· VICTORIA H. SMITH, JOSEPH H. SM:r_rn, )
AND VICTORIA A. SMITH,
)
·)

)
Defendants.

)
)

.

.

NOTICE:
YOU HAVE BEEN StJ:Ei) BY THE. ABOVE-NAMED PLA.INTiFF. THE
. COURT MAY ENTER JUDGMENT AGJ:\INST YOU WITHOUT FURTHER NOTICE
UNLESS YOU RESPQND WITHIN TWENTY (20) DAYS.. READ THE INFORMATION
BELOW:
.

·ANOTHERSUMMONSFORPARCEL26-I

000848

TO:

.JOSEPH H. SMITH
RECORD:

AND

VICTORIA A.

SMITH, AND THEIR ATTORNEY OF

YOU ARE HEREBY NOTIFIED that in order to defend this lawsuit, an appropriate
written response must be filed with the above designated. Court .within twenty (20) days after
service of this Summons
qn yo~. If°you fail to so respond, the Court may enter judgment against
.
.
.
you as demanded by the Plaintiff in the Amended Complaint.

A copy of the Amended Complaint is served with this Sumlllons. If you wish to seek the
advice or representa?on by an attorney in this matter, you should do so promptly so that your
written response, if any, may be filed in time and other legal rights protected.

·.

. An appropriate written response r~uires compliance with l_lule lO{a){l) and other Idaho·
Rules of Civil ·Procedure and shall also include:
·1.

2.

· The title and number of this case.
If your -response is an .Answer to. the Amended Complaint, it must chntain

admissions or 'denials of the separate allegations of the Amended Complaint and· other defenses
you may claim.
3.

Your signature, mailing address and telephone number, or the signature, mailing

address and telephone number of your attorney:
4.

Proof of mailing or delivery of a copy of your response to Plaintiff's atto~ey, as

designated above.

ANOTHERSUMMONSFORPARCEL26-2
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To determine whether _you must·pay a.filing fee with your response, contact_the Cle!k of
the ·above-named Court.
DATED tlris 1,,1/ day of March; 2007:

(SEAL)

By _ _ __:__ _ _ _;._
Deputy Clerk

ANOTHERSUMMONSFORPARCEL26-3
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NO, _ _ _~~J-==-~=-=
Flt.ED

A.M·-----..P.M._

LAWRENCE G. WASDEN
ATTORNEY GENERAL

MAR 2-6 2007.

--

.J. DAVtD !l--U\V1-,n::~, Clerk
By Af-1B'l' TEEL

STEVEN J. SCHUSTER
JOSEPH D. MALLET
Deputy Attorney General
. Idaho Transportation Department ·
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
Telephone: (208) 334-8813 ·
Facsimile: (208) 334-4498
-iSB #3453
ISB #5817

O~UTY

Counsel for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, !N AND FOR THE COUNTY OFADA

THE STATE OF IDAHO, ex rel.,
DARRELL V MANNING, R. JAMES .

)

).
COLEMAN, B~UCE SWEENEY, MONTE C. ) Case No. CV-OC~050~789
MCCLURE, GARY BLICK, NEIL
·)
MILLER, AND JOHN X. COMBO,. .
)
IDAHO TRANSPORTATION BOARD,
)
)
Plaintiff,
)
)
-vs) AMENDED COMPLAINT

)

VICTORlA H. SMITH, JOSEPH H. SMlTH,
AND VICT(?RIA A. SMITE~; .

.

)
)

)
)
Defendants.

)
)

COMES NOW the above-named Pla.intiff, and for a cause of action complains and
alleges as follows:

AMENDED COMPLAINT FOR PARCEL 26 - 1

000851

I.
!hat the Defendants, Victoria H. Smith, Joseph H. Smith, and Victoria A; Smith_ are the
-record owners in fee of the land ·sought to be condemned by Plaintiff.

II.
That · the Idaho Transportation _Department is a civil administrative department of
goveI'Ilill:ent of the State of Idaho, and as such is lawfully empowered to lay out, build, construct,
improve, alter, extend, and maintain .state highways at any place within the St~te of Idaho, and
has the power _and duty to acquire the necessary land and property for rights-of-way, turnouts,
fills, and excavations for state highway purposes by purchase, condemnation or otherwise, and it
is the duty of_the Plaintiff, am·ong· other things, to establish, construct, improve and maintain a
•

I

system- of state highways within the State of Idaho; that Darrel. V Manning,. Bruce Sweeney,

·Gary_ Blick, R. James Coleman, Monte C. McClure, Neil Miller, and John X. Combo now fe the
duly appointed and qualified acting Idaho Transportation Bo.ard of the State of Idaho.
III.
That the tract or strip ofland so sought.to be condemned is to be used for a right-of-way
for laying out, building, constructing, improving, altering, relocating, and extending Joplin Road
. so that it intersects with a state highway in a safer and' more efficient manner; that said state
highway is a part an~ link of the established highway system of the State of Idaho known as tJS~·
20/26, HP Main Entrance to. Joplin Road, .Project No. STP-3230(102),
iii Ada County, ·Idaho;
.
.
that said highway is to be used for travel by the general public; that said J opJin Road to .be
.

.

constructed upon said land is necessary for the safety, conyenience, and utility of the general
public; that said Joplin Road will inter~ect with s~id state designated public highway, arid the use
thereof.by the public will be a public use; that the land sought to be condemned herein is

AMENDED COMPLAINT FOR PARCEL 26 - 2

000852

required for the laying out, construction, and.maintenance of Joplin Road for such public use,
and ·the taking of the said land is necessary for such use.
IV.

That the location and survey of Joplin Road, as hereinafter described, was madel,y and :
under the direction of the Plaintiff herein, and.the same is located in such manner as will be mpst
compatible with the grea.testpublic good and tHeJeastp_tiv~,te injµiy~

V.
That the Plaintiff herein by its proper.officers~ prior to the connnenc_ement of this action,
sought in good faith to purchase from said Defen~ants said strip or tract of land so sought to
.
.
'
·,·
I

taken. by the Plaintiff for the right-of-way
of said Joplin Road to be constructed on, .over,
.
.

be

md

.

·~cross the same, and to settle with, the Defendants for the damages which migp.t ~esult to _their
.

.

property by the taking thereof. for said· right-of-way, and that the Plaintiff was unable to make
any bargain therefor, or t9 make any: settlement therefor, or to make any settlement for t4e
'

damage to the property of said Defendants._
VI.
Jbat for the reasons aforesai~ and ~or the purpose of laying out, building, constructing,
improving, altering, extending, and maintaining th_e said improved Joplin Road as access to the
.

.

.

. state highway on and across the hereinafter described property, it is necessary·for the Plaintiff
.

.

herein to condemn any _and all rights to the hereinafter described property designated. as Parcel
No. 26 in fee simple absolute.
VII.
That the property sought herein· to be condemned is now surveyed, located and shown
upon the official plat of US-20/26, HP Main Entrance to Joplin Road, Project No. STP-

..

AMENDED COMPLAINT FOR PARCEL 26 - 3
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3230(102), Highway Survey on file in the office of the tdaho Transportation Department, located
in 'Ada County,. State of Idaho, and is described as follows:
That real property described in Exhibit "A" attached
hereto and by this reference made a part hereof. . ._
That the property herein sought to be condemned is a part of a iarger pru;cel ofland.:
'that access to US-20/26 is to be limited to that shown on Exhibit "B".
VIII.
That the general route of Joplin Road for which the right-of-way is sought to be
condemned herein is·shown_upon the official plat in the Idaho Transportation DepariJ?ent of the
State of Idaho, as- US-20/26, HP ~fain E1,1trance to Joplin Road, Project No. STP-3230(102),-a
copy of which plat is attached hereto marked Exhibit
"B", and by this· referen~ made ~I part
•
hereof.·

IX.
That the termini_ of the centerline of the highway for which the property herein described
is sought to be condemned is approximate S_tation 29o+34.5 to Station 29o+82.5 Right for Parcel
No. 26 of the aforesaid US-20/26, HP Main Entrance to· !6plin Road, Project No .. STP-.
3230(102), Highway Survey.
WHEREFORE, Plaintiff prays for judgment as follows:
That th~ rights to the property hereinabove described as Parcel No. 26 be conde~ed in
fee simple absolute.
That access to US-20/26 from the remainder be limited to that indicated on the attached
Exhibit "B". That the damages accruing to the Defendants by reason of the condemnation of the
.

.

real prol?erty desyribed in this Complaint be assessed; that the rights of the parties hereto be fully
determined; that a final order of condemnation and other appropriate orders a:p.d judgment be

AMENDED COMPLAINT FOR PARCEL 26 - 4
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entered herein as· provided by law; and that the Plaintiff have such _other and further orders,
judgment, and relief as to the Court may appear just an4 equitable· in the premises.
.

~-

DATED this~ day of March, 2007.

General
ation Department

State ofldaho
CouJ?.ty of Ada .

)·
: ss.
)

Loren Thomas, being first_ duly sworn upon oath, deposes and says:

I am the Assii;;tant Chief Engineer (Deyelopment) for the above-named_ Plaintiff, and I
· make this verification for and on behalfof said Plaintiff, a political bo4y of the State of idaho. I
further. say that l have read the above ~nd foregoing Complaint, know the contents thereof and
that the allegations of fact therein contain·ed are tru~ as I verily believe.

Assistant Chief Engineer (Developmept) · ·
Idaho Transportation Departm~Iit

.NO~YPUBLIC foill
Residing at
My Commission Expires:

Adll.J LD .
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EXIIlBITA

-

Legal Description

Key 6299, Parcel 26

A tract of land situated in· the SE ¼ of the NW ¼ of Section ?6,

Township 4 North, Range 1 East, Boise, Meriqian, Ada county, Idaho
more particularly d_escribed as follows:

Commenci~g at a brass cap marking the northwest · cbrner oi said:
·Section 26, thence ·S · 00° 31' 46"· W along the. west line of saitj.
Section 26 a distance of 397. 822 ·mate.ts (1305 .19 feet) ·to a found 5/8
· in~h iron pin ma·r·king ~he north 1/16 corner c:>f said S~ction: 26 and··
Section· 27; thence s· 89° 26' 29" E along the southe~ly line of:the
northwest ¼ of - the northwest ¼ of said seca:tion 26 a distance of
404. 441 meters (1326. 91 feet)· to the southeast co.rner of· the
northwest ¼·of· the northwe·st ¼ of Section 26;
Thence S 00° 17' 50." W, ·a distance of ·118.377 meters (388.38 feet)
aiong· the westerly line of the ~outheast ¼ of the northwest¼ ~f said
Section 26 to th~ southerly right-of-way line of U.S. ,H'.ighway 20-26
(Chinden Bl~d.);
·
0
Thence S 6~ 35' 50" E a distance of 61.229 meters (204.16 feet)
along .the southerly right-of-way line of U.S. Highway 20-26 -to ·an
angle point in· said southerly right-of-way and a point· on the
westerly boundary· of the property of Vernon aI?-d Vi.rgin.1.a Smith;
Thence ·at a right angle N 20°. 24' ·10" E continuing alorig said
southerly right-of-way line·a distance of 24.384.metei;s (80;oo feet)
an angle point in said southerly.righ~-of-way line; thence at·a right
angle S 69.0 35,- 35" E continuing· along said sou:the·rly r~ght-of-way a
distance 470.56 feet) a point on said southerly right-of-way line,
the REAL ~OINT OF BEGINNI~G of this descripti~n:
Thence S 69.0 35' 50" E continuing along the southerly right-of-way of ·
-·u.s. Highway 20-26 a ·distance of 27.537 meters (90.34 feet). to. a
p~int;
··
Thence leaving said southerly right-of-way S. 17° 34i · 30" E
of 15~815 mete.rs (51 .. 89feet) · to a point;

a

distance

Thence N 70° 51' 40". Ea distance of 3.000 meters (9.84 feet) to a
point;
.Thence S 27° 41' 11" Ea distance of 11.940 meters (39.17 feet) to a
point;
· · ·
Thence S ·62° 18' 49" W a distance of s.,s3·9 meters (18.17 feet) to a
point on a non-tangent curve;
Thence 27~190 meters (91.57 feet) along the arc of a non-tangent
curve to the left,.havirig a central angle of 23° 19' 02"i a radius of·

EXHIBIT NO.
000857
A

·-:.,,

•

...... \ . l

EXHIBIT A

-

Legal Description

68.580 ~eters (225.00 fe~t). and a long chord that bears N 54° 33' 01".
W a distance of 2J.717 meters (90.94 feet} to a tangent point;
0

Thence N. 66° 12' ·32" w a- tlis.tance of 9.532 met~rs (31.27 fleet) to a
point on a non-~angent curve;

Thence. 17.158 meters (56.29 feet) along the- arc of a no~-tangent
curve to the right, having a central angle of 08° 31.' 50"·, a radius
of 115.240 meter~ '(378.08 feet) and a long chord t}:lat bears N 09° 16'.
01" W :a distance of 17.143 meters (56.24 feet} to said so~therly
right-of _way of ~ighway 20-26, the POINT OF BEGINNING;
Sa.id.parcel contains O.OSS·Hectares (0.14 acresj,__more or less.

The basis of .bearing of this description being the West line of the
·Northwest ¼ of Section 2·6, T~wnspip 4 North, Range 1 East, Boise,

Meridian, said .line havin~-~· bearing of N 00°31'46" E.

.

Approx~~e High~ay Station reference from Statipn·290+34.5 to
Stat.ion 290+82. 5, Right.

EXHIBIT NO.
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IDAHO

INDEX OF SHEETS

TRANSPORTATION DEPARTMENT

•
RIGHT OF WAY PLANS

Le-rtat

US-20/26
FEDERAL AID PROJECT STP. 3230(103) & 3230(102)
KEY NO. 71.(8 AND 6299

Parcel 26, I.D. 42710
Vernon and Victoria Smith

ADA COUNTY
SCALES IN METERS

C-

HORl20NTAL ...;..e-

VERTICAL

I METERS
METERS

STP-3~00021
HEWLETT PACKARD TO JOPLIN RD
M.P. 40,14 - M.P. 42.475

SEGMENT CODE 002070

EXHIBIT NO.
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HEWLETT PACKARD TO JOPLIN
Parcel 26, I.D. 42nO
Vernon and Vidoria Smith
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APPROACHES
~

WIDTH
10.2m

Deeded

TYPE

J>u.bllo Road

IMPROVEMENTS
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7

Paroel 26

@
Vernon And Victoria Smith
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~o. ________,,;__

LAWRENCE G. WASDEN
ATTORNEY GENERAL

F!l.EO

kM. _ _ _ r.M,_ __

MAR 2 6 2007
J. OAV!i) i\1.~\\!.~f-mo; Clork

STEVENi.SCHUSTER
JOSE?H D. MALLET
Deputy Attorney General
tdaho Transportation Departmept
3311 West State Street
P.O. Box 7129
Boise; Idaho 83 707-1129
Telephone: (20_8) 334-8813 · .
. . Facsimile: (208) 334-4498
.
ISB #3453
ISB #5817

0'1 Ar:c: : · _. :~ ::C:t

Counsel for Plamtiff · ·
· IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF ID~O, IN AND FOR THE COUNTY OF ·ADA

THE STATE OF IDAHO;ex rel.,
DARRELL V MANNING, R. JAMES
COLEMAN, BRUCE SWEENEY, MONTE<::!.
. MCCLURE, GARY BLICK, NEU~
MILLER, AND JOHN X. COMBO,
. · IDAHO TRANSPQRTATION BOARD,

)
)
}
)
)
)

Case No. CV-OC-0S03786

)
Pla~ntiff,

.)

)

-vs-

)

.VICTORIA H. SMITH, JOSEPH H. SMITH,
AND VICTORIA A. SMITH,

)
)
)

Defendants.

ANOTHER SUMMONS

)
)
)
·)

NOTICE:..
YOU HAVE BEEN SUED BY Tl:IE ABOVE-NAMED PLAINTIFF. THE
COURT MAY ENTER JUDGMENT AGAINST YOU WITHOUT FURTHER NOTICE
UNLESS YOU ~SPOND WITHIN TWENTY (20) DAYS. READ THE INFORMATION
BELOW:·

ANOTHERSUMMONSFORPARCEL25-1

000865

TO:

JOSEPH. H. SMITH AND VICTORIA A. SMITH; AND THEIR ATTORNEY OF
RECORD:
.
.
.
YOU ARE HEREBY NOTIFIED that in order to defend this lawsuh, an appropriate

written response mqst be file.cl with the above designated Cou~ within twenty (20) da!s after
· service of this Summons on you. If you fail to so respond, the· Court may enter judgment against
you as demanded by the Plaintiff in the Amended Complaint
A copy of the ~ended Complaint is served with Ws Summons. If you wish to seek the
·advice ·or representation by an attorney in

this matter, you should do so promptly so that your

written response, if any, may be filed in time and other legal rights protected~
An appropriate written._response requires compliance with Rule lO(a)(I) and other Id~o
.
1

.

Rules of Civil Procedure and shall also include:
1. · .

The title and number of this case.

2.

It your response is an Answer to the Amended Complaint, it must contain
.

.

.

admissiqns or denials
of the separate ailegati.ons
of the Amended Complaint and·other defenses
.
'
you may claim.
3.

Your signature, ~ailing address and telephone number, or the signatur~, mailing

address 'and telephone num,ber of ycnu-· attorney. . .
4.

Proof of mailing or delivery of a copy of your response to Plain.tiff's attorney, as

de~ignated above.

ANOTHERSUMMONSFORPARCEL25-2

000866

-

••
To determine whether you must pay a filing

fee with your response, ·contact the Clerk of

the abov~-named Court.

DATED this

JM_ day of March, 2007.
CLERK OF THE DISTRICT COURT
J. DAVION

(SEAL)

By

ABB
Deputy Clerk

ANOTHERSUMMONSFORPARCEL25-3
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NO.--~P!LE'."""'D_ _ __

---

A.M·-.......P.M

MAR 2 6 2007

LAWRENCE G. WASDEN
ATTORNEY GENERAL

J. DAV&D N.i:\VARRO, Clerk
ByABBYTEEJ_
~TY

STEVEN J. SCHUSTER
JOSEPH D. MALLET
Deputy Attorney General
Idaho Transportation Department
3311 West State Street
P.O. Box 7129
Boise, Idaho 83707-1129
T~lephone: (208) 334-88_13 ·
Facsimile: (208) 334-4498
ISB #3453
ISB #5817

·

Counsel for Plaintiff
IN THE DISTRICT_ COURT OF THE ;FOURTH JUDICIAL DISTRICT·(?F THE
.

.

STATE OF IDAHO,~ AND FOR THE COUNTY OF ADA
.

.

THE STATE OF IDAHO, ex rel.,
).
DARRELL V MANNING, R. JAMES .
)·
COLEMAN, Bl_lUCE SWEENEY, MONTE C. )· Case No. CV-OC-050~7~6
MCCLURE, GARY BLICK, NEIL
·)
MILLER, AND JOHN X. COMBO,. ._
)
IDAHO TRANSPORTATION BOARD,
)

)
)
)
)

Plaintiff,

. -vs-

j .

)

VICTORIA H. SMITH, JOSEPH H. SMITH,
AND viCTORIA A. SMITH/.

)
·)
)
)
)

Defendants.

.

.

AMENDED COMPLAINT

.

COMES NOW the above-named Plaintiff, and for a cause of action complains and

alleges as follows:

AMENDED COMPLAINT FOR PARCEL 25 - 1

000868
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••
I.

Tliat
the Defendants, Victoria
H. Smith; Joseph
H. Smith, and Victoria A. Smith .are the
.
..
.
record owners in fee of the land sought" to be condemned by Plaintiff.

II.
Tiiat .· the Idaho · Transportation. Department 1s a civil administrative department of ·
government o{ _the State of Id~o, and as such is lawfully empowered to lay out, build, construct,
improve, alter, extend, and maintain state highways. at any place within the State of Idaho, and,
· has ~e power and duty t~ acquire the necessary land and property for rights-of-way, turnouts,
fills, and excavations for state highway purposes by purchase, condemnation or· otherwise, and it
.

.

is the duty of _the Plaintiff, among ·other things, to establish, construct, improve and maintain a
•

•

.

I

system of state highways within the State of Idaho; that Darrel V Manning, Bruce Sweeney,

·Gary Blick,- R! James Coleman, Monte C. McClure, Neil Miller; and John X. Combo now ¥e the
. duly appointed and qualified acting Idaho Transportation ~oard of the State ofldaho.

m.
That the tract or strip of land so sought -to be condemned is to be used for a right-of-\.vay
for laying out, building, co~structing, improving, altering, relocating, and extending Joplin Road .
. so_ that it intersects with a state highway in a safer ·and. more efficient manner; that said state
highway is a part and_ link of the established highway system of the State of Idaho known as US-:·
20/26,. HP Main Entrance to. Joplin Road,
Project. No. STP-3230(192),
in. Ada County,
Idaho;
.
.
.
.
that said highway is- to be U&ed for travel by_ the ·general p~blic; that said Joplin Roa~ to be ·
constructed upon -said land is ne~essary for the safety, convenience, and utility of the general
public; that said Joplin Road will intersect _with said state designated public highway, and the µse .
thereof by the public will be a public use; that the land sought to be condemned herein is

AMENDED COMPLAINT FOR PARCEL 25 - 2
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required for the laying out, construction, and. maintenance of Joplin Road for such public _use,
and the taking of the said land is necessary for such use.

tv.
That the location and survey of Joplin Road, as hereinafter described, was made ·by and.
under the direction of the Plaintiff herein, and the same is located in such manner as will be mpst
cqmpatible with the greatestpublic good and the least private injuiy.
V.
.

.

That the Plaintiff herein by its proper.officers~ prior to the_commenc_ement of this a9tion,
.

.

sought in good faith to purchase from said Defendants said strip or tract of land so sought to be
.\

taken. by the Plaintiff for the right-of-way
of said Joplin Road to be constructed on, _over, and . ·
.
.

.

·~cross the same, and to settle with the Defenclants for the damages which mi~t result to their
.

'

.

property by the taking th~reof for said.right-of-way, and that the Plaintiff was unable to _make
any bargain therefor, or t~ make any_ settlement therefor, or to make any settlement for the
damage to the property of said Defendants.

VI.
Uiat for the reasons aforesai~. and for the purpose of laying out, buil_ding, constructing, ..
imprOVD).g, altering,. extending, and maintaining the said improved Joplin Road· as access to the
. state _highway on and across· the hereinafter described property, it is nec~s-sary)hr _the Plaintiff
~erein to _condemn any _and all rights to the hereinafter described property des_ignated as Parcel
No. 25 in fee simple absolute.

VII.
That the property sought herein·to be.condemned is rtow surveyed, iocated and shown
upon the official plat of US-20/26, HP· Main Entrance to Joplin Road, Proje(?t No. STP-

AMENDED COMPLAINT FOR PARCEL 25 - 3
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(

3230(102), Highway Survey on file in the office of the ldaho Transportation Department, located
in '.Ada County, State of Idaho, and_ is described as follows:
That real property descrihed in Exhibit "A" attached
hereto and by this reference made a part hereof. .
That the property h:erein sought to b~ condemned is a part of a iarger p~cel o_fland.,
That access to US-20/26 is to be limited to that shown on Exhibit ~'B".
VITI.

That the general route of Joplin. Road for which the right-of-way fa sought to be
condemned herein is shown upon the official plat in the Idaho Transportation Department of the
State of Idaho, as-US-20/26, HP fyfain EI~trance to Joplin Road, Project No. STP-3230(102), ·a·
.

.

.

copy of
which ·plat is attached hereto marked Exhibit
"B", and by this· reference. m_ade ~' part
.
. .
hereof.
IX.

That the termini_ of the centerline of_the highway for which the property herein described
is sought to be condell).Iled is approximate _Station 266+97.417 to Station 2q7+36.248,_Left for
Parcel No. 25 of the aforesaid US-20/26, HP Main Entrance to Joplin Road, Project No. STP3~30(102), Highway Survey.
WHEREFORE, Plaintiff prays for judgment as follows:
That the rights to the property hereinabove described as Parcel No. _25 be.conde~ed in
fee s_imple absolute.
.

Th~t a:ccess to US-20/26 from the remainder be limited to that indicated on the attached

Exhibit "B''. That the damages accruing to the Defendants by reason of the condemnation of the
.

.

.

real property des~ribed in this Complaint be assessed; that the rights of the parties hereto b_e fully
determined; that a final order of condemnation and other appropriate orders ap.d judgment be

AMENDED COMPLAINT FOR PARCEL 25 - 4
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e.

entered herein as ·provided by. law; and that _the Plaintiff have. such. other and further orders,
judgment, and relief as to the Court may appear just and equitable in the premises.
DATED this 2,~

rta_y of March, 2007.'

Deputy Atto I e General
Idaho Transportation Department

State ofldaho
County of Ada .

}
: ss.
)
..

.

Loren Thqmas, :being first duly sworn upon oath, deposes and says:

I-am the Assistant· Chief Engineer (Deyelopment) for the ~bove-named Plaintiff, and I ·
make this verification for ~nd on behalf_ of said Piaintiff, a political body of the State of Idaho. I
further_ say that I h,ave read the above ~d foregoing Complaint, kri.ow the .contents thereof and
that the allegations of fact therein co~tained a,;_.e true as I verily b~lieve.

~ . ·

LOREN D. THOMAS
Assistant Chief Engineer (Developmep.t) · ·
Idaho Transportation Departm~ilt ,

.

l\'2rJ

.

SUBSCRIBED AND ~WORN to before me this AQ.__ day of March, 2007.

NOT~YPUBLICfor dah
.
Residing at_!.,_M=·lv::::....._J,,,O..u.u...=,.;:'¼--,----' Idaho
My Commission Expires: ----1.-=-~~+-'<~=6--,--_
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-

...........

E:XB1BlT A
~J:'f 6299, Farcel2S

A. tract o·f land· situated in the SE i.c of NW ¼ of·. Section. 26, Township-· 4 North, ..
Range 1 East, · BC?~se Meridia.n, Ada County, Idaho more par~icularly described as
, follows:
,
.
.
··
:
Commencing from the Northwest corner of .sai~ Section 26, a f9und Brass Cap, ~hence
S 00°31' 46".· w, a distance· of 397 .822·· meters (1305.i9 feet): to the· ~orth 1/16
corner of said Section 26 and Section 27, a found 5/8 inch Iron Pin1 thence s
.89°26~·29,,E al6ng the· S6:utherly line· of the Northwest ¼ of the. Norj:hwest ¼ of· said
Section 26, a distance 404.44~ met~rs (1326.91 feet) to the Northweet· 1/16 corner
of said Section 26; · Thence S 00°17' 50" M · following the· East~rly '.1ine of· ·the
Southwest ¼ of the Northwest.¼ of said- Section 26, a distance of· 6.6a·a meters
(21. 94 f_eet) to the POINT OF BEGINNING of this description·:
'th~nce S-84°39'32,; ·E, a distan~e of·l47.2.98 meters (483.26 feetfi
Thence along a · curve to the right, said 9µrve having a.· radius of ~6. 654
meters (284. 30 £eet), a · delta of 84°35' 18", a length of· 127. 931 meters ·
('419..72 ieet), a chord·bearing_ of S 42°21'53"E and a chord length of 116.625·.
meters ( 382. 63 feet ) ;
.
· · · .
· ·
-Thence s ()59 02' oa« E, a distance of 38. 677 meters
northerly right-of-way line of U.S. Highway 20-26;

( 126. 8·9 .feet) . to the

.i.'hence N 69°35' SQ" W along the· norther1y right-of-way line of···.u: •. s. Hig:tiway
20-26, a d,ietance·of 26.22·6 meters ~86.04- feet);
Thence N.00°38v27# W; a distance-of 29.739 meters ·(97.57 fe~t);
Thence ~1ong-.·a curve to the ·1e·ft, ·said' curve. having ·a radius·· of 65.!365
meters (214.45 feet), a qelta of ~4°35'14w, a ·1eng~h.of 96.500 meters (316.60f eet) , a chord bearing of N 42°21' .53i,w and a chord· ,length of . ·a 7. 972 · meters
. (288 ~ ~2 fee_t) I - - - ~ - ~ - - ·
,
·
·•
·
Thence N 84°39' 32H

w,.

a di.stance of 141.906 meters (465.57 feet),· ·
,· .
.
.

Thence s 05°20'28" M, a distance of 1.841 meters (6.04 feet);

Thence N 84°39' 32" W·, a distance of 3.;l.19 meters (i'0.23 feet) to the East;.erly
line of th~ southwest¼ of the Northwest ic of said Section .26;
Thence N 00°17' soit E. along the Easteriy line of the Southwest·¼ of the .
Northwest ¼.of said Section 26,
distance of 22.863 meters ( 75.01 feet)
to the POINT OF BEGINNING.

a

Said tr~ct contains 0.6~3 Hectares (l.540 acres), more or less.
Appro~te·High~ay Station referen~~· fro~ Station 266+97.417 to
Station 267t36.248, Left.
.
·'! basis of bearing of· this description being the West line of the Northwest ¼ of
.;rection 26, Township 4, North, Rang~ 1 East_, Boise, .Meridian, said line hiving a
·bearing of N 00°31'46" E.
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IDAHO
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TRANSPORTATION DEPARTMENT
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RIGHT OF WAY PLANS

US-20/26
Parcel 25, I.D. 42709
Vernon & Victoria Smith

FEDERAL AID PROJECT STP. 3230(103) & 3230(102)
KEY NO~ 71-48 AND 6299
ADA COUNTY

STP..3230(102)
PA K RD TO JOPL
M.P. 10.1.lf • M.P. 42.475
SEGMENT CODE 002070

HE LET

DESIGN DESIGNATION
~'"~9
,!i

m 1~99
·~u,9

8 0
i• 10
9>l

s.. , o·

9Ql<m/h

,._ 1999
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EXHIBIT NO.
13

PROJECT NO.

REVISIO
NO

DATE

BY

-

SCALES IN METERS

DESCRIPTIO

... ,. ....
"

STP-3230(102)

TITLE SHEET

us

2026

HEWLETT PACKARD TO JOPLIN RD
Parcel 25, I.D. 42709
Veman & Victoria Smifh

nudrl,e
COUNTY ADA
KEY NUMBER

6299

If

000876

RD

SE4 SE4 SEC.22

SW4 SW4 SEC,23
".,

NE4 NE4 SEC.27

===,.,,.-::::::::::
.......,,.

Proet
No.

Paroel
1.0.No.
00<2709

NO

DATE

BY

REVISIONS
DESCRIPTION

VERNON ANO VICTORIA SMrrJf

IDAHO

TRANSPORTATION
DEPARTMENT

0

PRD,JECT NO.

.

STP-3230(102)

VICINITY /TOTA

O NERSHIP MAP

US 20/26

COUNTYADA

HEWLETT PACKARD TO JOPLIN

I A A f •

000877

"-.:,0

/J

APPROACHES

LE GE ND

~

STP-3230 (102)
PARCEL 25 PARCEL ID 0042709
RECORD OWNER: VERNON & VICTORIA SMITH

"-.: '

'

'------,0
"-.:,0 "--..

TOT>.!. CONTIOIJC)W OWN!!RSHII' illiii

m\V ar:tN ACQUJSmON

/l. = 01°12142' 1
:'.-... '
R = 492.866 m Cl617.~1'1'_
3 19
2
'/,; ~~.196'> '
T • 5.212 m Cl7J.'l

REMAJND!R

~h~;3·! MJ

5

0

SCALE

S

10

I

'--l

CONraOL orC£Nl'ER llNE

~

N05°22'1711E. 3.000
19,841)

1Nii4li
IMWIM

IMPROVEMENTS

3.966 ha. 9.80 Ao.
0,623 ha. 1.54 Ao.
3.343 ha. B.26 Ac.

ll'MPORARY EASEMfNT

--------

PROPERTY UNf

- - - - P/L - - - -

PAl!lW.ACCW CONTI!OL

Dechambeau Family
LTD Partnership Arid
Kromrei l'amily
LTD ~rtnership

T.4N.,R.IE.,B.M.

Mill

Access To paroel24 Is Type II

1
~f3~~!5J;ffa. ~s0.00, 11.tm Lt To
Sta. +59.944.10.099m Lt To
Sta. +59.299,
Lt To
Sta. +05.804,
Lt To
Sta.+12.998.
Lt To

~+:: !I§:!~~;

C+ t0

Sta. +54.135,
50m Lt
Sta. +53.617 • 223m Lt
138.532m, Sta. +50.00, 10.4m Rt To
Sta. +71.339, 9.059m Rt To
Sta. +99.046, 16.148m Rt To
Sta. +98.918, 12,209m R-t To
Sta. +56,745, 12.094m Rt To
Sta. +57.615, 30,443m Rt

- r - - -r--- - - r -

m

Tree's Removed= 2 In Paroel 24

*

Shown For Info Only
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DESCRIPTION

STP-3230Cl02l
I A II T a

RIGHT-oF-l'fAY PLANS

us 2006
HEWLETT PACKARD TO JOPLIN RD
Pgrg,I 25, l.D. 42709
Vernon & Victoria Smith •

~
COUNTY ADA
KEY NUMBER
T

6299

3 o II

!

j

000878

APl'ROACHES

STA,
WIDTH
.D'.fE.
Access To peroel25 Is Type II

NE4
SE4

NW4

NW4

SEC. 26
SEC, 26

A • 28°5910211
R • 65.365 m C214.4S'l
L = 33.066 m C10S,481l

Chord
T •

= 32,715 m (107.331)

16.895 m 155.431)

L E GE ND
STP-323(1) (1(1)2)
PARCEL 25 PARCEL ID (1)(1)42709
RECORD OWNER:VERNON & VICTORIA SMITH
TOTAL CONTIOUOUS OWNJmSH!P 9Ulllll i
NEW R(fW ACQ\JISITION
PM&

Sllfil!ill!Rllf&I
444W411PM

REJM!NDER

----------Pn.----

CONlllOL or CENTeR L1N1!
PARTIAL ACCfSS CONTROL
'IEMPORAA'll:ASEMl!NT

-r- -

PROmnY LIN1!

PROJECT ND,
NO

DATE

STP-3230002)

3.S66 ha, S.ll0 Ac,
0.623 ha. 1.54 Ac.
3.343 ha. 8.26 Ac.

-r- -

us

2026
HEWLETT PACKARD TO JOPLIN RD

Pgrcel 25, 1.0, 42709

SCALE
0

5

METERS

-r~

p

RI

T,4N.,R.IE.,B.M.

~
COUNTY AOA
KEY NUMBER

Vernon & Victoria Smith

000879

10

APPROACHES
Deeded Public Road
A • 56°56114"

E
: 5~·5;.;'.s~s ~-?f1J,
Chord • 81.279 m (266.66
T

=

46.014 m (150.961)

1)

SE4 NIM SEC. 26

T.4N.,R.!E.,B.M.
5

0

SCALE

5

Q*U

10

I

A = 55°36 11211
R • 65.365 m (214.45 1)
L = 63,434 m <208.121)
chord • 60.974 m c200.0s1>
T = 34.465 m 1113,071)

@
Vernon And Victoria Smith
ft.Curve Data
A= 84°3511711
T•69.14
L•112.Z0
R=76.000
+14,108
10.77 LT

LE GE ND
STP-3230 (102)
PARCEL 25 PARCEL ID 004271119
RECORD OWNER:VERNON & VICTORIA SMITH
TOTAL CONTIGUOUS OWNERSHIP

N1:W ROW ACQUJStTION

•

3.966 ha. 9.80 Ac.
0.623 ha. 1.54 Ac.
3.343 ha. 8.26 Ac.

REMAINDER
CONTROL o, CENTER LINE
PARllAL I\CCEsS CONTROL

NO

CATE

BY

5

8JH

REVlSIO S
DESCRIPTION
C!tU(;E

PARCEL No. IN LEC8m

IDAHO
TRANSPORTATION
DEPARTMENT
I , \ I t II

e

STP-3230CI02>

TEMPORARY E>.Sl:MENI'

-r---t----T-·--

PIIOl'ERTYUNE

- - - - P/L - - - -

RD

~
COUNTY ADA
KEY NUMEIER
6299

5

F

ii

000880

(201-005A)Clearing and Grubbing, ha
.32 Ha.Sia. 11+50 13+00

(202..005>.)Seledive Removal of Tr-, Ea.
lEa.Sla.11+76 4.7m Rt.
1 Ea. Sta, 11+84 6.2m Rt,
l Ea.Sta. TI+85 7.2m RJ,
lEa.Slo,11+87 8.()m RI.
1 Ea. Sia. 12+09 1.0m II
lEa.Sta.12+52 7.5m Rt

(203--075A)Removal of Fence, m
155m 11+50, 8.6m Lt.
to 12+55.2 32.3m Rt.

(6=5'.) Fence Type 5B, m

T.-4N.,R.1E.,B.M.
5

µ

I

SCALE

5

106m Sta. n+so to 12+56 u.
90m Sia. 11+75 k> 12+56 RI.

tm

I

( 610-2~) Braces, Eo
a Ea. Sia. 11+50 lo 12+56 ll. & RI.

.....

S84•3913z11£

JOPLIN ROAD

~a..=~

GENERAL NOTES

1, All vtmt- ..,. " - ato.,....,..,....
2. All -

.. wllhln pn,Jod llmllt to
~.,.:tpr.-.dunlow

3,Roklfn and rro1oc1o1t.._ not,poolically

!dentitiodlor-1.

~

BM # 25
RR Spike In Powor Pole
Sta. 12+00.679, 27.990m Rt.
N-221499.3-43
E• 75-4972.421
PROJ£CT NO.
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(2~5>.) Clearing and Grubbing, ho
0,21 Ha. Sia. 14+.40 15+34
(203-075A) Removal of fence, m
a.Om 15+.49.09, 5.97 UTo
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rnscLAIMER OF INTEREST

b l ~ U.lll Mt r-

or \)\,{ 5, "J'f ·

Project No. STP-3230(102) _·
· Key No. 6299
Parcel No. 25 and 26 Parcel I.D. Nos. 42709 ahd 42710
THIS DISCLAIMER INDENTURE, Made this 19th day of Marc'1, 2007,
does herewith confirm the undersigned, Vernon K. Smith Jr., heir of· the· late
Vernon K. Smith Sr.~ and soil of the decedent's Surviving Spouse, Victoria H.
Smith, does disclaim any interest in those certain pieces and parcels of land
herein described, as he does not have, hold or possess any legal or equitable
· interest in those certain pieces and parcels of land, referred; to in that certain
pending eminent domain proceedings in the 4th District Court, referred to a.s
Parcel No. 25 and Parcel No. 26, as said mother of the undersigned, Victoria H. ·
Smith, was ~he surviving spouse of the decedent, Vernon K Smith Sr., and was
the sole, lawful and exclusive heir to the rights and interests of the decedent. and
said Victoria H. Smith for all purposes is the sole and exclusive owner of said
Parcel Nos. 25 and 26, described
as follows:
- ·
·
.
. .
Parcel 25
A tract of land situated in the SE ¼ of NW¼ of Section 26, Township 4
North, Range 1 East, Boise, · Meridian, -Ada County, Idaho more
particularly described as follows:
· Commencing from the Northwest comer of said Section 26, a found Brass
Cap, Thence S 00°31'46" W, a distance of 397.822 meters (1305.19 feet)
to the North 1/16 comer of said Section 26 and· Section 27, a fourid 5/8
inch Iron Pin; thence S 89°E a1ong the Southerly line of the .Northwest¼
of the Northwest¼ of-Comer of said Section 26; Thence S 00°17'50" W .
foilowing the Easterly line of the Southwest¼ of the·Northwest ¼ of said
Section 26, a· distance of 6.688 meters {21.94 feet) to the POINT OF
B~GINNING of this description:
Thence S 84°39'32n E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654
meters (284.30 feet), a delta of 84°35'18", a length of 127.931 meters
{419.72 feet), a chord bearing of S 42°21'53" E and a chord length of
116.625 meters (382.63. feet); ·
·
Thence s 05°02'08" E, a distance of 38.677 meters (126.89 -te·~t) to the
northerly right-of-way line of U.S. Highway 20:-26; .
·
·
Thence N 69°35'50". W .along the northerly right-of-way line of U.S.
Highway 20-26, a distance of 26.~26 meters (86.04 feet); .

1
RECORD AT THE RQUEST OF THE STATE OF IDAHO
FEE EXEMPT-1.C. 67-2301
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DISCLAIMER OF INTEREST

Project No. STP-3230(102) . ·
· Key No. 6299
Parcel No. 25 and 26 Parcel I.D. Nos. 42709 and 42710
th

THIS DISCLAIMER INDENTURE, Made this 19 day of Marcf,, 2007,
does herewith confirm the undersigned, Vernon K. Smith Jr., heir of· the· Iate
Vernon K. Smith Sr.~ and son of the decedent's Surviving Spou·se, Victoria H.
Smith, does disclaim any interest in those certain pieces and parcels of land
herein described, as he does not have, hold or possess any legal or equitable
· interest in those certain pieces and parcels of land, referred. to in that certain
pending eminent domain proceedings in the 4th District Court, referred to a,s
Parcel No. 25 and Parcel No. 26, as said mother of the undersigned, Victoria H. ·
Smith, was the surviving spouse of the decedent, Vernon K. Smith Sr., and was
the sole, lawful and exclusive heir to the rights and interests of the decedent, and
said Victoria H. Smith for all purposes is the sole and exclusive 0Y{ner of said
Parcel Nos. 25 and 26, described
as follows:.
·
.
. .
Parcel 25
A tract of land situated in the SE ¼ of NW¼ of Section 26, Township 4
North, Range 1 East, Boise, · Meridian, · Ada County, Idaho more
particularly described as follows:
· Commencing from the Northwest comer of said Section 26, a found Brass
Cap, Thence S 00°31'46" W, a distance of 397.822 meters (1305.19 feet)
to the North 1/16 comer of said Section 26 and· Section 27, a found 5/8
inch Iron Pin; thence S 89°E a1ong the Southerly line of the .Northw~st ¼
of. the Northwest ¼ of Com.er of said Section 26; Thence S 00°17'50" W .
following the Easterly line of the Southwest¼ of the·Northwest ¼ of said
Section 26, a· distance of 6.688 meters (21.94 feet) to the POINT OF
B_EGINNING of this description:
Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along ~ curve to the right, said curve having a radius of 86.~54
meters (284.30 feet), a delta of 84°35'18", a length of 127.931 meters
(419.72 feet), a chord bearing of S 42°21'53" E and a chord length of
116.625 meters (382.63° feet); · _.
·
Thence S 05°02'08" E, a distance of 38.677 meters (126.89 ·fe~t) to the
northerly right-of-way line of U.S. Highway 20:-26; .
·
·
Thence N 69°35150". W .along the northerly right-of-way line of
Highway 20-26, a distance of 26.~26 meters (86.04 feet);
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Thence N 00°38 27"

w. a distance of 29. 739 meters (97.57 feet);

. Thence along a curve to ttie left, said curve having a radius of 65.365
meters {214.45 feet) 1 a delta of 84°35'14",
length of 96.500· meters
{316.60 feet), a chord bearing of N 42°21'53" W and a chord length of
· 87 .972· meters (288.62 fe~t);

a

Thei:,ce N 8~0 39'32" Vy, a distance of 141.906. meters {465.57 feet);
.
•• I

.

.

. · Thence S 05°20'28" W, a distance of 1.841 meters {6.04 feet);·

w:

Thence N 84°39'32"
a distance of. 3.119 meets (10.23 feet) to the
Easterly line of the Southwest ¼ of the Northwest ¼ of said Section 26;. ·
Thence N 00°17'50" E along the Easterly line of the Southwest¼ of the
Northwest ¼ of said Section 26, a .distance of 22.863 meters {75.01 feet)
to the POINT OF BEGINNING.
.

Said tract contains 0.623 Hectares.(1.540 acres), more or less.
.
.
.
Approximate Highway Station reference. from Station 266+97 .417 to
Station 267+36.248, Left.
·
·

The basis· of bearing of this description being the West line of the
Northwest ¼ of Section 26, Township 4, .North, Range 1 East, Boise,
Meridian, said line having a bearing of N 00°31'46" E.
.Parcel 26 .
A tract of land situate in the SE¼ of the NW¼ of Section.26, Township 4
North, Range 1 East, Boise, Meridian, Ada. County, Idaho more
particularly described as follows: .
Commencing at a brass cap marking the northwest corner of ·said Section
26, thence S 00°31'46° W · along the west line of said Section 26 a
distance of 397.822 m~ters {1305.19 feet) to a found 5/8 inch iron pin
marking the north 1/16 corner- of said Section 26 and Section 27; thence S
89°26'29" E along _the _southerly line of the northwest ¼ of the northwest ¼
.

. 2
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of said section 26 a distance of 404.441 meters (1326.91 feet) to the
southwest comer of the northwest ¼ of the northwest ¼ of Section 26;
Thente S 00°17'50° W, a.distance of 118.377 meters (388.38 feet) along
the westerly line of the southeast ¼ of the northwest ¼ of said Section 26
to th~ southefly right-o~-way line of .U.S. Highway 20-26 (Chinden Blvd.);
.

·•

.

· Thence S 69°35'50" E, a distance of 61.229 meters (204.16 feet) along
the so~therly right-of-way line of U.S. Highway 20-26 to an angle point !n
said southerly right-of-way arid a point on the westerly boundary of the
property of Vernon and .Victpria Smith;
Thence at a right angle N 20°24'10" E continuing along said southerly
right-of way line, a distance of 24.3a4 meters (80.00 feet) and angle point
· in said southerly right-of-way line; thence at a right angle S 69°35'35" E
continuing along said southerly right-of-way a distance of 470.5(? feet a ·
point on said southerly right-of-way line, the REA~, POINT OF
BEGINNING of this description:
.
Thence S 69°35'50"· E continuing along the southerly right-of-way of U.S. .
Highway 20-26 a distance of 27.537 meters (90.34 feet) to a point;
Thence leaving said southerly right-of-way. S 17°34'30" E a distance of
15.815 meters (51.89 feet) to point;
·

a

Thence N 70°51 '40" E, a distance of 3.000 ~eters (9.84 feet) to a point;
. Thence S 27°41'1·1" E, a distance of 11.940 meters (39.17 feet) to a point;
Thence S 62°18'49p W, a distance qf 5.539 meters (18.17 feet) to a point.
on a non-tangent curve;
Thence 27.190 meters (91.57 feet} along the arc of a non-tangent curve to
the right, ·having a central angle of 023°19'02", a radius of 68.580 meters
(225.00 feet) and a long chord that bears N 54°33'01" W a distance of
27. 717 me_ters. (90. ~4 ~et) to a tangent point;
.

.3
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Thence N 66°12'32" W a distance of 9.532 meters (31.27 feet) to a point
on a non-tangent curve;
·
· Thence 17.158 meters (56.29.feet) along the arc of a non-tangent curve to
the right, having a central angle of 08°31'50", a radius of 115.240 meters
(378.08 feet) and a long chord that bears N 09°16'01" W a distance of
17.143 meters (56.24 feet) to said southerly right-of-way of Highway 2026, the POI NT OF BEGINNING;
Said parcel contains 0.055 Hectares (0.14 acres), more or less.
.

.

The basis of bearing of this description . being the West line of the
Northwest ¼ of Section 26, Township 4 North, Range 1 East, Boise,
Meridian, said line having a bearing of N 00°31'46" E. ·
Approximate Highway Station reference from Station 290+34.5 to Station .
29~+82.. 5, Right.

IN WITNESS WHTEREOF, The Un
and seal the day and year above writt
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STATE OF IDAHO )
) ss.
County of Ada A

JJ

.
.,

.

·

On this11!:!ftay of March, 2007, before me, the undersigned, a Notary

Public. in and for said State, personatiy appeared VERNON K: SMITH, JR.,.
known or identified· to me to be the person whose name in subscribed to the
foregoing instrument. and acknowle.dged to me that he executed the same.

.
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THIS DISCLAIMER INDENTURE, Made this_ day of March, 2007, does herewith
confirm the undersigned, Joseph H. Smith, heir of the late Vernon K. Smith Sr., and son of the
decedent's Surviving Spouse, Victoria H. Smith, does disclaim any interest in those certain
pieces. and parcels of land herein described, as he does not have, hold or possess any legal or
equitable interest in those certain pieces and parcels of land, referred to in that certain pending
eminent domain proceedings in the 4th District Court, referred to as Parcel No. 25 and Parcel
No. 26, as said mother of the undersigned, Victoria H. Smith, was the surviving spouse of the
decedent, Vernon K. Smith Sr., and was the sole, lawful and exclusive heir to the rights and
interests of the decedent, and said Victoria H. Smith for all purposes is the sole and exclusive
owner of said Parcel Nos. 25 and 26, described as follows:
Parcel 25
A tract of land situated in the SE ¼ of NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing from the Northwest comer of said Section 26, a found Brass Cap,
Thence S 00°31 '46" W, a distance of 397 .822 meters (1305.19 feet) to the
North 1/16 corner of said Section 26 and Section 27, a found 5/8 inch Iron Pin;
thence S 89°E along the Southerly line of the Northwest ¼ of the Northwest ¼
of Corner of said Section 26; Thence S 00°17'50 11 W following the Easterly
line of the Southwest ¼ of the Northwest ¼ of said Section 26, a distance of
6.688 meters (21.94 feet) to the POINT OF BEGINNING of this description:
Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654 meters
(284.30 feet), a delta of 84°35'18", a length of 127.931 meters (419.72 feet), a
chord bearing of S 42°21'53 11 E and a chord length of 116.625 meters (382.63
feet);
Thence S 05°02'08" E, a distance of 38.677 meters (126.89 feet) to the
northerly right-of-way line of U.S. Highway 20-26;
Thence N 69°35'50 11 W along the northerly right-of-way line of U.S. Highway
20-26, a distance of26.226 meters (86.04 feet);
Thence N 00°38'27 11 W, a distance of29.739 meters (97.57 feet);
1
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THIS DISCLAIMER INDENTURE, Made this_ day of March, 2007, does herewith
confirm the undersigned, Joseph H. Smith, heir of the late Vernon K. Smith Sr., and son of the
decedent's Surviving Spouse, Victoria H. Smith, does disclaim any interest in those certain
pieces- and parcels of land herein described, as he does not have, hold or possess any legal or
equitable interest in those certain pieces and parcels of land, referred to in that certain pending
eminent domain proceedings in the 4th District Court, referred to as Parcel No. 25 and Parcel
No. 26, as said mother of the undersigned, Victoria H. Smith, was the surviving spouse of the
decedent, Vernon K. Smith Sr., and was the sole, lawful and exclusive heir to the rights and
interests of the decedent, and said Victoria H. Smith for all purposes is the sole and exclusive
owner of said Parcel Nos. 25 and 26, described as follows:
Parcel 25
A tract of land situated in the SE ¼ of NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing from the Northwest corner of said Section 26, a found Brass Cap,
Thence S 00°31 '46" W, a distance of 397.822 meters (1305.19 feet) to the
North 1/16 corner of said Section 26 and Section 27, a found 5/8 inch Iron Pin;
thence S 89°E along the S0utherly line of the Northwest ¼ of the Northwest ¼
of Corner of said Section 26; Thence S 00°17'50" W following the Easterly
line of the Southwest ¼ of the Northwest ¼ of said Section 26, a distance of
6.688 meters (21.94 feet) to the POINT OF BEGINNING of this description:
Thence S 84°39'32" E, a distance of 147.298 meters (483.26 feet);
Thence along a curve to the right, said curve having a radius of 86.654 meters
(284.30 feet), a delta of 84°35'18", a length of 127.931 meters (419.72 feet), a
chord bearing of S 42°21 '53" E and a chord length of 116.625 meters (382.63
feet);
Thence S 05°02'08" E, a distance of 38.677 meters (126.89 feet) to the
northerly right-of-way line of U.S. Highway 20-26;
Thence N 69°35'50" W along the northerly right-of-way line of U.S. Highway
20-26, a distance of26.226 meters (86.04 feet);
Thence N 00°38'27" W, a distance of29.739 meters (97.57 feet);
1
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Thence along a curve to the left, said curve having a radius of 65.365 meters
(214.45 feet), a delta of 84°35 114", a length of 96.500 meters (316.60 feet), a
chord bearing of N 42°21'53" Wand a chord length of 87.972 meters (288.62
feet);
Thence N 84°39'32" W, a distance of 141.906 meters (465.57 feet); Thence S
05°20'28" w, a distance of 1.841 meters (6.04 feet);
Thence N 84°39 132" W, a distance of 3.119 meets (10.23 feet) to the Easterly
line of the Southwest ¼ of the Northwest¼ of said Section 26;
Thence N 00°17 150" E along the Easterly line of the Southwest ¼ of the
Northwest¼ of said Section 26, a distance of22.863 meters (75.01 feet) to the
POINT OF BEGINNING.
.
Said tract contains 0.623 Hectares (1.540 acres), more or less.
Approximate Highway Station reference from Station 266+97.417 to Station
267+36.248, Left.
The basis of bearing of this description being the West line of the Northwest¼
of Section 26, Township 4, North, Range 1 East, Boise, Meridian, said line
having a bearing of N 00°31 '46" E.
Parcel 26
A tract of land situate in the SE ¼ of the NW ¼ of Section 26, Township 4
North, Range 1 East, Boise, Meridian, Ada County, Idaho more particularly
described as follows:
Commencing at a brass cap marking the northwest comer of said Section 26,
thence S 00°31 146" W along the west line of said Section 26 a distance of
397 .822 meters (1305.19 feet) to a found 5/8 inch iron pin marking the north
1/16 comer of said Section 26 and Section 27; thence S 89°26129" E along the
southerly line of the northwest ¼ of the northwest ¼ of said section 26 a
distance of 404.441 meters (1326.91 feet) to the southwest comer of the
northwest ¼ of the northwest ¼ of Section 26;
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Thence S 00° 17'50" W, a distance of 118.377 meters (3 88.38 feet) along the
westerly line of the southeast ¼ of the northwest ¼ of said Section 26 to the
southerly right-of-way line of U.S. Highway 20-26 (Chinden Blvd.);
Thence S 69°35'50" E, a distance of 61.229 meters (204.16 feet) along the
southerly right-of-way line of U.S. Highway 20-26 to an angle point in said
southerly right-of-way and a point on the westerly boundary of the property of
Vernon and Victoria Smith;
Thence at a right angle N 20°24'10 11 E continuing along said southerly right-of
way line, a distance of 24.384 meters (80.00 feet) and angle point in said
southerly right-of-way line; thence at a right angle S 69°35'35 11 E continuing
along said southerly right-of-way a di.stance of 470.56 feet a point on said
southerly right-of-way line, the REAL POINT OF BEGINNING of this
description:
Thence S 69°35 150 11 E continuing along the southerly right-of-way of U.S.
Highway 20-26 a distance of27.537 meters (90.34 feet) to a point;
Thence leaving said southerly right-of-way S 17°34'3011 Ea distance of 15.815
meters (51.89 feet) to a point;
Thence N 70°51'40 11 E, a distance of 3.000 meters (9.84 feet) to a point; Thence
S 27°41'11 11 E, a distance of 11.940 meters (39.17 feet) to a point;
Thence S 62°18'49" W, a distance of 5.539 meters (18.17 feet) to a point on a
non-tangent curve;
Thence 27.190 meters (91.57 feet) along the arc of a non-tangent curve to the
right, having a central angle of 023°19'02 11 , a radius of 68.580 meters (225.00
feet) and a long chord that bears N 54°33'01 11 W a distance of 27.717 meters
(90.94 feet) to a tangent point;
Thence N 66°12'32 11 W a distance of 9.532 meters (31.27 feet) to a point on a
non-tangent curve;

3
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Thence 17.158 meters (56.29 feet) along the arc of a non-tangent curve to the
right, having a central angle of 08°31 '50", a radius of 115.240 meters (378.08
feet) and a long chord that bears N 09°16'01" W a distance of 17.143 meters
(56.24 feet) to said southerly right-of-way of Highway 20-26, the POINT OF
BEGINNING;
.
Said parcel contains 0.055 Hectares (0.14 acres), more or less.
The basis of bearing of this description being the West line of the Northwest¼
of Section 26, Township 4 North, Range 1 East, Boise, Meridian, said line
having a bearing of N 00°31 '46" E.
Approximate Highway Station reference from Station 290+34.5 to Station
29o+82.5, Right.
IN WITNESS WHEREOF, the undersigned has hereunto set his hand and seal the day
and year above written.

JOSEPH H. SMITH

4
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STATE OF IDAHO )
) ss.
County of Ada
)
On this __ day of March, 2007, before me, the undersigned, a Notary Public in and
for said State, personally appeared JOSEPH H. SMITH, known or identified to me to be the
person whose name is subscribed to the foregoing instrument, and acknowledged to me that
he executed the same.

Notary Public for _ _ _ _ _ _ __
Residing at _ _ _ _ _ _ _ _ _ __
My commission expires _ _ _ _ __
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
!SB No. 1626
CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)

!SB No. 4549
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
INTHEMATTEROFTHEESTATEOF

)

Case No. CV IE 2014 15352

).

Victoria H. Smith,
Deceased.

)
)
)

PETITIONER'S SECOND
SUPPLEMENTAL ANSWER TO
INTERROGATORIES

Comes now petitioner, Joseph Smith, and supplements his response to Interrogatories and
Request for Production of Documents dated November 11, 2014, as follows:
INTERROGATORY NO. 2: State the full names and identities, addresses and telephone
numbers of every person known to you, or known to your present or former attorney(s) who have
any knowledge of or .who purport to have any knowledge of the substance or subject matter of this
Application for an Intestate Probate of the Estate of Victoria H. Smith, and the appointment of
Joseph H. Smith as personal representative, including, but not limited to, the knowledge or purported
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 1
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knowledge relating to any allegations, issues, claims, contentions, or allegation that the Decedent,
Victoria H. Smith, had died without having previously made and executed her own Holographic
Will, or any allegation or contention that any Holographic Will so executed and made by the
Decedent was in some manner the result of some form of influence, undue influence, persuasion,
suggestion, fraud, misrepresentation, fraudulent inducement, promise, commitment, condition, or
any other asserted claim or basis by which said Petitioner or Petitioners would sock to challenge the
authenticity, authentication, validity, enforceability, and clear intentions expressed in the Last Will
and Testament of Decedent, Victoria H. Smith as identified in that Holographic Will made and
executed by said Decedent, Victoria H. Smith, on February 14, 1990, a true and correct copy of
which is attached hereto as Exhibit II l 11.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 2:
Herb Dalrymple -208-713-1448
Bryan (Shook) Gorrell - 208-484-9593
Tom Blessinger - 208-602-0124
Carol Blessinger - 550-5087
Terrell Smith- 467-1826
INTERROGATORYNO. 3: Statethefullnameandidentity,addressandtelephonenumbers,
.including all such contact information, to and including cell phones, email, and· facsimile numbers
for each and every person, firm, entity and association so defined, including their agents or
representatives of any corporations, limited liability companies, partnerships or such other entities
that you intend to call as a witness in any trial, hearing or proceeding in this matter, involving in any
way any aspect of this pending Application concerning the Intestate Probate of Decedent, Victoria
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 2
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H. Smith, and any application by Petitioner or Petitioners for the appointment as personal

representative in the administration of said Estate.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 3: Plaintiff may call some or
all of the persons identified in Answer to Interrogatory No. 2, Petitioner's Supplemental Answer to
Interrogatory, and the herein Second Supplemental Answer to Interrogatories.
INTERROGATORYNO.6:Identifywith·particularityeachitem,document,andanyspecific
form or venue by which. any specific tangible item or aspects of any evidence is or are known to you,
your attomey(s) or agent(s), including all documents, records, photographs, videos, prints, emails,
faxes, transmitted communications, and whether the same be done electronically, digitally,
magnetically, stenographically, or by any other physical process, all such tangible items and aspects
of evidence of every kind and nature known by you or your attomey(s) or agent(s) to exist, either in
an original or in a copy format, which in any way relates to the subject matter and issues in this
pending petition filed by you, Joseph H. Smith, before the Probate Court, including but not limited
to, all such issues regarding the existence or nonexistence of a will, and all issues and aspects
regarding the validity, enforceability, authenticity, authentication, and any and all contentions
relating to any claim, allegation, assertions or issue of influence, undue influence, persuasion,
suggestion, fraud, misrepresentation, fraudulent inducement, promise, commitment, condition, or
any other asserted claim or basis by which said Petitioner or Petitioners would undertake to seek to
challenge the authenticity, authentication, validity, enforceability and expressed intention within the
Last Will and Testament of Victoria H. Smith, as identified in that Holographic Will made and
executed by the Decedent, Victoria 1-1 _ Smith, on February 14, 1990, and disclose with specificity
the name, address, telephone number, fax number and email domain or website reference of any
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INfERROGATORIES -3
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person or entity who has custody of each such document, tangible item, and aspect of evidence.
SUPPLEMENTAL ANSWER TOINTERROGATORYNO. 6: PursuanttoRule33(c), the
identity of such documents can be derived from the Response to Request for Production of
Documents dated December 10, 2014, and Supplemental Response to Request for Production of
Documents served on respondent on April 15, 2016.
INTERROGATORYNO.8:Stateallfactsuponwhichyouintendtorelytosupporteachand
every of your general and specific allegations, claims, assertions and contentions that the Will of the
Decedent, Victoria H. Smith does not exist, or that ifit does exist, it is the result of undue influence,
or any other claim or contention by you of inappropriate behavior, including but not limited to any
claims regarding those issues relating to influence, undue influence, persuasion, suggestion, fraud,
misrepresentation, fraudulent inducement, promise, commitment, condition, or any other asserted
claim or basis by which said Petitioner or Petitioners would undertake to seek to challenge the
authenticity, authentication, validity, enforceability and expressed intentions within ofthe Last Will
and Testament of Victoria H. Smith. as identified in that Holographic Will made and executed by
Decedent, Victoria H. Smith, on February 14, 1990, and which may in any way relate to the general
and specific allocations as set forth in your Petition filed in this probate proceeding, and which you
intend to rely upon at any trial, hearing or proceeding on the merits of that application.
SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 8: From the following facts
and circumstances, the existence of undue influence may be inferred. These facts exist in addition
to the total dependence Mrs. Smith had on VK for transportation and all aspects of daily living prior
to and in the years following creation of 1990 holographic will.
1.

Joe's wife, Sharon, was with Mrs. Smith several times a week for more than
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twenty-five years for social reasons as well as for transportation.
2.

For years Mrs. Smith was angry and unhappy with VK., primarily due to bis

single status and life-style. This anger and unhappiness abated somewhat when VK married Sharon
Novotny. Prior to VK.' s marriage and beyond, Joe and his family were Mrs. Smith's safe haven and
comfort zone. She would call Joe's wife just to chat, and it was Joe she called on for any repair or
farm tenant problems. Joe & Sharon's children would visit Mrs. Smith :frequently who lived on the
same home ranch where Joe & Sharon resided. Mrs. Smith was always welcome and loving to them.
3.

In 1989, VK's marriage starts to fail, and Mrs. Smith blames VK's wife

Sharon (Novotny) Smith, and Mrs. Smith is convinced by V.K. that his wife has been stealing from
him. At this time, Sharon (Joe's wife) is still driving Mrs. Smith for her transportation needs. Mrs.
Smith confides in Sharon that VK. has suggested that they live together and Mrs. Smith is pleased
with the idea.
4.

At this point, Joe's relationship with Mrs. Smith begins to get inexplicably

rocky. Mrs. Smith and Joe's family still attend special occasions together, i.e., weddings, showers,
birthday parties and family dinners. However, interspersed with this normality is the accusation that
Joe has stolen a dresser that was in his custody for thirty years, as well as some tools and saddles
which have long been in Joe's custody. Joe returned the dresser. Mrs. Smith had no interest in tools
or saddles. Based on VK's other conduct; i.e. asking Joe to participate in possibly illegal
transactions,· it was reasonable to believe VK was stirring her up.
5.

In May of 1990, VK. approaches Joe to get involved to buy VK's ex-wife's

house having to do with an IRS foreclosure. It was presented to Joe that he would be bidding in his
own name but using Victoria's money. VK indicates that this would shield Mrs. Smith from the
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 5
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perception that she was depriving her ex-daughter-in-law and grandson of their home. Joe would
not agree. It is a lose-lose situation for Joe. If he does not cooperate, he will be accused offamily
disloyalty. If he does cooperate, he is entangled in a messy, possibly illegal arrangement.
6.

In 1992, the federal government was suing Mrs. Smith and her tenant for

overpayment in a government program. VK asked Joe to sign some papers; Joe advised VK that he
would have

an attorney look them over.

Without warning, Mrs. Smith retrieved the papers, saying

that "VK is just looking out for my best interests". Joe and his wife believe that Joe's comment
about seeing an attorney caused VK to re-think Joe's involvement.
Just as in the paragraph (5), VK has set up lose-lose situation for Joe yis-a-vis Mrs.
Smith' perception of things. If Joe does the deal, he will be entangled in a possibly illegal
transaction. Ifhe doesn't sign the papers, VK can accuse him of family disloyalty.
7.

In the 1990-1992 time frame, Mrs. Smith accused Joe of being greedy. She

advised him 'that VK wanted her to give everything to the Catholic Church. The accusation of
"greedy" cmne out of nowhere; a fair inference is that VK was poisoning Mrs. Smith's attitude
toward Joe.
8.

In 1992, Joe was refinancing his house and the bank.needed a signed easement

formalizing the fact that Joe's house used water from Mrs. Smith's well since 1976. Victoria gladly
complied and signed the easement paper. In the meantime Victoria talked to VK and then called Joe
indicating that VK is furious about the easement and demanded that Joe return the signed easement
and he did.
A fair inference is that VK was scaring his mother to fear and distrust Joe and that
her best course was to allow VK to keep her safe from Joe.
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 6
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9.

In· 1992 VK called to talk to Joe. Joe was not home and he talks to Joe's wife

Sharon. VK was provoking a fight to create increased estrangement between Mrs. Smith and Joe's
family. VK said: "When you lose your house in foreclosure and to satisfy my mother, I will knock
your house down with a bulldozer''. He also said that Mrs. Smith was angry because Joe had forced
her to give him the land upon which Joe's house was built.
10.

In December of 1999, Joe received a letter drafted by VK and signed by Mrs.

Smith saying that Joe has taken land wrongfully. The argument had to do with a property line. Joe
replies with a letter fully explaining that his new fence is correctly placed on his property line. VK
never follows up to take action or to reply to Joe's letter. Later, when Joe saw his mother, he asked
her if she was satisfied with the placement of the new fence. She replied "of course not'' but never
explains what she objects to.
11.

Pre-1990, there was no accusation oftheft ofpersonal property, no accusation

that Joe forced Mrs. Smith to give him land, and no accusation of disloyalty. Also, pre-1990, there
was a normal family arrangement, as the photographs produced during Joe's deposition show. It is
not a coincidence that VK assisted his mother with respect to the holographic will in February 1990.
VK's subsequent construction of the estrangement was his (successful) attempt to prevent Mrs.
Smith from changing the holographic will which gave VK everything.
INTERROGATORY NO. 11: Have you, your attomey(s), or any agent, investigator, priva,te
detective, or interviewing personnel, or any other person of any firm, entity or association, including
any corporation or limited liability company so defined, acting for or on behalf of you or your
attorney, ever engaged any expert or experts to analyze or investigate any aspect ofany tangible item,
document, evidence or exhibit, with the purpose of reviewing your claim, allegation, assertion or
PETmONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 7
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contention as you have raised in your Petition, including but not limited to any handwriting experts,
forensic or documentary analysis, or any effort to evaluate the authenticity, authentication, validity,
or any other aspect of the Holographic Will of the Decedent, Victoria H. Smith, relating in any way
to its execution, validity, enforceability or expressed intention therein. If you have engaged any
expert or experts to address any aspect of any of your claims, contentions, assertions or allegations
in your Petition filed in this matter, describe in detail the following:
(a)

State their name, address, phone numbers, fax numbers and e-mail domain, and

Provide a current curriculum vitae including the name and address of each school or university
attended any special education. or training in their field of expertise; the dates of any school,
institution of higher learning, or university attendance, and the nature of each degree received
including and from which institution or university received.
(b)

State whether or not the expert has performed any tests, investigations, evaluations,

analysis or examinations of any items, evidence, alleged facts, records and exhibits you have
identified above and related to this litigation and if so, (I) indicate what dates these were conducted;
(ii) whether any conclusions were reached as a result ofthe tests, investigations, evaluations, analysis
or examination, (iii) provide the identification of the person who has present custody of each item
tested, evaluated, analyzed or examined; (iv) whether a report was submitted setting forth opinions
..or conclusions, and, if so, the dates any report was submitted, the name and address of persons with
present custody thereof; and provide a copy of any such reports punitive to the Civil Rules of
Procedure, and
(c)

For each expert witness you identify, state the subject matter, substance of the facts

and opinions on which the expert is expected to testify.
PEmIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 8
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SUPPLEMENTAL ANSWER TO INTERROGATORYN0.11: (a) WilliamLymanBelnap,
attorney at law, Belnap Legal, PLLC, 12554 W. Bridger Street, Ste. 120, Boise, ID 83713; Phone:
(208)375-2100;Fax: (208) 375-5444 See attached curriculum vitae. (b) Mr.Belnap has performed

an examination of the 2008 power of attorney, the conveyances made by V.K. Smith utilizing that
power of attorney as authority, and the membership of VHS Properties, LLC. (I) this analysis was
made during the week of April 18, 2016; (ii) Mr. Belnap reached a conclusion; (iii) Custody ofitem
tested: not applicable; (iv) A report was not submitted. (c) The subject matter, substance ofthe facts
and opinions on which Mr. Belnap is expected to testify is as follows:
Utilization of holographic will: In the context of the Victoria Smith estate, utilizing a
holographic will would not be recommended given the high asset value of the estate. By inter-vivos
gifts and other estate planning tools, including trusts, gift taxes can be minimized. The traditional
useofaholographicisusuallylimitedtosmallestatesorexigentcircumstances,e.g.,imminentdeath
or the inaccessibility of attorney assistance. As I understand the circumstances of Mrs. Smith's
holographic will, there was no justification for V. K. Smith ("V.K.") her sole counselor, not
referring Mrs. Smith to an estate planning specialist.
V.K. Smith's utilization ofa power of attorney from Mrs. Smith: After the power ofattorney
was signed by Mrs. Smith in 2008, V.K. used this power of attorney to transfer all of her assets to

a limited liability company, VHS Properties, LLC, created on July 3, 2012, and consisting of two
members, Mrs. Smith and V.K., thus creating the first gift ofhalf of her estate to himself. On the
next day, July 4th, V.K. transferred
Mrs. Smith's assets to the LLC. On. the same
day, he transferred
.
.
Mrs. Smith's membership to himself, thereby creating another gift to himself. Thereafter, on some
unknown date, V.K. withdrew as a member of the LLC and installed his wife, Victoria L. Smith, as
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 9
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the sole member of the LLC.
V.K.'s conduct was a breach of his fiduciary duty to act in (a) good faith, (b) loyally for the
principal's benefit, and (c) remain within the scope ofauthority granted (Idaho Code §15-12-114).

In that latterregard, the power of attorney did not grant V.K. the power to make gifts. Under Idaho
Code § 15-12-201, an agent under a power of attorney can make gifts "only if the power of attorney
expressly grants the agent the authority" to do so.
In conveying to himself a half interest in the LLC and then gifting Mrs. Smith's other half
of the membership in the LLC to himself, V.K. undertook gifting which is outside the scope of
authority of the power of attorney.
INTERROGATORY NO. 14: State in full and complete detail your version of how, under
what circumstances, why, and for what reasons, Victoria H. Smith made and executed her
Holographic. Will on February 14, 1990, and having therein declared her son, Vernon K. Smith Jr.,
·to be the sole Heir of her Estate, and why, and for what reasons, circumstances and justification did
said VictoriaH. Smith chose to exclude her daughter, Victoria Anne Smith (Converse), and her other
son, Joseph H. Smith, from any inheritance under her Last Will and Testament, and decline to ever
again convey or transfer any personal property to either of them.
SUPPLEMENTAL ANSWER TO INTERROGATORYN0.14: SeeAnswerto Interrogatory
No.8.
INTERROGATORY NO. 16: Set forth and state in detail any claim, contention, allegation
or assertion you believe exists to challenge the authenticity, validity, enforceability and exclusive
nature of that Durable and Irrevocable Power of Attorney, coupled with a consideration, granted to
Vernon K. Smith Jr., by Victoria H. Smith on April 11, 2008, a copy of which is attached to the
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 10
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Response and Objection to your Petition, and attached to the Affidavit ofVemon K.. Smith, filed in
that proceeding.
SUPPLEMENTALANSWERTOINTERROGATORYNO.16:Underthedurablepower
of attorney, there is no specific grant of authority to make a gift. VK conveyed his mother's assets
to the LLC. Then he conveyed her membership interest in the LLC to himself, and, thereafter
removed himself as amember which effectively gifted the LLC, holding his mother's assets, to the
new and only LLC member, VictoriaL. Smith (VK.'s current wife).
Idaho Code section 15-12-201 requires a specific grant of authority in a power of attorney
in order to empower the agent to make a gift. VK had no power to gift Mrs. Smith's assets to
himself or Victoria L. Smith. The assets are constructively held in trust for the benefit of the Smith
Estate. Or maybe this is a simple case of conversion.
This flim-flam is consistent with and corroborates VK's orchestration ofthe holographic will
and his conduct which created the estrangement of Joe's family from Mrs. Smith. Just as he sought
to obtain Mrs. Smith's assets with the power of attorney in 2012, he sought that same result by

persuading her to sign the 1990 holographic will, perpetuating intra-family hostilities in the process.
INTERROGATORY NO. 17: Set forth and state in detail any claim, contention, allegation
or assertion you believe exists to challenge the authenticity, validity, enforceability and exclusive
nature of each, every and all conveyances and transfers made by Vernon K.. Smith Jr, pursuant to bis
Durable and Irrevocable Power(s) of Attorney, that were made and executed on July 4, 2012, as set
forth, contained, identified and attached to the Response and Objection to the Petition of Joseph H.

Smith filed in thi.s matter, and/or contained within and attached to the. Affidavit ofVernon K. Smith,
filed in that proceeding,
PETITIONER'S SECOND SUPPLEMENTAL ANSWER TO INTERROGATORIES - 11
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SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 17: See above supplemental
answer to Interrogatory No.. 16.
INTERROGATORYN0.18:Withrespecttoeachand.everyallegati.on,~ertion,~ntention
and claim set forth and raised in the Petition for Fonnal Adjudication of Intestacy and Formal
Appointment of Personal Representative, state in detail each and every basis and fact upon which

you challenge and dispute any of the allegations, contentions, assertions, claims or averments of
Vernon K. Smith, Respondent, as set forth in the Response and Objection of VC!D,On K. Smith to
your Petition filed in that proceeding.

.SUPPLEMENTAL ANSWER TO INTERROGATORY NO. 18: See above supplemental

answers.
Dated this

:J2day ofApril, 2016.
Allen B.Ellis
Attorney for Petitioner

DECLARATION
I declare under penalty ofperjurypu:rsaantto the laws ofthe Stateofldah.o that the foregoing
answers to interrogatories are true and correct.
Dated this~day of April, 2016.
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)

FACSIMILE TRANSMISSION SHEET
Please deliver the following pages to:

NAME:

Vernon K. Smith

DATE:

AprilJ5:, 2016

FAX#:

345-1129

FROM:

Allen B. Ellis

TOTAL NUMBER OF PAGES (INCLUDING TIDS PAGE):
ORIGINAL/COPY: _x_ WILL NOT FOLLOW _ WILL FOLLOW BY MAIL .
_ WILL FOLLOW VIA OVERNIGHT MAIL _ WILL BE HAND DELIVERED
COMMENTS: Estate of Smith - Second Supplemental Answer to Interrogatories
CONFIDENTIALITY NOTICE
Joe information contained in this facsimile transmission contains confidential information and may be legally
pp.vileged as attorney/client communication. This information is intended solely for the use of the individual or entity
as the recipient hereof. If you are not the intended recipient, be aware that any disclosure, dissemination, copying,
distribution, or use of the contents of this transmission is strictly prohibited. If you are not the individual or entity
· above named, the receipt of this transmission is not intended to, and does not, waive any privilege, attorney/client, or
otherwise. If you have received this transmission in error, please notify us by telephone in order that we may ·arrange
for return of this transmission at no cost to you. Thank you for your assistance.

If you had any problems receiving, please call Annette at (208) 345-7832.
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

IS{JUU<I/ VJ."

CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISBNo.4549
Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
NOTICE OF SERVICE

I HEREBY CERTIFY That on this 25 th day of April, 2016, I caused to be served a true and

correct copy of Petitioner's Second Supplemental Answer to Interrogatories, along with a copy of
this Notice of Service, by the method indicated below, and addressed to the following:

_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
X Facsimile (345-1129)

V.K.. Smith
Attorney at Law
1900W. Main
Boise, Idaho 83702
(

.
!
,
~
/
(

Allen B. Ellis
Attorney for Petitioner

NOTICE OF SERVICE - 1
............ _, __ .,

____
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.... _,,, .., _..

,

................
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____
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VERNON K. SMITH
Attorney At Law
1900 West Main Street
Boise, Idaho 83702
Idaho State Bar No.1365
Telephone (208) 345-1125
Facsimile (208) 345-1129
April 13, 2016
Allen B. Ellis
Ellis Law, PLLC
12639 Explorer Drive
Suite 140 ·
Boise, Idaho 83 713

Delivered by Fax 345-9564

Christ T. Troupis . ·
Troupis Law Office, PA
801 E. State Street
Suite 50
Eagle, Idaho 83616

Delivered by Fax 345-9564

RE: In the Matter of the Estate of Victoria H. Smith
Case# CVIE 2014-15352
Discovery Responses and Deposition Duces Tecum Production
Dear Messrs. Ellis and Troupis:
On November 11, 2014, I submitted discovery requests, in the form of
Interrogatories and Request for Production of documents, to Joseph H. Smith and his
former counsel, in regard to his Petition for Intestate Probate in this matter. They were
served upon his counsel of record at that time, Stephen Sherer, and the responses
submitted by Joseph were served upon Respondent (and the estate counsel) on December
11, 2014. I found his responses to be wholly inadequate, as Joseph avoided addressing
and aspect of his contention he alleges there was the existence and/or exertion of undue
influence in the ·creation and execution of Victoria's Will on February 14, 1990.
There· has been no supplementation to those discovery requests since you have
substituted into the case as Joseph's counsel, and for that ongoing failure in his responses,
my objective was to confront his failures in subsequent deposition proceedings, so as to
engage extensive discussion with Joseph regarding that fundamental issue he has avoided
in this controversy, which could take up to five days of examination. Now that I have
been limited to only one day (7 hours) of further questioning of Joseph, it is essential that
before I exhaust my remaining examination of Joseph, I require you to immediately
supplement those responses with meaningful answers, that include his basis for alleging
the existence or exertion of undue influence, so I can be prepared to address those matters
in detail in my limited time within my remaining deposition examination. If I do not have
Case# CVIE 2014-15352 re: Discovery Responses and Deposition Duces Tecurn Prod
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those responses, with meaningful and detailed responses, with sufficient particularity
regarding the issue·
of undue influence Joseph is alleging in this controversy, I will seek
.
.
to compel .that discovery under Rule 37 I.R.C.P. and/or dismissal of his Petition for
Intestate Probate, and/or the exclusion of any evidentiary aspects of that issue at trial.
Furthermore, as you will recall, the deposition I was beginning to conduct of
Joseph on January ·12, 2016 required his production of documentation, pursuant to that
Notice of Deposition Duces Tecum. Joseph failed and refused to produce any
documentation, beyond his production of an album of historic photographs that were of
no relevance to the issue in this case. Upon inquiry of Joseph, he stated his attorneys told
him not to produce any documentation. I refer you to his testimony in the transcript of his
deposition. In . similar fashion, I require you to undertake to produce all that
documentation requested under that Notice of Deposition Duces Tecum, and do so
immediately, so I will be prepared to proceed in the continued deposition of Joseph upon
those documents as requested. If you fail to do so, I will seek relief under Rule 37 and .
either obtain a Court Order that compels that production, or cause the. dismissal of
Joseph's Petition for Intestate Probate and/or exclusion of evidence.
I have · waited patiently throughout these proceedings for meaningful
supplemental discovery responses from Joseph's new counsel, and if Joseph and his
counsel refuse, : .· fail, or decline to provide their responses/production of
documentation/information requests through this discovery process undertaken thus far, I
will be justified to move for such sanctions in this matter.
You are each very astute counsel, and you have substituted in to represent
Joseph's interests, ,and have been involved since last summer, and these supplemental
responses should . have been submitted to me long ago, as we had a trial date once
scheduled iri this• matter. If I do not receive the information by April"Z~t-: e
my motion to compel such responses and production thro gii order of the Court, or seek
dismissal of his Petition for Intestate Probate, or othe .se the exclu ·,.,...-=+'-~-y such
evidence being offered at trial.
If you have questions, please so advise, and until

VKS/sh
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IN THE PROBATE COURT OF ADA COUNTY, ·STA Ti OF iDAHO

In the Matter of the Estate of

)
)

VERNON K. SMITH,
· Deceased.

STATE OF IDAHO,
COUNTY OF.ADA,

)
)
)

}
}
}

. FACTS FOUND

ss.

1 1 W. E~ SMITH, Judge of the Probate Court in and for the
.

.

.

County of Ada, State of Idaho, do hereby certify t·hat on the 7th.day of
June, 1966, the annexed instrument was admitt~,J-'t~ -P~o-b~t:e -as the last ·
will and testament of Vernon K. Smith, de.ceased; that the testimony taken·
on the probate of said will reduced to writing and signed by the witnesses
respectively, is filed in this Court, and from the proofs taken and the
examinations had the rein, the said Court finds as. follows:
That said Vernon K. Smith died on or .·about the second. day of'._.:.
}..,fay, 1966, 1.n Ada County.~ S~ate of Idaho; that at the time of his death he.

-.vas

a

resident. of:ihe Cou.i1ty.

personal pr ope r.ty

cif Ada,

in sai~ County

Stat.e of Idaho/ arid

ieH

~eal ~nd

of.Ada; State of Idaho; subject to ad-

n1inisfration; that said ·a·i::nexed v.iiU was duly executed by said decedent
m his lifetime in the County of Ada, State of Idaho, on or about the 12th
clay of December, 1960, the day it bears date, and was entirely written,
elated_, signed and subscribed by the hand of the said Vernon K. Smith,
and that the said will is wholly .in the handwriting of the said testator; that
said decedent, at the time of executing said will, was of the age of 48
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years' arid_ upwards, and was of,sound arid disposfng"mind;
0

under

du ress; -mena·c:e~

fraud~; undu~ influenci:·\:~~d was notin any

.

··.

'·'::

;.

.:,.'.:;

...
Clerk of the Court
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t~ Yi~t,?ri~ <8,t,:·,~~ith comi,~~itil\~,~gularly thi~/~{r1~Y of J~n_e, .}-9_66< · · ·
to be heard~j,anc;l._the: matter/havmg .beep.:aubm1tted:,for ..dec1s1on,·::and 1t-. ,.·,.. ·:·
··appea~_ing· t'ci ..the'°. Court that 's'lfo>vernon.K. Sm1th1'.;'ciied .ori or about 'the ..;·:' -..:/
·seccin'<l°\day:,;6£ ··May, _1966, '.ini.Atii:'.;·county, s~{Jj:_;_:f:-idaho; tha(·:s~.'id_,_-,;,;:. ;?-'./:-'-:;,'·/
decea.sed ...~as; at the time or.'i;l'~~-:'death,' a resid~'ht;of the cot{nty-of·.Ada'; ~},'',,(
Sta'te o.f'°Idahb; tliat said document' is the last -~~ifr)f:nd testa~ent·o(the:,t::-\!L
said deceased; that decedent, ·at _the time of exe·c51t~ng said will, ..wa.s_:'i:,_ve·:i:-;:_:'.,:
_the_,age,, of 21 years, to-wit: .. ofJhe ·age 'of 48.;ye~_~,:s;, and 'was ·o£·s'8ti::ndi)i:~a,:;
-diiiposing·mind, and not acting,un_der duress, m'cln~.c.~,. fraud;:··:1.JJ:i.du~:;,irl'i,:;_./', ·
.~'.r.\'Y1isrepresentat101~~11*~.r- in an~:/J.ei~-'
;A'gJi§~t;.~ffi:"~~:'~~;,;'e~~
>, :_;,sa,id\vJll,(}:a\i.d
that
due
and
le'g'aJ);n'otice·
ha.''s}
n?6£.JJ:j." ""·~·'
1f: ., • ·t···~ t·,',
~,.,-";4-..)L~·;~c.,,·,
•
:. -~'1
.,.~_.,.,~'}:·..1, :r.H~7•
.:. ·/s:aid_'pefiffon; that Victoria H;f.;fS.frtith,. the::per
':e.di',ifi"s-a1d':~ .. ,.
.

.

.

-

•

·.~

•

•

.•• ·•• :... '>':~.~ -.

•••

• _,·~~,.-- .••• :.-:,.~

•

... ~-••

",JH~1:~;½',,:

,

·

:7.'·)·,'

·•:

···::E~~'l_~t.i~~::J}'is,.a competent

:.·:.'
'
'
..,.,. <::;t,'._WHEREFORE

pii¥;~f
,
·
:
.
·
•
:
,
.
,:·<:·-i;:;·,

..~.J')>:'t \'?>;:'fY,t::~~Vi1_:w,. /.::_1,··.~.\·,:''

IT rs-ORDERED, Tlia -,sai.d will is app·ro·ve~:anci;,'-·r. ,-.
1
allbw~:t.
and
the
same
is
hei-e'by
admitted
to prcili'a1~·,
,and that.'lette'~~
;.
•'
.
..
.
: . :~ .. ; ; .
.. •
., . .
J .._: .
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•
•
t:'·~:·.
··:.:~-::;/:.;--1··.;t::~:-·
·:
.. •=:·.,:,-.-~j\_,.\r:·::.·.:r:.: .- ,~/::;.·
shall b.e··required of said ExecutrLx.
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IN THE PROBATE C01JRT OF ADA CO:UN'i'Y~ STATE OF IDAFH~1

::~
9

In the Matter of the Estate of

}

l

VERNON K. SMITH,

PETI.T1GN FGR Pit0ItA,'1:::

}

WlLL ANu) APP0ENTMJE;fq
E·~EJ!CHJ'T1tl:X

)"
Dece-as,ed-

J

TO THE HONORABL:E w·. E~ S?Y,1:I'I'HJ. JUDGE O·F THE PR._OB:AT;S .Q;,,
0-F ADA CG:l]NTY,. S'J:'ATE G>'F J@~E'.-0: ·.
.

The Petition of Victoda H. Sm,i.th r,es·pectfully repre,sen.ts. ~:r;r;rJ
shows Ui'Ito said Cou.rt:
That Ve r-n.0n K. Smith. die-.d .on or ab(l)ut May 2, l 96-6,

State of Idaho;
That said decedent, at the ti=e of his death, was a re-si:d·ent

if
t~

;:I;

7i"1.:

i

i
;,,.

0f

Ada County, State of Idaho, and le.Jt an estate in said Goun-ty, bemg. .fEfe·
community property of said de·cedent an-d his s·urviving wife, Victo-:da H-.·
Smith, consisting of r.e,a.1 and _peJ.·s-on-al property, the value and extent of
which is presently unkno·wu to yeu-r petition.er.
That_s13-id d<'lcedent le.ff a. Will·b~ai-11:ig d~te
December,. 1960, _which sa~d V{ill-is

fu.

of the]ftP.. day

of

the possession of .your petitione-r,

.and which_ ;~id.Will your pet't.ioner b~iieveE, and, therefo;:e, ~llege-s to
be, ~he La.st Will and Testa~ent

of

s-iid de~ea~ed, and herewith present~

the sarne to this Court for probate, and _herewith deposits with the Court
a true copy o.f this Petition and o-f Haid Will of said deceased;
That your petitioner is the identical person named in said Will
as the Executrix thereof, to serve with.out bond; that your petitioner. re

I·

I~i.L-~,/,
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'.~1

'!flldTin Ada County, State of Idaho, is over the age of 21 years, and he,;ewifih:
and hereby conse·nts to aet as su·12h Executr.ix:;
The sole devisee an.d legatee na•i:;ned in said Will is Victor·ia H..
Smith, the surviving wife of d>e·c.edent, of the age of 52 yearsr who ;t.e,!J,it
a:t Route 1, Boise, Idaho.
That the ne-xt of kin of s-aid testa.tor, whom your pe-tition-er i,£,i
informed and believei:;, and, thereJore, on that ground a.11-eges to be, a:tttf,

a.t law of sa.i.d te£•ta-fd:f',.

as far as is known to your petitioner, the heirs
•

*

•

a,~~v

•

/

.•:··

the name, approximate age, r-elaHonship·, and re.e.-idence ofe-a.c:.h o.f s-1::t.d'fr:,:_·:·
heirs, so far as the same are known to y·ou\l' peti:tioner, a:r.e
to-wit:
Name

A-'.g-e

Victoria H. Smith
Joseph H. Smith

~ela.ta.G>J);SJ1i-:p

Re s·ide•nce

52

-Wife

Route 1, Boise,

.24

Son

Route l, Bois.e,

Victoria A. Smith

Z.l

DaU:,gh-ter

Rc:m,te 1, Boi,S1?,

Vernon K. Smith, Jr.

19

Son

Route l, Bois-e,

That at the time s-aid W.tll was executed, to-wit, on Decem:be·r
1960, said testator was over the age of 21 years., to-wit, of the a-p,p•ro::ci-!'>·.
mate age of .48 years i that ..said te s t:¾tor .v,ti..s of. sound. and .i:;.isopo-s.in.g mj.nd
. and memory, and

in

every respect corr,ipet~n.t

hy

Las_t Will

~d Tes.tam·en,'tl:J\

to dispose of al.l his estate;' said last will and testament: ~f s;aid testator
is in writing and said will ,,1a~ ·on Decem.be; 12, · 1960,

~~~11)~ written,

dated, signed and subscribed by the hand of s.a;id Vernon K. Smith, the
decedent; your petitioner is familiar with an.d knows the handwriting of
s·aid testato·r and does hereby de,clare that said will is wholly in
writing of said testator.

2-
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-

-

WHEREFORE, your peti.tionex prays that s·aid Will may be
admitted to probate, and that Letters Testame:,n.ta.ry be is--sued to youx
petiti.oner; and that for that pu.rpose a. time a.nd place be appoin-te-d by
this Court for proving said Will and. granting said Letters Te-stan1e:p:t-a.--r;r.;_t·'
•
• ~1.:
and all persons interested be notif.ed and .d.:ir:ected to appear at ma-1i.-:i:-i!':~. :
and place, and for such other and fu;.iliher orde·rs as to the Court

:m:aiy

seem fit.

AND, youit petitionen; will e-ver pray.
DATED:

May 16, 1%6,

LAN GR OISE, CLARK & SUL LIVAN
R.e,sidence and P. 0. Addresi,:
Boise, Idaho
HAWLEY, TROXELL, ENNIS & HAWLEY
Residence and P. 0. Address:
Boise, Idaho
COBGHLIN &IMHGFF
Re·sid-e:n:~e a~d P. o. Address:
B·<;>i-se., lclaho
Attorneys for _Petitioner

,.,
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IN THE PROBATE COURT OF ADA COUNTY.,. STATE 0-F filA1l@
In the Matter of the Estate· of

)
}

· VERNON K. SMITH~.
Deceased,

ST A TE OF IDAHO,

}
)

COUNTY OF ADA,

)

LETTERS TESTAME,NTAil{."'¥
AND 0-AT:Ei

}
)
)

ss.

The Last Will and Testament of Vernon K. Smith, de.ceased.~
a copy of which is hereto annexed, having been proved and recorde·d in

the Probate Court of the County of Ada, State of Idaho, Victo·ria H.
who is named therein, is hereby appointed Execut:rLx.
WITNESS W. E. SMITH,,.. Clerk of the Probate Court of the
County of Ada, with the seal of the Court ai£1*ed, this 7th day of June.,.

1966, by order of the Gou.rt.

STATE OF IDAHO,
ss.

COUNTY OF ADA,

. VICTORIA H'. SMITH being first duly swo~n,.

· That ~h~.

wilt perform; a~~ordi.r..g to law, the duti¢s'~t

~xeCu~;l.)C o;t: the Estate

.

0£

.

.

.

.

-

V~r.tion K. Sinith, d~ceased. : ·

Subscribed and sworn to before me this

000923

-

;.,,l
~\

.......... .

IN '!HE PROHATE· COUR1' OF AI)A C:01l:W'TY; ST A TE OF 1b'A.fff&·

I:n the Matter of the Estate of

J

VE:R!N;@:§ K, 5'1~IIDHJ,
.

)
)

....

.'0:e:,a.e-a-s:e;d;;,

.STATEOF lDA.HO,

}

COUNTY OF ADA,

)

)

)

}'

SB.

VI.OLE T SYKES·, of 1-aw.fu:l .a.g-e .a-rtd a c.ompeterrt wifne~s·:i:i\/- ·
.
.
first duly, sworn in open Gou:.r.-t, te:s;tf.fi~'S ~s. f-c:rJ.a,ows.:

I reside in the City di Bots,e, Go·mrty of Ada, Sta,te
knew Vernon K. Smith on the l.2&h ·day of Dec·ember, 1960, the .daJJ;e~)d-.;
instrument now shown to me; ro:a,:rke·d as filed in this Court on the

,rrr, ..

of May, 1966, purport;.!d. to bet.he 1-ast will an:d testament of the s-aid
Vernon K. Smith, ded-e.ase-d.

That on the 12th day of D.ec.emher, 196.0,
s-aid will, said deceas.ed was ov.er the age oi 21 years, being of the·:;;.'~
mate age of 48 years,.

or

the~eabouts.·

was
and ~ot
~~ting
under du.ress,
. .of. sound·.and.disposingn:iind,
.
.
. .
.
. .
.
:

fraud ot

~tltte'

influence.

menac;,e;,;_·
'
.
.

That I am well acquainted with the hand-viii:~;'.

said de;cedent, have· seen it many times and have seen him write., ~:nd,.:.t.
thoroughly familiar with his signatu.re; that said will was wholly WI!iftten,;,,'
dated, signed and subscribed by the hand of the said Vernon K. S-ttrl;th,

dee.eased, and your af:H-ant does he:r..e'by .declare tha.t the
in the handwriting of said tes·tator.

Subscribed an.d sworn to befo·re me· in

of June, 1966.
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
Deceased.

)
) Case No. CV-IE-2014-15352
)
) NOTICE OF TAKING DEPOSITION
) DUCES TECUM OF
) JOSEPH H. SMITH
)
)

)

TO: PETITIONER JOSEPH H. SMITH AND HIS ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that Respondent, Vernon K. Smith, attorney
representing the Estate of Victoria H. Smith, will take testimony upon oral examination
of Joseph H. Smith, pursuant to Idaho Rules of Civil Procedure Rules 30 and 34,
I.R.C.P., taken before a court reporter and Notary Public pursuant to Idaho Rules of Civil
Procedure, Rules 30 and 34, at the location of the firm of M&M Court Reporting
Service, commencing at 9:00 a.m. on January 12, 2016, and continuing thereafter from
day to day until such time the deposition may be adjourned. The office of M&M Court
Reporting is located at 101 S. Capitol, Suite 503, Boise, Idaho, at which time and place
you are notified to appear and take part in the examination as a Deponent.

EXHIBIT
NOTICE OF TAKING DEPOSITION DUCES TECUM OF JOSEPH H. SMITH. P. 1

H
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-

-

THE DEPONENT IS COMMANDED to bring with him, and be prepared to
produce at that time, any and all documents, including but not limited to
communications, data, and other materials responsive to the following designated
categories of materials:
1. All documents reviewed or in any way relied upon by Joseph H.
Smith supporting his claim of undue influence, and all such
documents relied upon, and intended as evidentiary proof to support
his Petition for Intestate Probate of the Decedent, Victoria H. Smith,
and claims of undue influence, and all documents supporting
Joseph's Responses to all Interrogatories, Production and Requests
for Admissions propounded to him in this matter.
2.

All documents that in any way relate to any aspect of Joseph's claims
asserted in this probate proceeding.

3.
A copy of all written correspondence including letters, electronic
data, emails and attachments generated or received in connection with this
probate proceeding, excluding any privileged communications with his
attorney(s).
This request includes all documents not only in the possession of the Deponent,
but also documents in the custody or control of Deponent's representatives, family
members, and attorneys.
The term "document" or "documents" shall include the meaning stated within
Idaho Rule of Civil Procedure 34(a)(l), which expressly includes electronically stored
information; writings, whether handwritten, typed, or printed; drawings; graphs,
including Excel spreadsheets and other similar native data in draft, preliminary, or final
form; charts; photographs; audio recordings; images; other data or data compilation stored in any medium, electronic or otherwise, from which information can be obtained
either directly or, if necessary, after translation by the Deponent into a reasonably usable
form; and any tangible thing. This definition includes, but is not limited to, any and all
originals and copies or drafts of such documents, electronically stored information, and

NOTICE OF TAKING DEPOSITION DUCES TECUM OF JOSEPH H. SMITH. P. 2

000926

tangible things. Any document which contains any comments, notations, additions,
insertions or markings of any kind which~
considered as a separate document.

e.

Vernon K. Smith,
naent
and Attorney for the Estate of Victoria H.

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 15th day of December, I caused a
and correct
copy of the above and foregoing to be delivered to the following persons at the following
addresses as follows:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:·
208-345-9564
Email: aellis@aellislaw.com

X

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery

Attorney for Petitioner Joseph H Smith

Christ T. Troupis
Troupis Law Office, PA
801 E. State St., Ste. 50
Eagle, Idaho 83616
Telephone:
208-938-5584
Facsimile:
208-938-5482
Email: ctroupis@troupislaw.com

U.S. Mail
Facsimile
Overnight Mail
Han

Attorney for Petitioner Joseph H Smith

NOTICE OF TAKING DEPOSITION DUCES TECUM OF JOSEPH H. SMITH.

P. 3
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'

'

'

IN THE DISTRICT,COURT OF THE FOU~1'H JUDICIAL DISTRICT
OF -THE STATE ,OF II>AHO,

_IN

AND FOR ,THE, CO~Y,'QF, ADA

IN .THE·MATTER,OF THE ESTATE ·oF

)·

Case, ,No'.

VICTORIA H. SMITH,

)

CV-IE~2014..:1.5352

Deceased.

.. ,

)
)

'

Exhibit A Hound
Separately

DEPOSITI,ON OF JOSEPH. H. SMITH'

I

JANUARY .12,, 2016

I'.

REPORTED BY:
MA,RIA D.

GLODOWSKI, CSR No. 7 2 5, RPR

Notary Public

L

SOUTHERN

Court
Rep~rting
_Service

Since 1970
, Registered Profe,ssional Reporters·,

NORTHl=RN

, 1-800-234-9611

• TVVIN FALLS ID
208-7,34-1706 . '

·1-000-a10-1100

~- POCATELL:0..1. ID
208-233-081 t>

• .CQE.!J.J!D'ALENE, ID,,

• ONTARIO, OR
541-8_81-1700'

•

'• HAILEY. 'ID
208-578-1 049 .

· .www.idahocourfreporting

EXHIBIT

I I:
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In the Matter of the Estate of
Victoria H. Smith

-

Page2

THE DEPOSITION OF JOSEPH H. SMITH,

1

-

was taken on behalf of the Respondent at the offices of

2

Testimony of Joseph H. Smith

3

M & M Court Reporting, U.S. Bank Plaza, 101 South Capitol

3

Examination by Mr. Smith

4

Boulevard, Suite 503, Boise, Idaho, commencing at

4

5

9:06 a.m. on Tuesday, January 12, 2016, before Maria D.

5

6

Glodowski, Certified Shorthand Reporter and Notary Public

6

DEPOSITION EXHIBIT N0.1

7

within and for the State of Idaho, in the above-entitled

7

1.

8

matter.

8

9

9

10
APPEARANCES:

11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

For Petitioner:
Ellis Law, PLLC
BY: Allen B. Ellis
12639 West Explorer Drive, Suite 140
Boise, Idaho 83713
aellis@aellislaw.com

Page
5

PAGE

Notice Of Taking Deposition Duces Tecum Of

6

Joseph H. Smith, dated 12/15/2015
2.

Petition For Formal Adjudication Of Intestacy

(I.C. Section 15-3-302), dated 10/01/2014

12 3.
13 4.
14 A.
15
16
17
18
19
20
21

Holographic Will Of Vernon K. Smith, Sr.

52

Holographic Will Of Victoria H. Smith

119

VHS Estate Photo Exhibits

199

22

23
24
25

Page 3

Page 5

APPEARANCES: (Continued)
For Petitioner:
3
Troupis Law Office, PA
4
BY: Christ T. Troupis
s
801 East State Street, Suite 50
6
Eagle, Idaho 83616
7
ctroupis@troupislaw.com

7

8

8

1

1

2

2

9

Also Present: Sharon Smith

3

6

9

10

11

11

12

15
16
17
18
19
20
21

12
13
14
15
16
17
10
19
20
21

22

22

14

23
24
25

JOSEPH H. SMITH,
first duly sworn to tell the truth relating to said
cause, testified as follows:

4

s

10

13

14

And Formal Appointment Of Personal Representative

11

For Respondent:
Vernon K. Smith
Attorney at Law
1900 West Main Street
Boise, Idaho 83702
vls59@live.com

Page4

INDEX

1

2

10

Joseph H. Smith
January 12, 2016

MR. SMITH: Let the record reflect that this is
the date and time set for the deposition of Joseph H.
Smith. The time is shortly after 9:00 o'clock, 9:05 a.m.
The date is January 12, 2016. This deposition is being
taken pursuant to the Idaho Rules of Civil Procedure. The
notice of deposition was submitted to Joseph H. Smith
duces tecum. And with respect to this deposition, all
objections will be reserved except as to the form of the
question.
So with that introduction, let me indicate also
that present today is the deponent, Joseph H. Smith.
Present in this room is his counsel. Only one counsel is
present currently, Christ Troupis is not, and Allen Ellis
is. And also present this morning in the room is Joseph's
wife, Sharon Smith.

EXAMINATION
BY MR. SMITH:
23
Q. With that, Mr. Smith, would you please state
24 your full name?
25
A. Joseph Haverl Smith. H-a-v-e-r-1. That was my

M & M Court Reporting Service
(208)345-961 l(ph) (800)234-9611 (208)-345-SS00(fax)

(1) Pages 2 - 5

000929

In the Matter of the Estate of
Victoria H. Smith

-

-

Page 10

on what to bring?
A. You're referring to number two now?
3
Q. I am. Let me read it to you so we're
4
communicating with each other. All documents that in any
5
way relate to any aspect of Joseph's claims asserted in
6
this probate proceeding. Now, have you brought all
7
documents with you today pursuant to this notice of
8
deposition duces tecum?
9
MR. ELLIS: Asked and answered. He told you -10 he's told you he has not brought you documents, other than
11 what I produced this morning.
12
Q. (BY MR. SMITH) And is that your answer,
13 Mr. Smith?
14
A. My answer is, is I've done what my attorneys
15 have told me to do.
16
Q. Did your attorneys tell you not to bring all
17
documents that in any way relate to any aspect of Joseph's
18 claims asserted in this probate proceeding?
19
MR. ELLIS: I'll object to that question as
2 o being attorney/client privilege and instruct the witness
21 not to answer.
22
MR. SMITH: Let this record reflect that
23
Mr. Ellis has instructed his client, Joseph Smith, not to
24 respond to the question.
25
MR. ELLIS: Counsel, it would expedite these
1

1

2

2
3

4
5
6

7
8
9

10

11
12
13

14

15
16
17

18
19
20
21

22
23

24
25

Joseph H. Smith
January 12, 2016
Page 12

A. Yes.
Q. Now, because Mr. Smith has chosen to bring
nothing to this deposition as requested under this notice
of deposition duces tecum, other than to bring a packet of
pictures, photographs only, I reserve the right to go to
court, get an order from the court, and proceed once again
with this deposition at a later date with those documents
brought as required.
Now, for this record, Joseph, is it correct
that all you brought today is this packet of photographs?
A. I didn't bring the packet, Vernon. My attorney
brought the packet.
Q. Would it be correct to state that the only
thing you and your attorney have brought today to this
deposition proceeding is a packet of photographs?
A. I don't know what all my attorney has brought
today. I am aware of the fact he's brought the packet of
photographs.
Q. Are you aware of anything else as being
presented today pursuant to this notice of deposition
duces tecum that's in response to paragraphs 1, 2, and 3
on page 2?
A. Say that again.
MR. SMITH: Would you read back to Mr. Smith
what I just said to him?

Page 11

1
2

3
4

5
6
7
8
9

10

11
12
13

14
15

16
17
18

19

20
21
22
23

24
25

proceedings if you didn't have to repeat my objection.
1
She takes down what I say and, accordingly, you're being
2
entirely redundant and costing this deposition time and
3
money.
4
MR. SMITH: And let this record also reflect
5
that it may be somewhat combative in this deposition
6
proceeding between counsel, and if that becomes such, so 7
be it. We'll do our very best to try to get through this
8
deposition. Clearly it'll take more than one day as it is
9
currently going.
10
Q. (BY MR. SMITH) Now, do you see paragraph 3, 11
Joseph?
12
A. I see paragraph 3.
13
Q. And I will read to you paragraph 3 so we again
14
are communicating.
15
A. I will listen to you read paragraph 3.
16
Q. It says: A copy of all written correspondence
17
including letters, electronic data, emails and attachments 18
generated or received in connection with this probate
19
proceeding, excluding any privileged communications with 20
his attorneys. Now, did you bring such documentation with 21
you?
22
A. No, I brought nothing with me.
23
Q. And did you bring nothing with you upon the
24
instruction of your attorney?
25

Page 13

(Requested portion read back.)
THE WITNESS: I think you're asking me, do I
know of anything else that my attorneys have brought? I
don't know whether they have or not. I don't know what
they have brought, Vernon.
Q. (BY MR. SMITH) Did you bring anything else
today?
A. I did not bring anything else.
Q. And this notice of deposition duces tecum was
directed to you, was it not?
MR. ELLIS: Objection. Argumentative.
MR. SMITH: Okay. Let the record reflect the
objection has been made. Now answer the question, Joseph.
THE WITNESS: I knew that I was to be here for
a deposition. I talked to my attorneys, I read this, I
asked them whether I was to bring things, and they said
bring myself, and that's what I brought.
Q. (BY MR. SMITH) So your attorneys instructed
you to bring nothing but yourself?
MR. ELLIS: Asked and answered.
MR. SMITH: Now go ahead and answer the
question.
THE WITNESS: I think that is what I was told
to do. When I say I think so, that's what I believe they
told me to do.

M & M Court Reporting Service
(208)345-9611(ph) (800)234-9611 (208)-345-SS00(fax)

(3) Pages 10 - 13

000930

VICTORIA H. SMITH, EXECUTRIX
ROUTE 4

5366

BRANSTETTER 375-2934
BOISE, ID 83714

92-1/1241

IDAHO FIRST NATIONAL BANK

P.

HEAD OF.FICE ·
O.,,BOX 7009 BOISE, ID

VICTORIA H. SMITH,. EXECUTRIX

83727

-·l

--.J

I

SE 'Sf:! 07

i. m

124100019

·-

EXHIBIT
000931

'- VICTORIA H. SMITH, EXECUTRIX

.r:
,n_
5

<

ROUTE 4

5415

BRANSTETTER 375-2934
BOISE, ID 83714

92-1/1241

.

~~

5 £0

_ _C,.__'.:)_,__c,,_i=_,__,......~><;.-+-{_ _ 19_8'_~_

Pg/a~'i,~"'"'P b' t:I

1::3

----~ac ~

S ml -i£

0

;i-___..!.---.\J~~~6ii!,~~=-{-··~~_:4,~,-....o..,w._::).tl.J.. ..!Cl--A...1.-\..:~.::_,_ _~f-+~~--------~....,--~--....,----~·-'~f',"':--Dollars
IDAHO FIRST NATIONAL BA
HEAD .OFFICE
P. @. BOX 7009 BOISE', ID

11

1

0 0 5 '-t l. 5 IJ 1

I: J. 2 '-t

VICTORIA H, SMITH, EXEclJR{i'.;f J;-~

83727

J. 0

0 0 l. 9 I:

t

000932

+

VICTORIA H. SMITH, EXECUTRIX

5 ~ ~ /f1W'U'fE

5821

.j... BRANSTETTER 375-2934
BOISE, ID 83714

92·1/1241

Oc! · ;;;>1
Paytothe

-

,•...

--1---1---,--n---o-/~;_"""_

_OE_rd_er_of___
r__J_b_o__
s__,.e"-'lp"'-'-A.L....--1.t1-i-:l._<'_S~,....,.L-->l\'.l:)L.J-.-l..°i......,Jh6;'-'-·
'O,'.\

r

19'?:,7

~

oP S" 0d

--.:>(;"V ~, Q

V Qo red

cl C\d

7

IDAHO FIRST NATIONAL BANK
HEAD OFFICE 01
P.O. Box 7009
Boise, ·Idaho 83127

____,I

$fz[~D_jis,·i,

~

VICTORIA H. SMITH, EXECUtRIX

. .i ·.• 7[b:fu~.o1i~
t
m
DD D li 8 ti 7 B 711•

.,. D DO L. 7 0 0 0 0 i"

·i

l

I

.

-

j

:·

·l

:,
1

-.::,

.. ,

000933

VICTORIA H. SMITH, EXECUTRIX

6-f~3 'fY,

sas·s

R-GUJJL..L BRANSTETTER 375•2934
BOISE, ID 83714

92-1/1241

Pay to the
Order of

IDAHO FIRST NATIONAL BANK
HEAD OFFICE 01
P.0: Box 7009
Boise, Idaho 8:3i27

VICTORIA H, SMITH, EXECUTRIX
'-<

I

ti·,

I

..

--<:}{~
.

c:::,

W 00"6666$ LBL98tt
68/80/Zt OZ600 ailO

c:;,
(~I,&.
, ..J

~tID 00'.:>4 Oi2B
;

CP it,9999, 00

000934

D '1•

VICTORIA H. SMITH, EXECUTRIX

6119

5933 N BRANSTETTER
375•2934
BOISE, ID
83714

92-1/1241

.-Iv

West One Bank, Idaho, N.A.
Post Office Box. 7_009
Boise, Idaho 83727 .· ···

,-Loa

oe

°'q

19 ~D

VICTORIA H,. SMITH, EXECUTRIX

q

.,,

m
0

m
:n

~

CD

c.--;,

)>

r.._

"z

'.'.:.~

z

,:'.)

f,
-i

;;;

~

.... )

§
....,

JJ
)>

r

JJ

<
m
:IJ
m

J='

......

m

rn
(/)
rn

7·

C

0

ril0

JJ

v·1

'1

,I.

Gl

\

.,....,.
-.J

~

--J

:t"''

1

·:o
O'

G)

0
0

000935

•
VICTORIA H. SMITH, EXECUTRIX

6167

5933 N BRANSTETTER 375•2934
BOISE, ID
83714

19

?()

Pay to the
_O_rd_e_r_o_f--'-""'_-.,_)~t:,~.S=-..::,e,.=·+=t'-'-h.,__--+-1--'----1--~..;....i...c.....__--=,,__,~---------+-------' $
0 ':>

(:)

d

U/ill§T~1illll

r r ......,,

·

d.

f')
West One Bank; Idaho, N.A.

V" ,.......,. · Ppst Office Box 7009
· BANK B,qise, Idahofss727'

92-1/1241

LL~f~.i_i.~J

J G-'-D

Oolfurs

VICTORIA .H, SMITH, ~XECUTRIX

·

•

.. ·,or.'.-·

.

.

,,

m
m

0

~

!;;

~z

Gl
)>

:1

~I

,,m
0

m
:D

F'

...
*ID 0001 0177 0098i 07(30/90 .L. . r··,} .,« r.;·,Jl.,f.-!. :u.. J.· ·)6
CP FtOOi ii86787 Si500~00 M
n

~

en

rn
:D
<
rn
:D

m
Gl
0
0

t

000936

•

VICTORIA H. SMITH, EXECUTRIX

6403

5933 N BRANSTETTER
375•2934
83714
)30ISE, ID

92·1/1241

Pay to the
_Or_d_e_r_o_f_ _~.....,.>-+-~._,,.~~~~~----------t-------~--~${~~-i=~-~-:-

~:~::_:;

- - - - - -..----.... Dollars

I

1f.JEST(JNE
- BANK

L.

~

West One Bank, Idaho, N.A.
Post Office Box 7009
Boise, Idaho 83727

VICTORIA · H. SMITH, EXECUTRIX_

·. .

~
.,

.... ·. '

~~'1-J HI\.;,

.. . . : < .
.s/._. ~
•· ·- tel

..

~0002 soooo,,•

• .ooo • .ab 78 711•

)

"'co
i-r,

m
0

m
:0

'p.

J)

rn
rn

(;)

J)

. ----~
0

<

rn
J)

m
c,
()

()

000937

-

•
VICTORIA H. SMITH, EXECUTRIX

6471

5933 N BRANSTETTER
375•2934
BOISE, ID
83714

,..

92-1/1241

) 19':( I

0

...:6.:....a~_d_:_r-~7.:....e_~.._J_~:::,...i.::;.j,,!....p..._-J+~-..d---4"'A-4-l.l,,~....:S...1-<"'----•-...,......j-~------->_·_-_·'.,. .·------'

$

'f~";·~-~?"a
-~,>,nc-7=' C) -·-..:·1

,=n-""'.".'":"'-~"~".;·,!j

·

.·Dl'lll§T~'1MW
·

,.,.aw,

West O~e Bank:, Idaho, N.A.

·. Dollars

VICTORIA H. SMITH,. EXECUTRIX

V'"'....., . Post Office Box 7009
BANK Boise, Idah~. 8!!727

,,

m
m

0

~

.. .,,.

:.·'
!·'

r

...

~

;,;

I

z

r-,.;
-..c)

Gl

~
-<

r .·,.
'
.)

"'~

,,I

')

m
0
m

..~ ·: ·, (; () 0 l

:D

~

:n

m
,.r,

m

~
:n
m

m

:.::· :;••. 1·.·,~j (.·.·••·,: ·.',·.

-: =- :"--.. ~::::=.-- ~=:

.:. ~--_: ~...- t -_;:_:_;

O:t 'f1:5 () :} i 4~~j·;

..: .,• ... $ ~

.t .

···1 lf ..
.tt:,c:r c'rr:=1 r

f ,..,

'

G)

0

0

000938

VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
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MAY O2 2016
CHRISTOPHER D. RICH, Clerk
By TYLER ATKINSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352

MEMORANDUM IN SUPPORT
OF MOTION TO DISMISS,
JUDGMENT ON THE PLEADINGS,
COMPLIANCE WITH DISCOVERY
REQUESTS AND NOTICE OF
DEPOSITION, AND REQUEST FOR
ATTORNEY FEES

INTRODUCTION
Respondent has filed his Motion to Compel discovery compliance, and his Motion to
Dismiss the pending Petition for Intestate Probate, due to the continuing failure to assert any
factual basis or circumstances with particularity, as required by case law and pleading
requirements.
That there has been a pleading failure from the inception of Joseph's Petition, as the
averments stated in the Petition for Interstate Probate represent only a conclusion of law, not any
allegations of fact; that there has been a continuing failure to comply with the discovery
mandates, and a complete refusal to comply with the directive and mandates required of
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS, JUDGMENT ON THE
PLEADINGS, COMPLIANCE WITH DISCOVERY REQUESTS AND NOTICE OF
DEPOSITION, AND REQUEST FOR ATTORNEY FEES P.1
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Petitioner in the Notice of Deposition, Duces Tecum, refusing to bring to his deposition what was
required of him, and worse yet, upon the instruction of his counsels.
Respondent has moved this Court to enter such orders necessary to address these existing
deficiencies, as 1) Petitioner has failed to allege undue influence with specificity or particularity
in his Petition; 2) that Petitioner has declined to respond adequately to the inquiries made of him
in those Interrogatory: and Production Requests, or meaningfully address the required elements to
carry the burden of proof to advance his conclusory claim of undue influence; 3) has never
amended his Petition to comply with the pleading mandates regarding specificity requirements;
and 4) has refused to comply with the Duces Tecum requirements demanded of him by the
Notice of Deposition, Duces Tecum (upon the advice of his attorneys).
Respondent must secure this Court's involvement to dismiss the Petition, grant a
judgment upon the pleadings, and/or compel discovery cooperation, and in support of this
request does present the Court the following history and factual matters:
1. PLEADING DEFICIENCIES IN JOSEPH'S PETITION FOR INTESTATE PROBATE

Respondent has moved this Court to dismiss the Petition under Rule 12(b)(6), I.R.C.P., as
it fails to state a claim or cause of action for which any relief can be granted, alleging only a
conclusion of law, failing to allege any facts and circumstances crucial to a fiduciary fraud claim
of this nature, wherein he claims "undue influence" in the execution of a Will, or to grant
Respondent ajudgm~nt on the pleadings under Rule 12(c), I.R.C.P. as Respondent is entitled to
a judgment upon these pleadings, as a matter of law.
The Petition for Intestate Probate sets forth averments alleging that no Will existed, or if
it does, it was the result of undue influence. It contains unsupported assertions only, claiming
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Respondent unduly influenced their Mother, Victoria H. Smith, regarding her Holographic Will.
Joseph's averments constitute merely conclusions oflaw, as a matter oflaw.
The Petition has remained procedurally insufficient from the inception of Joseph's
unfounded challenge in this matter, and Joseph bears the obligation to allege, as well as carry the
burden to demonstrate what action or activity constitutes undue influence, purportedly
committed twenty-five years ago; he carries the burden to identify both time and place to the
specific date and immediate reference to February 14, 1990, and the burden to demonstrate how
his claim of undue/coercive influence was exerted upon our Mother, which obligation requires
him to describe such actions and activity in specific detail, all of which specificity is lacking in
his Petition; that his evidence must demonstrate relevance and specific reference to times, places
and dates to establish a correlation to the creation and signing of the Holographic Will of
Victoria H. Smith, which he continues to withhold not just from within his pleadings, but also
continues in his on-going failure to identify such claimed undue influence in on-going discovery.
He compounded his failures in his pleading requirements when, subsequent to filing this
Petition for Intestate Probate, Joseph filed another Petition with the Court, claiming that
Respondent had 1) breached his fiduciary duty, 2) committed conversion of real property assets,
and 3) Joseph was entitled to an accounting. In response to that inadequate pleading, Respondent
filed his Motion to dismiss, demonstrating, as a matter of law, Joseph had no standing to allege
any claim of fiduciary breach, as he was not a party in any fiduciary relationship, and in any
event, the application of the four year statute of limitation precluded his bogus claim; that with
respect to conversion, the law did not recognize a "conversion claim" of real property, rental
proceeds, or income, well defined in the law, and no legal basis existed for his claim to an
accounting, as he was not a named beneficiary and had no property interest in any documentation
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS, JUDGMENT ON THE
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at any time. That at that hearing to dismiss, the Magistrate declared in open Court that Joseph
had no standing to assert such claims, stating the fiduciary relationship was between Respondent
and Victoria H. Smith; that no conversion claim was recognized in law; and Joseph had no
recognized basis to assert a right to any accounting, compromised further by the four year statute
of limitations for any actionable claim; that Joseph's counsel thereupon voluntarily dismissed the
conversion claim in open court, and the other claims remain subject to dismissal for the reasons
stated in Court: lack of standing, and application of the statute of limitations. ( See attached
Exhibit K-CD ofSmith Estate Hearing on July 8, 2015, before Hon. Christopher Bieter).

The active Petition remaining is Joseph's factually deficient Petition for Intestate
Probate, and rather than seeking dismissal of that flawed Petition, Respondent elected to pursue
an avenue of discovery, in an effort to get at the "basis" for what has motivated Joseph to file
such a claim (he was always aware of the Will, but has historic greed), and to that end,
interrogatories, production requests, requests for admission, and deposition proceedings (upon
Notice of Deposition, Decus Tecum) were initiated, and awaited all responses, before electing to
file this Motion to Dismiss Joseph's Petition for Intestate Probate, or seek judgment upon the
pleadings as now sought, as the cumulative responsiveness to the discovery do not adequately
identify the rationale of his claim, and confirm his non-existent proof, and churns only nonadmissible evidence, and fails to reveal what he would attempt to use to carry the required
burden of proof at a trial, and upon such failure, it does now appear appropriate to obtain the
dismissal of his claim.
Joseph has failed to produce what Respondent considers to be relevant discovery
responses; Joseph has disregarded the requirements of his Deposition Notice, Duces Tecum, and
his Petition remains void of the required specificity for such a pleading, giving rise to this
MEMORANDUM IN SUPPORT OF MOTION TO DISMISS, JUDGMENT ON THE
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request for dismissal of his Petition, or judgment on the pleadings, for lack of the required
specificity, as required by case law and the rules of civil procedure, as cited below.
Averments relating to "undue influence" are characteristic of averments like those
relating to acts of fraud, and circumstances constituting such acts, including undue influence,
must be asserted with particularity, as Idaho law has so consistently held in those historic cases
where it was addressed, and within the civil rules of procedure Idaho thereafter adopted, initially
in 1957, which serves to address such fraudulent type allegations, now embraced in Rule 9(b),
I.R.C.P., and remains the law in Idaho as expressly announced in Kelly v. Perrault, 5 Idaho 221,
48 P. 45 (1897), and Fritcher v. Kelley, 34 Idaho 471, 201 P. 1037 (1921). These cases remain
the controlling law in Idaho on "undue influence" pleading mandates, which, at times, are now
referred to as "fiduciary fraud" in some of the more recent treatise parlance. These Idaho cases
hold for the proposition that:
"PLEADING.UNDUE INFLUENCE.-The facts constituting undue influence, like those
constituting fraud, must be pleaded; it not being sufficient to aver undue influence, which is a
legal conclusion." (Kelly at Idaho pg.221) ....... "There are no allegations of fact in the
complaint, as we construe it, tending to constitute undue influence on the part of the defendants
in the procurement of the deed in question. Where a party seeks to have a deed annulled on the
ground of undue influence, he must plead the facts constituting the undue influence, the rule of
pleading being the same as in cases of fraud." Kelly at Idaho pg. 230. See also Fritcher v. Kelley,
34 Idaho 471, 201 P. 1037 (1921), holding that particularity and specificity is a pleading
requirement in Idaho, stating: "The facts constituting undue influence, like those constituting
fraud, must be pleaded, it not being sufficient to aver undue influence which is a legal
conclusion. [citing Kelly v. Perrault, supra]." Fritcher at Idaho pg. 473. "; see also 25 Am. Jur.
2d, Duress and Undue Influence, Sec. 43, wherein it recites the general rule: "undue influence
must be pleaded specially"; "that it has been held that the facts constituting the circumstances of
undue influence must be stated with particularity and that a general allegation of the ultimate fact
of undue influence is not specific"; "that even under notice pleading, a bare conclusory statement
of undue influence may be insufficient to give the required notice"; "undue influence is regarded
by some courts as a species of fraud"; see also 79 Am. Jur. 2d, Wills, sec. 390, wherein it reports
the general rule of law: "generally, a mere general statement that the execution of a will was
procured by the undue influence of a named person upon the testator, without any allegation of
the facts constituting the undue influence or other particulars thereof, is a mere legal conclusion
and is not sufficient to raise the issue of undue influence", stating further:
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"A petitioner in a probate proceeding may be entitled to summary judgment dismissing
an objection to the probate of a will based on an alleged undue influence where the objectant
fails to identify any acts that could have constituted the undue influence, such as the persons
charged and the time and the place when and where such acts occurred."

See also 121 Am.Jur. Trials, 129, sec. 4," ... undue influence of the defendant. Particular
facts and circumstances must be pleaded."
Matters relating to allegations of undue influence in the formation of a Will are very time
specific, and must allege specific time to the date of the execution of the Will, also required
under Idaho law, and such allegations of time and place are fundamental to the specificity within
the pleadings. That requirement is specifically addressed within the rules of pleading, Rule 9(±),
I.R.C.P., which requires such matters be specifically pied; that allegations ohime and place are
material to any claim of undue influence, and for purposes of testing the sufficiency of certain

pleadings, the requirement of time and place must be included in those allegations, as they are
fundamental and material to the claim. That aspect was mandated in Kelly v. Perrault, supra,
wherein the court stated:
"Fraud or undue influence must be directly connected with the execution of the
instrument. It must be a moving power at the time the instrument is executed." . . . . "Undue
influence must not be the influence of attachment, affection, etc., and must amount to force or
coercion" ..... "The grantor may favor his children one against the other" Id at Idaho pg. 222.
(citations omitted). (emphasis added).
Joseph has failed to assert any of these specific requirements in his Petition, and there is
no factual reference to this time specificity, no reference to any specific acts asserted, no conduct
or activity alleged to have been the coercion or force, or demonstrated in the context of time and
place to the execution of the Will, and has shown no specificity as to any actions, activity, or
conduct at all, let alone in relation to time and place relating to the execution of the Will in any
discovery responses, all of which is fundamental, relevant, and material to his burden of proof to
establish the elements of undue influence.
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He continues to lack any specificity, all of which is fundamental to a claim alleging
undue influence, and it remains critical that any challenge to the Will of a Decedent must relate
specifically to the time and place of the execution of the Will, which Joseph has again failed to
do, as those averments are material to a claim of this nature.
Joseph also has the burden to assert and prove the four essential elements of undue
influence, which must be identified, not only by facts in the pleadings, but addressing the facts in
his discovery responses, addressing the evidence essential to prove the elements fundamental to
prove such a claim. These elements are:
"For a finding of undue influence [that case was addressing a deed transfer], four
elements are required: "(1) a person who is subject to influence; (2) an opportunity to exert
undue influence; (3) a disposition to exert undue influence; and (4) a result indicating undue
influence." Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979). In Gmeiner, the
Court addressed each of the four parts of undue influence and made sure to label each as an
"element." Id. at 6-8, 592 P.2d at 62-64. An II element" is 11 [a] constituent part of a claim that
must be proven for a claim to succeed." BLACK'S LAW DICTIONARY 359 (8th ed.2004).
Thus, failure by a party to support one of the elements of a claim will result in a dismissal of the
entire claim." See In the Matter of the Estate of Richard Enriquez Ortega, 153 Idaho 609, 288
P.3d 826 (2012), at pg. 614.
There has been no demonstration in Joseph's Petition to allege any actions or activity
undertaken by Respondent, with any specificity to allege a cause of action of undue influence,
either by alleging acts of conduct, or address the elements of the proof in the Petition, or
demonstrate how such influence took place and was actually being exerted on February 14, 1990,
or any factual assertion of any wrongdoing, or exertion of any wrongdoing to constitute undue
influence, by use of force or coercion involving the creation and signing of the Holographic Will
by Victoria H. Smith. Consequently, it remains appropriate for this Court to dismiss the Petition
for lack of stating a valid claim, or enter judgment upon the pleading, as a matter of law.
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2. DISCLOSURE DEFICIENCIES IN DISCOVERY PROCEEDINGS
Respondent has undertaken the discovery process in an effort to address the basis of the
underlying claim being asserted by Joseph, wherein he challenged the testamentary declaration
of our Mother, Victoria H. Smith, well knowing the Will came into existence on February 14,
1990, a quarter century previously. Respondent sent Interrogatory and Production Requests,
propounded to Joseph on November 11, 2014, (See Exhibit B to V.K. Smith Affidavit submitted
herewith), to which ·he initially responded on December 11, 2015 (See Exhibit B therein),
thereafter supplementing his production responses on April 15, 2016, with correspondence
Joseph had with our Mother, along with birthday and anniversary cards, and letters serving to
illustrate what appears to be his attempts to restore his failed relationship with our Mother (See
Exhibit C therein), and then the recent supplementation to his initial interrogatory responses of
April 25, 2016 (See Exhibit D therein). The latest supplementation was submitted upon Joseph's
counsels receiving Respondent's Rule 37(b), I.R.C.P. demand for compliance with discovery,
which Respondent sent to Petitioner on April 15, 2016 (See Exhibit E therein).
Joseph's interrogatory and production responses, even to the extent they have been
supplemented, continue to lack meaningful disclosure of relevant and admissible evidentiary
matters to support the conclusory allegations of undue influence, as he refuses to identify
specific acts, action, and activity relevant to the time and place essential to the execution of the
Will, or with any reference to relevant and admissible testimony regarding the presence of and
the actual exertion of.undue influence in relation to the execution of the Will.
Joseph must disclose and produce all relevant and admissible evidentiary matters, if he
intends to offer any evidence to support his conclusion of law of undue influence, and to identify
what he contends to be the actual and existing undue influence that he claims was exerted upon
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our deceased Mother, Victoria H. Smith, when she created and executed her Holographic Will
(See Exhibit F therein), and to provide specific dates, specific events, specific acts, activity, and

actions he claims were undertaken by Respondent to demonstrate the existence of undue
influence forced upon Decedent, on or about February 14, 1990, or support his factually
unsupported contention expressed by Joseph's attorneys in response to Respondent's Motion for
Summary Judgment, suggesting that Respondent "advised" their Mother to use the words
"holographic will" in the formation of her Will, when no such event occurred, as the words and
phrase "holographic will" were Mother's reference obtained from the Holographic Will her late
husband, Vernon K. Smith, Sr., used in his Will he created on December 12, 1960, where he
included those words "holographic will" when he made and executed his own Will, being our
Mother's reference to those words in her Holographic Will (See Exhibit G therein, being the
Holographic Will of Vernon K. Smith, Sr., along with related probate documents).

Joseph has failed to disclose any acts, action or activity, relevant in time and place, to
demonstrate how Mother's free will had become overpowered by actions or conduct of
Respondent on February 14, 1990, the effect of which controlled and overcame her wishes and
desires when expressing her decision and choices to bequeath her property interests by her
testamentary declaration.
Joseph has chosen to express his "rather questionable recollection" about matters
unrelated, irrelevant in time, grossly distorted, factually incorrect, and otherwise outright
deception in an effort to "create" a perception of "undue" influence; that references immaterial
events, and a distorted perception of what he wants to imagine, based on conjecture, speculation,
personal opinions, and hearsay commentary, none of which is admissible and relevant to the
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required proof that must be found to establish his flawed claim of undue influence being exerted
on February 14, 1990, as required by law.
The Will has existed for twenty-five years, continuously in the possession of the
Decedent, in the desk drawer of her Victorian residence where she alone resided, where it
remained in her continuous possession for in excess of following twenty years, thereafter taken
to Respondent's office for safekeeping in 2010-2011, along with other files and documents,
Powers of Attorney, financial matters, accounting records, bookkeeping records, checkbook,
check ledgers, and matters essential to compile tax related documentation for accountant
compilation to file tax returns, as Respondent had to carry on her business affairs under his
Powers of Attorney; that the continuing presence of unannounced individuals to her residence
(where Respondent committed to care for her), after Mother became physically unstable and
eventually bedridden, required oversight of all documents, for safety purposes, and caution
dictated those documents be kept in Respondent's office for safety and convenient access, to
prevent possibility of misplacement or inadvertent loss, as many individuals were entering the
house, beyond Respondent's continuous caretakers for his Mother, including Medicare
attendants, bathing assistance personnel, healthcare doctors, rotation of nurses and their
assistants, social workers, clergy, hospice care givers, along with aides providing medical
attention and assistance on a continuing basis.
Had our Mother wanted to change or destroy her Will, the opportunity to do so was
always hers to take, as her Holographic Will remained in her exclusive possession for the twenty
years thereafter. Her decision and choices were thereafter reinforced further as years passed, as
there was further deterioration of her relationship because of Joseph's conduct and subsequent
revelations, evidenced to a large degree by their correspondence over the following years, (some
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of which correspondence Joseph has elected to disclose, knowing Respondent has those letters
from files maintained by our Mother; that they declined to speak personally, yet living less than
800 feet apart, communicating through letters only, after approximately 1992.
3) JOSEPH'S FAILURE TO COMPLY WITH HIS DEPOSITION DUCES TECUM
Joseph. H. Smith was served with the Notice of Deposition Duces Tecum, served upon
him December 15, 2015 (see Exhibit H therein), whereupon Joseph was directed to bring to his·
deposition, scheduled January 12, 2016, all documents, records, and matters identified in that
Notice, all of which would pertain to any aspect of this undue influence claim.
Joseph arrived at his scheduled deposition, bringing nothing with him. Joseph stated
during his deposition on January 12, 2016, that it was his attorneys who told him to bring

nothing. He failed to produce anything relevant and admissible to the specific issue of undue
influence, and instead his attorney brought a personal album of various photographs of family
members and relatives, of no relevance to the issue being raised (See portions of Exhibit C

therein).
As Joseph's deposition was commenced, Respondent undertook to inquire of Joseph's
procedurally deficient pleadings, which began with the obvious lack of due diligence (he alleged
was conducted by him or his counsel), as to the utterly false statements about the probate of our
Father, and then inquiry that he has refused to produce any relevant documents and evidence
pursuant to Notice of Deposition, Duces Tecum, served upon him on December 15, 2015. Joseph
stated he declined to bring anything of relevance with him, upon the advice of his attorneys. A
transcript was made of those initial deposition proceedings, where Joseph H. Smith was asked
why he declined to produce any documentary evidence supporting his claim of undue influence,
as he brought nothing other than memorabilia of family members and/or relatives shown in an
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album of photographs. When asked for his reasoning for his failure to bring his documentary
evidence, he stated it was his attorneys who told him not to bring anything. See Deposition
Trans. Pg. 10, L.14; Pg. 11, L.23-25; Pg. 12 L.1-8; Pg. 13, L. 9-25, which excerpts (Exhibit I),
are attached to the Affidavit of Vernon K. Smith. Those transcript excerpts are highlighted for
convenience of the Court.
Those excerpts further support Respondent's Motion to Dismiss, as such deliberate noncompliance with discovery proceedings, and worse yet, at the advice of his attorneys, both
support and justify dismissal of Joseph's Petition for Intestate Probate, as his pleadings remain
totally deficient, and his discovery continues to reveal no relevant and admissible factual
disclosures to support such a claim, and the defiance of his deposition notice is telling.
The discovery responses, December 11, 2014, April 15, 2016, and now April 25, 2016,
remain inadequate, incomplete, and void of what Respondent would expect to see to fill in the
voids of the pleading deficiencies, lacking any specificity, or meaningful proof as to the elements
of undue influence at the required time and place in discovery responses, as they must be proved
with relevant and admissible evidence that shows the factual basis of acts, activity, and conduct
undertaken by Respondent when and where the Will was executed.
Due to this continuing insufficiency, and the continuing state of the Petition lacking
specificity, and with this continual lack of factual disclosures to demonstrate the elements to
proving undue influence committed upon Victoria H. Smith over twenty-five years ago, required
to relate to the subject matter of her Will, this Petition remains deficient in all respects, and must
be dismissed, as a matter of law.
Much of the irritation experienced by Respondent has stemmed from the fact Joseph has
always known of the Will's existence, shortly after it was created back in February, 1990, as that
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influenced his attitude and later his reasoning to then withdraw from any further involvement,

culminating in his voluntary dis-association from Mother and from Respondent in 1991, and then
the indemnification he insisted he be given in September, 1992, when parting ways was
becoming final. He remained estranged from our Mother, despite living less than 800 feet away
from her house, and that remained, despite his efforts to address her attitude and opinions, yet
failing to re-pay the money he borrowed from her previously.
Joseph has failed to meet his pleading obligation, compounded by failure to provide
relevant, material, and admissible evidence within disclosures made through his responses,
failing to identify elements that must be proven with admissible and relevant facts, all of which
failures continue, compounded with the frustration his attomey(s) would instruct him to bring
nothing to his deposition to support the issue he has insufficiently alleged, despite the Notice of
Deposition, Duces Tecum served upon him and his attomey(s) on December 15, 2015.
The immediate concern giving rise to the need to dismiss this Petition, or compel
discovery responses and production, is the result of the restriction placed upon Respondent at the
hearing conducted February 22, 2016, and order of the Court, limiting deposition examination of
Joseph to a remaining one day-seven hour deposition, rather than allowing Respondent to chase
down Joseph's claims through lengthy deposition proceedings likely required to get meaningful
responses from a disinherited brother; that the Court did suggest the issue of undue influence is
rather straight forward and a rather narrow issue, but notwithstanding the comments of the Court,
Joseph's historic lack of cooperation, now evidenced in the pleading deficiency and the on-going
discovery proceedings, mandates dismissal of the Petition and the unfounded claim, as to date his
disclosures are either based upon hearsay, no foundation, irrelevant, pure speculation,
unsubstantiated conjecture, expressed in his personal opinions that Respondent caused the
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deterioration and destruction of his relationship with our Mother, disavowing responsibility for
his own actions, all of which is irrelevant in substance or time.
This Court indicated in the event Respondent should require additional time to examine
Petitioner, inquiry must be made with the Court, setting forth the reasons, areas of concern, and
purpose for any additional examination, and could require Respondent pay attorney fees incurred
by Petitioner in such further proceedings. When it was Petitioner's attorneys who instruct

Joseph to withhold production of evidentiary documents that are required to be produced at a
deposition proceeding, it would appear unreasonable to require Respondent to pay anything in
light of these ongoing and existing circumstances. It is those attorneys who sought avoidance of
compliance with production of documents, misrepresenting the relevance in the production
previously made, declining to identify matters to fill the voids of the insufficient averments in the
Petition, failing to support the elements and factual circumstances of the claim, the subject of
which this Court would recognize to be limited subject matter, with a narrow window of activity
and conduct relating to time and place of the execution of the Will.
If Joseph's responses represent the evidentiary nature of his proof Joseph to this Court,
appearing no greater than his speculation, conjecture, inadmissible hearsay, and biased personal
opinions expressed "why" our Mother chose to disinherit him, attempting to blame his poor
relationship with our Mother as being Respondent's fault, yet belittling what Joseph recognized
to be Respondent's excellent relationship with their Mother, that serves no meaning to a claim of
"undue" influence requiring force or coercion, none of which is contained in the Petition, and if
this be Joseph's evidence, he has failed to identify admissible evidence of "undue" influence to
control her desire to direct the disposition of her bequeath, as Joseph's relationship with our
Mother had been destroyed by his own actions over many years of irritation and annoyance to
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their relationship, as his letters serve to reflect such reality in their correspondence over the
subsequent years of her life.
Because these supplemental responses represent no evidentiary basis upon which Joseph
may prove his claim of "undue influence", suggesting that Respondent, exerted the controlling
influence that actually ruined his relationship with our very stubborn and tenacious Mother, who
was born in 1913 in Tarrytown, New York, having spent her early adult life in New York CityWashington D.C. until 1938, moving to Idaho only after marrying her husband in 1938; a woman
who retained throughout her life her well-established New York City attitude of strong
convictions and firm opinions; to even suggest Respondent ever imposed any undue influence
upon his Mother is not only irritating, but a despicable accusation, as we see Joseph as the one
writing letters to our Mother, after she had written her will in February, 1990 (some of which
letters are disclosed in the supplemental production responses produced April 15, 2016, Exhibit
C), being among the letters he sent trying to restore his relationship with her, and Mother's
responses, wherein she reiterated her frustrations and disappointments about him (calling him the
thief and liar she saw him to be), unable to ever alter or change her mind about him, or her
wishes regarding her Will. His very letters demonstrates his claim of undue influence is both
unfounded and unreasonable, and no credible basis to allow Joseph to accomplish now what he
could never accomplish from Mother when she was alive. Our Mother had come to her own
conclusion in February, 1990, she would give nothing further to Joseph, or to her only daughter,
Victoria Ann Smith Converse. Our Mother had given, as well as loaned, substantial funds,
especially to Joseph, as well as his son, Joe Jr., given and made to Joseph both before and after
February 14, 1990, again dispelling any foolish theory that Respondent "controlled" their
Mother. It is also to be noted that Joseph declined to re-pay his loans, adding further
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disappointment to our Mother in following years. (See Exhibit J). It was upon Mother's own
choosing to disinherit her older son and only daughter from any further bequeath, as she had
given real and personal property before, had given Joseph gifts, real property, and loans, which
he failed to re-pay, and never in the twenty three years following the Will did she ever change
her mind, as her relationship with Joseph got only worse, as their correspondence serves to
confirm.
Before Respondent undertakes to exhaust his limited time to depose Joseph, given the
insufficient allegation of undue influence leveled against him, it is incumbent upon this Court to
review Joseph's Petition and enter an order of dismissal or judgment on the pleadings, or compel
Petitioner to respond to the Interrogatory and Production Requests with specific and complete
detail, with particularity as to time, place, conduct, activity, and those specific acts that must be
proven to meet the elements of undue influence, so those identified
become the focal point in any further deposition proceedings.
Respectfully submitted this 2ND day of May, 2016.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 2nd day of May, 2016, I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following addresses:

ELLIS LAW PLLC
CHRIST T. TROUPIS
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

(
(
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Attorneys for Petitioner Joseph H Smith
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
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CHRISTOPl'HEPI O. RACH, Clerk
By STACEY LAFFERTY
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CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
MOTION FOR PARTIAL
SUMMARY JUDGMENT

Comes now the petitioner, Joseph H. Smith, through his attorneys ofrecord, and moves the
Court for an order of partial summary judgment, ruling that the assets of the decedent Victoria H.
Smith were not gifted to VHS, Properties, LLC, prior to her death in 2013.
This motion is made upon the grounds that the decedent's 2008 power of attorney to
respondent Vernon Smith did not include authority to gift her property and on the further grounds
that respondent's Application for Formal Probate of Will concedes that the transfer to the LLC was
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not a donative transfer.
This motion is based upon the Memorandum of Law filed herewith, the Declaration of Allen
B. Ellis, the pleadings and records herein, and on such oral documentary evidence as may be
presented at the time of hearing.
Dated this 31 st day of May, 2016.

AllenB.Ei
Attorney for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 31 st day of May, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
____x_ Facsimile (345-1129)

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83 702

Allen B. Eilis
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
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CHRISTOFHEPI o. RICH, Clem
Sy STACEY 1.AFFERTV
DEPUTY

CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
801 E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
MEMORANDUM IN SUPPORT
OF MOTION FOR PARTIAL
SUMMARY JUDGMENT

Comes now petitioner Joseph H. Smith, thorough his attorney of record, moves the Court for
an order of partial summary judgment, i.e., an order that respondent Vernon Smith ("Vernon") has
not gifted the entirety of the Smith Estate to an LCC owned by him.

Preliminary note; This motion was provoked by a letter from respondent Vernon objecting
to a lis pendens recently recorded by petitioner Joseph Smith ("Joseph") based upon Joseph's status
as intestate beneficiary. The subject real property consists of six valuable parcels which had been
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owned by the decedent for many years. In the letter (Exhibit 1), Vernon claims that, utilizing a 2008
power of attorney, he gifted the entirety of the decedent's estate to an LLC owned by him, which gift
occurred in 2012, a year prior to the Mrs. Smith's demise. That is, Vernon's assertion is that the
Estate has been shorn of its assets, and the lis pendens constitutes slander of title.
Nature of case: As the Court is aware, the issue to be litigated is whether Victoria H.

Smith's holographic will was the product of undue influence by respondent Vernon Smith.
Issue addressed by this motion:

By this motion, petitioner Joseph Smith seeks an

adjudication that the decedent's assets, including real property were not gifted by Vernon, prior to
their mother's death, to an LLC of which he was the sole owner.

In response to Joseph Smith's Petition for Formal Adjudication oflntestacy, Vernon asserts
that the decedent's assets were transferred by him to an LLC in 2012 prior to her death in 2013, and
there are no assets in the Estate to be devised:
Admitted. As Vernon K Smith, Jr., had before transferred all
remaining assets of Victoria H. Smith into VHS Properties, LLC, a
limited liability company formed in Idaho on July 4, 2012, and no
assets remain for probate in any estate requirement for Victoria H.
Smith under the Idaho Probate Code.
Response and Objection to Petition for Formal Adjudication oflntestacy, p. 3.
The above assertion, thought to be abandoned by Vernon's subsequent proffering of the
holographic Will, has been renewed by Vernon's recent letter (Exhibit 1).
The legal issues are: (1) whether a 2008 power of attorney executed by the decedent
authorized Vernon to gift the decedent's assets to his LLC in 2012.; and (2) whether by Vernon's
allegation in his Application for Probate that the decedent's assets were preserved by transfer to the
LLC, he has waived the right to claim they were gifted to the LLC.
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Chronology of Vernon's attempt to appropriate unto himself the entire assets of
Victoria H. Smith:
Document

Date

2008 power of attorney
from decedent to Vernon

4/11/08

Relevance

Exhibit No.

No express gifting authority
as required by I.C. 15-12-201

2

Members: Vernon and decedent

3

Vernon's conveyance of
7/4/12
decedent's assets to the LLC

First step to full acquisition
of Estate by Vernon

4

Vernon's conveyance of
7/4/12
Mrs. Smith's membership in
the LLC to himself

Vernon purports to acquire the
entirety of Mrs. Smith's assets

5

Decedent's certificate of
death

Death: 9/11/13 (dementia for
10 years plus)

Certificate of organization
of VHS Properties, LLC

7/3/12

9/19/13

circa 2015
Secretary of State records
indicate LLC sole ownership
ofLLC held by Vernon's wife
Victoria L. Smith

Purpose of transfer to wife unclear
(possibly to protect assets from
ongoing litigation with VK's
ex-wife; see her petition in the
herein record.)

6

ABSENT AN EXPRESS GRANT OF GIFTING AUTHORITY, THE
POWER OF ATTORNEY FAILED TO AUTHORIZE VERNON TO GIFT
MRS. SMITH'S ASSETS TO HIMSELF OR TO HIS WIFE.

Statutory mandate requiring express gifting authority: The power of attorney (Exhibit
2) fails to grant to Vernon the power to make gifts of Mrs. Smith's property, real or personal. Idaho
Code§ 15-12-201 states in pertinent part:
(1) An agent under a power of attorney may exercise the following
authority on behalf of the principal or with the principal's property
only ifthe power ofattorney expressly grants the agent the authority
and exercise is not otherwise prohibited by other agreement or
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instrument to which the authority or property is subject:
Make a gift

. . (b)

(emphasis added)
Further, section 15-12-201 recites: "Unless the power of attorney otherwise provides, a grant
of authority to make a gift is subject to section 15-12-217 of the Idaho Code." This section provides
in paragraph (3):

An agent may make a gift of the principal's property only as the agent
determines is consistent with the principal's objectives if actually
known by the agent and, if unknown, as the agent determines is
consistent with the principal' s best interest based on all relevant
factors including but not limited to:
(a) The value and nature of the principal's property;
(b) The principal's foreseeable obligations and need for
maintenance
(c) Minimization of taxes, including income estate, inheritance,
generation-skipping transfer and gift taxes
(d) Eligibility for a benefit, a program, or assistance under a
statute or governmental regulation; and
(e) The principal's personal history of making or joining in
making gifts.
According to the Comment to Idaho Code§ 15-12-201, the requirement that authority to
make gifts be "expressly" recited is due to the risk that gifting poses to the principal's property.
This approach [that gifting authority be expressly recited] follows a
growing trend among states to require express specific authority for
such actions as making a gift [state statutes cited]. The rationale for
requiring a grant of specific authority to perform the acts enumerated
in subsection (a)(l) is the risk those acts pose to the principals
property . .
Common law authority: Even without a statutory mandate, other jurisdictions have held that
a general power of attorney does not include the power to make gifts of the principal' s property:
Other jurisdictions agree gift transfers or transfers without substantial
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consideration inuring the benefit of the principal violate the scope of
authority conferred by a general power of attorney to sell, exchange,
transfer, or convey property for the benefit of the principal. E.g.
Shields v. Shields, 19 Cal Rptr 129 (1962); Aiello v. Clark, 680 P.2d
1162(Alaska); Feirstv. Commonwealth Land Title, 451 A2d674(Pa,
1982) Gaughan v. Nickoff, 213 N.Y.S.2d 487 (1961); King v.
Bankerd, 492 A.2d 608 (Md. 1985).
Bryantv. Bryant, 882 P.2d 169,172 (Wash. 1994).
Gifting prohibition applied: Vernon's transfer of"all said property rights and interests of

Victoria H. Smith" to the LLC (Exhibit 4) and then, on the same day, his transfer of Mrs. Smith's
membership in the LLC to himself (Exhibit 5) constitute gifts in excess of the authority set forth in
the power of attorney. As such, these transfers have no force and effect. At the time of her death,
the decedent retained ownership of her assets, and they are included in her Estate.
IN VERNON'S APPLICATION FOR FORMAL PROBATE OF THE WILL, HE
CONCEDES THAT THE TRANSFER TO THE LLC WAS IN ORDER TO
"PRESERVE" THE ASSETS OF THE SMITH ESTATE.
Vernon's assertion that there are no assets in the Victoria H. Smith Estate: As noted

above in Vernon's response to Joseph's petition for intestacy, he asserts that "no assets remain for
probate" because of the transfer to the LLC. In a recent letter to counsel, Vernon repeats this
assertion:
The probate proceedings, pending in magistrate court, relates (sic) to
the administration upon formation of an estate of the Decedent that
has been known for years to hold no assets, real or personal. All
property interests held by Victoria H. Smith were transferred July 4,
2012, owned by VHS Properties, LLC; there is no real property
interests alleged or asserted in these controversial probate
proceedings
Exhibit 1, p. 4.
Petitioner Joseph reasonably believed that this position had been abandoned by Vernon when
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he applied for probate of the holographic will, i.e., that he was abandoning his position that there no
assets held by the Estate.
Vernon's conduct in this litigation controverts his assertion the Estate holds no assets:
(1) submission of the Will to probate, (2) motion for summary: judgment,(3) depositions of

Joseph and Father Faucher, (4) his written discovery:; and (5) the most recent motion to
dismiss. It is passing strange that Vernon remains aggressive in his discovery efforts and motions
to dismiss the allegations of undue influence when, according to him, no assets remain subject to the
Will's direction.
Submission of the Will to probate: In the application for formal pro bate, Vernon
acknowledges that the VHS conveyance was to "preserve" decedent's assets:" . . . Applicant has
acted to serve the best interests of the Decedent . . . ; Applicant has preserved the assets through
the conveyance thereof to VHS Properties, LLC, . ." By Vernon's own admission the LLC holds
decedent's property in the course of "preservation of all assets owned by Decedent".

See

Application for Formal Probate, p. 2. The rhetorical question to be asked: what is the point of
seeking probate of the holographic Will ifthere are no Estate assets to be devised.
Motion to dismiss the allegations of undue influence. In a 35 page brief, Vernon
argued against the existence of undue influence, claiming that the Will "makes an effective
disposition of her entire estate":
In essence, the February 14, 1990 holographic Will of Victoria H.
Smith is valid, it specifically and effectively disinherits her two oldest
children - Joseph H Smith and Victoria Converse, and it specifically
makes an effective disposition of her entire estate to her remaining
son, Vernon Smith.
Respondent's summary judgment brief, p. 33.
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That is, in this brief, Vernon admits that the Will or intestate succession, not his conveyances
under the power of attorney, will dictate the descendance of the Estate assets.
Aggressive discovery: In this case, respondent Vernon has served 18 interrogatories
and five requests for production. He has expended a total of eight hours in deposing Joseph and
Father Faucher, who had been acquainted with Mrs. Smith. Again, this discovery (to defend
allegations of undue influence) is inexplicable if Vernon truly believes that the Estate holds zero
assets.
Second motion to dismiss: In his most recent motion to dismiss, Vernon argues that
Joseph has not pleaded undue influence with sufficient particularity and his discovery responses are
insufficient. Petitioner's opposing brief will effectively address these allegations. But the point to
be made is that if Vernon has successful conveyed away the entirety of the Mrs. Smith's assets, as
he now asserts, the Will (which he is seeking to be probated) could be thrown out and Vernon would
not lose a nickel.
The only explanation to Vernon's aggressive motion practice is that he recognizes that his
conveyances to his LLC under the power of attorney removed no assets from Mrs. Smith's estate.
CONCLUSION
There are two analyses to the question of whether Vernon's transfer of the Smith Estate
assets to his LLC can be treated as an irrevocable gift. Both analyses require a negative response:
(1) Idaho statues preclude making a gift pursuant to a power of attorney absent an express
authorization to that effect; or (2) Respondent's concession: Vernon's Application for Formal
Probate concede that the transfer to the LLC was intended to "preserve" the assets for the Smith
Estate.
MEMORANDUM IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT - 7

000964

Statutory prohibition against a gift: Idaho statutes make it abundantly clear that a power
of attorney does not empower the agent to make gifts of the principal's property absent "express"
authority to that effect. The decedent's 2008 power of attorney does not include the power to gift.
Accordingly, respondent Vernon's 2012 gift of decedent's assets to his LLC is not a valid transfer
of property, real or personal. That is, the decedent's property holdings at the time of her death
became part of her estate.
Concession by respondent's pleading that transfer to the LLC was to preserve the assets
of the Estate: Notwithstanding Vernon's present claim that there are no assets in the Victoria H.
Smith Estate, he placed into probate the holographic Will, claiming that document constituted a
devise to him of the entire Smith Estate. He wedded himself to that position by aggressively
defending against allegations of undue influence in the following manner: (1) extensive discovery,
both written and by deposition and (2) two motions to dismiss, i.e., summary judgment and Rule
12(6)(6), I.R.C.P.
Now he asserts that, by reason of the decedent's 2012 gifts to himself, the Estate owns no
assets and the Will can devise nothing. In view of respondent Vernon's contradictory pleadings and
conduct in this matter, the question is raised whether (1) he is estopped by his litigative conduct to
claim that a gift was made,, i.e., discovery and motion practice; (2) whether his submission of the
Will to probate is merely an admission against interest; (3) whether he is somehow judicially
estopped to claim that a gift has been made; or (4) whether, by his pleadings, he has waived the right
to assert that the transfer was a gift by alleging that the transfer to the LLC was intended as a means
of "preserving" the assets of the Estate.
Point (1) appears to be the most persuasive. In his application for formal probate ofthe Will,
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he concedes that the conveyance to the LLC was to "preserve the assets": ".

.

.

Applicant

[Vernon] has preserved the assets through the conveyance to VHS Properties, LLC, as contemplated
to have been accomplished before Decedent's demise" (Application for Formal Probate, p. 2). Thus,
as alleged, the LLC is holding the properties in some kind of trust for the Victoria H. Smith Estate.
By this pleading and submitting the Will for probate, Vernon has waived his claim that his transfer
of the decedent's assets to his LLC was a completed gift.
Judicial estoppel also has some traction. In submitting the holographic Will to probate, he
asserted that he is the sole devisee of the entire Smith Estate, thereby acknowledging that there are
assets to be devised. His most recent position is that the Will holds no assets, having gifted them
to his LLC in 2012. By blowing hot and cold, the Court is entitled to discount Vernon's assertion.
Dated this 31 st day of May, 2016.

Allen B. Ellis
Attorney for Petitioner
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 3 pt day of May, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
_x_ Facsimile (345-1129)
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARBIOS
DEPUTY

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
MEMORANDUM IN OPPOSITION
TO MOTIONS TO DISMISS AND
JUDGMENT ON THE PLEADINGS

Comes now petitioner, Joseph H. Smith, through his attorney of record, and submits the
herein brief in support of the adequacy of both his pleading and discovery responses:

Preliminary note: As the record reflects, respondent Vernon Smith filed a motion for
summary judgment in 2015 which the Honorable Christopher M. Bieter denied without a
memorandum decision. Among the arguments asserted by respondent Smith was that there was no
evidence of undue influence. Judge Bieter's cursory denial of the motion for summary judgment
supports the conclusion that a genuine issue of material fact exists as to the issue of undue influence.
Implicit in Judge Bieter's ruling is that the "pleadings" presented a "genuine issue" of "material
fact", i.e., that the complaint was well-pleaded and passed Rule 9(b) muster.
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Now, for the first time respondent Vernon asserts that the petitioner's complaint of undue
influence fails to state a cause of action by lack of specificity, citing Rules 9(b) and l 2(b)(6), LR. C.P.
Assuming this defense has not been either waived or rejected by Judge Bieter, petitioner, as the nonmoving party, is entitled to have all inferences from the pleadings resolved in his favor. Equal Educ.
Opportunity v. Evans, 123 Idaho 573, 850 P.2d 724 (1993).

1

ALLEGATIONS OF UNDUE INFLUENCE ARE NOT SUBJECT
TO THE "PARTICULARITY" REQUIREMENT OF RULE 9(1:>)
1.

The complaint is in compliance with Rule 9(b). The "particularity" requirement of

Rule 9(b), I.R.C.P., is limited to allegations of "fraud or mistake, or violation of civil or
constitutional rights". It specifically recites that "condition of mind", e.g., the existence of undue
influence, "may be averred generally". Id.
Citing In re Ortega's Estate, 153 Idaho 609 (2012), respondent argues that petitioner failed
to plead the elements of undue influence. First, the Ortega decision does not set forth the pleading
requirements for alleging undue influence; rather, the decision simply identifies the elements of the
tort. Secondly, these elements are, in fact, alleged in petitioner's complaint: (a) that the decedent
was subject to influence; (b) the respondent had the opportunity to exert undue influence; (c)
respondent had the disposition to exert undue influence; and (d) that the disposition of decedent's
estate is consistent with undue influence. The complaint also alleges that respondent Vernon had
a fiduciary relationship with the decedent which gives rise to a presumption of undue influence. See

1

There is a credible argument that, by moving for summary judgment in 2015 and putting the
Court to the task of ruling on the motion, respondent has waived any perceived deficiency in the
pleadings. That is, by filing the Rule 56(c) motion, respondent conceded that the claim of undue
influence was well pleaded by asserting that the "pleadings" and evidence presented "no genuine issue"
of "material fact" as to that claim. Id.
MEMORANDUM IN OPPOSITION TO MOTIONS TO
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record.
2.

The nature of undue influence defies specific pleading: In the will context, the

existence of undue influence must be gleaned from the circumstances surrounding the creation and
perpetuation of the will. In re Landers' Estate, 74 Idaho 448,263 P.2d 1002, 1006 (1953).
Unlike victims of fraud who have been subjected directly to the misconduct ofthe defendant,
the victims of undue influence are dead (the testator) and the intestate heirs are, typically, not present
to witness the undue influence in flagrante delicto. Hence, for good reason the "particularity"
standard of Rule 9(b) for pleading fraud or mistake is not, according to the Rule, a pleading
requirement for allegations of undue influence.
Rather, whether undue influence exists must be inferred from the circumstances leading to
the will' s creation and from events thereafter prior to the purported testator's death. "Direct evidence
as to undue influence is rarely obtainable and, hence, a court or jury must determine the issue of
undue influence by inferences drawn from all the facts and circumstances". In re Landers' Estate,
74 Idaho at 454, quoting In re Hannam 's Estate, 236 P.2d 208,210 (Cal. App. 1951).
As the Idaho Supreme Court has observed:
It follows from the very nature of the thing that evidence to show
undue influence must be largely, in effect, circumstantial,. It is an
intangible thing, which only in the rarest instances is susceptible of
what may be termed direct or positive proof. The difficulty is also
enhanced by the fact, universally recognized, that he who seeks to use
undue influence does so in privacy. He seldom uses brute force or
open threats to terrorize his intended victim, and if he does he is
careful that no witnesses are about to take note of and testify to the
fact. He observes, too, the same precautions ifhe seeks by cajolery,
flattery, or other methods to obtain power and control over the will of
another, and direct it improperly to the accomplishment of the
purpose which he desires.

MEMORANDUM IN OPPOSITION TO MOTIONS TO
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In the Matter ofthe Estate ofRandall, 60 Idaho 419,429, 93 P.2d 1, 5 (1939)

Citing nineteenth and early twentieth century precedent, respondent Vernon is attempting to
drag us back into the "old dark days of code pleading, where a party could be bounced out of court
for the slightest misstep or wording error". Mickelsen Construction, Inc. v. Horrocks, 154 Idaho
396, 410, 299 P.3d 203, 217 (2013) ( J. Jones, Justice, dissenting). See also Navo v. Bingham
Memorial Hospital, (Supreme Court Docket No. 42540), Slip op., pp. 15, 16 (Idaho 2016), quoting
Seiniger v. North Pacific Ins., 145 Idaho 241, 178 P.3d 606 (2008): "Under notice pleading, a party

is no longer slavishly bound to stating particular theories in its pleadings".

Id., 145 Idaho at 246.
In any event, petitioner's discovery responses, referenced below, lay out in generous detail
the factual circumstances upon which the allegations of undue influence are based.
Respondent's motion for judgment on the pleadings lacks merit.
PETITIONER HAS FULLY RESPONDED TO
ALL DISCOVERY REQUESTS
Written discovery: Attached to Vernon's affidavit are petitioner Joseph's responses to
request for production (Exhibit C) and answers to interrogatories (Exhibits Band D). Also, attached
to the Tenth Declaration of Allen B. Ellis is Petitioner's Third and Fourth Supplemental Answer to
Interrogatories, which reference (I) the decedent's dementia when she executed a 2008 power of
attorney to the respondent Vernon Smith, and (2) the loans and gifts from the decedent to Joseph
both before and after the date of the holographic will and Joseph's repayment of those loans.
Other than a general assertion that petitioner has failed to comply with discovery, respondent
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Vernon has failed to make specific reference to discovery omissions. Petitioner has complied with
the discovery requests to the fullest extent of the letter and spirit of the Rules. For example, with
respect to facts and circumstances consistent with undue influence which resulted in respondent
Vernon being the sole beneficiary, petitioner's discovery responses to Interrogatory No. 8 may be
paraphrased as follows:
a.

Vernon is the sole witness, sole beneficiary named in the Will, and was the
decedent's attorney (Exhibit B);

b.

The Will has the imprimatur of attorney Vernon: (1) referencing the
document as a "holographic will"; (2) acknowledging the existence of
Vernon's siblings to avoid the claim of pretermitted heirship; and (3)
including the provision that Vernon be "executor". See record;

c.

Joseph's wife was with the decedent several times a week for twenty-five
years (Exhibit D);

d.

The decedent would call Joseph's wife just to chat (Exhibit D);

e.

The decedent would call on Joseph for repairs or other problems (Exhibit D);

f.

Vernon invited Joseph to participate in illegal transactions, knowing that
Joseph's refusal would tum the decedent against Joseph (Exhibit D);

g.

In 1992, Joseph needed an easement formalizing his use of the decendent's
water. The decedent gladly signed the easement but then, after speaking with
Vernon, demanded return of the easement paper which was done (Exhibit D);

h.

Before the 1990 Will was executed, the relations between Joseph's family

MEMORANDUM IN OPPOSITION TO MOTIONS TO
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and the decedent were excellent. Based on the above (and other facts) there
is a fair inference that Vernon orchestrated an estrangement between Joseph
and the decedent (Exhibit D);
1.

Given the size of the decedent's estate and the estate planning tools which
are available to minimize taxes, Vernon, as the decedent's attorney, may have
tolerated the primitive holographic will because of his sole beneficiary status
therein. (Second Supplemental Answer to Interrogatory No. 11 ).

Document discovery:

On April 15, 2016, during the recess in Joseph's deposition, Joseph

delivered to respondent fifty-one documents in response to a request for production of documents.
See Exhibit C. That is, these documents have been made available for Vernon to use, as he sees fit,
during the resumption of Joseph's deposition.
CONCLUSION
Respondent's assertion that allegations ofundue influence must be pleaded with particularity
is not correct, reverting, as he does, to code pleading standards and citing nineteenth century and
early twentieth century Idaho precedent. More to the point, Rule 9(b), requiring pleading with
"particularity" as to certain claims, does not include the claim of undue influence.
As the record reflects, petitioner has scrupulously complied with all discovery served.
Dated this 27th day of June, 2016.

Allen B. Ellis'
Attorney for Petitioner
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 27th day of June, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

- f - U.S. Mail, postage prepaid

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

_j/_ Hand delivery
_ _ Overnight delivery
_K.__ P:acsim:He (3-4J"-t129)

Allen B. Ellis
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VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

~;~M~ O. mOH, Clerk
rty STACEY LAFFEA'N
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE

OF VICTORIA H. SMITH,
Deceased.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF VERNON K. SMITH
IN SUPPORT OF OBJECTION TO
JOSEPH H. SMITH'S MOTION FOR
FOR PARTIAL SUMMARY
JUDGMENT

)
) ss.
)

COMES NOW VERNON K. SMITH, JR., and being first duly sworn, upon oath deposes
and states as follows:
1.

I am the Respondent in the above-captioned action. I am over the age of majority;

am competent to testify; and I make this Declaration upon personal knowledge.
2.

Attached to this Affidavit the following Exhibits are being submitted in support of

the Objection to Joseph H. Smith's Motion for Partial Summary Judgment.
EXHIBITS

1. Lis Pendens filed by Joseph H. Smith on 04/26/2016
AFFIDAVIT OF VERNON K. SMITH IN SUPPORT OF OBJECTION TO JOSEPH H.
SMITH'S MOTION FOR PARTIAL SUMMARY JUDGMENT-PAGE 1
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2. Letter to Allen Ellis and Christ Troupis from Vernon K. Smith on 05/27/2016.
3. E Mail to Vernon K. Smith from Allen Ellis on 05/31/2016.
4. Letter to Allen Ellis and Christ Troupis from Vernon K. Smith on 06/03/2016.
5. Letter to Vernon K. Smith from Allen Ellis on 06/03/2016
6. Notice of Withdrawal of Christ Troupis received by fax on 06/04/2016).
7. Letter to Allen Ellis from Vernon K. Smith on 06/09/2016.
8. Letter to Vernon K. Smith from Allen Ellis on 06/10/2016 in response.
9. Letter to Allen Ellis and Christ Troupis from Vernon K. Smith on 06/11/2016.
10. Statement of Washington Federal Savings 1986.
11. Statement of Washington Federal Savings 1989.
12. Statement of Washington Federal Savings 1994.
13. Statement of First Security Bank 1995.
14. Statement of First Security Bank 1997.
15. Statement of Washington Mutual Bank 1999.
16. Statement of Washington Federal 2002.
17. Power of Attorney dated April 11, 1999.
18. Power of Attorney April 11, 2008.
19. Letter to Terrell and Marsha Smith dated 12/03/1991.
20. Letter to Judd Howard and Carol Blessinger from JHS dated 12/03/1991.
21. Letter to Judd Howard and Carol Blessinger from JHS dated 12/04/1991.
22. Release and Indemnification Agreement between JHS and VHS on 09/20/1992.
23. Letter to Victoria H. Smith from Joseph H. Smith dated 1993.
24. Letter to Victoria H. Smith from Joseph H. Smith da
7/1994.
25. Letter to Victoria H. Smith from Joseph H. Smi aated 08/23/1994.
26. Letter to Victoria H. Smith from Joseph H.
ith dated 10/1927. Letter to Joseph H. Smith from Victoria H. Smith dated 1 1/1994.
28. Letter to Victoria H. Smith from Joseph H. Smith 11/04/4 994.
29. Letter to Victoria H. Smith from Joseph H.
'th date 06/14/1995.

-----

Further affiant sayeth naught.

Residing at Boise, Idaho
My commission expires:
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 2ih day of June, 2016 a true and correct copy of the
foregoing was served upon the following:

Allen B. Ellis
Attorney at Law
ELLIS LAW PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

U.S. Mail, postage prepaid
Facsimile
Overnight Mail
x
Hand Delivery
~---·-mectronic-U-elivecy..__
,//

Attorney for Petitioner Joseph H Smith
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

JUN 2 1 2016
CHRll'fOPMll!l 0, tr110M, Clerk
19y S'rAO!V LAFFERTY
O!PUfV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

A Deceased Individual.

)
)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
MEMORANDUM IN
OPPOSITION TO JOSEPH
SMITH'S MOTION FOR
PARTIAL SUMMARY
JUDGMENT

JOSEPH'S CURRENT MOTION AND ATTACK ON THE TRANSFERS

That notwithstanding the Probate Court's earlier determination that Joseph had no
standing to challenge the powers of attorney or the enforceability of the transfers undertaken

in accordance therewith, Joseph's counsel has filed his Motion for Partial Summary
Judgment, requesting the Court to rule that the assets and interests transferred to VHS
Properties, LLC, on July 4, 2012, "were not gifted" to VHS Properties, LLC prior to
Victoria's death in 2013, and that Vernon has "conceded" enforceability of the transfers
because of the Application he filed for Testate Probate. Mr. Ellis states in his Motion for
Partial Summary Judgment:
"This motion is made upon the grounds that the decedent's 2008 power of attorney
to respondent Vernon Smith did not include authority to gift her property and on the
further grounds that respondent's Application for Formal Probate of Will concedes
that the transfer to the LLC was not a donative transfer."
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Joseph's current and only remaining attorney, Allen B. Ellis, states in his
memorandum that the motion he filed was ''provoked" by a letter received from Vernon,
(actually there has been a series of letters) in which Vernon was objecting to the recently
recorded Lis Pendens that Mr. Ellis recorded. Mr. Ellis now claims that he recorded that Lis

Pendens upon the belief Joseph is an "intestate beneficiary", and has a right to claim an
interest in those real property interests.
Despite that contention, Joseph's only current Petition is his Petition filed for
Intestate Probate on October 3, 2014, and that Petition is a continuing failure to allege any
factual basis to support any claim of "undue influence" in the Holographic Will created by
Victoria H. Smith over a quarter century ago. Joseph has always been aware of the
Holographic Will that Victoria H. Smith (hereafter referred to as "Victoria" or "Mother") had
created back on February 14, 1990, and he has not, and cannot, present any factual allegations
to support his fallacious claim, well knowing of his disinheritance over twenty-five years ago.
Vernon responded to his Petition, producing the Will and sought to prevent Joseph's attempt
to engage in fraud upon our Mother, and filed his Application for Testate Probate.
Joseph filed his Objection to Vernon's Application for Testate Probate, citing the four
elements to a claim of undue influence, stating Vernon had been in a fiduciary relationship
with their Mother, creating a presumption of undue influence, but as before, declined to set
forth any factual allegations to support his claim.
Before addressing the enforceability of the transfers, and Mr. Ellis' erroneous
assertion there has been a "concession" or "waiver" regarding his perception the
transferred assets belong in an estate (that has never been opened), it is of concern to
address the reference Mr. Ellis makes that Vernon has engaged in "aggressive" pleading
practice, when, in fact it is Mr. Ellis who is the rather "aggressive" pleader. Mr. Ellis states
his Motion was "provoked" by Vernon's May 27, 2016 letter in response to the wrongful
recording of a Lis Pendens by Mr. Ellis, as Vernon received notification of that recording
by fax from Mr. Ellis on April 26, 2016, demonstrating Mr. Ellis caused the recordation of
his Lis Pendens in several counties, purportedly recorded on behalf of Joseph, though
clearly in the absence of any judicial proceeding then pending, as required to meet the
statutory criteria for recording any Lis Pendens. This Lis Pendens received April 26, 2016,
is attached as Exhibit "1" to the Affidavit of Vernon K. Smith.
MEMORANDUM IN OPPOSITION TO JOSEPH SMITH'S MOTION FOR PARTIAL
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That recording was purportedly undertaken in relation to the Petition Joseph had
filed on October 3, 2014, pending in Magistrate Court, where Joseph seeks Interstate
Probate, challenging the Holographic Will executed by Victoria in 1990; there has been no
civil action filed in district court, in the nature of a quiet title action affecting any of these
parcels of real property, and the recording is an abuse of process, as described in detail
within the letters regarding this controversial behavior of Mr. Ellis.
Vernon responded to Mr. Ellis after conducting extensive research on the matter,
initially reflected in the letter dated May 27, 2016 and attached as Exhibit "2". Mr. Ellis
replied with an email (Exhibit "3"), from which Vernon responded further on June 3,
2016 (Exhibit "4"). Mr. Ellis also responded on June 3, 2016 (Exhibit "5") and Mr.
Troupis faxed his Notification of Withdrawal on June 4, 2016 (Exhibit "6"). Vernon sent
another letter on June 9, 2016 (Exhibit "7"). Mr. Ellis responded on June 10, 2016

(Exhibit "8") and Vernon sent an additional response on June 11, 2016 (Exhibit "9").
In those various letters, Vernon referenced Joseph's only pending Petition seeks
Intestate Probate, which remains factually deficient and procedurally defective, as a matter
of law; that Joseph's disingenuous statement Mother's Holographic Will was the result of
undue influence has seen no factual support or basis whatsoever, no "factual allegations" in
any pleadings (petition or objection), and there have been no relevant facts revealed in any
discovery responses or deposition testimony that presents any relevant matter to support an
element of undue influence or qualifying fiduciary at the time of the execution of the Will.
Nothing produced or alleged in specific relation to the execution of the Holographic Will
on February 14, 1990, as the very claim by Joseph is a fabricated effort to get what he
would never receive from Mother. To underscore further the wrongful and abusive use of
this Lis Pendens statute by Mr. Ellis, there has been no mention or identification of those
described parcels and property interests in Joseph's Petition or objection, and the Probate
Court does not have subject matter jurisdiction to address quiet title actions, as Mr. Ellis is
well aware. That very concern directly explains why Mr. Troupis immediately withdrew

from the case and distanced himself from Mr. Ellis, as Mr. Troupis is no stranger to the
abusive use of that recording process, discussed in detail in the letter(s), as revealed by the
expensive lesson he learned from his representation of Berkshire-Maile.
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Mr. Ellis knows Joseph's Petition seeks administration of an Estate only, through

Intestacy proceedings which remain pending, as no estate has been opened, Testate,
Intestate, or otherwise; that the Will Joseph seeks to disregard is a Will he has been
infinitely familiar since its execution, and on occasions discussed and referenced, even in
1990 by Joseph with Mother, and in conversations with Vernon.
Mr. Ellis was reminded no suit was pending in District Court in the nature of a

quiet title action to challenge title, ownership, or possession of any real property parcels
now identified in Mr. Ellis' recorded Lis Pendens, and consequently his recordings were an
abuse of process, with utter disregard of the statutory purpose; in direct violation of that

statutory authority, knowing use is reserved for quiet title actions in district court, where
subject matter jurisdiction exists for challenging any title, ownership, or possession of
properties, all of are known to be owned and possessed by VHS Properties, LLC, and that
entity has not been named as a party defendant in any quiet title action.
Mr. Ellis was cited the statutory authority, identified in two statutory provisions;

§5-505, and §6-504, Idaho Code, and quoted that authority, specifically limiting usage to
situations identified in those statutes that declare:
5-505. LIS PENDENS. In an action affecting the title or the right of
possession of real property, the plaintiff at the time of filing the
complaint, and the defendant at the time of filing his answer, when
affirmative relief is claimed in such answer, or at any time afterward,
may file for record with the recorder of the county in which the
property or some part thereof is situated, a notice of the pendency of
the action, containing the names of the parties, the obiect of the
action or defense, and a description of the property in that county
affected thereby. From the time of filing such notice for record only
shall a purchaser or encumbrancer of the property affected thereby be
deemed to have constructive notice of the pendency of the action, and
only of its pendency against parties designated by their real names.
(Emphasis added).
6-504. LIS PENDENS--FILT.NG AND EFFECT. Immediately after
filing the complaint in the district court the plaintiff must file with the
recorder of the county, or of the several counties in which the property
is situated, either a copy of such complaint or a notice of the pendency
of the action, containing the names of the parties so far as known, the
object of the action, and a description of the property to be affected
thereby. From the time of the filing it shall be deemed notice to all
persons. (Emphasis added).
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A review of his Lis Pendens confirms it is deficient of the required statutory
provision; there is no notice of there being an action pending in any district court to quiet
title or to take the possession of any real property; there is no reference to the names of any
parties to any title or possession controversy, and nowhere is there any reference to VHS
Properties, LLC, not even in Joseph's Petition, which Entity holds title and possession of
the property since July 4, 2012. No property is titled in the name of Vernon, Victoria,
Joseph, or any estate, opened or otherwise.

Mr. Ellis knows the probate proceedings now pending in magistrate court does not
vest jurisdiction under that statute, and the Petition request to administer of an estate of a
Decedent, an estate that may never be opened, and if ever formed, would be an estate
known to have no assets from the first hearing that took place before Judge Beiter in 2014,
confirmed by the filings with the court declaring no assets to be inventoried in any
potential estate, as all interests of Victoria H. Smith had been transferred July 4, 2012, and
owned exclusively by VHS Properties, LLC; that those property interests were identified in
those probate proceedings in documents attached as exhibits to the Affidavit of Vernon K.
Smith, confirming those transfers made July 4, 2012. The Magistrate acknowledged the
transfers, the consequence of which Joseph then filed another Petition with the Probate
Court, to which a motion to dismiss was filed, and the court declared at the Hearing on
July 8, 2015, that Joseph had no standing to proceed to challenge either those transfers
or the fiduciary relationship from which those transfer were made, or to claim a
conversion of real property or seek any accounting.

No statutory authority exists to authorize recording a Lis Pendens in any
magistrate proceedings, and Mr. Ellis knows the Magistrate Division lacks subject matter
jurisdiction to hear title disputes.
Mr. Ellis was informed that i[_his Lis Pendens recordings were undertaken on

behalf of Joseph H. Smith, it served to unlawfully encumber properties to which Joseph
has no right to record any lis pendens in magistrate proceedings, and if the recordings were
allowed to remain, it constituted an abuse of process, and a lawsuit would be filed to
remove the Lis Pendens and encumbrance he created.
Mr. Ellis was told attorney fees and related expenses incurred in removing his

unlawful Lis Pendens are deemed special damages, and removing his cloud meets the
MEMORANDUM IN OPPOSITION TO JOSEPH SMITH'S MOTION FOR PARTIAL
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required element of special damages for slander of title claims, confirmed by Rayl v. Shull
Enters., Inc., 108 Idaho 524, 530, 700 P.2d 567, 573 (1984).

The reply to Vernon's May 27, 2016 letter began with the email from Mr. Ellis,
dated May 31, 2016, stating he wanted to wait until Judge Copsey confirmed the Estate has
no real property assets, and wanted to wait to see how the Court ruled on his Motion for
Partial Summary Judgment.
Was Mr. Ellis' current Motion and Memorandum, each dated May 31, 2016,
provoked by the letter he received May 27, 2016? Mr. Ellis makes that statement in his
Memorandum ("Preliminary note" pg.I) stating "the Motion was "provoked" by Vernon's
response of May 27, 2016". Mr. Ellis recorded the Lis Pendens over a month before on
April 26, 2016, rendering suspect his "Motion" being provoked by any letter, as he knew
he had no statutory basis to do what he did.
The reply from Mr. Troupis was a clear awareness of his liability, as his Notice of
Withdrawal was immediately faxed, Saturday, June 4, 2016, stating his withdrawal as

associate counsel and from any further representation of Joseph.
Vernon's earlier research confirmed Mr. Troupis had been directly involved in
wrongful recordings of Lis Pendens before; represented Berkshire Investments and
Thomas G. Maile, and argued that case before the Supreme Court in 2012. Mr. Troupis
participated in recording that Lis Pendens for the purpose of securing payment of money.
Mr. Troupis became familiar with abuse of process, and damages resulting from such

abuse and slander to title by unlawful recordings of Lis Pendens, using a statutory tool for
an unlawful purpose to obtain leverage or as a security tool for payment of funds. See
Berkshire Investments, LLC vs. Taylor, 53 Idaho 173,278 P. 3d 947 (2012).

The Supreme Court held it a deliberate interference with the prospective economic
advantage of the property owners' rights, justifying the suit. The Court confirmed when a
Lis Pendens is recorded without any foundation under law, intended to punish property
owners, or coerce action regarding the land or to secure payment, to which no legal right
existed under the statute, a claim for abuse of process and slander to title exists.

The Court awarded huge attorney fees, including on appeal, under §12-123, Idaho
Code, confirming the Lis Pendens was in violation of Idaho's Judicial Process Standards,
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was used as a leverage to secure payment, settlement, or return of property, and constituted
a wrongful purpose with a wrongful means.
VERNON'S REQUESTED WRITTEN DISCLAIMERS FROM ATTORNEYS

In Vernon's May 27, 2016 letter, he wanted reasons for recording the Lis Pendens,
and who was making the claim to the property interests of VHS Properties, LLC, and upon
what basis was the claim being made, as no quiet title action was pending, and the probate
proceedings do not qualify for such recordings. It appeared (more likely than not) Joseph's
attorneys were seeking to encumber VHS Properties' ownership and lawful control, solely
as a potential leverage to assure payment of attorney fees (hoping to force a settlement), in
complete disregard of the statutory limitations. Mr. Troupis knew they had used that
leverage technique before in the Berkshire case, and he knew there was no lawful right to
use that process in this probate proceeding to coerce a settlement or secure payment of any
money owed, nonetheless he had before done it, and the award in that case exceeded
$100,000.00. Joseph owed his attorneys, and Messers. Ellis and Troupis are rather
"aggressive" attorneys. Vernon insisted upon receiving a written disclaimer from Messrs.
Ellis and Troupis, confirming they had not recorded the Lis Pendens for the purpose of
securing payment of their attorney fees owed by Joseph, as there was clearly no statutory
basis under the statute allowing recordings of Lis Pendens under any statutory scheme
relating to matters pending in Probate Court.

Vernon knew Mr. Troupis had first-hand knowledge of the limitations of the
recording statutes, and Mr. Troupis was infinitely aware of the limited use and limited
purpose of that statutory mechanism, and Joseph's attorneys knew no pending matters in
Probate Court qualified under the statute to allow such recordings.

Vernon wanted Joseph's attorneys to explain why they did it, and confirm whether

it was, or was not, for security purposes. They had the choice to immediately release the
Lis Pendens recordings, or produce their written disclaimer, and to date they have done
neither.
Mr. Troupis' only reply has been to immediately withdraw from the case, intensely

sensitive to unlawful recordings of Lis Pendens, reminiscent of the award approximating
$100,000.00 for actual-special-attorney fees-damages in the Berkshire matter. Mr. Troupis
knew no action was pending, as statutorily required for recording Lis Pendens under the
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provisions in §5-505, and §6-504, Idaho Code, and a liberal interpretation of Joseph's
Petition in Probate Court provides no basis to use that statutory process. No estate has been
formed of record; no letters testamentary issued, no appointment of any personal
representative; no identification or assertion in Joseph's Petition as to real property, let
alone described; and Joseph's Petition remains procedurally flawed as to the specificity
regarding a controversy of undue influence, and no quiet title action filed in district court
to challenge ownership ofreal property, where subject matter jurisdiction lies.
Notwithstanding the above, the prior determination announced by the Magistrate,
Judge Beiter, on July 8, 2015, made clear Joseph had no standing to challenge anv
transfers made under anv grant of authoritv vested in Vernon since 1999 and reaffirmed in 2008.

It was perceived Joseph's attorneys are not only "aggressive", but now becoming
unlawfully creative; knowing no legal basis existed to challenge the transfers made under
exclusive authority granted from Vernon's Mother since 1999; knowing Joseph was told
by Judge Beiter he had no standing to challenge the authority that authorized the transfers,
and regardless, the statute of limitations had passed to challenge any such authority by
anyone having standing, and the onlv person with standing was Vernon's Mother, the one
granting the authority, declaring Vernon her sole beneficiary in1990. Vernon was also to
receive all institutionally held proceeds upon her death, (P.O.D.), on her accounts, and the
2008 re-affirmation was provided to the bank, confirming Vernon's durable and
irrevocable authority to perform all financial matters and continuing authority, including
any transfers, financial matters, and filing tax returns until her death.
Had Mr. Ellis and Mr. Troupis recorded those Lis Pendens just for Joseph, despite
their knowledge that purpose alone violated the statute, they had the opportunity to
confirm they were not engaged in unauthorized usage of the statute, if they wanted to avoid
personal liability as a named defendant for their actions in a lawsuit. They remained
exposed to Rule 11 sanctions, but could disavow any intent to impact the property held
exclusively by VHS Properties, LLC, by disavowing any intent to create security for
payment, or to force some settlement, as Berkshire v. Taylor declared, the act of
"recording a Lis Pendens ... as leverage to demand money. propertv. or some advantage"
is improper, and constitutes an abuse ofprocess claim.
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To date, neither Mr. Ellis nor Mr. Troupis has provided any written disclaimer, and
that left justification to believe they recorded the Lis Pendens for an improper purpose.
They knew the Lis Pendens was an improper act; they have avoided discussion about the
statutory purpose, coupled with their avoidance to discuss the Berkshire-Taylor case;
coupled with Mr. Ellis' decision to undertake an "offensive" posture by referring the
letter(s) to the Idaho State Bar (claiming Vernon violated an ethical rule, demanding
information about a client's representation). No disclosure of any fee arrangements was
requested, as the letters so demonstrate, yet that was what Mr. Ellis chose to reveal,
refusing to provide the disclaimer requested.
ISSUES PRESENTED BY JOSEPH'S MOTION

Joseph asserts two issues: (1) whether the 2008 power of attorney executed by
Victoria H. Smith authorized Vernon to gift the decedent's assets to "his" LLC in 2012.;
and (2) whether Vernon's allegation in his Application for Probate that the decedent's
assets were preserved by transfer to the LLC, he waived the right to claim they were gifted
to the LLC.
In response to his issues, Vernon would state that the transfer to VHS Properties,

LLC, whether that transfer be called a "gift" or a "transfer", that conveyance was a valid
and lawful transfer, undertaken through the grant of authority created in 1999 and reaffirmed on April 11, 2008, before the Uniform Power of Attorney Act (UPAA) was
enacted, not restricted by the terms of the UP AA, and specifically excepted from the "Gift"
restrictions created under the UP AA because the grant of authority was "coupled with an
interest in the subject matter, along with the fact Joseph has no legal standing to challenge
the transfer, whether regarded a transfer, conveyance, "gift" or otherwise, or to challenge
the grants of authority, not just because of his complete lack of standing, but also the
statute of limitations. As to the second issue, Vernon has never conceded or waived the
fact there are no assets to be found in any estate to be opened, as he has disclosed all assets
were transferred on July 4, 2012, and there would be no assets to inventory in any potential
estate that may or may not be formed. Vernon filed his application for Testate Probate to
prevent Joseph's fraudulent attempt to obtain a position to which he was not entitled.
Vernon has never waived any right to rely upon the transfers made to VHS Properties,
LLC, as they were transferred into an entity that bears the initials of Victoria, to
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commemorate Mother's dedication and efforts and to carry forward her commitment and
legacy, as addressed hereafter.
Why Mr. Ellis avoids reference to the time period the original grant of authority
came into existence, with the vested all-inclusive authority in Vernon in 1999, remains of
interest, especially when reference to it is reiterated in the re-affirmation of that authority
expressed in the grant re-affirmed on April 11, 2008. Vernon's continuing and
unconditional authorization was identified in the DURABLE POWER OF ATTORNEY
granted exclusively to Vernon by his Mother on July 15, 1999, which was presented to the
Probate Court as among the exhibits attached to prior affidavits of Vernon K. Smith, when
filing objections to Joseph's efforts to commence Intestate proceedings.
Mr. Ellis "overlooks" the origin and continuing authority when referencing the reaffirmed 2008 grant, but each grant of authority was executed before the adoption of the
UPAA, and the 2008 grant was specifically "coupled with an interest", which excepts the
application of the restriction contained in the UPP A to any designation of a "gift", which
Mr. Ellis and Mr. Belnap must be personally aware. This may serve as yet another example

of Mr. Ellis' lack of candor in the ongoing representation of Joseph and these disingenuous
efforts at Intestate proceedings. Mr. Ellis prefers to ignore the ruling announced from the
bench on July 8, 2015, by the Probate Court, when Joseph was told he had no standing to
challenge the transfers of property, or the grants of authority, or the fiduciary relationship
between Vernon and his Mother, or to claim any conversion of real property, or come
within the statute of limitations if he had standing; Mr. Ellis prefers to ignore the
procedural deficiency of Joseph's Petition filed October 3, 2014, wherein he attempts to
challenge a Will with a factually unsupported conclusion in a pleading that fails to
demonstrate any act of undue influence taking place on February 14, 1990; Mr. Ellis
ignores the requirement of specificity to any allegation claiming undue influence, or
recognize the insufficiency by reciting "elements" only in a later objection; Mr. Ellis seems
to prefer to ignore those rules of civil procedure, and would choose to compound matters
further by advising Joseph to bring nothing to his deposition, deliberately ignoring the
expressed requirement contained in the Notice of Deposition, Decus Tecum, requiring
Joseph to bring all documents supporting his conclusion of undue influence.
Mr. Ellis also prefers to ignore the limited statutory use of a Lis Pendens, and its
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wrongful recording against real property interests held by an entity that is not a party in a
pending legal proceeding initiated under the quiet title statute in the district court.
Joseph's controversy has progressed upon what appears to be a level deliberate
avoidance, and this Court is now confronted with a motion that deliberately avoids
reference or recognition of the initial creation of the "fiduciary relationship" between
Vernon and his Mother, established between them in 1999, nine (9) years after execution
of the Will, and thereafter re-affirmed on April 11, 2008, almost three months before the

enactment of the UP AA, which was coupled with an interest, negating the restriction of
"gifting" that is identified in the UP AA. The creation of these subsequent fiduciary
relationships, vesting complete control over Victoria's assets, vested authority to engage in
what was intended to take place by the Decedent, but notwithstanding, are completely
irrelevant to the timeframe that allows any presumption of undue influence at the time of
the execution of the Holographic Will nine years before on February 14, 1999, and

another nine years later in 2008.
That grant of. authority was given specifically to Vernon to undertake any act
regarding any property interests, as he was named the sole beneficiary, and he was vested
with the authority, from and after 1999, to undertake those acts, which included any deed
transfers of any property interests, by conveyance, transfer, gift, or otherwise. That
fiduciary control given by Victoria in the later years represents no basis to challenge the
execution of the Will (another bare statement in Joseph's objection of November 14,
2014), as that grant of authority came nine years later, unrelated to the execution of the
Will, but was intended to carry into effect any need to conduct any act, or make any
transfer of any property interests, as that was consistent with Mother's intended bequeath
established by her Holographic Will. The recognition of Joseph's lack of standing explains
why Joseph's first attorney withdrew; now why Mr. Troupis has withdrawn, and now a
motion by Mr. Ellis that ignores the law, ignores the dates of the grants of authority,
ignores the validity of all-inclusive grants the pre-dated the UP AA, and ignores the
established exception to the gifting restrictions even within the UP AA to any grants
coupled with an interest, rendering the UP AA inapplicable to these all-inclusive grants,
that was coupled with an interest specifically with the April 11, 2008 re-affirmation, and
the statute oflimitations preclude any attack on any of these grants or transfers or "gifts" as
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Messrs. Ellis and Belnap would choose to construe them to be. For the Court's reference
the grants are quoted below.
The 1999 grant of authority specifically provides:
DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS: That I, Victoria H. Smith, of
5933 Branstetter St., Boise, Idaho 83714, do hereby make, constitute and appoint,
and by these presents has therefore made, constituted and appointed my son,
Vernon K. Smith Jr., of 1900 W. Main St., Boise, Idaho 83702, as my true, lawful
and exclusive agent, representative and attorney to act for me, in my name and in
my place and stead, pursuant to this durable power of attorney, with fullauthorization to act in my behalf. for any and all purposes, with the same force
and effect as though undertaken by me.
That my grant of this Durable Power of Attorney is intended to convey
unto my son, Vernon K. Smith Jr., full power and authority to do and perform
all and every act and thing whatsoever requisite and necessary to be done, as
fully to all intents and purposes as I might or could do if personally present,
and I do hereby ratify and confirm all that my said attorney has done by virtue
ofthese presents.
This Power of Attorney is durable in all respects, and shall endure the
event of disability and death, and shall never be affected by any event of disability
or death of the undersigned for any reason, manner, or purpose.
IN WITNESS WHEREOF, I have hereunto set my hand and seal this 15th
day of July, 1999.
Victoria H Smith
Victoria H. Smith
STATE OF IDAHO

)

County of Ada

)

:SS

This is to certify that on this 15th day of July, 1999, before me, the
undersigned Notary Public in and for the said Ada County, State of Idaho,
personally appeared Victoria H. Smith, known and identified to me to be the
individual whose name is subscribed to the within instrument, and acknowledged
to me that she has read and executed the same as her own voluntary free act and
deed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
official notarial seal the day and year in this certificate first above written.

Carolyn Puckett
Notary Public for
Residing at Boise, Idaho
My Commission Expires: 6-14-03
(italic, dark and underlined lettering
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added for emphasis)
The 2008 re-affirming grant of authority specifically provides:

Durable and Irrevocable Power of Attorney
I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada
County, Idaho, born
Social Security Number--------- does
herewith reaffirm, reconfirm and continue the ongoing appointment ofmy son,
from the original appointment I made
Vernon K. Smith Jr., born
in 1999, and to remain authorized to act as my unconditional attorney in fact
and agent under this Durable and Irrevocable Power of Attorney, and he is
authorized to exercise all powers and authority I otherwise possess and could
exercise in my own name and on my own behalf.
The power and authority vested in him is unconditional, unlimited and
all inclusive, and he shall have the full and exclusive power and authority to
manage and conduct all of my affairs, and to exercise all of my legal rights and
powers, including any rights and powers I may acquire in the future, and
specifically including, but without any intended limitation, to collect all funds,
hold, maintain, improve, invest, lease, or otherwise manage or dispose of any or
all of my real or personal property, or any interest therein; purchase, sell,
mortgage, encumber, grant, option or otherwise deal in any way in any real
property or personal property, tangible or intangible, or any interest therein; to
borrow binds, to execute promissory notes, and to secure any obligation by
mortgage, deed of trust or pledge; to conduct any and all business and banking
needs, of any nature or kind, including the right to sign checks and draw funds on
any and all my accounts, with the same authority as my own signature, to sign any
and all agreements and documents in my behalf, to continue any corporations,
limited liability companies and venture entities I presently have, and to organize,
reorganize, merge, consolidate, capitalize, recapitalize, close, liquidate, sell, or
dissolve any business interest, and to vote all stock, including the exercise of any
stock options and any buy-sell agreements; to receive and to endorse checks and
other negotiable paper, to deposit and to withdraw funds from any accounts, by
check or by withdrawal slips, or otherwise, to transfer funds from any account and
to do so from any bank, savings and loan; or any other financial institution in
which I have funds now or in the future; to prepare, sign and file any and all tax
returns and other governmental reports and documents, and to represent me in all
matters before the Internal Revenue Service or State Tax Commission; to have
access to all certificates of deposit, and any safety deposit box registered in my
name whether alone or with others; and to remove any property or papers located
therein; to act unconditionally with regard to any funds, stocks, bonds, shares,
investments, interests, rights, benefits or entitlements I may now have or hereafter
come to have and hold; to engage in any administrative or legal proceedings or
lawsuits regarding any rights and interests I have on matters therein; to create
trusts and to transfer any interest I may have in property, whether real or personal,
tangible or intangible, to the trustee of any trust, to engage and to dismiss agents,
counsel, and employees, in connection with any matter, and for purposes, this
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power and authority vested m my son, Vernon K. Smith Jr. is unlimited,
unconditional and all inclusive, and with the same authority and effect as though I
had caused the action to be undertaken.
This Durable Power o{Attorney is irrevocable and shall remain in full
force and effect, having been coupled with adequate consideration, and shall
not be affected, altered or impaired-by the event of my death or disability. and
shall continue in effect for all time, as it has been my long-standing intention
and desire that my son, Vernon K. Smith Jr., shall be the sole and exclusive

heir, of my entire estate, as I have so declared openly in the past many years,
because of his commitment, dedication, and devotion to my best interests,
welfare, and financial y:ell being.
Dated This 11 day of April, 2008.
Vernon K. Smith
witness
SUBCRIBED AND SWORN TO BEFORE ME, a Notary
Public for the State of Idaho this 11 th of April 2008.

John M Gibson
Notary Public for Idaho
Residing at Boise; Idaho
Commission expires: 10/16/13
Those above grants of authority came into being before the Uniform Power of
Attorney Act, (UPAA) Title 15, Chapter 12, Statutes of the State of Idaho, became
enacted, adopted and went into effect on July 1, 2008, the effect of which UPOAA
enactment validated all prior grants of authority, and even provided specific

exceptions to its application in subsequent grants of authority when the authority is
coupled with an interest in the subject of the power. Among those provisions, the
enactment provided:
15-12-103. APPLICABILITY. This chapter applies to all powers of
attorney except:
(1) A power to the extent it is coupled with an interest in the subject of
the power, including, but not limited to, a power given to or for the benefit of a
creditor in connection with a credit transaction;
(2) A power to make health care decisions;
(3) A proxy or other delegation to exercise voting rights or management
rights with respect to an entity; and
(4) A power created on a form prescribed by a government or
governmental subdivision, agency or instrumentality for a governmental purpose.
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15-12-106. VALIDITY OF POWER OF ATTORNEY. (1) A power of
attorney executed in this state on or after the effective date of this chapter is valid
if its execution complies with section 15-12-105, Idaho Code.
(2) A power of attorney executed in this state before the effective date of
this chapter is valid if its execution complied with the law of this state as it
existed at the time of execution.
(3) A power of attorney executed other than in this state is valid in this
state if, when the power of attorney was executed, the execution complied with:
(a) The law of the jurisdiction that determines the meaning and effect of the
power of attorney pursuant to section 15-12-107, Idaho Code; or
(b) The requirements for a military power of attorney pursuant to 10 U.S.C.
section 1044b, as amended.
(4) Except as otherwise provided by statute other than this chapter, a
photocopy or electronically transmitted copy of an original power of attorney has
the same effect as the original.
Each of these grants of exclusive authority, being the July 15, 1999, and the April
11, 2008 grants of exclusive authority, were issued to Vernon prior to the enactment of the
Uniform Power of Attorney Act; they were both valid and each specifically complied with
the existing laws when created. The first was a durable grant, and the latter was a reaffirmation and re-confirmation of the 1999 grant, and a re-affirmation and a continuing
grant of a durable and irrevocable grant in itself, vesting the continuing exclusive authority
and control to Vernon, as contemplated by Victoria H. Smith, with the continuation of fullauthorization to act for any and all purposes, with the same force and effect as though
undertaken by her; and to do and perform all and every act, as fully to all intents and
purposes as she might or could do if personally present, and ratified and confirmed all that
was done, and made irrevocable when coupling it with the declared interest in the subject
of the power.

THE REASON FOR THE GRANT OF AUTHORITY IN 2008
Prior to conducting any of the property transfers in 2012, Victoria had fallen on
March 16, 2008, and upon return home from the hospital, Victoria told Vernon it was time for

him to take complete control of all financial banking transactions, and conduct all financial
disbursements and transfers he deemed needed to be made, including execution of subsequent
tax filings, as the physicians wanted Victoria to remain in the house, with care assistance, as
her physical frailty increased the risk of a future fall, and she must be less active, to avoid
another fall, and it was becoming burdensome to continue with the accounting and bank
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deposits as those tasks were typically performed on weekends, but now best she remain at the
house. Vernon moved into the residence to assist with the evening caretaker for his Mother.
Victoria was still active, then being 94 years of age.
At the request of the Bank, for inclusion in their files, U.S. Bank wanted a current
power of attorney from Victoria, stating any intended inheritance or payment upon death, in
the event of death (P.O.D.), so to accomplish that end, the April 11, 2008 power of attorney
was drafted and executed by Victoria, consistent with the past authorization, carrying forward
the intentions of the Holographic Will, the earlier 1999 power of attorney, and met the Bank's
instructions for their file with U.S. Bank, being then the primary checking account. That grant
confirmed the prior exclusive powers and confirmed the bequeath before made to Vernon,
vesting full financial authority and P. 0 .D. status for Vernon, allowing financial transfers to
him in the event of death.

P.O.D. STATUS ON MOTHER'S OTHER ACCOUNTS
After U.S. Bank received their requested financial authority in April, 2008, upon
discussions relating to the status with other financial institutions, it was determined Victoria
had before placed Vernon on her other financial accounts, either declaring him signatory or
P.O.D. (Payment on Death) on accounts on file with them, so that confirmation limited
distribution of copies of either the original or re-affirming grant of authority elsewhere.
Copies of account records reflecting those P.O.D. accounts are attached as (Exhibits "10",
"11", "12", "13, "14", "15" and "16") to the Affidavit of Vernon K. Smith, constituting

confirmation of Victoria's expressed intent to others to transfer assets to Vernon, as her sole
benefactor.

DISCLOSURE OF TRANSFERS PREVIOUSLY FILED WITH THE
PROBATE COURT
The Affidavit filed by Vernon on October 14, 2014, confirmed he had transferred all
remaining interests of Victoria H. Smith to the limited liability company he had formed on
July 3, 2012, using his prior grants of authority, naming it VHS Properties, LLC, using
Mother's initials as a memorial to her legacy, specifically formed to receive all remaining
property interests by deed transfer to that entity, rather than undertake a subsequent transfer of
the property interests through testamentary disposition otherwise required to complete title
transfers under probate of the Holographic Will.
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The company name, VHS Properties, LLC, included Mother's initials for the purpose
of being a perpetual reminder and memory to Vernon about his Mother's dedication and
devotion to their common goal to preserve and protect the property interests they had
maintained over the many years, and reminiscence of his Mother's unwavering commitment
and devotion to him, being her enduring appreciation for Vernon's dedication, devotion and
loyalty to her, constantly expressed and emphasized (to Joseph's continuing embarrassment),
since her husband had died in 1966, as only Vernon was willing to dedicate his continuing
efforts, as a son and as an attorney, to provide the legal protection and the preservation of her
property rights and interests, and be her only source of predictable financial assistance over
the many years they had maintained that common goal.
The transfer was made pursuant to Vernon's all-inclusive powers bestowed upon
him, initially in 1999, and re-affirmed in 2008 (copies before filed with the court, and
again attached as Exhibits "17" and "18", to Affidavit of Vernon K. Smith), establishing
the exclusive and unlimited authority to act for any and all purposes, as fully to all intents
and purposes as she might or could do if personally present, to which she ratified and
confirmed. The grant of authority was to carry into effect any act, for any and all purposes.
That authority was bestowed nine years after she created and executed her holographic
Will, wherein she made Vernon her sole beneficiary. Only Vernon was vested with an
exclusive authority, as Joseph was long ago excluded by Mother, and Vernon was the sole
beneficiary, and Victoria wanted Vernon to hold that authority to do what he deemed
necessary and when he deemed it necessary, as he alone would decide, as the property
interests were declared his, as he provided all financial needs for his Mother and had
preserved the properties throughout the years.
Vernon decided to proceed with the sale of the Nevada property to Walter Wilson,
who had wanted to purchase it from Vernon for many years. That transaction was
completed in March-April, 2012. It was then decided all remaining assets should then be
transferred by deed to a perpetual entity, and VHS Properties, LLC, was formed and
received the final transfers.

TRANSFERS MADE TO VHS PROPERTIES, LLC
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This Motion for Partial Summary Judgment seeks to invalidate the transfers made to
VHS Properties, LLC, ·upon the pretense the transfers constitute a "gift", and Vernon did not
have the authority to "gift" the assets of Victoria to that limited liability company under the
UP AA. The "transfers" were conveyances by deed to VHS properties, LLC, and regardless
what Joseph may choose to describe the event, the transfer was made upon the grants of
authority Vernon received before the UPAA was enacted, and his all-inclusive authority was
validated by the subsequent enactment, and more to the point, that enactment has no
application to any authority that is coupled with an interest in the subject of the power.
Not only does Joseph have absolutely no standing to challenge the transfers, or to
challenge the authority under which they were undertaken, but the UPAA has no application
to any grants of authority (even after the enactment) that is coupled with an interest. Vernon
not only had an inheritable interest under a non-testamentary disposition, but he had the sole
beneficial bequeath given him under Victoria's testamentary disposition by the Holographic
Will she created February 14, 1990. The transfers were consistent with the intended bequeath
declared in the Holographic Will, and the transfer was within Vernon's exclusive right to do
as he did, as such disposition was contemplated to take place, thus the bequeath by the Will,
the reason for the grant of authority in 1999, the re-affirmation of the exclusive grant in 2008,
and the intended succession of the interests had been determined to occur in that fashion over
a quarter century ago.
Following those transfers made in 2012, being the sale of the Nevada property to
Walter Wilson in March-April, 2012, and the transfer of the remaining property interests to
VHS Properties, LLC on July 4, 2012, there were no remaining assets held in Victoria's name
to transfer through a probate proceeding, and all financial needs or obligations of Victoria
were undertaken and satisfied by Vernon, including all daily care, living expenses, liabilities,
medical care for which Victoria was financially responsible, and thereafter the subsequent
burial expenses.
When the transfer was made to the limited liability company, the members included
Victoria (Vernon's Mother) and Vernon, thereby qualifying the transfer to allow a flow
through of the tax basis attributable to those assets from the probate or her husband's estate,
allowing that basis to carry forward into the company, to be used in any future taxation
considerations relating to capital gains transactions that may arise in the distant future. VHS
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Properties, LLC, received that tax basis from what Victoria received when she acquired the
remaining community interest from her husband, upon his death in 1966.
There was no intent to liquidate any of the remaining real property interests, so that
tax basis, instead of a stepped-up tax basis, was an appropriate determination, as the usage of
the properties would continue as used over the past decades, and there was no need to get into
any "stepped up basis" available through probate. Any subsequent tax ramifications, if
required to be addressed, would utilize the valuations structured upon the actual use of the
property, should any future analysis of that ''transfer" become an issue in the context of a "gift
tax" with the Internal Revenue Service. The existing use valuation would prevail as to the
valuations of the properties that were transferred to the entity. Joseph's attempt to cause
further inquiry into that tax treatment has been to no avail.
Vernon had no intent to liquidate the remaining property holdings, as those properties
represented a lifetime of dedication by Mother and Vernon, as Vernon was her only son
willing to dedicate the effort and financial means to preserve and maintain those assets,
following their Father's death in 1966.
After Vernon became the sole member of VHS Properties, LLC, he later transferred
his member interest to his wife, Victoria Lynne Smith, on April 30, 2015, as part of a planned
transition by transfer of the membership interest, and other interests, to her, as Vernon is 70
years old, and continues his belief that asset transfers are still preferred to the process of
probate proceedings, as it avoids the invasion of privacy and eliminates exposure to public
curiosity and false claims.
During the last five years of Victoria's life, Vernon and his wife Vicki, along with the
assistance of other caretakers, dedicated their continuing efforts to the needed care and
preservation of Victoria's life, until her death on September 11, 2013, being just 50 days short
of 100 years of age. At no time did Vernon's sister, Vicky, or Joseph, ever once call or assist,
or did Joseph even come to visit Mother after 1991-92, or even come to the house to ask her
forgiveness during the last five years of her life, though before writing letters as identified
hereafter. Joseph chose to continue his isolation and distance because of their destroyed
relationship.

EARLIER HEARINGS WITH PROBATE COURT
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At no time did Vernon ever concede or waive the conclusive effects of the asset
transfer to VHS Properties, LLC. During the initial Hearing undertaken before the Probate
Court, the Hon. Christopher Beiter addressed the fact that even if any form of an Estate were
to be opened, there were no assets to require any distribution, as all interests of Victoria H.
Smith had been transferred to VHS Properties, LLC on July 4, 2012, pursuant to the
disclosure and documentation presented in Vernon's Affidavit. No assets remained for
distribution through probate. Vernon's only objective in filing for Testate Probate was to
prevent Joseph 's fraudulent attempt to create an intestate estate, not concede by such filing

for any testate probate that the assets were subject to any probate process. If any estate were
to be formed, it would be consented to by Vernon only upon one opened upon a testate
probate only, and upon Vernon's appointment as Personal Representative, and upon such an
event, he would submit a disclosure of a non-asset inventory, confirming there were no assets,
as before informing the Court, and thereupon move to close the Estate.
When Joseph was advised by the Court there were no assets to distribute, Joseph and
his counsel shifted their focus and filed their subsequent Petition on February 6, 2015,
alleging Vernon had breached his fiduciary duty, had wrongfully converted real property
assets and interests, and upon further amendment, claimed a right to an accounting. Vernon
filed his objection to both the initial and amended Petitions, and sought dismissal of those
filings, for the reasons set forth in the Memorandum submitted to the Court back on April 30,
2015, presented to the Probate Court in support of the Motion for Dismissal.
The matter came before the Court upon Vernon's Motion to Dismiss that Petition on
July 8, 2015, at which time the Court made the bench announcement Joseph had no standing
to challenge any powers of attorney, no standing to allege any breach of any :fiduciary duty;
no standing to claim a right to any accounting, and with respect to his "conversion" theory,

there was no cause of action recognized for conversion or real property or interests; and
furthermore, the statute of limitations to challenge any grant of authority relating to any
fiduciary matters was a four year statutory period, as identified in the Memorandum
supporting the dismissal, so there could never be a claim to allege invalidity, unenforceability,
unlawful or wrongful transfer, or breach of fiduciary duty regarding the creation of the
exclusive grants and all-inclusive powers established thereby, and the transactions undertaken
that transferred the assets to VHS Properties, LLC.
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Those matters were presented in Vernon's Motion to Dismiss, and at the conclusion
of that Hearing, Joseph's counsel orally dismissed the claim for conversion, upon the Court's
suggestion, and that matter, from that point on, regarded moot.
Joseph's motion for partial summary judgment now appears to ignore that event,
and now wants a ruling from the probate court, declaring the assets of the decedent,

Victoria H Smith, "were not gifted" to VHS Properties, LLC, by Vernon, prior to the
death of Victoria H. Smith on September 13, 2013, and Vernon has conceded or waived
any claim that the assets do not belong to the entity, but rather belong to an estate, yet to be
formed. That perception advanced by Mr. Ellis is simply nonsense, just as his recording of
the Lis Pendens is pure nonsense, and an actionable right of recovery for abuse of process
and slander to title.
Joseph's counsel would rather attempt to go behind what has been determined by
the probate court regarding the transfers undertaken on July 4, 2012, despite Joseph being
told he had no legal right to challenge the authority or transfer of the property interests to
VHS Properties, LLC, as the transfers were undertaken by an authority beyond Joseph's
reach, and involved transfers in which Joseph had no property interest, had no fiduciary
duty owed to him, and the statutory limitations allowing a challenge to the creation of the
fiduciary relationships could not be challenged, regardless, as it was beyond four years
from either the 1999 or the 2008 authority ( being the re-affirmation and creation of
irrevocability, coupled with an interest) and the only person with any standing to
challenge any aspect of Vernon's authority, in any event, was Victoria, the one granting
Vernon the authority initially in 1999, consistent with the intent of her Will, and the reaffirmation again made in 2008, requested by the Bank.
When Joseph is told by the Probate Court he had no legal right to challenge any
transfer made by any authority concerning any property to VHS Properties, LLC, this
current motion must be seen as either a deliberate disregard of the prior disposition, or a
misunderstanding as to what the Court told Joseph about his lack of standing to address the
grants of authority, the transfers, or the fiduciary relationship between Vernon and
Victoria. Joseph continues to lack any standing to challenge the effects of any transfers,
and had he ever had standing, the statute of limitations would render his claim untenable.
The authority was cited in previous briefings, regarding the issue of untimeliness, when
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Joseph alleged the "fiduciary relationship" with Vernon and Victoria had been in existence
for "over twenty years prior to the death of the Decedent" (paragraph 3, Count I of
Joseph's Petition for breach of fiduciary duty and conversion). The applicable statute of
limitations on a challenge to fiduciary grants is recognized to be a four year statute, since a
claim for breach offiduciary duty is not covered by any of the more specific statute of
limitations, the courts have applied a four year statute of limitations as described and
contained in §5-224, Idaho Code. See Jones v. Runft, Leroy, Coffin & Matthews,

Chartered, 125 Idaho 607, 873 P.2d 861 (1994).

JOSEPH'S CHALLENGE TO THE HOLOGRAPHIC WILL
It began on October 3, 2014, when Joseph filed his Petition in Probate Court, seeking

Intestate Probate in relation to the demise of Victoria, who died September 11, 2013. Both
Joseph and Victoria's daughter (Vicky Ann Smith Converse) had decades ago severed their
relationship with their Mother; Vicky having done so in the early 1980's, and Joseph having
done so in 1988-89, and completely after his awareness of the Will created by Victoria in
1990.
Vicky developed hatred towards Mother, refusing even to attend the funeral, and
since refused to participate in any manner with Joseph's pending controversy he chose to
instigate to seek an inheritance his Mother refused to grant him during her lifetime, and
specifically excluded any bequeath by the terms of the Holographic Will executed in 1990.
Joseph was always aware of the Will, but sought an Intestate adjudication of
Decedent's interests, wanting to force his belief to an entitlement to inheritance that his
Mother intentionally denied him. Joseph takes this approach, despite his knowledge he was
excluded from any inheritance from our Mother, and infinitely familiar that his only brother,
Vernon, had long ago been declared the sole beneficiary of their Mother's interests by her
Holographic Will executed February 14, 1990, and that objective expressed by her never
thereafter changed.
Joseph's Petition acknowledged his awareness of the Will, but states (within
paragraph 8of his Intestate Petition) that:
"an original will, obtained by undue influence, is believed to be in the possession of
Vernon K. Smith, II. Such original will has not been probated and is believed to be invalid".
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In paragraph 10 of that Intestate Petition, Joseph states:
"after the exercise of reasonable diligence, petitioner is unaware of any valid and
unrevoked testamentary instrument which may relate to property subject to the laws of this
State."
In response to that threat of an intestate proceeding attempted to be initiated by
Joseph, Vernon filed his response and objection, stating the existence of her Will, and that
probate was not necessary, as the property interests had been transferred in 2012. Vernon filed
two Affidavits in opposition to Joseph's Petition, one of which attested to the authenticity of
the only Will Victoria ever created and executed, being her Holographic Will created and
executed on February 14, 1990, and other identifying the transfers and authorities utilized to
complete those conveyances.
The Court suggested the Will be presented to the Court, to counter the Intestate
Petition filed by Joseph. Vernon filed his Application for formal probate of the Will, seeking
his appointment as Personal Representative, to prevent the wrongful attempts by Joseph to
become Mother's administrator when he was knowingly excluded from such, and his Petition
could not be allowed to prevail by default, so the application for Testate Probate was filed,
and upon Vernon's appointment as the Personal Representative, and upon issuance of Letters
Testamentary to him, he would then file an inventory disclosure confirming there were no
assets to distribute to the sole beneficiary, Vernon, as all property interests had been
transferred in 2012 by him to VHS Properties, LLC, and the appropriate motion to close the
Estate would then be filed.
Joseph's efforts were being pursued merely to undermine and defeat the long ago,
repeatedly maintained and expressed intentions of our Mother, as Joseph knew a quarter
century before that he and Vicky had been disinherited, and would receive no future bequeath
from our Mother, specifically addressed by her Holographic Will she chose to write, and from
discussions he had with her in the years following, embraced in the written correspondence
between them.
Subsequent to Vernon's filing for Testate Probate, Joseph filed an objection on
November 19, 2014, therein setting forth reference to the four elements relating to undue
influence, claiming on pg. 1, par. 1-5, that Decedent was subject to undue influence; that
Vernon had the opportunity to exert undue influence; that Vernon had a disposition to exert
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undue influence; and that the Will of Decedent's entire estate to Vernon indicates undue
influence, and Vernon had a fiduciary relationship and vested authority, creating a
presumption of undue influence (Joseph failed to disclose that fiduciary control of property
did not come into existence until nine years later).

JOSEPH'S UNSUPPORTED CLAIM OF UNDUE INFLUENCE
Joseph's assertion of "undue influence" begins with the "conclusion" only as
contained in Joseph's initial Intestate Petition, thereafter followed by recitals in his objection,
reciting the "elements" of undue influence, and reference to a fiduciary relationship (failing to
mention it was received almost a decade later).
Joseph has long been aware as to his exclusion from any bequeath and

his

disinheritance from Mother, rooted in events stemming from his behavior and conduct over
many years of behaving in such a way that he destroy his relationship with Mother, the details
of which have been portrayed in prior briefings. Joseph has acknowledged that destruction in
his subsequent letters he wrote to her in subsequent years. Joseph was familiar with the
resulting consequences, and acknowledged Mother's exclusive right to declare her bequeath
as she wanted in those letters.

HISTORIC MANAGEMENT OF PROPERTY INTERESTS
By1990,

there was very limited and periodic involvement by Joseph m any

participation in the managerial roles of the sibling brothers, as events beginning 1988-89 were
developing, as identified in prior briefing, and after the execution of the Will in February,
1990, and culminating in months thereafter in the 1990-1991 timeframe, Vernon thereafter
managed and maintained the property interests without Joseph's participation or involvement,
following Mother's election to exclude Joseph's participation in any fashion, the reasons for
which Joseph was infinitely familiar, among which reasons supported her disposition in her
Will in 1990, and addressed in prior briefmg to the Court.

JOSEPH'S SURRENDER OF MANAGERIAL ROLE
By late 1991, Joseph elected to provide written communications to our Mother, copies
of which were sent to Vernon and to several farm tenants, reciting his recognition of Mother's
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decisions, and accepted his exclusion from any further involvement, confirming it to be !!J:!!:.

Mother's own decision, nothing to do with any action, "influence", or ''undue" influence
from Vernon, whereupon Joseph made clear he accepted his exclusion for her business and
property holdings, and he accepted the fact he no longer would be involved with any of
Mother's interests, which remained that way to the date of her death. (See Exhibits "19",
"20", and "21") attached to the Affidavit of Vernon K. Smith. Those letters demonstrate

Joseph's conversations with Mother, his awareness and acceptance of Mother's exclusion of
his involvement, and confirm there exists was no form of influence exerted by anyone or
there being suggested or mentioned there was any conspiracy or undue influence to
undermine Joseph's involvement in Mother's business ventures. It was Joseph's awareness of
his own decayed relationship he caused to exist with Mother, and those letters document
Joseph's surrender of any involvement and corresponding surrender of any agency
relationship in 1991, and he either was driven away by Mother, or he walked away, but he
clearly understood Mother directed him to stay away from her property interests. Joseph
conducted unsuccessful efforts in his attempts to encourage Victoria to change her wishes and
intentions, eventually concluding it was of no avail, Joseph then sought indemnification in
September, 1992, and wanting to be indemnified from any past involvement in various
farming ventures he had previously been involved. (See Exhibit "22" attached to the
Affidavit of Vernon K. Smith).

JOSEPH EFFORTS TO RESTORE HIS RELATIONSHIP
Joseph spent much effort in subsequent years, through written correspondence to
Mother, to "rekindle" or attempt to "restore" his relationship with Mother, even attempting
during the following years to offer to purchase property from her, as he knew he was getting
nowhere with his attempts at any inheritance from her. Mother refused his efforts, and
declined to sell anything to him, instead stating she wanted him to give back what he had
taken from her instead. Mother's memory and attitude about Joseph's past behavior, and her
tenacity to remain true with her convictions and loyalties to those she trusted and relied upon
left Joseph's efforts and attempted "influence" without any effect, which once again, as
Joseph has always known, that our Mother was never subject to any influence from anyone
undue or otherwise. Even Joseph could not find a way to alter Mother's disposition and
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treatment towards him, as the letters and responses serve to confirm that his years of
corresponding efforts had no avail. Copies of various items of correspondence are attached as

Exhibit(s) "23", "24", "25", "26", "27", "28" and "29".

VICTORIA WAS NEVER THE SUBJECT OF UNDUE INFLUENCE
Our Mother was exceptionally stubborn, and once you betrayed her, and displayed
disloyalty, or engaged in an attitude to undermine her objectives or pursued a course of action
that violated her principles, such as Joseph chose to do to her with what she routinely chose to
describe as his propensity to lie, steal, and take from her, the "die was cast" and the damage
Joseph had caused was "carved in stone", and Mother's resentment for such behavior never
diminished or waned in her memory or in her attitude or regard for Joseph. The most recent
example of this deceit he perpetrated upon her occurred in 1986, but not revealed until 2000.
In 2000, Mother came to discover that Joseph had deceived her in 1986 when he
brought to her another quitclaim deed for her to sign, relating to the same property she had
given to him back in 1976 upon which Joseph built his residence. Joseph wanted her to give

him a grant of easement, instead of the permissive easement he only had from her. Joseph
represented to her he wanted to re-finance his residence, and need to show a perpetual
easement of record, in order to get a re-finance. Joseph stated to her the only difference in the
quitclaim deeds was the latter one included a grant of easement and right-of-way, as the
former made no mention of a grant of easement, and his use of the lane to reach his residence
was by permission only. Mother was gracious enough to grant him the permanent easement,
and she signed the 1986 quitclaim deed, without the benefit of comparing it to the 1976 deed.
In early 2000, Mother came to have the opportunity to compare the descriptions
recited in both the 1976 and 1986 quitclaim deeds, and then discovered Joseph had included
more land in the 1986 deed, extending his prior boundary both southward and westward into
the field, as it was reflected in the description in the 1986 quitclaim deed. Mother had
previously loaned Joseph money, which he had failed to repay, and now with that revelation
of the deed differences, she was furious with that deceit he had used to increase the area he
needed for parking his transport trucks-trailers, which she no longer would have been willing
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to give him back in 1986, so he lied to her to get the expanded area he needed for his business
operation.
Joseph's deception served to reaffirm Mother's absolute disgust for his despicable
conduct, as he had again lied to her and again stealing from her, having never been willing to
give to her, but always taking from her.
That discovery had come about through written communications to Joseph in 1999,
by Mother and Vernon, asking Joseph to remove the encroachments he had created when
expanding his fence line (where he parked his trucks) to the South and to the West, into the
adjacent field. That installed fence conflicted with the modifications that were to be made to
the irrigation flow lines and the field surface dimensions, as field re-shaping was soon to get
underway in that field adjacent to Joseph's house. Joseph refused to remove the
encroachments, responding in writing and producing his copy of the 1986 quitclaim deed
Mother had signed, that confirmed his ownership to the land. He refused to return the land,
consistent with his nature, and the disappointment only intensified.

REFERENCE TO THE UNIFORM POWER OF ATTORNEY ACT (UPOAA)
As stated previously, the UPOAA was adopted July 1, 2008, and through its
enactment, it validated all grants of authority in existence before its enactment, and
specifically excepted and excluded its application to such grants that were coupled with an
interest. Both the July 15, 1999 and April 11, 2008 grants pre-dated the enactment,
provided all-inclusive authority to do everything and anything Victoria could do, and the
final grant of the 2008 authority was specifically made irrevocable and was coupled with
an interest, as preferred by the bank, and was made irrevocable, as the bank wanted
continuity. The 2008 grant contained the confirming language:

This Durable Power ofAttorney is irrevocable and shall remain in full force and
effect, having been coupled witlt adequate consideration, and shall not be
affected, altered or impaired-by the event of my death or disability, and shall
continue in effect for all time, as it has been my long-standing intention and
desire that my son, Vernon K. Smith Jr., shall be the sole and exclusive heir, of
my entire estate, as I have so declared openly in the past many years, because of
his commitment, dedication, and devotion to my best interests, welfare, and
financial well being.
The exclusionary and "excepting" provision are identified in §15-12-103, Idaho

Code, which excepts the application of the enactment to these grants of authority, and
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precludes Joseph's attempt to now suggest, despite his complete lack of standing. that any
authority given to Vernon excluded the power of "gifting", as the very language contained
in §15-12-201, Idaho Code, excepts the application of the entire UPOAA from placing any
restriction on the use of these grants as identified in the following provision of the Uniform
Power of Attorney Act:
15-12-103. APPLICABILITY. This chapter applies to all powers of attorney
except:
(1) A power to the extent it is coupled with an interest in the subiect of the
power, including, but not limited to, a power given to or for the benefit of a
creditor in connection with a credit transaction;
(2) A power to make health care decisions;
(3) A proxy or other delegation to exercise voting rights or management rights
with respect to an entity; and
(4) A power created on a form prescribed by a government or governmental
subdivision, agency or instrumentality for a governmental purpose.
History:
[15-12-103, added 2008, ch. 186, sec. 2, p. 561.]
Joseph has no standing to challenge the validity of either grant of authority, as
Joseph is not a party to the grants, had no duty owed to him under the grants, and the
statute of limitations, regardless, had lapsed four years subsequent to the execution of those
grants, and the Magistrate Court made clear to Joseph and his former attorney on July 8,
2015, that any right of any party having standing to challenge the validity of those powers,
or the validity and enforceability of the transfers made, using those grant
lapsed, and no action will lie to challenge either of those durable
of Attorney.
CONCLUSION

This Court is requested to deny the Motion for Partia

,,._,...,_...,.,._u,

Mr. Ellis on behalf of Joseph, for the reasons set forth and argue

Dated this 27th day of June, 2016.

VERIFICATION AND DECLARATION OF THE ACCURACY OF
STATEMENTS SET FORTH ABOVE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 27th day of June, 2016 I caused a true
and correct copy of the above and foregoing to be delivered to the following persons
at the following address:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com
Attorney for Joseph H Smith

U.S. Mail
Facsimile

_JL~
/

Electronic Delivery
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

JUL O5 2016
CHRtSTOfHEl'I O. RICH, C!srk
fay STACEY LAFFERT'I'
DEPUTY

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
REPLY BRIEF IN SUPPORT
OF MOTION FOR PARTIAL
SUMMARY JUDGMENT

PRELIMINARY NOTE

Briefing format: There is a single issue presented by petitioner's motion: whether
respondent Vernon's transfer of the assets of the Victoria H. Smith Estate to his LLC, pre-death, are
transfers authorized by the power of attorney (Exhibit 2 to Seventh Declaration of Allen B. Ellis).
Substantial portions of respondent's brief address issues which are not relevant to the pending
motion and seek to inject onto the record inadmissible hearsay evidence. As the Court is aware, with
the exception of testimony through affidavits, evidence against or in support of a motion for
summary judgment must meet the same admissibility standards as would be imposed during trial.
McCoy v. Lyons, 120 Idaho 765, 770, 820 P.2d 360 (1991).

In order not to burden this Reply Brief with argument and authority respecting the
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inadmissible material contained in Vernon's brief, the attached Appendix summarizes Vernon's
argument and sets forth, also in summary fashion, Joseph's responses thereto, including his
evidentiary objections. This Appendix is incorporated herein by reference.

Vernon's about-face: In Vernon's affidavit in opposition to Joseph's Petition for Intestacy,
he testified that his transfer of all of Mrs. Smith's properties to his LLC, utilizing the power of
attorney, was for the "preservation" of Mrs. Smith's "legacy". Thereafter he applied for formal
probate of the holographic Will. Based on Vernon's affidavit and his attempt to probate the Will,
petitioner held the reasonable belief that the transfer to Vernon's LLC was not a donative act but was
intended, as Vernon put it, to "preserve" Mrs. Smith's "legacy".
However, in response to lis pendens recorded by Joseph as a potential intestate heir, Vernon
now claims that the transfer of Mrs. Smith's assets to VHS Properties, LLC, was a donative act, and
at the time of Mrs. Smith's demise there were no assets remaining in her estate. See Exhibit 2 to
Vernon affidavit and Vernon's brief (p. 5). Vernon's current position is inexplicable given his
aggressive motion practice and thorough discovery in this probate matter. That is, there was no
reason for Vernon to spend resources fighting Joseph's claim of intestacy ifthere are no assets to
inherit.
The only explanation for Vernon's current position is that he now sees the probate of the
holographic Will as problematic and he needs a backup strategy.

THE UNIFORM POWER OF ATTORNEY ACT REQUIRES
THAT IN ORDER FOR AN AGENT TO BE GRANTED
GIFTING AUTHORITY THE PRINCIPAL MUST
EXPRESSLY REFERENCE THE GRANT OF THAT POWER.

It is undisputed that the Mrs. Smith's assets conveyed to Vernon's LLC was done so without
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consideration flowing back to Mrs. Smith. It is also undisputed that the power of attorney ("POA'')
executed by Victoria H. Smith did not expressly grant to Vernon the power to make gifts. Section
15-12-201 of the Uniform Power of Attorney Act ("UP AA") recites that an agent under a POA may
make a gift of the principal' s property "if the power of attorney expressly grants the agent the
authority".
It is also notable that, where there is a grant of general authority with respect to real property,

the UP AA recites which transactions are authorized under this general authority. Although this list
of transactions includes acceptance of a gift, it does not include the authority to make a gift. See
Idaho Code§ 15-12-204,
The POA in this case was executed three months prior to the effective date of the Uniform
Power of Attorney Act ("UP AA"). Under the UP AA, POA's executed prior to the effective date of
the Act are valid if their execution "complied with the law of this state as it existed at the time of
execution" (LC. § 15-12-106). Petitioner is not contesting the legality of the execution other than
the absence of notarized acknowledgment. See below. Petitioner is asserting that the scope of the
POA does not include the power to make gifts. IfMrs. Smith had wanted to extend to Vernon the
power to make gifts, the 2008 POA would have to be amended. According to section 15-12-403 of
the UP AA: "This chapter [the UP AA] applies to a power of attorney created before, on, or after the
effective date of this chapter" (emphasis added; explanatory material in brackets). Under the case
law cited below, such express authority was required apart from any statutory mandate.

THE PREVAILING CASE LAW IS VIRTUALLY UNANIMOUS THAT IN
ORDER FOR AN AGENT TO MAKE A GIFT THE POWER OF
ATTORNEY MUST EXPRESSLY GRANT THAT AUTHORITY.
Case law: In addition to the statutory mandate of the UP AA, prevailing case law requires
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that in order to create a power to gift, the POA must expressly grant such authority. See cases cited
in petitioner's summary judgment brief and in the attached Appendix. As one California court
noted:
A power of attorney conferring authority to sell, exchange, transfer or
convey real property for the benefit ofthe principal does not authorize
a conveyance as a gift or without a substantial consideration (Alcorn
v. Gieseke, 158 Cal. 396,401; Randall v. Duff, 79 Cal. 115, 125, 3
LR.A. 754, 756; Mott v. Smith, 16 Cal. 533, 557; Bertelsen v.
Bertelson, 49 Cal. App. 2d 479, 484; Bank ofAmerica Nat. Trust &
Savings Ass 'n v. Perry, 41 Cal. App. 2d 133, 136); and a conveyance
without the scope ofthe power conferred is void. (Alcorn v. Gieseke,
supra, 158 Cal. 396, 401; Alcorn v. Buschke, 133 Cal., 655, 657;
Randall v. Duff, supra, 79 Cal, 115, 125, 3 LR.A. 754, 756; Dupont
v. Wertheman, 10 Cal. 354, 367.)

Shields v. Shields, 19 Cal.Rptr. 99, 101 (App. 1962) (emphasis added).

Idaho narrowly construes powers granted by a POA: In Arthur v. Kilpatrick Brothers
Co, 47 Idaho 306, 274 P. 306 (1929), the subject power of attorney gave the agent the power to
"perform all and every act and thing whatsoever requisite and necessary to be done in and about the
premises". However, the Court ruled that the agent's deed was ineffective because the power of
attorney did not give the agent "the power to convey real estate". Id., 47 Idaho at 310.

BY CONVEYING MRS. SMITH PROPERTY TO HIS WIFE, VERNON
ATTEMPTED TO FRUSTRATE HIS CLIENT'S TESTAMENTARY
INTENTION AS EXPRESSED IN THE 2008 POWER OF ATTORNEY.
Although silent as respects gifting authority, Vernon asserts that the POA authorized him
to preempt Mrs. Smith's testamentary rights. He did so by gifting the entirety of her estate to his
second wife, VictoriaL. Smith. See Vernon's brief, p. 19. 1

1

Under the doctrine of transmutation, Victoria L. Smith can now claim, assuming the correctness
of Vernon's claim of authority, that she holds ownership of the Smith Estate as her separate property, i.e.,
a gift from her husband Vernon. Barrett v. Barrett, 149 Idaho 21,232 P.3d 799 (2010).
REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 4

001010

Suffice it to say that Mrs. Vernon Smith was not among the natural objects of the decedent's
bounty, to borrow a timeworn phrase from the nineteenth century.
In the POA, drafted by Vernon, it was Mrs. Smith's declared expectation that she would
execute a will, and that "it has been my long-standing intention and desire that my son Vernon K.
Smith, Jr., shall be the sole and exclusive heir of my entire estate . . ." See Exhibit 2 to Ellis'
Seventh Declaration. The reference to "long-standing intention" suggests that a will has not yet been
executed and casts a further shadow upon the validity of the 1990 holographic Will. In drafting the
POA which included this last, self-serving paragraph, Vernon has been "hoist with his own petard"
(Hamlet). In the Vernon-drafted POA, Mrs. Smith's expressed testamentary intention contradicts

Vernon's assertion that the POA authorized him to give away all or even a portion of the Estate.2
BY SEEKING TO PROBATE THE HOLOGRAPHIC WILL
AND OPPOSING PETITIONER'S CLAIM OF INTESTACY,
VERNON IS EQUITABLY ESTOPPED TO ASSERT THAT
NO ASSETS REMAIN IN THE SMITH ESTATE.
As noted above, Vernon has proffered the holographic will into probate and has vigorously
litigated its validity. This conduct lent credibility to his assertion that Mrs. Smith's assets were
conveyed to VHS Properties, LLC, in order to "preserve" her "legacy". Now, in a reversal of
position, Vernon asserts that there are no assets in the Estate because of the conveyance to his LLC.

2

Vernon has transparently sought to impose his will on Mrs. Smith. He drafts a simple power of
attorney for his 95 year old client (Exhibit 2) and includes a bizarre paragraph referencing Mrs. Smith's
testamentary intent. When one considers her purported will ( executed in Vernon's presence), Mrs.
Smith, a layperson, comes across as a seasoned probate attorney drafting her own will, i.e., (1) "serve as
executor without bond", (2) actually invoking the arcane term "holographic", and (3) including language
intended to defeat any claims of Vernon's siblings that they have the status of pretermitted heirs.
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Under Idaho law, Vernon is equitably estopped to deny that the property now held by an LLC
owned by his wife are assets of the Smith Estate. Four elements are required to establish a claim for
equitable estoppel: (1) concealment of a material fact, i.e., that the property was transferred by
Vernon with donative intent; (2) petitioner could not have discovered that Vernon acted with
donative intent in the transfer to the LLC; (3) Vernon intended that Joseph rely on his conduct, i.e.,
Vernon remained silent, allowing motions and discovery to go forward; and (4) Joseph relied upon
Vernon's representations to his detriment, i.e., incurring time and attorney fees in resisting probate
of the holographic will. See Sorensen v. Saint Alphonsus Regional Medical Center, 141 Idaho 754,
118 P.3d 86, 91 (2005).
The imposition of equitable estoppel prevents Vernon from denying that conveyance of the
property to the LLC was a means of "preserving" the decedent's "legacy" and that such property
remains in the Smith Estate.
VERNON'S ARGUMENT THAT THE UPAA IS NOT APPLICABLE
BECAUSE THE POA IS "COUPLED WITH AN INTEREST"
IS NOT COHERENT AND MISUNDERSTANDS THE
RATIONALE BEHIND THE SECTION IN QUESTION a.c. § 15-12-103)
Section 15-12-103 (1) states: "Applicability. -This chapter applies to all powers of attorney
except: (1) A power to the extent it is coupled with an interest in the subject of the power, including,
but not limited to, a power given to or for the benefit of a creditor in connection with a credit
transaction".
First, Vernon fails to identify the interest he held in the real and personal property owned by
Mrs. Smith so as to qualify for a "coupled interest". The P.O.D. accounts are a mere expectancy
which were contingent upon Vernon surviving his mother. Secondly, he apparently erroneously
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believes that the status of having a coupled interest impacts the scope of the POA. Not so. This
exclusion for "coupled interests" is to lift the burden of being a fiduciary on the agent where he is,
in fact, a partner or creditor of the principal. See Official Comment to the section. More to the
point, even were there a coupled interest, Vernon's status as a fiduciary would not be extinguished
given his role as Mrs. Smith's attorney.
BASED UPON THE POWER OF ATTORNEY AND VERNON'S STATUS
AS MRS. SMITH'S ATTORNEY, HIS TRANSFER OF THE SMITH
ESTATE TO HIS WIFE SHOULD BE RESCINDED BASED UPON THE
BREACH OF HIS FIDUCIARY DUTY TO HIS CLIENT AND PRINCIPAL.
Idaho has long held that where, in the context of a transfer of property, there has been a
fiduciary breach or fraud pertaining to the transaction in question, that transaction or transfer should
be rescinded. Gridley v. Ross, 37 Idaho 693,217 P. 989 (1923). With respect to Vernon's transfer
of the Smith Estate to Vernon's LLC and then to Vernon's wife, petitioner's retained expert, Lyman
Belnap, opines that such conduct constitutes a breach of Vernon's fiduciary duty to his client. See
Declaration of W. Lyman Belnap. As noted above, in the 2008 power of attorney, Mrs. Smith
expressed her intention to dispose of her estate by testamentary disposition.
VERNON'S TRANSFER OF MRS. SMITH'S PROPERTY PURSUANT TO THE
POWER OF ATTORNEY IS A NULLITY BECAUSE THE POWER OF
ATTORNEY DOES NOT QUALIFY FOR RECORDATION, i.e. IT HAS
NOT BEEN ACKNOWLEDGED AS REQUIRED BY IDAHO§§ 55-710 AND 55-805.
Although notarized, the notarial recitation in the 2008 POA is in the form of a jurat, i.e.
"subscribed and sworn to before me", rather than an "acknowledgment" in the form prescribed by
Idaho Code§ 55-710:
Form of certificate. - The certificate of acknowledgment, unless it
is otherwise in this chapter provided, must be substantially in the
following form:
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State ofldaho, county of ..... , ss.
On this _ day of _ _. . , in the year of_, before me (here insert
the name and quality of the officer), personally appeared--~
known or identified to me (or proved to me on the oath of ___J, to
be the person whose name is subscribed to the within instrument, and
acknowledged to me that he (or they) executed the same.
According to Idaho Code§ 55-805, in order for a document to be recorded it must carry an
acknowledgment as prescribed by section 55-710 set forth above.

This requirement is also

referenced in the UP AA at section 15-12-301. Absent recordation of Vernon's purported authority
to transfer Mrs. Smith's real property during her lifetime, there is a break in the chain of title
rendering sale of the real property impossible until title is legitimized through the probate process.

CONCLUSION
No gifting authority: The powers of attorney referenced by Vernon did not give him the
authority to transfer Mrs. Smith's real and personal property to his LLC, VHS Properties, lacking,
as these authorities did, any express reference to gifting authority. See Idaho Code§§ 15-12-201 and
15-12-204 and cited case authorities. In her 2008 power of attorney, Mrs. Smith explicitly reserved

her rights of testamentary disposition. Vernon's transfers of her property by invocation of the POA
should be declared void. There is no legal or factual basis for asserting the POA is "coupled with
an interest" which would authorize the donative transfer of Mrs. Smith's properties to Vernon's
limited liability company. This section of the UP AA addresses the fiduciary duty of an agent, not
the scope of the power of attorney.

Estoppel/fiduciary breach: Even if the powers of attorney did confer gifting authority,
Vernon is estopped equitably to assert such authority. Moreover, by conveying Mrs. Smith's Estate
to the LLC and then conveying Mrs. Smith's membership in the LLC to himself, he breached his
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fiduciary duty to Mrs. Smith given her expressed intention for a testamentary disposition of the
Estate (Exhibit 2 to Seventh Ellis Declaration).

Relief sought: These conveyances (Exhibits E and F to Vernon's October 14, 2014,
affidavit) should be declared void ab initio with the additional declaration that the subject properties,
both real and personal, remain in the Victoria H. Smith Estate.
Dated this 5th day of July, 2016.

AllenB~lh
Attorney for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 5th day of July, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83 702

_ _ U.S. Mail, postage prepaid
X Hand delivery
_ _ Overnight delivery
_ _ Facsimile (345-1129)

REPLY BRIEF IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT- 9

001015

-

SUMMARY OF VERNON'S BRIEF OPPOSING THE MOTION
FOR PARTIAL SUMMARY JUDGMENT AND SUMMARY RESPONSE.
(numbered paragraphs track Vernon's paragraph hedings)

1.

Joseph's motion and attack on the transfers (pages 1 - 7)
a.

Vernon's Argument: The court has ruled that Joe lacks standing to
challenge the enforceability of the transfers to VHS, LLC.
Joseph's Response: Judge Bieter ruled that until the holographic will was
ruled to be invalid, it was premature for Joe to assert VK's fiduciary breach
in the management of estate assets. The current motion challenges the
validity of the transfer of the entirety of Mrs. Smith's property to the LLC.

b.

Vernon's Argument: Joe has no factual basis for his claim of undue
influence.
Joseph's Response: This point is not relevant to the motion at hand which
challenges the invalidity of the transfer of estate assets to Vernon's LLC.

c.

Vernon's Argument: The lis pendens is not valid, i.e., not authorized by LC.
§ 5-505 and 6-504 because there is no quiet title action pending.
Joseph's Response: The statute authorizes the recording of a lis pendens
where the pending action may affect the "title or the right of possession of
real property". Joe's petition seeks to have the will invalidated. If such
occurs, then the real property will pass to the three intestate heirs and not to
Vernon as sole beneficiary. That is, Joe's petition may affect title to the
property.

d.

Vernon's Argument: Under section 6-504, a lis pendens cannot be recorded
where the complaint in question has been filed in magistrate court. That is,
a complaint filed in magistrate court cannot be the subject of a lis pendens.
Nor can the probate court adjudicate the issue of ownership.
Joseph's Response: Section 15-3-106 of the Probate Code authorizes the
probate court (magistrate) to "determine any other controversy concerning a
(sic) succession . . ." If the probate court can adjudicate ownership ofreal
property, a lis pendens is properly recorded when title to the real property is
being litigated.

e.

Vernon's Argument: From the outset, it was clear by the record that VHS
owned all assets of the decedent and there were no assets in the "estate" of
the decedent at the time of her death.
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Joseph's Response: In VK' s affidavit for pro bate ofthe will, he testified that
the transfer to the LLC was for the purpose of "preservation" of the
decedent's "legacy".
f.

Vernon's Argument: Motion for partial summary judgment was not
provoked by VK's letter that the LLC owned all of Mrs. Smith's assets by
virtue of a pre-death transfer by VK based upon a power of attorney.
Joseph's Response: VK's letter is dated May 27th (Exhibit 1). The motion
for partial summary judgment was filed June 1st, Petitioner Joseph had
assumed because VK was seeking to probate the holographic will that,
indeed, the transfer to VHS was intended by VK to "preserve decedent's
legacy". VK's letter dispelled that misconception.

2.

Vernon requested written disclaimers from attorneys (pages 7 - 9)
NOTE: THIS ARGUMENT HAS NO RELEVANCE TO THE
PENDING MOTION FOR PARTIAL SUMMARY JUDGMENT.

a.

Vernon's Argument: Vernon demanded to know whether the lis pendens
was a means of security for Joe's attorney fee obligation.
Joseph's Response: This demand by Vernon coupled with the threat of
litigation was a violation of the rules of ethics and was a form of extortion.
It caused attorney Troupis to withdraw from the case. It also precipitated the
Eighth Declaration of Allen B. Ellis to disclose to Vernon (with the client's
consent) Joseph's hourly fee contract with his counsel in order to avoid the
threatened litigation.

b.

Vernon's Argument: To date neither Troupis nor Ellis have provided a
written disclaimer that the lis pendens was not recorded to insure the payment
of their fees.
Joseph's Response: Not true. See Eighth Ellis Declaration disclosing
hourly fee arrangement and denying any interest in the real property that is
the subject of the lis pendens.

c.

Vernon's Argument: Troupis recorded a wrongful lis pendens in the
Berkshire/Taylor case which was both the inspiration of the lis pendens in
this case and cause of his withdrawal, i.e., he was "intensely sensitive" to
unlawful recordings.
Joseph's Response: Any misuse of lis pendens in that case occurred well
before Troupis became attorney of record
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Issues presented by Joseph's motion (pages 9 - 15)
a.

Vernon's Argument: Transfer of the decedent's property to the LLC was
valid even if deemed a gift. The transfer was valid by the 1999 and 2008
powers of attorney because they were made prior to effective date of the
UP AA and existing law did not require that the power to gift be expressly set
forth.
Joseph's Response: The UP AA "applies to a power of attorney created
before, on or after the effective date of this chapter". See Idaho Code§ 1512-403(1). The Commentto section to section 15-12-201 which requires that
the authority to gift be expressly set forth in the power of attorney states that
"growing trend among states" is to require that the authority to make gifts be
expressly set forth. In addition to the authorities set identified in the initial
briefing, the following decisions are consistent with the requirement that
gifting be expressly authorized in the POA. Fujino v. Clark, 71 F.Supp. 1,
4 (D.Hawaii, 1947); Gouldyv. Metcalf, 12 S.W. 830,831 (Tex 1889); Brown
v. Laird, 291 P. 352,354 (Or. 1930); Hodges v. Surratt, 366 So.2d 768, 773
(Fla.App 1979); Estate of Rolater, 542 P.2d 219,223 (Okla. App. 1975).
The 2008 power of attorney authorizes Vernon "to manage conduct all of my
affairs" (Exhibit2). According to 72 C.J.S. §25 (1951): "Gifts. Power to sell
does not include authority to make a gift of the subject matter, or convey it,
without consideration, and such a transfer is void".
In Arthur v. Kilpatrick Brothers, 47 Idaho 306 (1929), the power of attorney
gave the agent "full power" to deal with the principal's property, but did not
specifically reference real property. The Court ruled that the power of
attorney did not authorize the conveyance of real property.

b.

Vernon's Argument: Vernon had a fiduciary relationship with the decedent
which gave Vernon complete control over Mrs. Smith's assets and he was
sole beneficiary.
Joseph's Response: As a fiduciary, Vernon's first duty was to act in the best
interests of Mrs. Smith. He did not gain some "control" until the power of
attorneys were signed which authority did not include gifting.
Until the decedent dies, "sole beneficiary" is an uncertain status.

c.

Vernon's Argument: The Uniform Power of Attorney Act ("UP AA") is not
applicable where a power is "coupled with an interest in the subject of the
power". (§15-12-103). Vernon was a POD beneficiary on several of the
decedent's accounts. Also, a power of attorney executed before the inception
of the UP AA is valid if its execution complied with the law.
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Joseph's Response: Vernon fails to identify "coupled interest" in either the
personal or real property. "Valid execution" has nothing to do with scope of
the power of attorney.
4.

Vernon's Argument: The reason for the grant of authority in 2008 (pages 15, 16).
JOSEPH'S RESPONSE: THIS SECTION IS NOT RELEVANT TO
THE PENDING MOTION AND CONTAINS HEARSAY.

5.

Vernon's Argument: P.O.D. status on mother's other accounts (page 16).
JOSEPH'S RESPONSE: THIS SECTION IS NOT RELEVANT.

6.

Vernon's Argument: Disclosure of transfers previously filed with the probate
court (pages 16, 17).
Joseph's Response: According to Vernon's Application for Formal Probate, the
transfer to the LLC was to "preserve" the estate assets. See l(t) above.

7.

Vernon's Argument: Transfers made to VHS Properties and Vernon's wife
(pages 17 - 19)
Joseph's Response: Unclear where Vernon is going with this.

8.

Vernon's Argument: Earlier hearings with probate court ( pages 19 - 22)
a.

Only purpose for probating will was to prevent Joseph's fraudulent attempt
to create an intestate estate. Vernon then intended to submit a "non-asset
inventory".

b.

Joseph held to have no standing to allege fiduciary breach. See l(a) above.

c.

Judge Bieter's ruling on no standing is a bar to Joe's motion for partial
summary judgment.

Joseph's Response: The issue of standing must be distinguished from whether
Vernon had the authority to gift the real property. Because it had not been
adjudicated whether Joe had an interest in the real property, he lacked standing to
allege conversion or fraud. However, as a potential intestate heir, he does have
standing to challenge whether Vernon had the authority to remove Mrs. Smith as
owner of the prospective estate assets and gift them to himself.
9.

Vernon's Argument: Joseph's challenge to the holographic will (pages 22-24).

10.

Vernon's Argument: Joseph's unsupported claim of undue influence (page 24).
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11.

Vernon's Argument: Historical management of property interests (page 24).

12.

Vernon's Argument: Joseph's surrender of managerial role (page 24).

13.

Vernon's Argument: Joseph's efforts to restore his relationship (page 25).

14.

Vernon's Argument: Victoria was never the subject of undue influence. (Page
26).
JOSEPH'S RESPONSE: POINTS 9 THROUGH 14 HAVE NOTHING TO DO
WITH THIS MOTION AND CONTAIN UNSWORN HEARSAY.

15.

Vernon's Argument: Reference to the Uniform Power of Attorney Act (UP AA)
(pages 27, 28).
Joseph's Response: UP AA did validate all grants of authority which existed prior
to its July 1, 2008, effective date "if [their] execution complied with the law of this
state". But the UP AA did not create authority where, in the first instance, none
existed, e.g., the power to make gifts.
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VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

A.M-------

JUL O5 2016
CHRISTOPHER o. RICH, Clerk
By TYLER ATKINSON
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
REPLY MEMORANDUM IN
SUPPORT OF MOTION TO
DISMISS, JUDGMENT ON THE
PLEADINGS, COMPLIANCE
WITHDISCOVERYREQUESTS
AND NOTICE OF DEPOSITION,
AND REQUEST FOR
ATTORNEY FEES

INTRODUCTION
Respondent, Vernon K. Smith (hereinafter "Vernon"), filed his Motion to Dismiss the
pending Petition filed by Joseph for Intestate Probate, due to continuing failures to assert any
factual basis or circumstances to support such a claim with the required particularity, as
mandated by case law and as maintained in the established pleading practices. Joseph has
recently submitted his response on June 27, 2016, stating in the "Preliminary note" that this
"pleading lapse" is just an irrelevant concern, and then refers to Judge Bieter' denial of Vernon's
Motion for Summary Judgment, when Vernon sought summary disposition because Joseph
declined to demonstrate material facts that could prevent entry of summary judgment. The Court
never addressed the "pleadings"; only considered the "inferences" suggested in the arguments
presented by Mr. Troupis, who has since withdrawn from the case. The "lack of sufficiency" in
Joseph's "pleadings" reflects the disregard by Joseph's prior attorney, Stephen Sherer, to
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properly plead matters that must be pled with specificity and particularity when alleging
concepts of fraud, fiduciary fraud, and asserted acts alleged to be an exertion of undue influence.
The summary proceedings never addressed the lapse in the pleading mandates, as that
was not the issue addressed in those proceedings. The disposition merely addressed the possible
"inferences" suggested by Joseph's counsel, from which inferences the court chose to deny the
motion for summary judgment.
Other than possible notes in the court's file, there was no written decision from the
Magistrate to enable this Court to review the oral presentation of the Magistrate at that hearing.
This Court may review the audio of those proceedings, and listen to what the court come to
observe when Mr. Troupis suggested that the reference to the phrase "holographic will", written
within the Will of Victoria H. Smith left him the inference that someone had to suggest the
inclusion of that phrase, as he had never seen a Will written by a "lay" person contain that
phraseology (despite the fact Victoria was married to an attorney, Vernon K. Smith Sr.; she had
her husband's "Holographic Will" in her possession since 1961, containing that very same
inclusion of "Holographic Will", and Victoria had three attorneys representing her and her
husband's Estate, dispatching files to other attorneys and representing her interests from 1966 to
1976, a period of ten years with Victoria having extensive contact with those attorneys while
Vernon was attending Gonzaga University and law school at the University of Idaho, who only
later assumed the exclusive obligation to provide legal services required by his Mother,
beginning with substitution of counsels in Vernon Sr.'s Estate in 1976, and his continuing
assumption of the on-going financial obligations). Mr. Troupis suggested that "someone" who
would have advised her was, more likely than not, Vernon advising his Mother, and it was he
who told her to include that phraseology. Had Mr. Troupis chosen to be honest and forthright,
rather than seeking to create such a false "inference" and impression, he needed only to review
the Will of Victoria's husband he prepared and gave to her in 1961, containing that phrase used
by him, her husband and a lawyer, and Mother, being the wife of a lawyer, and having three
other attorneys representing her from 1966 until 1976, Victoria was very familiar with the
concept, and copied Vernon Sr.'s use of the phrase in her own holographic Will. That "false"
inference was an insult to Vernon, his Mother, and even to Joseph, who knows the origin of her
Will, and that inference should evaporate when the court reviews the Will of Victoria's husband,
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which has been attached to the Affidavit of Vernon K. Smith recently filed with the Court on
May 2, 2016, see Exhibits F and G.
Mr. Troupis has then made the "inference" that because Victoria had referenced, by
name, each of her three children in her Will that also served to suggest that someone had to tell
her to include that specific reference by naming each of her children, and the "inference" is that
Vernon would have been the one to have told her to do that, and furthermore ( suggested to be ·
the third "inference"), Vernon has always been in some form of a "fiduciary relationship" with
his Mother over the many years, as acknowledged by Vernon to have existed in one form or
another over the years since his Father died in 1966, and those "inferences", compounded by the
fiduciary relationship, served to create the basis for the application of a rebuttable presumption
of undue influence. The "pleadings" were never brought into that discussion, and those
"inferences" were factually unsupported, but served the purpose to prevent entry of summary
judgment at that proceeding.
It is rather interesting that Joseph would encourage Mr. Troupis to argue that Vernon had
been the one telling his Mother to name each of her children in her Will, as Joseph should recall
quite well the extensive communication Mother had with her three children and her three
attorneys (Willis Sullivan, Joseph Imhoff, and Jess Hawley), following the death of Sadie Grant
in 1968,

being Victoria's Mother-in-law, the mother of her late husband, an issue arose

regarding Sadie's Will, as Sadie left the only asset she had to her daughter, Marie Yotz, that asset
being a Promissory Note signed by our Father, in the principal sum of $20,000.00. Sadie's Will
only mentioned Marie, failing to include any mention or reference to Vernon Sr., her only son,
but understandably so, because her son had died two years earlier, in 1966.

Because of that

failure, Victoria was contacted by Marie's attorney in California (Marie lived in or near
Anaheim, California), and he addressed this "defect" in the Will, inquiring if either Victoria or
her children were inclined to present any challenge to that Will, and if not, when could they
expect payment on the Note. This issue was then discussed between Victoria, her three attorneys
in Boise, and most importantly, discussed the matter with her three children, Joseph, Vicky and
Vernon. At that time Vernon was graduating from Gonzaga University, and to attend law school,
but had no knowledge as to the requirements of the contents of Wills, so it was an education that
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Joseph, Vicky and Vernon received through their participation in the conversation that Victoria
had with her attorneys.
Victoria explained to each of children (Joseph, Vicky, and Vernon) that her attorneys
informed her that Sadie's failure to mention Victoria's late husband (our Father) in Sadie's Will
had rendered the Will to a lawful challenge for failure to identify and refer to Sadie's known
children, who were potential heirs, and it was then a question as to what the heirs of Vernon Sr.
wanted to do. Vernon Sr.'s sole heir under his Holographic Will was his wife, Victoria, but
Vernon Sr.'s "per stripes" heirs, in a representative capacity upon the death of his mother, should
there be no enforceable Will (a right of inheritance by virtue of representative distribution),
would include Vernon Sr.'s three children, who could be in line for an inheritance under that
representative distribution, if the Will were challenged and declared unenforceable. Victoria
refused to allow any challenge to Sadie's Will, as Marie needed financial assistance, and if Sadie
wanted to give the Promissory Note to Marie, it was Victoria's responsibility to honor Sadie's
wishes, despite the right of a potential challenge, and the only question remaining was how and
when would Victoria be able to pay Marie the obligation owing under the Note, as that
obligation fell upon Victoria. Vernon Jr. immediately sided with Mother's wishes, committing to
provide financial assistance she would need from the leaf cutter bee income he would then be
generating; Vicky followed suit and agreed to allow Marie to retain any share to which she could
claim. Then it came to Joseph, who was then living in Mother's homestead farm house, paying
nothing to her, and operating his fledging startup trucking business, hauling for local businesses
without having the required PUC or ICC authority (that later became Vernon's first Federal case
after law school- representing his brother in Federal Court on Federal ICC violations). As one
might imagine, Joseph wanted to challenge the Will and take what share of the payment under
the Note he could get. Mother was irritated with that position, as Marie was of advanced age,
either then divorced or widowed, and needed financial assistance, and most importantly, the Note
was Victoria's responsibility to honor the obligation of her husband he owed to his mother, Sadie
Grant, a $20,000.00 debt, accruing interest at 6%, and that was now Mother's obligation to pay
that note. Essentially, Joseph wanted his own Mother to pay one-third of the proceeds due under
the Note to him, and by that attitude Mother was somewhat irritated and incensed, when he, as
the older son, should be helping her pay the debts and obligations of the Estate, and not
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complicate his aunt's life. It was an interesting course of events, as it portrayed Joseph as the
"taker" he was (we must remember Joseph's comment during a meeting in our Father's Office
when it was explained that Mother was the sole benefactor under her husband's Will, and
Joseph's comment was "You mean she gets it all", offending Mother at that event).
Mother's insistence on how to address Sadie's Will prevailed, and as she directed, no
challenge would be made by her attorneys, and Marie then agreed to wait for payment until
funds could be generated to satisfy the Note. Marie was patient until 1976, when she retained C.
Ben Martin to file a Petition to remove Victoria as the Executrix of Vernon Sr.'s Estate, at which
time Vernon Jr. was then instructed by Victoria to substitute in as her counsel and become the
attorney for Victoria and represent her interests in Vernon Sr.'s Estate, and in that process
Vernon ultimately paid the entire Note out of his law office earnings, thereby causing the
withdrawal of the Petition, paying in excess of $34,000.00, in three annual installments, and
Joseph, true to his nature, failed to contribute any financial assistance in resolving that matter.
From that event forward, Vernon assisted his Mother with all matters she requested legal
assistance, though never needing any advice as to who would be her benefactor(s) or how she
would choose to write her own Will. That event with Sadie Grant and the discussions with her
attorneys made her infinitely familiar with the content of any will, and the need to identify
children and who among them would inherit her interests.
However, it was upon those comments made by Joseph's attorney, Mr. Troupis, that the
Magistrate denied the Motion for Summary Judgment, emphasizing a fiduciary relationship
existed, along with the reference to "Holographic Will" and identity of her children, creating
issues for denying summary judgment and requiring a trial upon such inferences.
Within the "Preliminary Note" of this Opposition Memorandum, , Mr. Ellis makes the
statement that: "Implicit in Judge Bieter's ruling is that the "pleadings" presented a "genuine
issue" of"material fact", i.e., that the complaint was well pleaded and passed Rule 9(b) muster."
No such "implicit" finding was created, nor was any ruling forthcoming to incorporate
that as part of that decision, nor was such a perception of "'well pleaded" or "pass muster"
presented or argued in the briefing or during arguments for the Magistrate to address the lack of
sufficiency of the pleadings.
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Vernon has yet to see any genuine issue of material fact presented to support any claim of
undue influence, and that was his reasoning for filing for Summary Judgment. There had been no
showing made to establish any basis to demonstrate that Victoria was ever susceptible or subject
to undue influence, let alone on February 14, 1990, or that Vernon exerted any undue influence
on February 14, 1990, or that Vernon was pre-disposed to exert undue influence upon his
Mother, or that the Will which served to disinherit Joseph and Vicky, was the product of any
undue influence. The Magistrate, however, concluded the "inferences" suggested, along with
there being an historic "fiduciary Relationship" may serve to create an issue.
Upon reviewing Joseph's Petition, there was no mention of any relationship, but appeared
later in the Objection filed to Vernon's Testate Application. It remains impossible to conclude
that Joseph even stated within his "Objection" a defined "fiduciary relationship" that even
qualified for the application of a "rebuttable presumption", as it appears, as a matter of law, the
only "fiduciary" serving to qualify for application of a rebuttable presumption is a "fiduciary"
that vests control over the assets of the decedent within the future beneficiary, and that fiduciary
never took place until a decade later, on July 15, 1999, when that exclusive authority was vested
in Vernon, nine years after he was declared the sole beneficiary of Mothers interests, which
exclusive authority was thereafter re-affirmed, at the request of the bank, on April 11, 2008,
which was then expanded to be coupled with an interest in the subject matter.
Aside from questioning the Magistrates reasoning for allowing those "inferences" and
generic reference to a "fiduciary relationship" to be enough to deny the summary judgment
motion, there is no persuasive argument to challenge the pleading deficiency there is no factual
allegations contained in Joseph's Petition for Intestate Probate to present a valid claim of undue

influence, and the naked reference to the elements of such a claim within the Objection
defective, if it were to be regarded within the Petition. Joseph has never alleged a "fiduciary
relationship" with any particularity to identify the "Fiduciary" that must exist at the time of the
execution of the Will.
That there has been a pleading failure from the inception of Joseph's Petition, as the
statements in the Petition for Interstate Probate represent only a conclusion of law, and his
subsequent objection presents only the bare elements of a claim, completely devoid of not any
allegations of fact to support any element with facts; that there has been a continuing failure to
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produce, disclose, or provide any facts that demonstrate any of the elements to the event of_
February 14, 1990, and nothing but pure speculation surrounds the discovery presented thus far,
failing to produce or reveal any facts that support the elements of required acts to have existed on
February 14, 1990, which is further overshadowed by the complete refusal to comply with the
directive that mandated Joseph, through the Notice of Deposition, Duces Tecum, to bring all
supporting evidence to his deposition, and once again, that only serves to demonstrate there is no
such evidence, and that serves to explain why no facts were ever pled in Joseph's Petition, and
no meaningful discovery produced.
Not only are Joseph's pleadings wholly insufficient, failing to amend does justify
dismissing his Petition altogether, and that pleading deficiency, coupled with his violation of the
provisions of the duces tecum deposition notification (bring a family album only), where Joseph
deliberately has failed to bring any supporting evidence relating to his conclusion of undue
influence, compels dismissal. Joseph represented during his deposition the reason he declined to
bring such "supporting evidence" was instruction from his attomey(s) to bring nothing.
Knowing Joseph, he would rather say he was instructed to bring nothing, than say he had no
supporting evidence to bring. Either way, for whatever reasons, it should remain fatal to his
claim, as the fact he brought no supporting evidence with him, whether upon advice and
instruction of his counsel( s), or because no supporting evidence exists, the statement and
consequence reflects poorly upon his claim, as well as upon his counsel(s) and their advice, as
such result must be viewed as both offensive and unacceptable to the Court, and justify this
Court's exercise of authority to impose terminative sanctions against Joseph, as Joseph brought
no supporting evidence to his deposition, placing the blame upon his counsel(s) who he claims
instructed him to bring nothing , and has yet to produce any supporting evidence to produce any
relevant facts to support the elements of the claim of undue influence relating to the execution of
the Will on February 14, 1990.
This Court should demonstrate little patience towards a party claimant, or to his
counsel(s) that instruct that party to ignore critical discovery requirements, and that probable
impatience may explain why Mr. Troupis tendered his withdrawal, possibly reasons more than
his concerns resulting from counsel(s)' abuse of a statutory process with counsel(s) unlawful
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recordings of !is pendens against parcels of property, unauthorized by statute. (recording of the
!is pendens, and fear oflitigation was the only reason Mr. Troupis stated he chose to withdraw).
Mr. Ellis cites the case of Idaho Schools for Equal Educational Opportunity v. Evans,

123 Idaho 573, 850 P.2d 724 (1993), for the proposition that a non-moving party is entitled to
have all "inferences from the pleadings" resolved in his favor. (Opp. Memo, p.2). That case
involved the motion of the State of Idaho and City of Boise to dismiss the complaint for failure
of the plaintiffs to state a cause of action and for lack of standing. The district court granted the
motion, and the Supreme Court affirmed the dismissal. The court did mention that the standard
for reviewing a dismissal of an action for failure to state a cause of action, pursuant to I.R.C.P.
12(b)(6), was the same as the standard upon the grant of a motion for summary judgment, and
indicated that a non-moving party is entitled to have all inferences from the record and pleadings
viewed in his/her favor, and only then may the question be asked whether a claim for relief has
been stated, citing Miles v. Idaho Power, 116 Idaho 635, 637, 778 P.2d 757, 759 (1989). There
certainly were no "inferences" to be drawn from any "facts" contained in Joseph's "pleadings",
as Joseph declined to allege any facts whatsoever, and there can be no "inference" drawn from
pleadings that are void of facts, let alone the required factual specificity and particularity that is
absolutely mandated to be set forth in a pleading and claim of this nature.
A court has no basis to draw any inferences from a general conclusion in a pleading that
makes a naked statement of an undefined or undisclosed event or circumstance, as pleadings for
such a particular claim must not only contain allegations of factual circumstances, but allege
such facts and circumstances with specificity and particularity, and that has not been identified in
Joseph's Petition. Without stating any factual circumstances to support any claim for undue
influence, and reciting only naked elements of undue influence in an Objection, there is nothing
to create any inference "from the pleadings", and the "inference" addressed by the Magistrate,
came from Mr. Troupis' reference to the phrase "holographic Will", the reference made to each
of the three children in the Will, and a "fiduciary relationship" Vernon had, the existence of
various forms of a relationship had been acknowledged by Vernon in the briefing, but no
demonstration of a qualifying "fiduciary" at the time of execution of her Will.
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In this case there have been no allegations of fact in Joseph's pleadings to establish any
qualifying inference to be drawn by the Magistrate, upon which Mr. Ellis can then seriously
make the statement that:
"There is a credible argument that, by moving for summary judgment in
2015 and putting the Court to the task of ruling on the motion, respondent has
waived any perceived deficiency in the pleadings. That is, by filing the Rue 56(c)
motion, respondent conceded that the claim of undue influence was well pleased
by asserting that the "pleadings" and evidence presented "no genuine issue" of
"material fact" as to that claim." (Opp. Memo., fn 1, p. 2)

Nothing has ever been waived by Vernon, and although Vernon questions the application
of the inferences the Magistrate drew from the references to the phraseology of "Holographic
Will" written into the Will, and the identification of the three children included within her Will,
suggesting that Vernon would have advised her to do that because of his historic "fiduciary
relationship with his Mother, none of which was ever alleged in any pleadings, and more
correctly would it be understood to have been more in keeping to label it a figment of Mr.
Troupis' imagination to make such unsupported statements, but it served his purpose in opposing
the Motion for Summary Judgment. Nothing regarding "sufficiency" of the pleadings was
brought into the discussion or argument during that summary disposition , nor was there any
reference to the allegations of Joseph's Petition cited within their Memorandum submitted in
opposition to the Motion for Summary Judgment, as there was no factual circumstance or factual
basis contained within it to refer to.
Vernon has rightfully moved this Court to dismiss Joseph's Petition because of these
existing deficiencies: 1) Joseph continues in his failure to allege any facts of undue influence, let
alone with any specificity or particularity in his Petition; 2) Joseph has declined to respond with
any relevant facts in any of the Interrogatory and Production Responses to address any fact or
element of undue influence that must necessarily relate to the execution of a Will that took place
over twenty-five years ago on February 14, 1990, and nowhere has any responses set forth any
facts relating to the elements that must exist at the time of the execution of the Will during the
specific period of February 14, 1990; 3) Joseph has failed to produce facts to support any of the
required elements of undue influence with anything other than conjecture and speculation; 4)
Joseph has declined to move to amend his Petition to comply with the pleading mandates
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regarding specificity requirements, as he has no factual basis to assert in any amended pleadings,
precluded further from attempting to do so by this Court's scheduling order prohibiting any
amendment to his defective pleadings; and 5) Joseph refused to comply with the Duces Tecum
requirements demanded of him by the Notice of Deposition, Duces Tecum (once again, stated to
have been upon the advice of his attorneys).
Vernon is justified to request this Court to grant a judgment upon the pleadings, as Joseph
has displayed a propensity to avoid proper pleadings, avoid production of relevant evidence to
any theory of undue influence, and has refused to bring any supporting and relevant evidence to
his deposition, save a completely irrelevant album of historic photographs unrelated to anything ..
Mr. Ellis has suggested that Joseph's "complaint" is in "compliance" with Rule 9(b),

LR. C.P. stating that the "particularity" requirements of Rule 9(b), LR. C.P. is limited to
allegations of "fraud or mistake, or violation of civil or constitutional rights". Mr. Ellis has
engaged in litigation regarding matters of Will contests, and is familiar with the specificity
requirements and narrow focus that must be placed upon the relevant period of time when the
Will was executed. Mr. Ellis' position regarding the pleading requirement is flawed both as to

what must be pled, and what must be proved regarding a challenge to testamentary capacity
and/or undue influence, and his statement is misguided at best, and a misstatement of the law at
worst.
Mr. Ellis must have some recollection of the recent unpublished Opinion he served as
counsel decided by the Court of Appeals In The Matter Of The Estate of Donald Lee Taylor ,
issued in December, 2013. Mr. Ellis represented the Petitioner-Appellant, and was challenging
the mental capacity of the Testator in that matter. The existing law regarding summary
proceedings and burdens of proof was identified there, confirming the specificity and
particularity to the date of the execution of the Will, and the proof that must be established
regarding the existence of mental capacity or undue influence on the specific date of the
execution of the Will. The court first made clear the burden of proof in summary proceedings,
which are cited here to allow brief discussion hereafter:
The party moving for summary judgment initially carries the burden of
establishing that there is no genuine issue of material fact and that he or she is
entitled to judgment as a matter of law. Eliopulos v. Knox, 123 Idaho 400, 404,
848 P.2d 984, 988 (Ct. App. 1992). The burden may be met by establishing the
absence of evidence on an element that the nonmoving party will be required to
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prove at trial. Dunnick v. Elder, 126 Idaho 308,311, 882 P.2d 475,478 (Ct. App.
1994). Such an absence of evidence may be established either by an affirmative
showing with the moving party's own evidence or by a review of all the
nonmoving party's evidence and the contention that such proof of an element is
lacking. Heath v. Honker's Mini-Mart, Inc., 134 Idaho 711, 712, 8 P.3d 1254,
1255 (Ct. App. 2000). Once such an absence of evidence has been established,
the burden then shifts to the nonmoving party to show, via further depositions,
discovery responses, or affidavits, that there is indeed a genuine issue for trial
or to offer a valid justification for the failure to do so under LR.CP. 56(/).
Sanders v. Kuna Joint Sch. Dist., 125 Idaho 872, 874, 876 P.2d 154, 156 (Ct.
App. 1994). The nonmoving party cannot rest upon mere speculation and must
submit more than just conclusory assertions that an issue ofmaterialfact exists
to withstand summary judgment. Cantwell v. City of Boise, 146 Idaho 127, 133,
191 P.3d 205, 211 (2008). A mere scintilla of evidence or only slight doubt as to
the facts is not sufficient to create a genuine issue of material fact. Finholt v.
Cresto, 143 Idaho 894, 897, 155 P.3d 695, 698 (2007). Summary judgment is
appropriate where the nonmoving party bearing the burden of proof fails to make
a showing sufficient to establish the existence of an element essential of the
party's case. Cantwell, 146 Idaho at 133, 191 P.3d at 211. (all emphasis added).
It has remained Vernon's position the "inferences" came from Mr. Troupis' speculation,
imagination, and conclusory assertions, not from any record, as there was never any showing in
their record there had ever been any influence initiated by Vernon to address the phrase
"holographic will", or that Vernon suggested the inclusion of the names of her children, or any
showing in the nature of a "fiduciary relationship" existing at the time of the execution of the
Will that served to vest control of Victoria's assets in Vernon at that time, let alone showing any
undue influence exerted by Vernon to their Mother, who has never been shown to be susceptible
to influence, let alone undue influence on February 14, 1990.
Vernon acknowledged he was in one form or another of a fiduciary relationship with his
mother (son, agent, attorney at law, and eventually attorney in fact), but the specific fiduciary
within the law that allows for a rebuttable presumption appears to be only that where the
beneficiary had before been granted control over the testator's property interests (such as a
power of attorney), and that fiduciary must exist at the time the Will was executed by the

Testator, and not created a decade later.
The only time when that specific "fiduciary relationship" came into existence between
Vernon and his Mother was when she first granted to him her durable power of attorney in 1999,
almost a decade after she had executed her Holographic Will. Vernon questions whether "pure
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speculation" was the basis of those "inferences", as there was no factual basis or factual
circumstances in the record to establish the existence of an "asset controlling" relationship on
February 14, 1990. It remains questionable if a "rebuttable presumption" can create any
inference, and prevent judgment under the actual facts, but without dispute, Joseph's "pleadings"
remain insufficient to establish a claim.
The Taylor court went on to address the requirement of proof as to a lack of mental
capacity, or undue influence, requiring it be established to exist on the specific date of the
execution of the Will. The Court stated:
"Accordingly, without evidence indicating that Donald lacked
testamentary capacity on the date the will was executed, Jeffrey has failed to
make a showing sufficient to establish an essential element of his claim. The
magistrate correctly concluded, viewing the evidence in a light most favorable to
Jeffrey, that there was no genuine issue of material fact and that Michael was
entitled to judgment as a matter of law." (Italic, dark lettering, and underlining
emphasis added)

It is this particularly Joseph is required to allege, and prove occurred on February 14,

1990. Joseph fails to allege that, and furthermore, cannot prove that. The date of the Will,
February 14, 1990, is the point in time that has the only relevance in this matter, and these
periodic "declarations" filed by Mr. Ellis are irrelevant to that event of February 14, 1990. The
sole focus on any challenged "undue" influence" must be directed to the point in time when the
Will is executed, and factually supported with particularity, and no such allegation or factual
circumstances have been asserted. The numerous letters from and between Joseph and Mother in
the years following the execution of her Will (attached to the latest Affidavit of Vernon K.
Smith) serve to demonstrate there has never been any factual basis for Joseph to claim there has
ever been undue influence involved in the event of his disinheritance, as he never claimed it,
stated it, believed it, or accused Mother or Vernon of it in the quarter century that followed.
It is to be noted that a claim in the nature of undue influence is regarded in the modem

law to be considered an act of "fiduciary fraud", and as such, the claim of undue influence must
be alleged with specificity and particularity. The varied forms of fraud are illustrated by the
Restatement (Second) of Torts §§ 526-530, and 551 (1977). The Tusch Enterprises decision,
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cited as Tusch Enterprises v. Coffin, 113 Idaho 37, 740 P.2d 1022 (1987) relates to the many
formations of fraud, wherein it states:
"To say that all fraudulent misrepresentation must fit within Faw's nineelement formulation misconstrues the very nature of fraud. "Fraud vitiates
everything it touches. It is difficult to define; there is no absolute rule as to what
facts constituted [sic] fraud; and the law does not provide one 'lest knavish
ingenuity may avoid it."' Massey-Ferguson, Inc. v. Bent Equipment Company,
283 F.2d 12, 15 (5th Cir.1960). "[T]he law does not define fraud; it needs no
definition; it is as old as falsehood and as versable as human ingenuity." Id. The
varied forms of fraud are also illustrated by the Restatement (Second) of Torts§§
526-530, and 551 (1977).

The concept of "fiduciary Fraud" is addressed in Am.Jur, Proof of Facts article,
"Fiduciary Fraud," 121 Am. Jur. Trials 129 (Originally published in 2011), with its focus on the
"fiduciary" applies the fraud principles, as our historical cases have consistently provided.
When Mr. Ellis refers to Rule 9(b) I.R.C.P., and recites that portion that states that
"condition of mind" "may be averred generally", that does not relate to the specificity
requirement when it comes to an allegation of undue influence committed by a beneficiary upon
a Testator in the formation and execution of the Will. It is not a question of what was the
"malice, intent, knowledge, or condition of the benefactor's mind when the act of undue
influence was allegedly committed upon the Testator; it is, and remains, the act committed,
constituting the undue influence that is exerted on the Testator at the time of the execution of the
Will that must be alleged and plead with particularity the circumstances constituting the fraud,
and for Mr. Ellis to suggest differently, serves only to be a further expression of his rather
aggressive behavior in this unpleasant controversy. Rule 9(b), I.R.C.P. provides as follows (as
clarified and made effective July 1, 2016):
b) Fraud or Mistake; Conditions of Mind; Violation of Rights. In alleging fraud
or mistake, or a violation of civil or constitutional rights, a party must state with
particularity the circumstances constituting the fraud or mistake or the violation of civil
or constitutional rights. Malice, intent, knowledge, and other conditions of a person's
mind may be alleged generally.

If Joseph cannot allege the circumstances constituting the act of undue influence that is
alleged to have been committed by Vernon with particularly, on February 14, 1990, then how
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It
does he ever imagine he will be able to prove what he cannot even allege with any specifically
and particularly to have taken place?
It remains true that the nature of undue influence, in any will context, is gleaned from the

circumstances surrounding the creation and perpetuation of the will, but not the "state of
mind" as Mr. Ellis has chosen to express the objective to be. see In re Landers' Estate, 74 Idaho
448, 263 P.2d 1002, 1006 (1953), which Mr. Ellis has cited to the Court. That is precisely what·
must be alleged by Joseph, the circumstances at the time of the creation of the Will; it is those
circumstances that must be identified in discovery, and what must be produced at his deposition
decus tecum, which he refused to do. That court in Landers went on to state:
"Undue influence has been in effect defined as domination by the guilty
party over the testator to such an extent that his free agency is destroyed and the
will of another person substituted for that of the testator. In re Arnold's Estate,
16 Cal.2d 573, 107 P.2d 25; Cox v. Hale, 217 Ala. 46, 114 So. 465; Passenheim
v. Reinert, 362 Ill. 576, 1 N.E.2d 69; In re Cox's Will, 139 Me. 261, 29 A.2d 281;
Witthoft v. Gathe, 38 Idaho 175, 221 P. 124." (all emphasis added);
In Estate of Randall, 60 Idaho 419, 93 P.2d 1, we held that in order to
show undue influence it is not necessary to prove circumstances of either actual
domination or coercion; that the only positive and affirmative proof required is
of facts and circumstances from which undue influence may be reasonably
inferred, for instance, that the beneficiary was active in the preparation and
execution of the will We further held that the mere existence of a confidential
relation between a testator and a beneficiary in his will does not establish undue
influence unless it appears that the beneficiary was active in the preparation
and execution ofthe will (all emphasis added)
In the case of In re Arnold's Estate, 16 Cal.2d 573, 107 P.2d 25, at page
29, the court said: 'In the Estate of Baird, 176 Cal. 381,384, 168 P. 561,563, we
find the applicable rule stated in the following concise language: 'As suggested in
Estate of Higgins, 156 Cal. (257) 261, 104 P. (6) 8, a 'presumption of undue
influence' arises from proof of the exercise of a confidential relation between the
testator and such a beneficiary, 'coupled with activitv on the part of the latter in
the preparation of the will ' The confidential relation alone is not sufficient.
There must be activitv on the part of the beneficiary in the matter of the
preparation ofthe will" In re Hannam's Estate, 106 Cal.App.2d 782, 236 P.2d
208, at page 210, the court said: 'Direct evidence as to undue influence is rarely
obtainable and hence a court or jury must determine the issue of undue influence
by inferences drawn from all the facts and circumstances. Taken singly the facts
or circumstances may he of little weight, hut taken collectively they acquire
their proper weight and may then be sufficient to raise a presumption of undue
influence. ' (all emphasis added)
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'The unbroken rule in this state is that the courts must refuse to set aside
the solemnly executed will of a deceased person upon the ground of undue
influence unless there be proof of 'a pressure which overpowered the mind and
bore down the volition of the testator at the very time the will was made." Estate
of Gleason, 164 Cal. 756, 765, 130 P. 872, 876. (cited from Justice Givens
commentary) (All emphasis added)

Joseph has declined to allege any facts or circumstances to even create an inference that
Vernon was involved in the creation, preparation, or had been the controlling presence or
undertook any activity which overpowered the mind and bore down the volition of the testator

at the very time the will was made. ".
Mr. Ellis states that the elements underlying undue influence are, in fact, alleged in
petitioner's complaint, stating that the complaint has alleged:
"(a) that the decedent was subject to influence; (b) the respondent had the
opportunity to exert undue influence; (c) respondent had the disposition to exert
undue influence; and (d) that the disposition of decedent's estate is consistent with
undue influence. The complaint also alleges that respondent Vernon had a
:fiduciary relationship with the decedent which gives rise to a presumption of
undue influence. See record" (Opp. Memo. P. 2-3)

Mr. Ellis has confused Joseph's Petition for Intestate Probate, filed October 3, 2014, with
Joseph's Objection to Vernon's Petition for Testate Probate, filed November 16, 2014. The
Petition included only a naked statement the Will was the result of undue influence, and the
Objection recited naked elements relating to aspects of undue influence, along with an undefined
and undisclosed assertion of ":fiduciary relationship" between Vernon and his Mother, not
factually describing it, or if it existed at the time of the execution of the Will, and never
characterizing it to be a "confidential relation" between them.
Those pleadings were filed separately, never merged, combined or amended, and
notwithstanding, each pleading fails to allege any factual circumstances that are relevant in time
to February 14, 1990, where the party must state with particularity the circumstances

constituting the fraud , and allege those particular circumstances that demonstrate that Vernon
exerted a pressure which overpowered the mind and bore down the volition of his Mother at

the very time the will was made.
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Again, it is interesting that Mr. Ellis cites from the case In re Landers 'Estate, 74 Idaho
at 454, where the court is quoting In re Hannam's Estate, 236 P.2d 208, 210 (Cal. App. 1951),
stating:
It follows from the very nature of the thing that evidence to show undue

influence must be largely, in effect, circumstantial. ...

It is again these factual circumstances that must be pled with particularity, and Joseph

has chosen to allege no facts, to allege no circumstances, let alone with any particularity, and
his prior counsel, Stephen Sherer, chose to allege nothing from which any reasonable
understanding can be formulated from his Petition that reveals the specific nature or
circumstance of his assertions or beliefs there was any act of undue influence that constituted !l.

pressure which overpowered the mind and bore down the volition of his Mother at the very
time the will was made, upon which he has based his claim, and upon which he is willing to
identify and produce no such factual basis to support his claim in his discovery responses that
relate to the relevant and controlling date of February 14, 1990.
For Mr. Ellis to suggest: "Vernon is attempting to drag us back into the "old dark days of
code pleading, where a party could be bounced out of court for the slightest misstep or wording
error"", is interesting, as Mr. Ellis must be aware that the concept of "undue influence" is being
addressed by the judicial analysts as the concept of "fiduciary fraud", and recognizing that fraud
comes in so many forms, it must be pled with particularity as to its particular circumstances,
and it is not "old dark days of code pleading that we must confront; rather it is the continuing
and very latest announcement of Rule 9(b), I.R.C.P., which the Supreme Court has less than a
week ago re-confirmed and maintained the continuing requirement in "code pleading" of fraud
related activity must be pled with particularity, and allegations surrounding the circumstances of
fiduciary fraud must be alleged with particular facts, not conclusions or generic elements, not
allowing any non-specific generality, not naked legal conclusions or legal elements, but
particular and specific factual circumstances alleged, as the Rules of civil procedure just again
addressed that same essential requirement on July 1, 2016, not "old code pleadings".
There are no circumstances and no facts present in Joseph's pleadings, and he has failed,
refused, and declined to identify any relevant facts or circumstances that would serve to afford
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Respondent a clear understanding of what it is that Joseph believes constitutes the specific acts
and circumstances that serve to support the nature of any claim of undue influence by the
commission of any act(s) on February 14, 1990, from which allegations a response and defense
can be structured and presented, other than to simply sit back and wait to see how it all unfolds
in a trial, and that is what some refer to as "trial by surprise", or ''trial by ambush", and even Mr.
Ellis, I do believe, would be the first to scream if he had to try one of his legal malpractice cases
under those circumstances of wait and see what develops in the course of time.
Mr. Ellis suggests Joseph has fully responded to all discovery requests. If by that
statement Mr. Ellis means that Joseph has produced everything he has, then he has nothing of
any relevance or merit to proceed to trial. Joseph has produced nothing to support he element
that Victoria was subject to undue influence on February 14, 1990, or at any time before that; or
that Vernon had exerted any undue influence upon Victoria on February 14, 1990, let alone in
what manner a pressure was exerted upon Mother, which overpowered the mind and bore

down the volition of our Mother at the very time the will was made and created by her; that
Vernon ever displayed any propensity to exert undue influence upon his Mother, or that the
result of the provisions of the Will show the effects of undue influence, when it is clear from
Joseph's own letters that he had engaged in various discussed with Mother, and Joseph then also
had conversations with Vernon twice in 1990 (May and September) concerning the Raymond
Street property and then Joseph wanting to acquire an interest in Mother's domestic well, and
then Joseph's unconditional withdrawal of any further involvement with Mother in 1991, and
then wanted unconditional indemnification from any liability that could develop from his past
activities in any of the property leases, and the following letters that demonstrate there was no
ongoing relationship between Mother, Joseph or Joseph's wife, as Mr. Ellis asserts went on
several times a week for twenty five years since after the 1990-92 era, their relationship was
completely severed and destroyed, and not one letter from Joseph has suggested that Mother's
perception of Joseph being a thief and a liar was brought about by any of Vernon's influence
upon their Mother; that was a Mother who had defined the nature and character of each of her
children, from all stages in their lives, and her oldest child, Joseph H. Smith, had displayed a
character and behavior that was disgusting and offensive to her, and reading Joseph's letters to
Mother says confirms his awareness of his exclusion, and no reference is even suggested
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Vernon caused his situation to be as it was, and Mother's letters back to Joseph confirm her
conviction to what she believed, and reminding Joseph why, reiterating to him he remains the
thief and liar she has regarded him to be, having never apologized to her for his wrongful
behavior towards her, never returned the multitude of items (and real property) he stole from her
and those letters confirm Vernon not the cause of their toxic relationship, as Mother could never
accept a thief and a liar, and Joseph found it difficult to stop taking and using her, and there lies
the saga of Joseph's exclusion from any inheritable bequeath from Mother.

Mr. Ellis suggests Joseph "has complied with the discovery requests to the fullest extent
of the letter and spirit of the Rules". (Opp. Memo. P.5). Again, if that be true, then it has become
a conclusive fact that Joseph has no evidence to present that demonstrates the existence of any
factual basis to demonstrate any undue influence took place when Victoria executed her
Holographic Will on February 14, 1990, and Joseph has no factual proof to carry forth his
burden the presence of the elements of undue influence taking place over twenty-five years ago.
Mr. Ellis suggests the responses to Interrogatory 8 may be paraphrased as he describes:
a.

"Vernon is the sole witness, sole beneficiary named in the Will, and was the

decedent's attorney (Exhibit B)"; Response: Vernon was called to come to the ranch to
observe his Mother execute the Will that she had created previously; she wanted Vernon
to take it and store it in a safe place, whereupon they decided to store the Will it in the
house in Mother's desk drawer, where it remained for over twenty years; that Vernon
became her official attorney, having begun practicing law in 1971, officially substituting
in for her other attorneys in 197 6, and represented her interests as and when she desired,
but such "fiduciary" does not constitute "control over assets" required under the law to
establish any rebuttable presumption of undue influence when Victoria created her own
Holographic Will (as discussed in prior briefing).
b.

"The Will has the imprimatur of attorney Vernon: (1) referencing the

document as a "holographic will"; (2) acknowledging the existence of Vernon's siblings
to avoid the claim of pretermitted heirship; and (3) including the provision that Vernon
be "executor". See record;" Response: None of that occurred, as Mother had created her
own Holographic Will, very familiar with her husband's Holographic Will, and had
extensive knowledge about need to identify children, as identified hereinabove, refuting
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Mr. Troupis/Ellis' speculative nonsense.
c.

Joseph's wife was with the decedent several times a week for twenty-five

years (Exhibit D); Response: What twenty-five years? Not the last twenty-five years of
her life, since 1988-89 it was a contentious relationship at best, deteriorating thereafter,
though extending loans to Joseph, which he declined to re-pay; excluded Joseph from
inheritance because of his disgusting behavior, terminated his involvement as an agent in
1991, to which e acknowledged from their communications, obtained indemnification in
1992, which ended their face-to-face communication, exchanging letters only in years
following, demonstrating no "with decedent several times a week" during any of the last
twenty-five years. The letters tell why, and none of it was Vernon's involvement.
d.

The decedent would call Joseph's wife just to chat (Exhibit D); Response:

Never happened at all since 1990, as the letters would serve to demonstrate. Mother
wanted no further involvement with Joseph or his wife Sharon from 1990 on. A choice
they determined for their own reasons, as Joseph's 1991 letter demonstrates.
e.

The decedent would call on Joseph for repairs or other problems (Exhibit

D); Response: Never after 1990, which actually came to a close in 1988-89, as their
relationship was ending, other than Mother still assisting Joseph with his money needs,
which loan he declined to re-pay.
f.

Vernon invited Joseph to participate in illegal transactions, knowing that

Joseph's refusal would turn the decedent against Joseph (Exhibit D); Response: Pure
nonsense. There were no illegal transactions. Joseph was asked if he wanted to purchase
property at a tax foreclosure sale, and he declined to take part in that foreclosure sale;
Joseph also declined to participate in the resolution process with ASCS, a situation he
was directly involved, but shunned the responsibility to confront the dispute, and wanted
released from any involvement or liability, resulting in Joseph's indemnification and
Mother's disgust towards him only deepened, leaving the resolution to Vernon, Kevin
Varin, Blaine Anderson, and the Federal government ASCS officials, which Victoria
prevailed entirely over the debate involving "shared risk" between landlords and tenants
in a pre-harvest sale arrangement. Obviously, once Victoria prevailed, Joseph tried to
undue his on-going disloyalty to Mother, but the letters tell the story; and he never repaid
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the loans, he never returned what he stole from her, he never apologized to her, and her
determination and tenacity persisted throughout the many years following. Joseph can
spin the story ·of his tragic relationship with our Mother any way he chooses, but his own
letters reveal their hostility and Mother's commitment to her convictions that her older
son remains to be the thief and liar that he has always been.
g.

In 1992, Joseph needed an easement formalizing his use of the decedent's

water. The decedent gladly signed the easement but then, after speaking with Vernon,
demanded return of the easement paper which was done (Exhibit D); Response: No, that
is not what happened; Vernon has identified what the events entailed in that episode of
Joseph's representation that he wanted to re-finance his residence, and that event took
place in September, 1990, not 1992. Joseph's wife called Vernon, knowing of the Will
and Vernon's sole inheritance, and she said they wanted to obtain either from Vernon or
from his Mother, an interest in the well at the Victorian House (Mother's domestic well).
There was no "easement" involved. Vernon made it clear that Mother still held title to all
her properties, that it was up to her, and Vernon was not getting involved in Joseph's
relationship with their Mother, but to the extent Mother were to call Vernon and ask him
what the legal ramifications were in granting to Joseph an undivided interest in Mother's
domestic water well, that he would be obligated to explain the law to her, and the effects
of any subsequent consequence, should Joseph fail in his payments and lose his residence
in a foreclosure proceeding. Joseph called Vernon the next morning, apparently either
unwilling to speak to Mother, or had already been told she would not give him any
interest in her domestic well, and it was then that Vernon offered to give Joseph
$3,000.00 to go drill his own well, if it was critical to any re-finance. Joseph's response
was "I don't need your money", and Vernon's response was "well, that's the first time
you have said that, and I hope it's not the last." If there was ever a signed "easement
paper", Vernon never saw it, and no discussion ever took place about one. More to the
point, it remains irrelevant about an event that took place months after the Holographic
Will was executed by Mother, and according to Mr. Ellis' version, it was two years after
the Will was executed. That event is irrelevant to the issue of whether there was exerted
undue influence upon Mother on February 14, 1990.
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h.

Before the 1990 Will was executed, the relations between Joseph's

family and the decedent were excellent. Based on the above (and other facts) there is a
fair inference that Vernon orchestrated an estrangement between Joseph and the decedent
(Exhibit D); Response: This "fair inference" is better described as pure speculation and
nonsense, as never once, in any of Joseph's letters, do we hear any expression that
Vernon orchestrated anything, or estranged anyone, or sought to undermine Joseph in
any way. Joseph forgets to tell the Court that he used Vernon's legal services for almost
two decades, representing him in criminal cases and numerous civil disputes, but then
why would he tell the Court that, as it would only reveal that Vernon spent almost two
decades helping his brother, not estranging him or destroying him or his relationship with
his own Mother; Joseph doesn't want to mention all the times Vernon loaned him
money, the fact Joseph never paid for the legal services, the fact Vernon assisted Joseph
in securing ICC and PUC transport authorities over months of efforts, promising Vernon
an interest in the corporation and authority when granted, again failing to do what was
promised. No, it appears Joseph and his attorney want to ignore talking about how
Joseph treated his Mother and continually took advantage of his brother, and instead
blame others for the consequence of his own deceitful behavior. The letters Joseph wrote
serves to adequately identify his own situation, and we find no showing or the existence
of any "fair inferences" identified in those communications, as none existed, and Joseph
is well aware of the fact the only influence upon Mother was Joseph's own conduct and
behavior, from which he brought upon himself his exclusion of any further bequeath.
i.

Given the size of the decedent's estate and the estate planning tools which

are available to minimize taxes, Vernon, as the decedent's attorney, may have tolerated
the primitive holographic will because of his sole beneficiary status therein. (Second
Supplemental Answer to Interrogatory No. 11). Response: The value of Victoria's assets
in 1990, or today, is irrelevant to the issue of the validity of Mother's Will she created in
her own handwriting and executed on February 14, 1990. Regardless of property values,
or claimed property values, whatever the worth more than twenty-five years later, is
immaterial to Joseph's claim of undue influence and the properties are exclusively owned
by VHS Properties, LLC, pursuant to lawful transfer that took place July 4, 2012. The
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"estate", should one be formed, will have no assets, as the transfer was made and the
former tax basis carried forward from the basis determined upon the death of Vernon Sr.,
in 1966, as established by our accountant. Given Joseph's assertions of values, which he
has expressed a rather broad range, any valuation that may ever need to be made (for tax
purposes) will remain upon the current and historic use values of the properties, and
theories of "highest and best" valuations are concepts considered typically upon any
future liquidations, where capital gains tax may become part of the equation, assuming
1031 exchanges are no utilized to continue tax deference to future generations. Joseph
has declined to mention the inheritance taxes paid on Vernon Sr.'s Estate were paid with
Vernon's funds, nothing forthcoming from Joseph.

Mr. Ellis has stated that:
"On April 15, 2016, during the recess in Joseph's deposition, Joseph
delivered to respondent fifty-one documents in response to a request for
production of documents. See Exhibit C. That is, these documents have been
made available for Vernon to use, as he sees fit, during the resumption of Joseph's
deposition" (Opp. Memo. P. 6)
Those ""fifty-one documents" were photographic pictures that had been bound into a
family album that Joseph and his wife have assembled over their marriage, that probably spans a
period in time from the 1960's into the 1980", and has no relevance to the specific issue of
Vernon exerting undue influence upon his Mother on February 14, 1990. If Mr. Ellis wants to
stand by his statement, that suggests this is the full extent of the factual evidence that can and
will be produced in Joseph's deposition, then it should become readily apparent that Joseph has
alleged no facts and circumstances in his Petition because none exist; that Joseph has declined to
respond with relevant evidence in discovery proceedings, because none exists; and Joseph brings
only his family album to support his bogus claim of undue influence, because nothing else exists.
CONCLUSION
Vernon moved this Court to dismiss the Petition under Rule 12(b)(6), I.R.C.P., as it fails
to state a claim or cause of action for which any relief can be granted, alleging only a conclusion
of law, failing to allege any facts and circumstances crucial to a fiduciary fraud claim of this
nature, wherein he claims "undue influence" in the execution of a Will. Vernon has also
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requested this Court enter judgment on the pleadings under Rule 12(c), I.R.C.P. as Vernon is
entitled to a judgment upon these pleadings, as a matter of law.
The Petition still remains procedurally insufficient, and the opportunity to amend has
been ignored, and the right of amendment has lapsed. Joseph bears the obligation to allege, as
well as carry the burden to demonstrate what action or activity constitutes undue influence, and
the circumstances must be alleged with particularly, as reinforced by the recent Civil Rules of
Procedure re-affirmation and clarity made effective on July 1, 2016. Joseph must demonstrate
the alleged circumstances he believes were purportedly committed twenty-five years ago; he
carries the burden to identify both time and place to the specific date of February 14, 1990, and
the burden to demonstrate how his claim of undue/coercive influence was exerted upon our
Mother, which obligation requires him to describe such actions and activity in specific detail, all
of which specificity is lacking in his Petition; that his "evidence" identified in discovery is
irrelevant, having failed to demonstrate relevance and specific reference to times, places and
dates to establish a correlation to the creation and signing of the Holographic Will of Victoria,
which he continues to withhold not just from within his pleadings, but in on-going discovery,
confirming none even exists to support his naked conclusion that any influence ever took place.
The Petition remaining is Joseph's factually deficient Petition for Intestate Probate, and
Joseph has failed to produce any relevant discovery responses; disregarded the requirements of
his Deposition Notice, Duces Tecum,, giving an irrelevant family album at the recess, and his
Petition remains defective.
The required averments relating to claims of "undue influence" are characteristic of
what averments are required with acts of fraud, and circumstances constituting such acts,
including undue influence, must be asserted with particularity, as Idaho law has so consistently
held in those historic cases where it was addressed, and within the civil rules of procedure Idaho
thereafter adopted, initially in 1957, which serves to address such fraudulent type allegations,
now embraced in Rule 9(b), I.R.C.P., and remains the law in Idaho as expressly announced in

Kelly v. Perrault, 5 Idaho 221, 48 P. 45 (1897), and Fritcher v. Kelley, 34 Idaho 471, 201 P.
1037 (1921). These cases remain the controlling law in Idaho on "undue influence" pleading
mandates, which, now is typically referred to as "fiduciary fraud" in the more recent treatise
parlance. These Idaho cases hold for the proposition that:
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"PLEADING UNDUE INFLUENCE.-The facts constituting undue
influence, like those constituting fraud, must be pleaded; it not being sufficient to
aver undue influence, which is a legal conclusion." (Kelly at Idaho pg.221) ...... .
"There are no allegations of fact in the complaint, as we construe it, tending to
constitute undue influence on the part of the defendants in the procurement of the
deed in question. Where a party seeks to have a deed annulled on the ground of
undue influence, he must plead the facts constituting the undue influence, the rule
of pleading being the same as in cases of fraud." Kelly at Idaho pg. 230. See also
Fritcher v. Kelley, 34 Idaho 471, 201 P. 1037 (1921), holding that particularity
and specificity is a pleading requirement in Idaho, stating: "The facts constituting
undue influence, like those constituting fraud, must be pleaded, it not being
sufficient to aver undue influence which is a legal conclusion. [citing Kelly v.
Perrault, supra]." Fritcher at Idaho pg. 473. "; see also 25 Am. Jur. 2d, Duress
and Undue Influence, Sec. 43, wherein it recites the general rule: "undue
influence must be pleaded specially"; "that it has been held that the facts
constituting the circumstances of undue influence must be stated with particularity
and that a general allegation of the ultimate fact of undue influence is not
specific"; "that even under notice pleading, a bare conclusory statement of undue
influence may be insufficient to give the required notice"; "undue influence is
regarded by some courts as a species of fraud"; see also 79 Am. Jur. 2d, Wills,
sec. 390, wherein it reports the general rule of law: "generally, a mere general
statement that the execution of a will was procured by the undue influence of a
named person upon the testator, without any allegation of the facts constituting
the undue influence or other particulars thereof, is a mere legal conclusion and is
not sufficient to raise the issue of undue influence", stating further:
"A petitioner in a probate proceeding may be entitled to summary
judgment dismissing an objection to the probate of a will based on an alleged
undue influence where the objectant fails to identify any acts that could have
constituted the undue influence, such as the persons charged and the time and the
place when and where such acts occurred."
As stated in 121 Am.Jur. Trials, 129, sec. 4, " ... undue influence ....
Particular facts and circumstances must be pleaded."
Allegations of undue influence must allege specific time to the date of the execution of
the Will, as required under Idaho law. That requirement remains to be specifically addressed
within the rules of pleading, Rule 9(f), I.R.C.P., and the new enactments reinforce that
procedural requirement that such matters be specifically pled; that allegations of time and place
are material to any claim of undue influence, and for purposes of testing the sufficiency of certain
pleadings, the requirement of time and place must be included in those allegations, as they are
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fundamental and material to the claim. As before stated, that aspect was mandated in Kelly v.
Perrault, where the court made clear:

"Fraud or undue influence must be directly connected with the execution
of the instrument. It must be a moving power at the time the instrument is
executed." .... "Undue influence must not be the influence of attachment,
affection, etc., and must amount to force or coercion" .. ... "The grantor may
favor his children one against the other" Id at Idaho pg. 222. (citations omitted).
(emphasis added).

Joseph has failed to assert these requirements in his Petition; no factual reference to this
time specificity, no reference to any specific acts asserted, no conduct or activity alleged to have
been the coercion or force, or demonstrated in the context of time and place to the execution of
the Will, and has shown no specificity as to any actions, activity, or conduct in relation to time
and place relating to the execution of the Will in any discovery responses, all of which is
fundamental, relevant, and material to his burden of proof to establish the elements of undue
influence.
If Joseph's responses represent the evidentiary nature of his proof, then Joseph has

nothing greater than the speculation, conjecture, inadmissible hearsay, and biased personal
opinions he has expressed, as to his belief "why" our Mother chose to disinherit him, attempting
to blame his poor relationship with our Mother as being Vernon's fault, yet belittling that which
Joseph saw to be his brother's relationship with their Mother. Chastising the excellent
relationship V emon maintained with his Mother, serving her financial needs and protecting her
interests, serves no meaning to a claim of "undue" influence, or use of force or coercion, none of
which is contained in the Petition, and quite importantly to be noted from Joseph's letters. Not
one word of that is mentioned any time over the passing years,,,,as--roseph;s·relatfonship,~th our
...~

,,~.<:.

Mother had been destroyed by his own actions over many {ears of irritation and annoy~ee.._!o

their relationship, as his letters serve to reflect such r e a l i t y ~ ~ ~ c e over th~
subsequent years of her life.

1 --......__

Respectfully submitted this 5th day of July, 2016.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 5th day of July, 2016, I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following addresses:

ELLIS LAW PLLC
CHRIST T. TROUPIS
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

Attorneys for Petitioner Joseph H Smith
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JUL 19 2016
CHRISTOPHER D. RICH, Clerk
By RIC NELSON
DEPUTY

Attorney for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
ORDER DENYING MISCELLANEOUS
MOTIONS OF RESPONDENT

On July 11, 2016, the following motions of respondent Vernon K. Smith, Jr., came on for
hearing: (1) motion to dismiss petition of Joseph H. Smith; (2) motion for judgment on the
pleadings; (3) motion to compel compliance with discovery requests; and (4) request for attorney
fees. Allen B. Ellis appeared as attorney for Joseph H. Smith and respondent Vernon K. Smith Jr.
appeared pro se.
Upon review of the motion papers, taking oral argument, and good cause appearing therefor,
IT IS HEREBY ORDERED AND THIS DOES ORDER THAT THE AFORESAID MOTIONS
ARE DENIED.
Dated t h i s ~ day of July, 2016.

Cher~y
District Judge
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correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

U.S. Mail
Hand Delivered
_ _ Overnight Mail
_ _ Facsimile (345-9564)

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702.

_x_ U.S. Mail, postage prepaid
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JUL 1 9 2016
CHRISTOPHER D. RiCH, Clerk
By MARTHA LYKE
!>ePUTV

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH.
Deceased.

Case No. CV-IE-2014-15352
ORDER GRANTING MOTION
FOR PARTIAL SUMMARY
JUDGMENT

On October 24. 2014. Vernon K. Smith. Jr. applied for fornml probate of Victoria H.
Smith's holographic will and. as sole heir. requested he be appointed the personal representative.
I.C. § 15-3-402. Joseph H. Smith. his brother, objected and claimed that Victoria Smith's will was
the product of Vernon K. Smith. Jr.'s "undue influence, duress. or coercion." I.C. § 15-3-404.
Vernon K. Smith, Jr. moved for summary judgment and requested the court dismiss Joseph
Smith's undue influence claim. On December 14. 2015. the court denied summary judgment and
found there was a genuine issue of material fact as to whether the holographic will was the product
of the undue influence.
Joseph Smith requested a jury trial and Vernon K. Smith. Jr. objected. The Comi heard
argument on February 22, 2016, and denied the motion on March 1, 2016.
On May 2. 2016. Vernon K. Smith, Jr. moved to dismiss under I.R.C.P. 12(b)(6). which
the Court orally denied on July 11. 2016.
Joseph H. Smith filed a motion for partial summary judgment asking the Com1 to rule that
his mother's 2008 power of attorney to Vernon K. Smith, Jr. did not include authority to gift her
prope1iy and, thus, any "git1s" made pursuant to that power of attorney are null and void. The
Court heard argument on July l I. 2016, and initially indicated it would consider additional
argument. However. on July 13, 2016, after reviewing the pleadings again and completing
additional research, the Court gave notice it intended to rule without additional argument.
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Based on the following, the Court grants Joseph Smith's motion and rules that the 2008
power of attorney did not empower Vernon K. Smith, Jr. to gift Victoria H. Smith's property.
Therefore, the Court sets aside all transfers or gifts of her property. The Court fmiher finds that all
Victoria H. Smith's property transferred pursuant to that 2008 power of attorney is part of the
estate. The Court further orders that neither Vernon K. Smith, Jr. nor any member of the various
limited liability companies, or anyone on behalf of those companies, take any actions with respect
to that property pending a determination of the validity of Victoria H. Smith's holographic will.
Finally, the Court orders Vernon K. Smith, Jr. prepare a complete accounting for all Victoria H.
Smith's property within 30 days. J.C.§ 15-12-114(8).

BACKGROUND
Joseph H. Smith, Vernon K. Smith, Jr. and Victoria Ann Smith Converse are siblings and
Victoria H. Smith is their mother. Victoria H. Smith prepared a holographic will on February 14,
1990. Victoria H. Smith was born

making her 76 years old. Vernon K. Smith.

Jr. was present when she wrote and signed her holographic will. The parties agree Victoria H.
Smith was competent at the time she executed the will. They also agree the will complied with
Idaho law. The will effectively disinherited two of her children, Joseph H. Smith and Victoria A.
Smith Converse, and left all Victoria H. Smith's assets to Vernon K. Smith. Jr. The will reads as
follows:
In event of my death I give all my property. real and personal, to my son Vernon K.
Smith Jr. with the right to serve as Executor with-out bond.
I have given my son Joseph H. Smith real and personal prope1iy in my life time.
I have given my daughter, Victoria Converse, personal property in my life time.
Holographic Will.
Dated February 14. 1990.
Victoria H. Smith
Victoria H. Smith died September 11, 2013. The issue before the Court in the probate is whether
this holographic will was the product of Vernon K. Smith, Jr.'s undue influence.
Subsequently. Victoria H. Smith also executed two durable Powers of Attorney during her
lifetime, making Vernon K. Smith, Jr. her attorney in fact. She executed the first power of attorney
in 1999; it is not relevant to the issues raised by Joseph H. Smith's motion. She executed the last
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durable power of attorney on April 11, 2008, following her hospitalization for a fall. The 2008
'"Durable and Irrevocable Power of Attorney" reads as follows:
L Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number
does herewith
reaffirm, reconfirm and continue the ongoing appointment of my son, Vernon K.
Smith Jr., born
from the original appointment I made in 1999, and to
remain authorized to act as my unconditional attorney in fact and agent under this
Durable and Irrevocable Power of Attorney, and he is authorized to exercise all
powers and authority I otherwise possess and could exercise in my own name and
on my own behalf.
The power and authority vested in him is unconditional. unlimited and all
inclusive, and he shall have the full and exclusive power and authority to manage
and conduct all of my affairs, and to exercise all of my legal rights and powers,
including any rights and powers I may acquire in the future, and specifically
including, but without any intended limitation, to collect all funds, hold, maintain,
improve, invest lease, or otherwise manage or dispose of any or all of my real or
personal property, or any interest therein; purchase, sell, mortgage, encumber,
grant, option or otherwise deal in any way in any real property or personal
property, tangible or intangible, or any interest therein; to borrow funds, to execute
promissory notes, and to secure any obligation by mortgage, deed of trust or
pledge; to conduct any and all business and banking needs, of any nature or kind,
including the right to sign checks and draw funds on any and all my accounts, with
the same authority as my own signature, to sign any and all agreements and
documents in my behalf, to continue any corporations, limited liability companies
and venture entities I presently have, and to organize, reorganize, merge,
consolidate, capitalize, recapitalize, close, liquidate, sell, or dissolve any business
interest, and to vote all stock, including the exercise of any stock options and any
buy-sell agreements; to receive and to endorse checks and other negotiable paper.
to deposit and to withdraw funds from any accounts, by check or by withdrawal
slips, or otherwise, to transfer funds from any account and to do so from any bank,
savings and loan, or any other financial institution in which I have funds now or in
the future; to prepare, sign and file any and all tax returns and other governmental
reports and documents, and to represent me in all matters before the Internal
Revenue Service or State Tax Commission: to have access to all certificates of
deposit, and any safety deposit box registered in my name, whether alone or with
others, and to remove any property or papers located therein: to act unconditionally
with regard to any funds, stocks, bonds, shares, investments, interests, rights,
benefits or entitlements I may now have or hereafter come to have and hold: to
engage in any administrative or legal proceedings or lawsuits regarding any rights
and interests I have on matters therein; to create trusts and to transfer any interest I
may have in property, whether real or personal, tangible or intangible, to the trustee
of any trust, to engage and to dismiss agents, counsel, and employees, in
connection with any matter, and for purposes, this power and authority vested in
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my son, Vernon K. Smith Jr., is unlimited, unconditional and all inclusive, and with
the same authority and effect as though I had caused the action to be undertaken.
This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event of my death or disability, and shall continue in
effect for all time, as it has been my long-standing intention and desire that my son,
Vernon K. Smith Jr., shall be the sole and exclusive heir of my entire estate, as I
have so declared openly in the past many years, because of his commitment,
dedication, and devotion to my best interests, welfare, and financial well being.
Dated This 11 th day of April, 2008.
Victoria H. Smith
She was 95 years old (nearly 96) when she executed the 2008 Power of Attorney. Before his
mother died, Vernon K. Smith, Jr. transferred all of her assets to a limited liability company
controlled by him, as manager, relying on his position as her attorney in fact under the 2008 Power
of Attorney. He claims there are no assets in her estate to probate. 1 Nothing in this power of
attorney specifically or expressly authorizes the holder to gift Victoria H. Smith"s property.
Four years later, on July 3, 2012, when Victoria H. Smith was nearly 100 years old,
Vernon K. Smith, Jr. formed a limited liability company, VHS Properties, L.L.C. (""VHS
Properties"). Vernon K. Smith, Jr. made himself the L.L.C.'s registered agent and manager. He
listed the initial members as Victoria H. Smith, his mother, and himself, Vernon K. Smith, Jr.
The next day, on July 4, 2012, Vernon K. Smith, Jr. relied on the 2008 Power of Attorney
and, as her attorney in fact. transferred all of Victoria H. Smith's real and personal property as a
gift to VHS Properties. As her attorney in fact, Vernon K. Smith, Jr. executed the following
document. ""Transfer, Conveyance, and Sale of All Property Interests from Victoria H. Smith to
VHS Properties, L.L.C.":
This transfer, conveyance, and sale of property made and entered into on this 4th
day of July, 2012, by and between Victoria H. Smith, Transferor herein, through
the authority of her son, Vernon K. Smith, Jr., pursuant to his Durable Power(s) of
Attorney, as vested in him, initially in 1999, and thereafter reaffirmed in 2008. and
VHS Properties, LLC, the recipient of the entire transfer, as Transferee herein.

1

The Court notes that Vernon K. Smith. Jr. initiated this probate.
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WITNESS ETH:

WHEREAS: Victoria H. Smith had before executed her Last Will and
Testament on February 14, 1990, designating therein her son, Vernon K. Smith, Jr.,
to her sole and exclusive Heir, having done so through the formation of her
Holographic Will, written by her on her own stationary, in her own handwriting,
and signed and dated by her, being done deliberately in that fashion to emphatically
convey her intentions, and to avoid any appearance of any influence by anyone
having chosen to do so in accordance with the way in which her husband, Vernon
K. Smith, Sr., a well-known attorney in Boise, Idaho, had so executed his Last Will
and Testament by such holographic means, by which Victoria H. Smith acquired
his entire inheritance to the exclusion of anyone else; and,
WHEREAS: Vernon K. Smith, Jr. has always been the sole source of all
management, maintenance, financial means, operation and control of all assets of
Victoria H. Smith, beginning after his Father's death, and especially since and after
his becoming an Attorney in 1971, having at all times thereafter dedicated his life
to the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation; and,
WHEREAS: On July 3, 2012, Vernon K. Smith, Jr. did file the Articles of
Organization for the establishment of a limited liability company, known as VHS
Properties, LLC, formed pursuant to and in accordance with the laws of and
statutes of the State of Idaho, identifying its' sole members at the time of
organization to be Vernon K. Smith, Jr. and Victoria H. Smith, for tracing purposes
by the Internal [R]evenue Service; and,
WHEREAS: All properties and property interests of Victoria H. Smith, be
it real property, personal property or mixed properties, wherever so situated,
including, but not limited to any and all rights, titles, interests to any and all real
property, personal property, mixed property and wherever so situated in which any
interest now exists or can be claimed to exist, whether it be in the nature of an
expectancy, anticipatory, or a beneficial interest or by any gift or by any future
inheritance and known to include but not limited to all fanns, ranches, residential
properties, office buildings, rental facilities, furniture, appliances, fam1 equipment,
tractors, trucks, trailers, backhoes, ATV's, UTV's front end loaders, commodities,
farm products, stocks in any corporations, bonds, cash deposits, bank accounts,
leasehold interests, rental receipts, jewelry, clothing, personal effects and any other
tangible or intangible interests of any nature or kind, known or unknown,
whatsoever, or wherever so located, shall be and hereby are transferred to VHS
Properties, LLC, undertaken by the powers granted to Vernon K. Smith, Jr.,
through said Durable and Irrevocable Power(s) of Attorney, all of which is being
undertaken to preserve and protect all such property interests by the transfer unto
said Limited Liability Company, and to thereby effectively avoid any costs,
inconvenience or expense or need to probate any estate of Victoria H. Smith, and
now being able to rely upon the continuing valuations of said assets pursuant to
ORDER GRANTING PARTIAL SUMMARY JUDGMENT
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their actual use and assessed market values, for tax purposes, as said values are
believed to be within the exemption, tax credit or allowances as provided for under
the Internal Revenue Code, as any estate tax and gift tax have the same treatment,
and it remains the belief of these Parties no tax would be due or owing thereon at
the values of their present use and assessed valuations; and,

WHEREAS: Said transfers or real property have been made to said VHS
Properties, LLC, by execution of appropriate deeds for eventual recordation, as
may be needed for reference by said VHS Prope1iies, LLC, and it is furthermore
deemed appropriate at this time to also secure the transfer of total ownership of the
membership interests of said VHS Properties, LLC, so as to now be exclusively
held by Vernon K. Smith, Jr., and the transfer of said membership interest of
Victoria H. Smith is being executed this day as well, and Vernon K. Smith, Jr. shall
from this day henceforth have and hold 100% ownership interest in and to said
membership rights of VHS Properties, LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
($10.00) and other good and valuable consideration, said Transferor does hereafter
transfer all assets to said Transferee, VHS Properties, LLC, and this document
confirms the transfer of all said property rights and interests of Victoria H. Smith,
to said VHS Properties, LLC, Transferee herein, and said Limited Liability
Company shall have and hold ownership of and to all assets and property interests
of any kind or nature of Victoria H. Smith, as of July 4, 2014, and Vernon K.
Smith, Jr., shall. as of the date of this conveyance, July 4. 2012. hereafter and
henceforth hold 100% membership interest in said VHS Properties. LLC.
DATED THIS: 4 th Day of July, 2012[.]
Vernon K. Smith, Jr. signed on his own behalf and on behalf of his mother, Victoria H. Smith, as
her '"attorney in fact" relying on the 2008 Power of Attorney.
That same day, again relying on the 2008 Power of Attorney, Vernon K. Smith. Jr.
executed the following document on Victoria H. Smith's behalf: transferring and assigning. all of
her interest in VHS Properties (and thus any interest in her own property) to Vernon K. Smith. Jr.

Assignment and Transfer of Membership Interest of: Victoria H. Smith in
VHS Properties, LLC to Vernon K. Smith, Jr. Confirming him to be the 100%
Member Thereof[:]
This Assignment and Transfer Agreement, made and entered into on this 4th day of
July, 2012, by and between Victoria H. Smith, by and through her son, Vernon K.
Smith, Junior. pursuant to his Durable and Irrevocable Power of Attorney as
granted to him, initially in 1999, and thereafter reaffirmed and confirmed in 2008,
as the Assignor and Transferor herein, and Vernon K. Smith, Junior, as the
Assignee and Transferee herein.
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WITNESS ETH:

WHEREAS: Victoria H. Smith did execute her Holographic Last Will and
Testament in 1990, designating therein her sole and exclusive Heir to be her son,
Vernon K. Smith, Junior, and having done so through the formation of that
Holographic Will, pursuant to § 15-2-503, Idaho Code, where it is written by her in
her own handwriting, and dated by her and signed by her, being done deliberately
in that fashion so as to avoid any appearance of influence of any kind from another,
and having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a well-known and successful attorney in Boise, Idaho, had so
executed his Last Will and Testament by holographic means of his entire
accumulation of assets to her, to the exclusion of anyone else; and,
WHEREAS: Vernon K. Smith, Jr. has been the sole source of all
management, maintenance, operation and control, and financial means and
resources for the protection, preservations and perpetuation of all assets since
becoming an Attorney in 1971; and has dedicated his life to preserve and protect
his parents' property interests; and,
WHEREAS: The Assignor and Transferor herein did grant unto Vernon K.
Smith, Jr. through both Durable and In-evocable Powers of Attorney, the authority
and right to do that as he deemed appropriate and necessary to protect, preserve and
defend all rights and interests of any such assets he otherwise would inherit,
including all rights of sale, transfer, or any of the disposition as provided for
therein; and.
WHEREAS: A reaffirmation of his exclusive Rights and Powers of
Attorney were again announced, at Transferor's request in 2008, reaffirming his
exclusive right of ownership either under her Will, or as a transfer under his power
and authority. to again take such action as he may deem appropriate to transfer,
protect, preserve and defend his interests in all such assets of the Assignor and
Transferor; and,
WHEREAS: On July 3, 2012, the Limited Liability Company known as
VHS Properties, LLC, was formed by Vernon K. Smith, Jr. pursuant to and in
accordance with his authority and under the laws and Statutes of the State of Idaho,
identifying its' members initially as Vernon K. Smith, Jr. and Victoria H. Smith for
tax tracing and identification purposes for any gift tax consideration; and,
WHEREAS: Transfers of any and all properties, be it real property,
personal property, mixed and wherever so situated, was transferred by Assignor,
through said Durable and Irrevocable Powers of Attorney, to said VHS Properties,
LLC, all of which was undertaken for purposes of asset protection, to preserve and
protect all such property interests, and to thereby effectively avoid the costs,
inconvenience and expense of any unnecessary probate of said real and personal
property assets, as it is believed the tax credit for gift and estate taxes is within the
exemption or tax credit allowances under the Internal Revenue Code, and no estate
or gift tax would be due or owing thereon in any event in light of the assessed
market valuations; and,
ORDER GRANTING PARTIAL SUMMARY JUDGMENT
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WHEREAS: Said transfers having been made to said VHS Properties.
LLC, and the benefit of asset tracing being completed with one member having
been the Transferor, as well as a member the attorney in fact, being deemed
appropriate to secure the transfer of membership of said VHS Properties. LLC. to
become that exclusively held by said Vernon K. Smith. Jr.. it is herewith declared
the transfer of membership interest of Victoria H. Smith is herewith and now
transferred to Vernon K. Smith. Jr.. who shall from this day henceforth have and
hold 100% ownership interest in and to the membership of said VHS Properties.
LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
and other good, valuable and lawful consideration. the membership interest of said
Victoria H. Smith. as the Assignor and Transferor herein, is herewith being
assigned, transferred. conveyed and set over unto Vernon K. Smith. Jr., who shall
hereafter and henceforth for all purposes have and hold 100% membership interest
in VHS Properties, LLC, and which said Limited Liability Company does currently
have and hold all real and personal property interests held by Victoria H. Smith,
including all those she inherited and has or ever will receive from her deceased
husband. Vernon K. Smith. Sr., who died May 2, 1966.
DATED THIS: 4th Day of July, 2012[.]
This document was not signed by Victoria H. Smith herself. Instead, Vernon K. Smith, Jr. again
signed. as her agent, relying on the 2008 Power of Attorney. He also signed on his own behalf.
Thus. by the end of the day. July 4. 2012, Vernon K. Smith, Jr. owned or controlled all of Victoria
H. Smith's property, real and personal, and Victoria H. Smith no longer had any property.
In addition. Vernon K. Smith. Sr., Vernon K. Smith. Jr., Victoria Converse and Joseph H.
Smith's father. died at the age of 53 on May 2, 1966. Vernon K. Smith, Jr. was the Attorney of
Record for his father's estate continuously since 1976. According to Vernon K. Smith, Jr .. he
acted exclusively for Victoria H. Smith's benefit in managing and preserving all matters of
ownership of all her interests. He admitted he had a fiduciary relationship with his mother. Thus.
Victoria H. Smith's estate includes Vernon K. Smith, Sr.'s estate and assets.
ANALYSIS
Joseph H. Smith asks the Court to grant him partial summary judgment. finding that
Victoria H. Smith· s 2008 power of attorney did not allow Vernon K. Smith, Jr. to gift Victoria H.
Smith's property. whether to himself or otherwise. Whether Vernon K. Smith. Jr. had the authority
to gift all of her property pursuant to that power of attorney is integral to the probate of her estate.

If he lawfully gifted the property to himself. then the estate has no assets and the probate should be
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dismissed. If he did not lawfully gift the property to himself~ then the transfers will be set aside
and that prope1iy repatriated to the estate. Thus, this issue is critical to the probate.
Summary judgment is "rendered forthwith if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law." I.R.C.P. §56(c); See also

First Security Bank of Idaho. N.A. v. Murphy, 131 Idaho 787, 790, 964 P.2d 654, 657 (1998). A
party against whom summary judgment is sought may not merely rest on allegations contained in
his pleadings, but must come forward and produce admissible evidence to contradict the assertions
of the moving party and establish a genuine issue of material fact. McCoy v. Lyons, 120 Idaho 765.
820 P.2d 360 (1991 ); Olsen v. JA. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). See

Rhodehouse v. Stutts, 125 Idaho 208,211,868 P.2d 1224, 1227 (1994). Any sworn statements that
are part of the record are to be considered by the trial court in deciding whether there is a genuine
issue of material fact.
In general, a party opposing summary judgment is entitled to favorable inferences from the
underlying facts. However, when the evidentiary facts are not disputed and the judge rather than
the jury will be the ultimate trier of fact, the judge may draw the inferences he or she deems most
probable since the judge alone would be responsible for drawing such inferences from the same
facts at trial. Anderson v. Farm Bureau Mutual Ins. Co. of Idaho. 112 Idaho 461, 732 P.2d 699
(1987); Deal v. Cockrell, 111 Idaho 127, 721 P.2d 726 (1986); Riverside Development Co. v.

Ritchie, 103 Idaho 515,650 P.2d 657 (1982); Dunham v. Hackney Airpark. Inc .. 133 Idaho 613.
990 P.2d 1224, 1227 (Ct. App. 1999). This is a court trial. Thus, this Court can decide what
inferences should be drawn from any undisputed facts. Jones v. EG & G Idaho, Inc., 111 Idaho
591. 726 P.2d 703 (1986). 2

2

"[W]here the evidentiary facts are undisputed and the trial court rather than a jury will be the trier of fact. ·summary
judgment is appropriate. despite the possibility of conflicting inferences because the court alone will be responsible
for resolving the conflict between those inferences." Cobbley v. City of Challis, 138 Idaho 154. 59 P.3d 959. 961
(2002) (quoting Riverside Development Co. v. Ritchie, 103 Idaho 515. 519, 650 P.2d 657, 661 ( 1982)).
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Joseph H. Smith has specific statutory authority to petition this Court to review
Vernon K. Smith, Jr. 's conduct with respect to the power of attorney.

Vernon K. Smith, Jr. argues that Joseph H. Smith has no standing to ask the Court to
construe the 2008 Power of Attorney. The Court disagrees. 3 In fact, the Idaho statutes specifically
authorize Joseph H. Smith (or his sister, Victoria Converse) to request the Court review Vernon K.
Smith, Jr.'s conduct and grant the appropriate relief. J.C.§ 15-12-116 provides, in relevant part. as
follows:
( 1) The following persons may petition a court to construe a power of attorney or
review the agent's conduct, and grant appropriate relief:

(d) The principal's spouse, parent or descendant;
(e) An individual who would qualify as a presumptive heir of the principal;

(3) The court may award reasonable attorney's fees and costs to the prevailing patiy
in a proceeding under this section.
LC. § 15-12-116 (emphasis added). Joseph H. Smith clearly qualifies as Victoria H. Smith"s

descendant. Thus, he has statutorily recognized standing to request the Court review Vernon K.
Smith, Jr.'s conduct and grant appropriate relief~ 4
In fact, the very purpose of this section is to protect vulnerable principals. or in this case.
Victoria H. Smith, from financial abuse. This case is a classic example, crying out for a remedy.
Victoria H. Smith was nearly 96 years old when she executed the 2008 Power of Attorney
in question. She was nearly 99 years old when Vernon K. Smith, Jr. "gifted"" himself all of her
personal and real property, relying on that power of attorney. The Uniform Law Comments
provide, in relevant part. as follows:

The Court recognizes that Judge Bieter came to a different conclusion. However. in reviewing the hearing recordings
and the record. it does not appear that anyone brought the appropriate statutory section to his attention. In addition.
while Vernon K. Smith. Jr. intimated at the July 11 hearing that somehow the "magistrate" court was not a general
jurisdiction court, he is wrong. Both district and magistrate courts are courts of general jurisdiction in this state. Stat<'
v. Branigh. 155 Idaho 404. 412. 313 P.3d 732, 740 (Ct. App. 2013); citing In re Hanson. 121 Idaho 507. 510- 11. 826
P.2d 468. 471-72 (1992). The magistrate court has authority to adjudicate those matters that are ancillary to its
assignment.
:i

-1

Joseph H. Smith would also quality as a presumptive heir, unless the holographic will is declared valid.
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The primary purpose of this section is to protect vulnerable or incapacitated
principals against financial abuse. Subsection (a) sets forth broad categories of
persons who have standing to petition the court for construction of the power
of attorney or review of the agent's conduct, including in the list a person that
demonstrates sufficient interest in the principal's welfare"" (subsection (a)(8)).
Allowing any person with sufficient interest to petition the court is the approach
taken by the majority of states that have standing provisions.
04

I.C. § 15-12-116 (comment section) (emphasis added). Therefore, Joseph H. Smith and his sister
clearly have standing to ask this Court to review Vernon K. Smith, Jr."s conduct with respect to
the 2008 power of attorney and to request appropriate relief if it is determined that Vernon K.
Smith, Jr. acted outside the scope of his authority. Joseph H. Smith contends Vernon K. Smith. Jr.
did just that.

B.

Vernon K. Smith, Jr. had no authority under the 2008 Power of Attorney to gift
Victoria H. Smith's property.
Victoria H. Smith executed the 2008 Power of Attorney on April 11, 2008, just months

before the Uniform Power of Attorney Act ("Acf') became effective on July 1, 2008. However,
that Act does apply to this power of attorney.
1.

The Uniform Power of Attorney Act applies to the 2008 Power of Attorney.

Victoria H. Smith executed the 2008 Power of Attorney before the Uniform Power of
Attorney Act became effective on July 1, 2008. However, that Act specifically applies to nearly all
actions taken under the auspices of a power of attorney where those acts take place after July L
2008. I.C. § 15-12-403 provides as follows:
Except as otherwise provided in this chapter, on the effective date of this chapter
[July 1, 2008]:
( 1) This chapter applies to a power of attorney created before, on or after the
effective date of this chapter[.]
I.C. § 15-12-403 (emphasis added). Likewise, I.C. § 15-12-103 states, in relevant part:
This chapter applies to all powers of attorney except:
( 1) A power to the extent it is coupled with an interest in the subject of the power,
including, but not limited to, a power given to or for the benefit of a creditor in
connection with a credit transaction;
(2) A power to make health care decisions;
(3) A proxy or other delegation to exercise voting rights or management rights with
respect to an entity; and
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(4) A power created on a form prescribed by a government or governmental
subdivision, agency or instrumentality for a governmental purpose. (emphasis
added).
I.C. § 15-12-103. The 2008 Power of Attorney does not fall within the statutory exceptions.
Finally, I.C. § 15-12-106 states, in relevant part, as follows:
(2) A power of attorney executed in this state before the effective date of this
chapter if its execution complied with the law of this state as it existed at the time
of execution.
I.C. § 15-12-106(2) (emphasis added). The acts at issue occurred nearly 4 years after the power of
attorney was executed; thus this section does not exempt the Act's application. Accordingly, the
Idaho Uniform Power of Attorney Act provisions apply to the 2008 Power of Attorney.
b.

Because the 2008 Power of Attorney did not contain a specific, express, grant of
authority to gift the Victoria H. Smith's property, Vernon K. Smith, Jr. had no
authority to gift her property to anyone or to himself.

For an agent to lawfully gift a principal's property, the Act makes clear that the pmver of
attorney must clearly and expressly give the agent the right to gift the principal's property. LC. §
15-12-201 expressly places limitations on what an agent may do. It provides, in relevant part, as
follows:
( 1) An agent under a power of attorney may exercise the following authority on
behalf of the principal or with the principal's property only if the power of
attorney expressly grants the agent the authority and exercise is not otherwise
prohibited by other agreement or instrument to which the authority or property is
subject:

(b) Make a gift[.]

I.C. § 15-12-20l(l)(b) (emphasis added). Significantly, even where the power of attorney
expressly grants an agent the authority to gift, the Act limits to whom the authority to gift a
principal' s property can be given (descendants, spouses or ancestors). I.C. § 15-12-201 in section
2 provides as follows:
(2) Notwithstanding a grant of authority to exercise authority in subsection ( 1)
of this section, unless the power of attorney otherwise provides, an agent that is not
an ancestor, spouse or descendant of the principal, may not exercise authority under
a power of attorney to create in the agent, or in an individual to whom the agent
owes a legal obligation of support, an interest in the principal's property, whether
by gift, right of survivorship, beneficiary designation, disclaimer or otherwise.
ORDER GRANTING PARTIAL SUMMARY JUDGMENT
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LC. § 15-12-201(2) (emphasis added). In other words, the Act precludes an agent from gifting a
principal"s property without an express grant in the power of attorney.
UNIFORM LAW COMMENTS
This section distinguishes between grants of specific authority that require express
language in a power of attorney and grants of general authority. Section 201 (a)
enumerates the acts that require an express grant of specific authority and which
may not be inferred from a grant of general authority. This approach follows a
growing trend among states to require express specific authority for such
actions as making a gift, creating or revoking a trust, and using other nonprobate estate planning devices such as survivorship interests and beneficiary
designations. . . . The rationale for requiring a grant of specific authority to
perform the acts enumerated in subsection (a) is the risk those acts pose to the
principal's property and estate plan. Although risky, such authority may
nevertheless be necessary to effectuate the principal's property management and
estate planning objectives. Ideally, these are matters about which the principal will
seek advise [sic] before granting authority to an agent.

Subsection (b) contains an additional safeguard for the principal. It establishes as a
default rule that an agent who is not an ancestor, spouse, or descendant of the
principal may not exercise authority to create in the agent or in an individual the
agent is legally obligated to support, an interest in the principal's property. For
example, a non-relative agent with gift making authority could not make a gift to
the agent or a dependant of the agent without the principal's express authority in the
power of attorney. In contrast, a spouse-agent with express gift-making authority
could implement the principal's expectation that annual family gifts be continued
without additional authority in the power of attorney.
Notwithstanding a grant of authority to perform any of the enumerated acts in
subsection (a), an agent is bound by the mandatory fiduciary duties set forth in
Section 114(a) as well as the default duties that the principal has not modified. For
a list of these default rules, see Section 301 Comment. If the principal's
expectations for the performance of authorized acts potentially conflict with those
duties, then clarification of the principal's expectations, modification of the default
duties, or both, may be advisable. See Section 114 Comment.
LC. § 15-12-201 (comment section). It even limits the extent of the express authority itself. The
Act further addresses gifts as follows in LC. § 15-12-217:
(I) In this section, a gift ··for the benefit of' a person includes, but is not limited
to, a gift to a trust, an account under the uniform transfers to minors act and a
tuition savings account or prepaid tuition plan as defined under Internal Revenue
Code section 529, 26 U.S.C. section 529, as amended.
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(2) Unless a power of attorney otherwise provides, language in a power of
attorney granting general authority with respect to gifts authorizes the agent to:
(a) Make outright to, or for the benefit of, a person, a gift of any of the
principal's property, including by the exercise of a presently exercisable power
of appointment held by the principal, in an amount per donee not to exceed the
annual dollar limits of the federal gift tax exclusion under Internal Revenue
Code section 2503(b), 26 U.S.C. section 2503(b), as amended, without regard to
whether the federal gift tax exclusion applies to the gift, and if the principal's
spouse agrees to consent to a split gift pursuant to Internal Revenue Code
section 2513. 26 U.S.C. section 2513, as amended, in an amount per donee not
to exceed twice the annual federal gift tax exclusion limit; and
(b) Consent, pursuant to Internal Revenue Code section 2513, 26 U.S.C. section
2513, as amended, to the splitting of a gift made by the principal's spouse in an
amount per donee not to exceed the aggregate annual gift tax exclusions for both
spouses.
(3) An agent may make a gift of the principal's property only as the agent
determines is consistent with the principal's objectives if actually known by the
agent and, if unknown, as the agent determines is consistent with the principal's
best interest based on all relevant factors, including, but not limited to:
(a) The value and nature of the principal's property;
(b) The principal's foreseeable obligations and need for maintenance;
(c) Minimization of taxes, including income, estate, inheritance, generationskipping transfer and gift taxes;
(d) Eligibility for a benefit. a program, or assistance under a statute or
governmental regulation; and
(e) The principal's personal history of making or joining in making gifts.
UNIFORM LAW COMMENTS

This section provides default limitations on an agent's authority to make a gift of
the principal's property. Authority to make a gift must be made by a specific grant
in a power of attorney (see Section 20l(a)(2); see also Section 301). The mere
granting to an agent of authority to make gifts does not, however, grant an agent
unlimited authority. The agent's authority is subject to this section unless enlarged
or further limited by an express modification in the power of attorney. Without
modification, the authority of an agent under this section is limited to gifts in an
amount per donee not to exceed the annual dollar limits of the federal gitt tax
exclusion, or twice that amount if the principal and the principal's spouse consent to
make a split gitl
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Subsection (a) of this section clarifies the fact that a gift includes not only outright
gifts, but also gifts for the benefit of a person. Subsection (a) provides examples of
gifts made for the benefit of a person, but these examples are not intended to be
exclusive.
Subsection (c) emphasizes that exercise of authority to make a gift, as with exercise
of all authority under a power of attorney, must be consistent with the principal's
objectives. If these objectives are not known, then gifts must be consistent with the
principal's best interest based on all relevant factors. Subsection (c) provides
examples of factors relevant to the principal's best interest, but these examples are
illustrative rather than exclusive.
To the extent that a principal's objectives with respect to the making of gifts may
potentially conflict with an agent's default duties under the Act, the principal should
carefully consider stating those objectives in the power of attorney, or altering the
default rules to accommodate the objectives, or both. See Section 114 Comment.
LC.§ 15-12-217 (comment section) (emphasis added).
Based on the law, the Court finds that Vernon K. Smith, Jr. had no authority to make gifts
of Victoria H. Smith ·s property and, thus, his acts violated the Act's provisions and the 2008
Power of Attorney itself He exceeded his authority.
C.

The Court has authority to grant the "appropriate relief."
Vernon K. Smith, Jr.. as an agent, had a duty to act in good faith and to act only within the

scope of his authority. LC.§ 15-12-114. 5 The Court finds that he violated those duties by acting
outside the scope of his authority, failing to act in good faith and in generally violating this Act.
The question is what remedy is available and what remedy is appropriate. According to the

5

I.C. § 15-12-114. Agent's duties:
(I) Notwithstanding provisions in a power of attorney, an agent that has accepted appointment
shall:

(b) Act in good faith; and
(c) Act only within the scope of authority granted in the power of attorney.
(2) Except as otherwise provided in the power of attorney, an agent that has accepted
appointment shall:
(a) Act loyally for the principal's benefit:
(b) Act so as not to create a conflict of interest that impairs the agent's ability to act impartially
in the principal's best interest:
(c) Act with the care, competence and diligence ordinarily exercised by agents in similar
circumstances[.]
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statutes, the Court can set aside the invalid gifts and order the property returned to the estate.
LC. § 15-12-11 7 establishes an agent's liability for violating this Act.
An agent that violates this chapter is liable to the principal or the principal's
successors in interest for the amount required to:
( 1) Restore the value of the principal's property to what it would have been
had the violation not occurred; and
(2) Reimburse the principal or the principal's successors in interest for the
attorney's fees and costs, and other professional fees and costs, paid on the
agent's behalf.
LC. § 15-12-117 (emphasis added). The Court can also order Vernon K. Smith, Jr. to provide a
complete accounting to the Court within thirty (30) days of this order. LC. § 15-12-114(8)
authorizes the Court to order an accounting.
(8) Except as otherwise provided in the power of attorney, an agent is not
required to disclose receipts, disbursements or transactions conducted on behalf of
the principal unless ordered by a court .... If so requested, the agent shall comply
with the request within thirty (30) days or provide a writing or other record
substantiating why additional time is needed and shall comply with the request
within an additional thirty (30) days.
LC.§ 15-12-114(8) (emphasis added). The comment section further explains:

UNIFORM LAW COMMENTS
This section provides that an agent's liability for violating the Act includes not only
the amount necessary to restore the principal's property to what it would have been
had the violation not occurred, but also any amounts for attorney's fees and costs
advanced from the principal's property on the agent's behalf. This section does not,
however, limit the agent's liability exposure to these amounts. Pursuant to Section
123, remedies under the Act are not exclusive. If a jurisdiction has enacted separate
statutes to deal with financial abuse, an agent may face additional civil or criminal
liability. For a discussion of state statutory responses to financial abuse, see
Carolyn L. Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?, 34
McGeorge L. Rev. 267 (2003).
LC. § 15-12-117 (comment section)(emphasis added). Finally, I.C. § 15-12-116(1) empowers the
Court to fashion appropriate relief.
( 1) The following persons may petition a court to construe a power of attorney or
review the agent's conduct, and grant appropriate reliefl.]
J.C. § 15-12-116(1 )( emphasis added).
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Based on the facts and the record. the Court finds Vernon K. Smith, Jr. had no authority to
transfer Victoria H. Smith"s property pursuant to the 2008 Power of Attorney. Therefore. he
violated this Act. his fiduciary duty, and the 2008 Power of Attorney. The appropriate remedy is to
set aside the transfers. order all the property returned to the estate. order an accounting. and
preclude any further transfers without order of court until the Court decides whether Vernon K.
Smith, Jr. exercised undue influence against his mother Victoria H. Smith when she executed the
holographic will.

CONCLUSION
The Court grants partial summary judgment to Joseph H. Smith, finding there is no dispute
of any fact material to this issue.
The Court sets aside all "gifts'· or transfers Victoria H. Smith"s property made pursuant to
the 2008 Power of Attorney, effective immediately. The Court further orders all prope1iy returned
to the estate and that no party transfer any of that property without order of this Court. Finally, the
Court orders Vernon K. Smith, Jr. provide an accounting. receipts. etc. to the Court within 30 days
of this Order. The Court also finds that Joseph H. Smith may be entitled to costs and attorney fees
associated with pursuing this summary judgment.

IT IS SO ORDERED.
Dated this 19th day of July 2016.

e
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CERTIFICATE OF MAILING

I hereby certify that on this

_it_'aa,y of July 2016, I mailed (served) a true and

correct copy of the within instrument to:

VERNON K. SMITH
ATTORNEY AT LAW
1900 W MAIN ST.
BOISE, ID 83 702
ALLEN B. ELLIS
ELLIS LAW. PLLC
12639 W EXPLORER DR. STE 140
BOISE, ID 83713
CHRISTOPHER D. RICH
Clerk of the District Court

By:
Deputy Court Clerk
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise; Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
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CHA':~~~IERICH, Clem
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Attorney for Contestant
Joseph Smith
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
·.

:··

.

•

'·.

Deceased.

)
)
)
)
)
)

Case No. CV IE 201415352

MOTION FOR ORDERS FOR
FURTHER ACCOUNTING, FOR
RE-CONVEYANCE OF ESTATE
PROPERTIES, AND FOR SUPERVISED
ADMINISTRATION

Comes now contestant Joseph H. Smith, through his attorney ofrecord, and moves the Court

fqr an order that petitioner Vernon K. Smith comply with the Order entered July 19, 2016, to wit,
that (1) petitioner provide an inventory of Estate personal property, including bank accounts and
other institutional holdings; and (2) that petitioner re-convey all Estate property to the Estate.
Contestant Joseph H. Smith further moves the Court for an order that a supervisory
administrator be appointed, pursuant to Idaho Code § 15-3-502, with the power to confirm or reject
•t

transactions sought by petitioner as attorney for the Victoria H. Smith Estate, including the

.

expenditure of Estate resources .
These motions are made upon the following grounds:

.

MOTION FOR AN ORDER FOR ACCOUNTING FOR THE RE-CONVEYANCE
OF ESTATE PROPERTIES, AND FOR SUPERVISED ADMINISTRATION - 1
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(1) Deficient aGcounting: That the accounting documentation received on August 19. 2016,
and September 2, 2016, are deficient as follows:
(a)

The accounting does not include an inventory ofpersonal property, including
bank accounts and other financial holdings;

(b)

The accounting fails to itemize the credit card expenditures for 2012;

(c)

The "office expense" entries fail to detail whether the expense was for the
decedent's office or the law office of petitioner Vernon K. Smith; and

(d)

Multiple entries fail to identify the nature of the expense incurred, i.e.,
personal, farm expense, or other.

(2)

Failure to re-convey Estate assets: Vernon K. Smith has failed to set aside the

conveyances of the decedent's assets made to VHS Properties, LLC, in 2012 and re-convey those
assets to the Estate of Victoria H. Smith as ordered by the Court on July 19, 2016.
(3) Supervised administration: That the accounting received to date from petitioner Vernon
K. Smith reflects a high level of self-dealing and usurpation of Estate resources which conduct
constitutes "circumstances" which make supervised administration "necessary" as authorized by
Idaho Code § 15-3-502. Petitioner Vernon expended Estate funds for purchase ofgoods and services
in the thousands of dollars for his personal consumption.
Petitioner Vernon Smith's application for the appointment ofa personal representative, filed
October 14, 2014, has not been adjudicated, but matters required to be covered for supervised
administration are contained in the aforesaid application.
This motion is based upon petitioner's accounting filed with the Court on August 19th and

MOTION FOR AN ORDER FOR ACCOUNTING FOR THE RE-CONVEYANCE
OF ESTATE PROPERTIES, AND FOR SUPERVISED ADMINISTRATION.:. 2
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September 2, 2016, the memorandum of law filed herewith, the Second Declaration of Joseph H.
Smith, the Court's Order Granting Partial Summary Judgment entered July 19, 2016, and the
pleadings and records in this action.
Dated this 7th day of September, 2016.

<!Y~ /
AllenB. E l l i s ~ ~
Attorney for Contestant
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this~ day of September, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

_x_ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
_x_ Facsimile (345-1129)
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No.1626

CHRISTOPHER 0. RICH, Clerk
By STEPHANIE VIDAK
OEPIJTV

Attorney for Contestant Joseph Smith

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF

)

Case No. CV IE 201415352

)

Victoria H. Smith,
Deceased.

)
)
)
)
)

:MEMORANDUM IN SUPPORT
OF MOTION FOR ORDERS
FOR ACCOUNTING, FOR THE
RE-CONVEYANCE OF ESTATE
PROPERTIES, AND FOR SUPERVISED
ADMINISTRATION

Comes now the contestant, Joseph H. Smith, through his attorney of record, and submits the
herein memorandum oflaw in support of: (1) a court order compelling an accounting which includes
inventory of personal property, including bank accounts; (2) a re-conveyance of Estate properties to
the Estate; and (3) the imposition ofsupervised administration to prevent further dissipation ofEstate
assets by petitioner Vernon.
Factual basis for motion: Petitioner Vernon Smith rendered an accounting in response to

the Court's order on August 19th• This "accounting" was limited to statement of income and
unitemized expenses presumably incurred in the interests ofthe Estate. In open court on August 23 rd,
the Court ordered the petitioner to augment his so-called accounting with an inventory of property
MEMORANDUM IN SUPPORT OF MOTION FOR AN ORDER FOR ACCOUNTING FOR THE
RE-CONVEYANCE OF ESTATE PROPERTIES, AND FOR SUPERVISED ADMINISTRATION -1
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and an itemization of the credit card debt.
On September 2nd, petitioner served additional documents which reflected that a substantial
part of the credit card debt incurred by the Estate was for personal expenses of petitioner and his
family. These expenditures for personal consumption by Vernon and his family were in the
thousands of dollars. With respect to a portion of the expenditures, petitioner has failed to identify
the purpose ofthe expenditure. In most instances, the products or services purchased were obviously
for consumption by Vernon or his wife, Victoria L. There are substantial expenditures for "office
expense". A fair inference is that the decedent had no need for this expenditure, particularly after
her death.
Petitioner has failed to supply back-up documents explanatory of the 2012 credit card
expense and has failed to provide a inventory of personal property. As to the real property which
Vernon values at approximately two millions dollars, the actual value is in excess of fifty million
dollars. See Exhibit 1 to Second Declaration of Joseph L. Smith. For example, Vernon values the
154 acre farm in Boise at $640,000. Idaho Land & Appraisal Ltd. Co. appraised the same property
in 2005 at $20,680,000 (see Exhibit 2 to Second Declaration of Joseph L. Smith.
Finally, petitioner has failed to reconvey the Estate assets back to the Estate as ordered by
the Court on July 19, 2016.

Relief sou1ht:
Supervised administration: Given the uncertainty as to who will be the beneficiaries of the
Estate, it would serve no present purpose to quantify the exact amount of Estate money petitioner
Vernon has extracted for his personal benefit. However, Vernon's embezzlement of Estate

MEMORANDUM IN SUPPORT OF MOTION FOR AN ORDER FOR ACCOUNTING FOR Tiffi
RE-CONVEYANCE OF ESTATE PROPERTIES, AND FOR SUPERVISED ADMINISTRATION -2
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resources, which are in the thousands ofdollars,justifies the imposition ofsupervised administration

in order to terminate the mulcting of decedent's Estate.
As noted in the Comments to Idaho Code § 1S-3-502, which authorizes supervised
administration where the "circumstances" warrant it, a "supervised administration" is intended to
achieve a fair balance between the interests the of decedent and her heirs:
The expressed wishes of a testator regarding supervised
administration should bear upon, but not control, the question of
whether supervised administration will be ordered. This section is
designed to achieve a fair balance between the wishes of the
decedent, and the interests of successors in regard to supervised
administration.
Since supervised administration normally will result in an adjudicated
distribution of the estate, the issue of will or no will must be
adjudicated. This section achieves this by forcing a petition for
supervised administration to include matters necessary to put the
issue of testacy before the Court. It is possible, however, that
supervised administration will be requested because administrative
complexities warranting it develop after the issue of will or no will
has been resolved in a previously concluded formal testacy
proceeding.
Under the circumstances presented, the administrator's supervision can be limited to
monitoring and approving, or not, petitioner's expenditures and other business transactions for the
Estate. As noted in the motion, a personal representative has not yet been appointed which further
justifies the appointment of a supervisory administrator to be compensated from Estate funds.
Completion of an inventozy and re-conveyance of Estate assets: By the Court's July 19th
Order and her re-af:firmance of that order in court on August 23"1, petitioner was compelled to
include an inventory of assets, including personal property and bank accounts. His most recent
submission fails to include personal property, including bank accounts and other institutional
MEMORANDUM IN SUPPORT OF MOTION FOR AN ORDER FOR ACCOUNTING FOR THE
RE-CONVEYANCE OF ESTATE PROPERTIES, AND FOR SUPERVISED ADMINISTRATION - 3
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financial holdings.
Likewise, in violation ofthe Order, petitioner has failed to re-convey to the Estate the assets
conveyed to VHS Properties, LLC, pursuant to the 2008 Power of Attorney. Contes~t Joseph
requests that such re-conveyance be ordered (again) as well as an order for submission of a complete
property inventory.
Dated this 7tll day of September, 2016.

Attorney for Contestant
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 7'h day of September, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

_x..._ U.S. Mail, postage prepaid

V.K. Smith
Attorney at Law
1900W.Main
Boise, Idaho 83702

_ _ Hand delivery
_ _ Overnight delivery
_x_ Facsimile (345-1129)

/&./,

~~

-

Allen B. Ellis
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
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S~P O8 2016
CHP.ISTrJPH'::R D. RICH, Clerk
By TYLER ATl,iNSON
DEPUTY

Attorney for Contestant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
SECOND DECLARATION
OF JOSEPH SMITH

I, Joseph Smith, pursuant to I.R.C.P. 7(d) and LC.§ 9-1406, declare as follows:
1.

I am the will contestant in this probate matter and make this declaration upon my own

personal knowledge and am competent to testify to the matters set forth herein.
2.

Attached hereto as Exhibit 1 is a list of the real property in the Estate of Victoria H.

Smith. The value assigned to the real property identified therein ($57,510,000) is a true and correct
value.
3.

Attached hereto as Exhibit 2 is a true and correct copy of an appraisal undertaken

by Idaho Land & Appraisal, Ltd, Co. of the 160 acre parcel of land adjacent to Chinden Boulevard
(near its intersection with Branstetter Street) which was owned by Victoria H. Smith at the time of
her death.
I declare under penalty of perjury pursuant to the laws of the State ofldaho that the foregoing

SECOND DECLARATION OF JOSEPH SMITH - 1
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is true and correct.
Dated this 7th day of September, 2016.

CERTIFICATE OF SERVICE

,.

,f

I HEREBY CERTIFY That on thisf th day of September, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

_x_ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
___x_ Facsimile (345-1129)

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

~

Allen~

SECOND DECLARATION OF JOSEPH SMITH - 2
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ESTIMATED VALUES OF PROPERTIES

1966
Home Ranch 172 acres (@ $350 acre) $ 60,000
Hamer Farm 1280 acres (@ $300 acre)

384,000

Gowen Field 520 acres -undeveloped
but prime industrial development land
(@ $150 per acre)
78,000

75,000

Victorian house
Office 1900 Main
7 apartments plus garage

2013
$ 30,000,000 ($175,000 acre)

10,240,000 ($8,000 acre)

15,600,000 ($30,000 acre)
750,000

300,000

750,000 .

Idaho St. house

20,000

85,000

Raymond St. house (acquired in 1990)

40,000

85,000

Orovada NV 120 acres undeveloped
(@$150 per acre)
Sold in 2012

18,000

½ interest in 2400 acres Swan Falls
Sold in 1981-1200 acres(@ $30.00 acre)

AUM's sold in 1970

Prox. value in 1966

36,000

100,000 (sold, don't count)

5,000

15,000 (sold, don't count)

$1,016,000

(VK Sr. died 6/2/66)

EXHIBIT 1

120,000 (sold, don't count)

$57,510,000

Prox. Value in 2013
(VHS died 9/13/2013)
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IDAHO LAND &APPRAISAL, LTD. CO.
Real Estate Appraisers and Consultants
Robert W. Smith, MAI • Mark \YI. Richey, .lvfAI

June 18, 2008
Vernon K. Smith
1900 West Main Street
Boise, Idaho 83702
Dear Mr. Smith:
This report summarizes the appraisal process used in my valuation of the real property
owned by Victoria H. Smith on the north side of Chinden Road in Boise, Idaho. For
ease of identification, a portion of this contiguous ownership Is described as Parcel #25
of the U. S. 20/26 Hewlett Packard to Joplin Road Project under constructed by the
Idaho Transportation Department. My Investigation, analysis and valuation are
considered a complete appraisal and result in a creditable conclusion of the Just
compensation due the subject owner caused by a partial taking of real property. At your
request, I have prepared this report under a summary format.
The purpose of this appraisal Is to estimate the market values of the subject property
both "beforen and "after" the partial taking by the Idaho Transportation Department,
effective May 19, 2005. The interest appraised is the fee simple estate in each
valuation. My understanding of the assignment's scope is to assist the property owner
in negotiations for the part taken and to investigate any severance damage to the
remainder caused by this project.

.. I

The subject property Is within Ada County Jurisdiction and has retained its historical
agricultural use and rural land designation in part ·to reduce ad valorem taxes. My
highest and best use conclusions were determined after an interview with Garden City
land use officials, a review of the Garden City Comprehensive Plan, a consultation with
Pat Doble of Doble Engineering, and my real estate experience within the subject
neighborhood. Each highest and best use conclusion "before" and "after" this partial
taking was likely on the effective date of value. Therefore, no unusual
appraisal assumptions or hypothetical valuation conditions were
considered in this analysis.

~\

,,

i
>]
•I

T

at the request of Vernon
This a ralsal is re ared for Victoria H. Sm
. Smith, Attorney at Law. I recognize that a copy of this report will be
provided to professionals assisting the Idaho Transportation Department
In this eminent domain litigation. Use of this report by anyone else Is not
Intended by the appraiser.

5991 West Seate Sc., Sujcc A+ Boise, ID 83703
Telephone 208-853-3400 t I-800-995-0001 t Fax 208-853-7272
www.idaholandandappraisal.com
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Vernon K. Smith
June 18, 2008
Page Two
I have Inspected the subject, gathered general Information, and researched the market
tor data from similar properties to assist in this valuation. I made an interpretation of the
market condition as of the appraisal date and based my valuation on the Sales
Comparison Approach. The building Improvements on the subject property are
considered non-conforming in regard to the subject's highest and best use In each
valuation scenario. Therefore, the Cost Approach Is not warranted In this valuation.
Since the subject is not a classical income-producing property, the Income
Capitalization Approach will not be Investigated.
This appraisal is subject to the accompanying assumptions and limiting conditions. My
Investigation indicated the subjecfs highest and best use Is for a mixed-use project
Including. retail, office, light Industrial, and mufti-family and single-family residential
development in the "beforen condition.

~-·
·,',

In the "after" condition, the highest and best use remains a mixed-use project including
retail, office, light industrial, and multi-family and single-family residential development
Joplin Road extends through the subject "after" the project, a physical condition that did
not exist in the ''beforen condition. My continued investigation Into the appraisal problem
has detennlned the east-west allgnment of Joplin Road constructed by the Idaho
Transportation Department is temporary. The temporary status of Joplin Road was
confirmed by Steve Schuster, counsel for Idaho Transportation Department, on October
31 , 2007 in The District Court of the Fourth Judicial District of the State of Idaho, In and
for the County of Ada. Given my Investigation and this confirmation, the east-west
portion of Joplin Road through the appraised property will change at a future date. The
Joplin Road Intersection with Chinden Boulevard that was constructed as part of this
project will remain, but the east-west alignment is expected to change. In the "after'
condition the subject owners do not have land adjacent to Joplin Road that they can
represent to the open market as a commercial site with a form of permanent access at
that specific site location.
Another aspect of new risk In the "after" condition is the recognized fact the
management of Joplin Road has been transferred to the Ada county Highway District
as part of this project and ACHD approval will be required for the development of the
appraised property. This condition and additional approval requirement did not exist
''before,t the project. This is an Idaho Transportation Department project and this
agency has turned over the management of the new roadway t9 ACHD who adheres to
different regulatory standards In comparison to the State of Idaho. Therefore, the
overall Impact of this ITD project in the "after" condition will now be subject to further
negotiations not before required. When the owners attempt to obtain an approach to
Joplin Road or develop their ownership, the ACHD regulations wlll take priority In the
"after" condition. Given these requirements and restraints, the value of tf:}e subject has

'!·

1i
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Vernon K. Smith
June 18, 2008
Page Three
been adversely affected in the "after" condition, acknowledging the highest and best use
remains unchanged
The subject property has been under the current ownership for an extended period of
time. To the best of my knowledge, the appraised property was not offered for sale on
the open market on the effective date of value, or any time in the past.
After considering all the data and the supporting documentation on file, it is my opinion
the compensation due the subject owners caused by this partial taking effective May 19,
2005, was:

l\.

/

Exposure time is the amount of time the real property would be on the open market prior
to the effective date of value. Based on my, observations, exposure time for this
property would have been less than twelve months. This estimate assumes the subject
property to be competitively priced, listed with a competent real estate broker, is
exposed on the marketfor a reasonable time, and is maintained in good condition.
Marketing time Is the amount of time it takes the real property interest to sell on the
open market, subsequent to the effective date of the appraisal. My research Indicated a
period of less than twelve months for the subject.

Ji

The definitions I relied on for this valuation Include:

Market Value
'I
.1

j

,,
11

li

J

The most probable price which. a property should bring in a competitive and open
market under all conditions .requisite to a fair sale, the buyer and seller each acting
prudently and knowledgeably; and assuming the price is not affected by und_ue.stlmulus.
Implicit in this definition is the· consummation of a· sale as of a specified date and the
passing of title from seller to buyer under conditions whereby:
1.
2.
3.
4.

Buyer and seller are typically motivated;
.
Both parties are well informed or well advised, and acting In what they consider
their best interests;
·
A reasonabie time is allowed for exposure in the open market;
Payment is made In terms of cash in U.S. dollars or In terms of financial
arrar,gements comparable thereto; and
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Vernon K. Smith
June 18, 2008
Paga Four
The price represents the normal consideration for the property sold unaffected by
special or creative financing or sales concessions granted by anyone associated
with the sale. 1

5.
·,
·(

Fee Simple Estat§

Absolute ownership unencumbered by any other interest or estate, subject only to the
limitations imposed by the governmental powers of taxation, eminent domain, police
power, and escheat. 2

''

~.:

'

Highest and Best Use

·.?
!

Highest and best use is the reasonably probable and legal use of vacant land, or an
improved property, which is phystcally possible, appropriately supported, financially
feasible and that results In the highest value. The four criteria the highest and best use
must meet are legal permissibility, physical possibility, financial feasibility, and
maximum profitability.3
Just Comp_rmsation
In condemnation, the amount of loss for which a property owner Is compensated when
his or her property Is taken; should put the owner in as good a position pecuniarily as he
or she would be if the property had not been taken; generally held to be market value,
but courts have refused to rule that it Is always equivalent to market value. 4
No apparent environmental concerns were observed by me during the property
inspection. I want to stress that I am not warranting the presence or absence of any
environmental concerns or stigmas associated with the subject. During my property
inspection, nothing was observed that would cause me to have any unusual concern as
to adverse external, environmental, or other conditions that would Indicate the need for
further Investigation.

The Dictionary ot Real Estate Appraisal, Fourth Edition, 2002, p.

'-~ ..~

1n.

2

Toa 01quonary of Real Estate AporalsaJ, Fourth Edition, 2002, p. 11a.

3

The .!Ymooarv. of Aeal Estate Appraisal, Fourth Edition, 2002, p. 135.

4

The Dictionary of Real Estate Appraisal, Fourth Edition, 2002, p. 154.
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Vernon K. Smith
June 18, 2008
Page Five
Other than what is attached, all of the documentation is contained within my files.

Should your needs change, I can expand the reporting format.
Thank you for the opportunity to be of service to you.

I ..

I
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PROPERTY DATA SUMMARY "BEFORE"
Location:

Chlnden Boulevard in Garden City, fdaho, between
Branstetter Street on the east and the former Joplin Road at
the west

Owner of Record:

Vernon K. Smith & Victoria H. Smith
5933 Branstetter Street
Boise, Idaho 83714-1108

Legal Description:

Township 4 North, Range 1 East, B.M.; Ada County, Idaho;
Section 23: Portion of S 1/2
Section 26: Portion of N1/2

For brevity, I have included a copy of the subject's complete legal description in the
addenda. The description Included here Is for general location purposes only.
Assessment Data:

'! '·'

Parcel No.
Assessors Market Value
2005 Real Estate Taxes

S0526120995
$621,400
$7,806

Parcel No.
Assessors Market Value
2005 Real Estate Taxes

$9,200
$134

Parcel No.
Assessors Market Value
2005 Real Estate Taxes

S0526244434
$1,400
$20

Parcel No.
Assessors Market Value
2005 Real Estate Taxes

S0526244660

$0526212580

·.:

4\:

'

!,

a,·

"
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·.i
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Site Size:

:

$71,100
1,044

160.31 acres (6,983,103 square feet)

Site Description:

!i

The subject is a 160.31-acre, trapezoid-shaped parcel of land on the north side of
Chinden Boulevard mid-point between Glenwood Street (east) and the Hewlett Packard
campus (west). Branstetter Street delineates the .east boundary of this property, and
the Joplin Road/Chinden Boulevard Intersection identifies the southwest corner. There
are about 1,565 feet of frontage on Chinden Boulevard, and depths vary from
approximately 3,050 feet along the west property line to. 3,550 feet on the east
boundary. The subject is level and Is currently in use as an Irrigated farm. As operated,

1:•

!
:1

~

!!·

:

1
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there are eight fields, and each is suriace-irrlgated. A series of ditches deliver the water
to each of the fields.
In the "before" condition, Chlnden Boulevard was a paved, four-lane highway managed
by the Idaho Transportation Department. Branstetter Is a gravel-surfaced residential

roadway providing farm-type access on the east side of the Smith residence, farmstead,
and does provide access to N1G additional dwelling owned by Mrs. Smith's son, Joseph
H. Smith. Two other d1iveways provide field access to Chlnden Boulevard. There are
no street Improvements, curbs, gutters, or sidewalks on either roadway. In the "before"
condition, overall access Is considered good for the current use, and there were no
significant access restrictions imposed on the subject by the Idaho Transportation
Department that adversely affected either the historic or highest and best use of this
property.

I:

i,

'!

The subject is adjoined by lands under a variety of uses. West and adjacent to the
appraised property is a relatively large ownership currently used for livestock grazing
and a commercial gravel operation. North of the subject are riparian lands that are part
of a gravel reserve that w!il likely be mined tn the near term with the intent of a
residential subdivision as a residual use. Most of the east boundary of the subject Is
adjacent to residential subdivision developments. There is a ten-acre parcel adjacent to
the subject's southeast comer that has been Improved as a mini-storage facility. South
and across Ghinden Boulevard are other under improved lands controlled by the subject
owners. Just east of this second, 11on-qontiguous ownership Is a commercial area that
includes a mix of small users including offices and retail entities.

Prior to the 1980s, farming had been one of the primary economic endeavors of this
micro-neighborhood. However, land In the subject neighborhood has not sold for prices
Indicative of agricuttural purs1Jlts for years. Real estate demand and development in
this neighborhood has been tor all classes of real property, Including gravel resources
(Mike's Sand & Gravel, Consolidated Concrete), retail users (Chevron, Wonder ~read,
Econo Lube, Lindy's), light-industrial occupations {Republic Storage, U·Haul),; office
developments ffoothman-Orton Engineers, Explorer Professional Park, Marriott-Spring
Hill Suites), residential subdivisions, both single- and multi~famlly (Riverwoods,
MIiistream, Renaissance, Glenwood Village). Given the mixed-use nature of this
neighborhood, there is good conformity In land use. The continuation of new, mixeduse projects In the subject neighborhood is expected. The few, remaining, large
ownerships and gravel operations will develop when market demand dictates due to
their "close in" locations.
Utilities and services have been extended through this nelghborhpod. All basic utilities

1 '.

are on-site. The subject site is technically within Ada County Jurisdiction but is .Inside
the Garden City Area of Impact. Noting this, sewer and water services are available to
the apprai86d property. It is likely that prior to development or ob~inlng sewer service,
the subject propeny owners need to consent to annexation by Garden City.· The s:ubject
property is identified on the Garden City Land Use Map and. is included as part of its

'I!

i1

"

2

001084

••

•

Comprehensive Plan. My discussions with Garden City concluded annexation Is likely,
and a mixed land use type of development request would be encouraged.
The subject's size, physical characteristics, and location attributes are desirable
amenities conducive for the mix of conforming uses currently found In the subject
neighborhood. These include exposure from a U. S. Highway, Chinden Boulevard
frontage, reasonable access •.:1vallablllty of services/utilities, soil/sub-surface conditions,
irrigation water rights, desiraLw land use regulations, proximity to employment, etc.
U. S. Highway 20/26 Exposure:
Chinden Boulevard Frontage:
Reasonable Access:
Services/Utilities:
Soil/Subsurface Conditions:
Irrigation Water Rights:

.
i

Land Use Issues:

'

Proximity to Employment:

28,000 vehicles per day traffic count
1,565 front feet
Type IV access control, three driveways
sewer, water, electricity, and natural gas proximity
good top soil, gravel potential for road development
and water features
sub-surface rights and waterways can be developed
providing free flowing streams for residential and
office site amenities
Garden
City
would
encourage
mixed-use
development, identHied as "Special Opportunity Area»
on most recent comprehensive plan
Hewlett Packard campus, Idaho Transportation
Department District Ill offices, Garden City offices,
Fred Meyer, Target, Explorer Professional Park

I do not know of any subsurface characteristics that would adversely affect the higher
and better usa of the subject property. My review of the Flood Insurance Rate Map
Indicated the subject Is within a Zone X, "areas determined to be outside the 5Q0"year
flood plain.»

In summary, the subject is a good property within this developing neighborhood.
Reasonable access exists, there Is excellent exposure, and Services ate available.
Building Summary:

,1

I,

/ The subject Is Improved with two, primary residences and numerous non-conforming,
agricultural building improvements. Due to the dwellings' size, condition, age, arid site
location, these residential improvements are of nominal, if any, contributory value to the
subject property in re,atlon to its highest and best use. The agricultural building
Improvements add no contributory value to the subject property, as they are functionally
and externally obsolete.
Access:

Chinden Boulevard &· Branstetter Street
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Zoning:
The subject is within Ada County jurisdiction and was zoned RUT, (Rural-Urban
Transition District), on the effective date of value, This site is also within the Garden
City Impact Area. On the effective date of value, the subject owners could develop
under either Ada County or Garden City regulations.
The subject site could be developed as a rural-residential subdivision, five-acre lot
minimum, under Ada County jurisdiction. This Is one, legal alternative but does not
reflect the highest and best use of this site in the "before" condition given its exposure,
ease of ingress and egress, services, and location amenities.

..,

i

q'

If developed under Garden City regulations, annexing will be required. The Garden City
Comprehensive Plan identified the subject as High Density Residential and Technology
on the effective date of value. My Interview with the Garden City officials found they
would encourage a mixed-use development of commercial and residential occupations.
Subsequent to the effective date, Garden City has adopted a new Comprehensive Plan
Indicating the subject as a Special Opportunity Area. These areas are Intended for
further master plan or site specific planning that due to their large sizes provide the
opportunity ior a mix of uses.
The subject is within a mixed-use neighborhood, including single-family residential,
multi-family residential, light-industrial, servlce-commerciaf, retail-commercial, and office
utilizations. Most of the commercial, light industrial, office, and multi-family uses are
found on land fronting Chlnden Boulevard. Most of the single-family residential Is on the
rear parcels, without traffic. influences. It is likely the subject could be developed and
improved under a mixed-use concept that could include some or all of the uses that
currently exist In this neighborhood. This would be a conforming use of this land. The
current agricultural operation can continue as an Interim use of this site.
My investigation determined the subject complied with the County and Garden City land
use regulations on the effective date of value.

,,.
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VALUATION "BEFORE"

Dates of Inspection:

April 21, 2006

Date of Value:

May 19, 2005

Highest and Best Use:
The highest and best use of the subject property in the "before" condition is a mixed-use
de11etor.mr,nt Given th~ trends and land use regulations within the micro-neighborhood
at the date of valuation, this is a probable and legal use of the site. Physically there
were no development hurdles. The subject property had the same legal right to any and
all of the access allowed under the Idaho Transportation Department traffic regulations
as each other property owner along this section of Chinden Boulevard, within Garden
City's jurisdiction. This would include the right to obtain approval from ITD to construct
a controlled intersection and right-in right-out driveways. At the date of value, the likely
scenario would be a commercial intersection near the center of the site, two driveways
near the west extremity towards the former Joplin Road intersection and one at
Branstetter Street. A mixed-use development of the subject site including a · ·
combination of commercial, residential, light industrial and office utilizations meets the
financial feasibility test and is maximally productive.

'.

Mixed-use, commercial real estate purchase options and sales have occurred in this
market. The actual and Intended uses of these other properties conform with my mixeduse highest and best use conclusion for the subject property. I could not identify any
other probable legal use that would provide a return greater than a mixed-use
commercial development.

'.

The likely use of the subject property in the "before" condition, would include either a big
box retail -Or secondary retail establishments with "outpads" on the road frontages
Improved with banks, fast-food establishments, gas station, automobile service,
restaurants, e·tc (30+/- acres). The middle 45 +/- acres of the site will require a buffer
use that wlll protect and screen the single-family dwellings .to the north from the
commercial uses located for the Chinden Boulevard exposure. This buffer area of the
subject couid be accomplished by using either office, multi-family residential or senior
housing uses. The likely use tor the remaining or north 8.5 +/- acres Is for a singlefamily residential subdivision, similar to what has been developed In . the adjacent
Riverwoods Subdivision on the east. All of these uses conform to the neighborhood
trends and :ould be serviced by the driveways that could have been legally obtair')ed in
the "before" condition.

·
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Valuation Process:

The valuation process is applied to develop a supportable estimate of market value
based on the analysis of pertinent general and specific data. For Income-producing
property valuations, three distinct valuation procedures can be used by appraisers.
These include the Cost, Sales Comparison, and Income Capitalization methods. One
or more of these approache.1 are used in all real property valuations. The appraisal
approach utilized depends 011 ,he type of property, the use of the appraisal, as well as
the quality and quantity of market data available.
Each valufltlon method is applicable to many appraisal assignments. Generally, one or
more of these methods have greater reliability for the subject appraisal. The Cost
Approach Is derived by adding the estimated value of the land to the current cost of
replacing the building improvements, less accrued depreciation from all causes. This
approach has greater reliability In valuing new or nearly new Improvements, or
properties that are not frequently exchanged In the market.

The Sales Comparison Appmach is best utilized when a number of similar properties
have receutly sold. The sale prices of the properties (comparables) that are most
similar to ti1e subject tend to indicate a range in which the value Indication of the
property being appraised will fall.

. i

, I
•
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The Income Capitalization Approach reflects the present value of the future benefits
derived by the ownership of real property. Data needed to complete this valuation
method lncbJdes market rents, vacancy rates, anticipated annual operating expenses,
and overall ca.pitalization rates. This valuation method Is best used for appraisals of
real estate involving Income-producing properties, apartments, offices, retail buildings,
Industrial properties, etc.
Valuation Methods:
For this appraisal, the Sales Comparison Approach is the only vaJuatlon method utilized.
As discuss~1d, the building Improvements do not contribute to the subject's highest and
best use, not warranting the Cost Approach. Due to the size
the subject site and
change occurring in this neighborhood, th~ Income Approach is not a good Indicator of
value and was not investigated.

of

i . ·.

,.

Sales Comparison Approach:
The Sales Comparison Approach Is most useful when a number of similar properties
have recent;y soid or are currently for sale In the subject properfy's market. Using this
approach, the appraiser produces a value indication by comparing slrnllar properties
that nave rE:·Cently sold to the subject property. The sale prices of the properties that are
most comp~treible tend to indicate a range in which the value Indication for the subject
property wi11 frtil. Through a comparative procedure, adjustments are made ·to the
comparable.11. to roflect t'hetr d~fferences with the appraised property.
I
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I will use a direct comparison method of analysis for this valuation. This method
compares tscent saies of similar properties to the subject. The unit of comparison is the
dollar per square foot of land, and is derived by dividing the sale price by the gross site
area. Market adjustments that can be used to reflect general differences include the
passage of time, size, proximity to utilities/services, access, location amenities, external
influences, etc.
The following are the site st ::i::; compiled for this portion of the subject appraisal. This
market dat:1. has been presented in summary form for brevity:

Comparabl9 No. 1
Loo~tlon:
Selim-:
BtJyer:
Date or Sale:
Site Size:
Sale Price:
Zoning:

Terms:
Use:

Comparablr.: l\,Q. 2
LocciHun:
Sell<-::ff:
Buy~:r:
Dab:, ·~·f Sale:
Site Si,~e:
Sale Price:
Zonim:i:
renr.s:
Use:

SEC State Street & Horseshoe Bend Road, Eagle
WINCO Foods, Inc
St. Lukes Regional Medical Center
January 2004
14.30 acres or 622,908 SF

$3,737,448
MU-Eagle
Cash
Vacant Land

$6.00 I SF

Franklin Road & Allumbaugh, Boise
Roman Catholic Diocese of Boise
Vision First
January 2005
36 acres net useable or 1,568, 160 SF
$5,150,000
$3.28 / SF
R-2D & LO-D, Boise City

Cash
Vacant Land

Comparabl~ l\•o. 3

Loc,t,.~;on:

I

, I:
I

SellH;
Buyer:
Data or Sale:
Site Sil.a:
Sale. Price:
~.on\:';;1:

..

Temis;

Use:

SEC 1-84 & Garrity, Nampa
Vestal, Korn & Dobson
ODA Nampa, LLC
July2005
104.26 acres or 4,541,565 SF .
$15,070,000 $3.32 / SF
RA-Nampa, Agriculture-Canyon County
Cash
Agriculture

:. li
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Comparable No. 4
Loc:=.tion:
Selbr:
Buy&r:
Dati! of Safe:
Site St:!e:
Sale Price:
Zoning:
Tenns:
Use
Comparabh:~ t\!o. 5
LOC'1.~ion:
Belier:
(.;uyer;
._' I

••

•

Date or Sale:
Site Size:
Sale Frlce:
Zonh,Q.:
Terms:
Use:

State Street, Garden City
Copple~Trout
Giovino
June 2006
10.869 acres, 473,453 SF

$3,787,629

$8.00 / SF

RUT, Ada County
Cash
Agriculture

Franklin Road, Caldwell
Nishitani
St Lukes
Contract May 2006, Closed October 2006
117 acres, 5,096,520 SF
$12,800,000 $2.51 / SF
Agriculture, Canyon County
Cash
Agriculture

Comparab(, No. 6

l,i)Cb.tkm:
$.gfkr:

Suy,:-r:
Datf, ,::.: Sale:
Fite ~11;:a:
Salt, ?rice:

z,,n1nc,;
Teml~:
Use:

3805 N. Cole Road, Boise
Caron
Highland Development
May2006
19.77 acres, 861,268 SF
Approximately $3,954,000 $4.59 / SF
R-1CH, Boise City
Cash
Agriculture

Land V,:t1u&,ron Summary:
The coniparel·,fn sales indicate the value of the subject site to range from about $2.50 to
$8.00 par s1.1u:1.re foot of land arer:a. The larger, mixed-use data Indicates a much
narrows:- m,,·~·i:1, $2.50 to $4,50 per square foot. The smaller sales ~re within the
subject ,ie;-,,,;,;;)orhood, but the mixed-use com parables are· within the larger, market
area. The :r.ost difficult problem with this valuation is the subject property's size and
location witttin a neighborhood that is nearing the "built-ouf' stage. This Is the reason
for the varie~ of data.

8

001090

••

•

Adjustments indicated from this market are for time, size, and location amenities. The
comparison of Comparable No. 1, ($6.00 / SF}, to Comparable No. 4, ($8.00 I SF},
indicate the rate of appreciation of 12 percent annually over the 2.5-year holding period
spanning ':f1e effective date of value. These are commercial sites on State Street within
one-half mile of each other. A comparison of Comparable No. 2, ($3.28 / SF), to
Comparable No. 6, ($4.59 I SF), indicates an annual appreciation rate of about 24
p~rcent over a 1.5-year hol,.._,1,..g period. The first comparison is of land predominantly
commercial oriented, wiri. the second comparison Including a mixed-use,
office/residential, component. Residential land has increased at higher rates recently in
this market in comparison to commercial land. Given the subject's predominance of
residential ootential in comparison to its commercial area, the appreciation rate should
be somewhere between the two indications. For this valuation, I have concluded
appreciation at 18 percent compounded annually.

.•'
i'.!

The subject at about 160 acres is a relatively large parcel of land with mixed-use
characteristics. There Is a significant variation of site sizes in the market data ranging
trorn abow ·10 acres to 117 acres. My investigation of the market data found the sales
ot less than 30 acres required adjustment. A direct comparison of Comparable No. 3,
(104 acres), to Comparable No. 6, (19.TT acres). time adjusted indicated a difference
attributed to size of about 12 percent. Therefore, sales less than 30 acres in size will be
adjusted by a factor of 12 percent to account for size differences as Indicated from the
data an:aly~!ed from this market.

./

,.
(!

' I

Location adjustments are warranted to reflect inferior or superior amenities of the sale
property in comparison to the subject. Each adjustment Is unique to the specific
compan:1.bi'::! nnd will be discussed in the correlation of the market data.

;!
!

Tha following grid summarizes the adjustments made to each of the comparabfe sales
and the various values Indicated for the subject property in the "after" condition.

.

No. 3
No. 4
No. 5

:• / 20Cf..
6/2006
·10 / 2006*
5 I 2006

-·$8.00

80°/4

82%

60%

.., _ _
$_2._51______~~0....
¼_____1.;:;.,cm;a.,;.¼;;.. o-+.---'-15;c.;~;..;.¾,,c.___ _.....,._____

No. 6 ~
.59
• Contr8.ct bat!; A.T6·f_2_006
_ _._.....__ __

82%

82%

. 100%

is

The me.rke11. cata indicates a narrow range of value for the subject property. There
good suopr:,rt for the value to range from approximately $3.00 to:$3.50 per square foot
Tl"'' 1.1t! c:·
· : , ··: · • :
'.>: ·1p;'..;-.!Jie l\}cs. 2. 3, .5 and 6. All are properties that
aro· t-6.. , .. ~;:..::.:: re: , 1J;;<""d-;.;;sd c.. v.,.;,e,µ:ner.t similar ~o: the· subject.
Excluding
Comparat:;.: No. t\ Bil are of generally slmllar size for comparison purposes.
0
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•

·~,

Afteir consl<:Jermg al-! of the data including the subject's 1a·rge size and· its desirable
location a mid-point indicaticn best reflects the "before" valu~ of the appraised property;
9
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The value of the subject by the Sales Comparison Approach in the "before" condition
was indicated to be $22,695,000.
6,983,103 SF x $3.25 / SF = $22,695,084
Rounded to
$22,695,000

Valuation Summary "Before": ·l
Cost Approach:
Sales Comparison Approach:
Income Capitalization Approach:

NA
$22,695,000

NA

The direct comparison method of valuation is market-derived and Indicates good
support for the subject's value conclusion In the "before"
ditlon.
/.--Market Value Opinion "Before":
/' $22.695,000

(
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PROPERTY .OATA SUMMARY ''AFTER"
Locatic.11:

Chinden Boulevard between Branstetter Street on the east
and approximately 900 feet west of the Joplin Road/Chinden
Boulevard Intersection at the west

Owner of ··:e!"'..ord:

\, ~, :,on K. Smith & Victoria H. Smith
5933 Branstetter Street
Boise, Idaho 83714-1108

Township 4 N·Jrth, Range 1 East, B.M., Ada County, Idaho;
Section 23: Portion of S1/2
Section 26: Portion of N1/2
.·

..
;"

''

,;

For brevity, I have included a copy of the subject's complete legal description in the
addenda. The description Included here is for general location purposes only.
Assessment Data:

'

.

Parcel No.
Assessors Market Value
2005 Real Estate Taxes

$0526120995
$621,400
$7,806

Parcel No.

S0526212580

Assessors Market Value $9,200
21°105 Real Est:1te Taxes. $134

'; ·f

Parcel No.
S0526244434
Assessors Market Value $1,400
2(')5 Real Estate Taxes. $20

Parcel No.
Assessors Market Value
2005 Real EstateTaxes

158. Tl acres (€. ,916,021 square feet)

Site Siz6:
.
''

S0526244660
$71, 100
$1,044

Site Descrir:tio:1:

(

q,

,;,

t-=

f_l

The "after" analysis reflects th~ subject's physical characteristics subsequent to the US20/Z6 Hew'. ;1!, Packard Main entrance to Joplin Road Project. There has been a
modest reduction in the size of the subject property, 158.77 acres "after" vs. 160.31
acres "before" for the extentic-n of ,,oplin Road. The major elements of this project
include:

a.
b.

Idaho Transportatlon Department took J.54 acres for its project,
,Joplin Road war. 1:,xtended through th~ west half of the subject property,

!-

!
·,
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d.
e.
f.

g.

h.
t'

I.
j.
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Joplin Road was constructed four feet above the grade of the
encompassing land requiring significant filVgradlng prior to development,
t.he Joplin Road / Chinden Boulevard Intersection was constructed near
the center of the Smith ownership,
tile Joplin Road I Chinden Boulevard lntersectlc-r provides full access to
:~hinden Boule1 1from this property,
lTD has approved three approaches for the east-west extension of Joplin
Road, one north and two south,
the eastGwes·t leg of Joplin Road is a temporary location,
the management and regulation of the Joplin Road extension was given to
the Ada County Highway District,
ACHD adheres to policies that are different from ITD,
the subject owners c;anno~ guarantee continued access at specific
locations to their east-west frontages on Joplin Road until the temporary
status is removed, relocated, or abandoned allowing other access
r.oncepts to be f q:~ctiveiy addressed.

The fee take v==tries trorn 75 feet in width at the west property line to 86 feet in width at
the Joplin Road / Chinden Boulevard Intersection. My measurements Indicated the
length of the new roadway of about 1, 125 feel The Joplin Road strip of land Js about
Road
four feet above grade its entire length through the subject property.
Improvements in the "after" condltfon Include a two-lane road with no center tum lane,
no gutters, an<-i no sldewaiks. Concrete curb and gutters were installed on the Chinden
Boulevard froritage. The Idaho Transportation Department has turned over the
management und maintenance of Joplin Road to the Ada County Highway District as
part of this prc1,iect. It is likely ACHD will r,3quire the subject owners to Install concrete
curbs, guttera, .;;1nd sidewalks ·i'\en tl".e subject is either developed or approaches are
obtained for their ,Joplin Road :.t;;;cess points.
The project ra;a.ins the legal access the owners enjoyed in the "before" condition. The
intersection wc1s constructed as part of the project. However, the subject owners would
be responsibie tor a traffic control system 11 this site were put to its.highest and best use.
The installatior. of the interset:tion cc,uld initially be interpreted as a benefit due to the
project. Howe,er, tile IOl}ation of the east-west leg of Joplin Road is temporary. Access
points or apprt)ache.r:; are a<~knowfedged by agreement, but are not noted ori the
construction pla.rs and w~re not con~tructf.d as part of the project due to the temporary
nature of Jo0lii1 Road. The Sl hlect cwnen were not under significant ACHD control In
the "before'! c<.>ndition. rrD he· transferred the management and maintenance control
of Joplin Rc:ari to this agency and committed the subject owns.rs to a new level of
regulation a.mi bureaucracies in the "after" condition. Given the change that: has
occurred dur:; tc, the exter.alon of Joplin R,.>ad through the subject, temporary status of
the new road, probable mad alignment c1ia,~.ges, consideratio,:lS required for other forms
of approach.;~. and tht) new levei of ACHD bureauqracle~. I ~o not consider .the
construction .:,f : hi:\ roadw,w aod new intersEiction as a benefit to the property owners.

• I
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The perm3.·1(: 11t alig~ment of Joplin Road is dependent upon the Ada County Highway
District, nc ·: n,e Idaho Transportatlon Department. ITD took land and property rights
from the s,;J;ioct owners for this project, then turned the management of Joplin Road
over to th~, ACHD. My investigation determined there was uncertainty as to the
permanen~ !<",cation on the effective date of value. It is my understanding when Joplin
A0':.id is re 1o~ated the intersAction with Chinden Boulevard c,i;1structed as part of this
,:iroject will b::: retair,ed. Tht" 3a of immediate Impact is the subject owner's land that
adjoins thE s-Ht-west leg of Joplin Road constructed for this project It will be difficult, if
not imp.:>ssil.1IE1, for the subject owner to represent the land thatadjolns the east•west leg
of the new i"Odd to the open market as a site with permanent access as the permanency
of Joplin mi'r:I will be determined by a governmental agency different from the
condemninr,1 ,:.arty. This factor severely impacts the lot configuration, visibility from a
permanent maciway, convenient use ofsignage, future expansion and how the adjacent
propetties nmv develop and evolve in conditions of a re-located or abandoned Joplin
Road exter,~;iun.

1·hd suoje,.t site continues rt~ agricultural operation in thr~ "after' condition. As
discussed, this is an interi1. .,se as the neighborhood continues its change. The
primary fieid access is from either Branstetter Street or through ·the Joplin Road
extenslon. jcplin Road, as constructed In the "after'' condition, has a curve that restricts
safe ingress and egress from this road designed as a local collector; Given the
likelfr1oc,d the, ;,icattc11 of the aasi-west elttension of Joplin Road will and must change,
the acknov-,)J :/ged approaches are c-.onsicJerod temporary access points. · Therefore,
devalopmem :;lmilar tot.he ''be:foren condition :s expected in the ''.after'' condition, but is
further affe-ck, j by the known complica.lions of regulations created. by the ACHD
interferer.co tha~ did not exist prior to this project. The 1.05-acre ls~and sits is lost for
dev~fopment 11ntil the temporarv status of the east-west leg of Jopfln Road is resolved.

,,

.,

', iI
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In summarv, t,:e subjer,t is a '1U~1e site w;thin this developing ne.ighbon,ood that lacks
trulv parrna::,i;'"'i accas.s tl)Catic,ns 1n the "after" condition. There has been no change to
the utilitir='s, 'ii'.·:' sarvi.:::es rnat ,111ere avaliabl,?. "betore'' this project
·

,.(

~ '!

Buitding Su·i,r:iny:

The subieci. Ji,r;13lltng.c; ar!d buil,iing improvJments remain In the 11after" condition. There
has :ieen nu ,x·wsical change to the buildings. Again, the mo, primary dwellings' sizes,
conditions, ag~s. and site locations, are not ideal for rural development, and their value
contiibuf:;on i.s ,-,omin.;;.I, if any, ~-·i the subjc-wt pmperty in relation to its highest and best
use. Tht3 c/i\Ji<:.ultural b,,Udint; 1 ·.1orovements add no contributory value to the subject
property, a!: c/1,;.,, are iun,-;tioraay ~lnd ax.terr,ally obsolete.

·

·

Direct al;t;ef.; '.: the rubjaet k~ !:iy Bra1~.stett.1:ir St.met A tempo.rary Reid access has been
com:tn:c~ad '.:-v nir.l sub,iect o·vm,m, on the t.cirth side of the Joplin Road .. As discussed,
the Ullbjt;;c.:t 1~:,, , tne ri-Jir. to tbr1-10 arx:iiss !)!'.lints on the east-west leg of the new Joplin

~.

I
II

'I
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Road as it r.t.irrently extends through the subject property. Due to the temporary status
of Joplin Road, any access required for a building development project should not be
considered permanent until the status issue of Joplin is resolved.
Zoning:
No change !n fhe zoning har · ~curred in the "after' condition. -~he subject is within Ada
County jurisdiction and wa_ .zoned RUT, (Rural-Urban Transition District), on the
effective date of value. This site is also within the Garden City Impact Area. On the
effective date of value, the subject owners could develop under either Ada County or
Garden City regulations.
As discuss19a. the subject site could be developed as a rural-resldential subdivision,
five-acre lot minimum, under Ada County jurisdiction. This Is a legal use but does not
reflect the highest and best use of this site in the "before" condition given the subjects
exposure, oasa of ingress and egress, services, and location amenities.

'
,.,
I

'.

l

I,,

,.

If the suoje{:t were develope •!nder Garden City regulations, annexing will be required.
The Garden City Comprehensive Plan identified the subject as High Density Residential
and Technology on the effective date of vaiue. My interview with the Garden City
officials found they would encourage a mixed-use development of commercial and
reslden1:ial c,{:,:.upatlons. Subsequent to the effective date, Garden City has adopted a
new Compr.... tt?.nsive Plan indicating t.he s1Jbject as a Special Opportunity Area. These
areas are ini·t1;,ded for ttJrlher mastor plan or site specific planning that due to their large
sizes provide the opportunity for a mix of uses.
The subject is within a mixed-use neighborhood, including single·family residential,
multi-familv 1'f)~,i.dentlal 1 'ighH 1rlustrial, service-commercial, retail-commercial, and office
utilizations·. r/o.st ot th-c: cOi ,mercial, lig~,t industrial, office, and multi-family uses are
found on land tmnting Chinden E,oulevard. Most of the single-famlly resldentlal is on the
rear parcels, 'Aithout traffic Influences. It is likely the subject could be developed and
impmved 1.1nd·~r a mixed-use concept that could include some or all of the uses that
currently exist io this neighborhood. This would be a conforming use of this land. The
current agrit~iitural cnr:.:r.?,tion can continue as a.n interim use of this site.

A "third" le~ oi land rJ:Se regulation impacts the subject in t~ "after" condition tha• had
n"'.'lt existed ~,rav!ously beca1Jse primary access could be obtained from the State
Higt;way system. This ,s the Ada Couniy Highway District management/regulation of
Joplin H~>.·:k?. ·7 fi<j lm;,~ttltm o i; J:r n,;H.v int(u·section on Chlnden Boulevard, exten~ion of
Joplin Ho.ad l11·1d me t,111,sfai uf managa,nentlmaintenance of this roadway to the· Ada
Coumy Hlg!i•,1B•1 District wam condu,~ted by the Idaho Transportation Department. This
transfer of n',iH't8t!Jement Is an additional layer of regulation that was not in place in the
"betore" ,::01vt•;on. This is because t~CHD did not have any roads under its jurisdiction
that crottse11 '.~,~ aporaim·~d ompt;rtv, and the srJbJect could :have obtained reasonable
accN,s fro~.·· Chinoc,r·, Bo1.1!a,;a"d under tha control of the .Idaho: Transpqrtatlon
Der,3.nmant '.n 'lha "beAorn condition the subject owner did not have to tum to this
11

001096

\..._...,J

I

•

•

agency to :ti'. ?uast signiticani land w3a ai:,provals. I have concluded any change of use
on the su,:,j'.K~ property will trigger Ada County Highway District oversight. This
adnitio11al ::t' :J rngular;on was not in place In the "before" condition and can Interfere
wit11 any O·:W·1;opment of the subject property. The likely scenario will have the ACHD
1aking eteps ?S may be necessary to prerorve land for future projects.
Tho subject complied with tr · \da County and Garden City It .d use regulations on the
effective d:-ito 1)f value. ft Is .~ly any development of this ownership will be subject to
access and '.and use restrictions imposed by the Ada County Highway District.
Current
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VALUATION "AFTER"
Date of Inspection:

April 21, 2006

Date of Va!ue:

May 19, 2005

Highest and Best Use:

'\

~·,

I

r-'

.' 1
1

!-

·I

The highest and best use of the subject property in the "after" condition is a mixed-use
development. Given the trends and land use regulations within the micro-neighborhood
at the date ::.f va!ue.t:on, this is a probable and legal use of the site. Physically there are
no signifie&nt development hurdles. The development of the subject property will be
complicated bv additional Ada County Highway District oversight that was not In place In
the "before·· condition. Access should not be unreasonably denied by the ACHD, but
there is additional risk attributed to the appraised property caused by the temporary
nature of jop1in Road. The subject, in comparison to a similarly located project without
a temporart road, is at a di </vantage because the marketing time is likely extended,
the near-term use could be artected and the development of the subject property may
well be adversely impacted. A mixed-use development of the subject site including a
combination of commercial, residential, light industrial, and office utilizations meets the
financial feasibility test and is maximally productive.

1·

: !
'

Mixed-use, commercial real estate purchase options and sales have occurred In this
market. Th.a r..ctual and intended usas of these other properties confirm my mixed-use
highest and best use conclusion for the subject property. I could not Identify any other
probable leqm use that would provide a return greater than a mixed-use commercial
development.
The likely use of the subject property in the "after'' condition would include big box retail
or second&i}' retail establishments discussed earlier with ·"outpads" on the road
frontages. ·r:,e land mix ot retarf {30+/- acres), buffer (45+/- acres), and residential (85
+/~ acr,':ls) ,,·h,:,1.1id ramain consta.:-rc, but the locations may change slightly to
accommod'i.;~E· the corridor protection anticipated by the Ada County Highway District.

,

I
I

''

.I
i ['

'.i

Valuation P,o-~:si.ss;
The valuat: 1.;i:, process is appii~d to develop a supportable· e,stimate of market value
based on ti1e analysis of pe ,·n;ient general and specific data. .For income-producing
property v~·.;ations, three di:a~:nct valuation procedures can be used by appraisers.
These inclt..•.:':<;" the Cost Safes Comparison, and Income Capitalization methods.. One
or more of .-rwse apprnacf-:,es are •..i:;iad i11 an re1al property valuations. The appraisal
approacn u? !l;,ud depends on the t~'iY:I of property, the use of the appraisal, as well as
the qualhy a::-<.J quanti\y ot market data available.

001098
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Valuation t, i,;;.::v)ds:
For this "arte.r' appiaisrtl, the Sales Comµarison Approach is the only valuation method
utilized.
Sales Coll'parison Approach:
The Sales Comparison Ap~. -\~ch is most useful when a number of similar properties
have recer+i~.' sold or are currently for sale in the subject property's market. Using this
approach, th9 appraiser produces a value indication by comparing similar properties

that have r,3c:,rntly sold to the subject property. The sale prices of the properties that are
most comp:ir?..bie tend to indicate a range in which the value Indication for the subject
property \r.·il1 fart. Through a com,:,arative procedure, adjustments are made to the
comparabi0s to reflect their differences with the property being appraised.

:1

·'

;._

I will use a direct comparison method of analysis for this valuation. This method
compares recent saias of similar vacant properties to the subject. The unit of
comparisor~ i:s the dollar per '4 ,are foot and Is derived by dMding the sale price by the
gross area. exclusive of buik1mg improvements. Market adjustments that can be used
to reflect t}Qneral ditterences Include the passage of time, size, proximity to
utilities/sefi,;G~s, access, location amenities, external influences, etc.

The foliowiri•:;, markt,t data have been utiiized in the Sales Comparison Approach, to
estimat~ tb'i! '..-ait.1,s r.k t~, site ir1 t:1e "after'' condition.

'I

:i

•

I '

Comparabf1;j No. 1
Locr;.1;01 i:
Seile-r:
Buyer:
Oat£: ,,r Saia:
Site

Sais

r,:~·e:
1
•

11 ·;0:

I

SEC State Street & Horseshoe Bend Road, Eagle
WINGO Foods, Inc
St. Lukes Regional Medical Genter
~,anuary ~2004
i 4.ao a~res or 622,908 SF
$~;, 737,44-8
$6.00 I SF
MU·Ea.gle

.• ,. fJIT'l!; .

Vacantf..and

Use:
Comparab/1: No. 2
LQC'.ali( ,fa:
$,eUe,~:
E,i;yM.
Date ,,r t:;4:e:
0

!.
I'

Franklin Road & Allumbaugh, Boise
Homan Catholic Diocese of Boise
Vision Fitst
January .2005

$ite :C1--~-~:

3$ ,:-;Cret:, net •.iseable or 1,068, 160 SF

$;;;le,; 1'.H;~:

$5, 150,0UO
$3.28 / SF
fl- ..~r) & :.. :J-D, Boise City

Z,,nh ;,:
F,m,-:>;
Use:

Cat:ll

Va~antland

.

.. ...,

,

1

,I
i
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Comparable No. 3
Loc1t1on:
Seli,,;,r:

Surer:
Datu of Sale:

Site 8 1ze:
Sale Price:
Zoniqq:
~rerr,"'.~-

Use
Comparable No. 4
Loc,:ition:
Selh-.,r:
8uyr1r.
natf;l 'Jf Sale:
Site Siza:
SalEs Price:
?onl111,i:
.< '

i

j

Tenn-b:
Use:
Comµa.rab!~, No. 5
Loc,:Yon:
};elk:·:
1;uy,~r:
natH :.,t Sale:
Site S;.t,~:

! .

Saft, \'.':l·/ce:

'!

.t"on:;:<.,:

,,

T,~m,~r:
Use;

•

•
SEC 1-84 & Garrity, Nampa
Vestal, Korn & Dobson
DOR Nampa, LLC
July 2005
104.26 acres or 4,541,565 si=
$15,070,000 $3.32 / SF
RA-Nampa, Agriculture-Canyon County
Cash
Agriculture
State Sireet, Garden City
Copple- rrout
Giovino
June2006
10.869 .i:tcres, 473,453 SF
$8,787,629
$8.00 I SF
RUT, Ada County
Cash
Ag1iculture
Fr~nklin Road, Caldwell
Nt:;hitani
St. Lukes
Contract May 2006, Closed October 2006
1·17 acr~·s, 5,096,520 SF
$12,800,000 $2.51 / SF
J\g"lcufture, Canyon County
Cash
Agriculture

Comparabb l·~t;, 6

L:,ic;.,·'~n:

s:'ill(:· :
~)iJlt;"d"

IL

Ji
l!j

;::

!l:
I.

C.:at,1

~:.ale:
f,ae ·? ·..:;~:
fa!~ .:1::;:;e:
·1

2\ini,,c.;

T:,rr~~:
Use:

arms N. Gol~ Road, Boise
Caron

Hiqhland Oevelopment
~-lo y 2C-OS ·
1.) 77 ar.~13-S: 861,268 SF
Jipprox1t.J,Ettely $3,954.000 $4.59 / SF

:::i. •
...ty
R.~ :,,'.~... H, oOIS&
GI
Ca..·.,h
A91icuttwe
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Land Valt-a:' J!1 Summary:

The ccmr>·: iJle sales lndic2te th(~ value of the .subject site to range from about $2.50 to
$8.00 oer ··,:1uare foot of land area. T··ie larger, mixed-use data indicates a much
narro'v'.er ,d1ge, $2.50 to $4.50 por square foot. The smaller sales are within the
sur;ec1 n~jighborhood, but the mixed-use comparables are within the larger, market
:..,ea. ThH riost difficult pr- · 1f3m with this valuation Is the ~ .... :Jject property's size and
locatio,1 w :l",L·i a neighborh'-- J that is nearing the "built-out" stage. This is the reason
for the vat :i1y of data.
AdJustrnens indicated from this market 2re for time, size, and location amenities. The
compa.-isc1r o, Comparable No. 1, ($6,GO / SF), to Comparable No. 4, ($8.00 / SF),
indicatH th,-1 •Jte of appreciaHon is 12 peic~nt annually over the 2.5-year holding period
spanni11g -;,;_.: ~1fective date of valud. Th·-'lse are commercial sites on State Street within
one-ha,r r:;i,,-j ot each other. A comparison of Comparable No. 2, ($3.28 I SF), to
Comparab;,;i No. 6, ($4.59 I SF). indicates an annual appreciation rate of about 24
pe;cenr ove;- a 1.5-year holding period. The first comparison is of land predominantly
commerc,al oriented, wi~-; the second comparison including a mixed-use,
office/resic1ent.ial component Residential land has Increased athigher rates recently in
this market ii"a comparison to commercial land. Given the subject's predominance of
residential ootentlal In comparison to its commercial area, the appreciation rate should
be s0Nev 1:1fm between the two 1ndicc3tions. For this valuation, I have concluded
appreciatkr, ,.!~ 18 percent compounded annually.

;

·,
I

,,ii

The Sllhje;ct ,?·t abou~ 160 ;;1cres it, a r::1iativeiv large parcel of land with mixed-use
chsirac·,:r)rif, ...;,. Tnsra is a t:;ignific;:i· :t va.-iation of site sizes in the market data ranging
from attou: iO acres to ti7 acres. My ir:.vestigation of the me.rket data found the .sales
ot less ihi:.:1 ::;o acrr:~3 requirr:d ar.iJtPJtment. A direct comparif:on of Comparable No. ~.
(104 aGref;.L ti) Comparabie {Jo. 6, (19.77 acres), time adjusted indicated a differen~
attributed .· •;1za o1 about 12 percent. Therefore, sales less than 30 acres will be
adjusted b:: a factor of 12 percent to account for size differences as Indicated from the
data am\ly/t:-d from.this market
L0<.:atio:1 ui)i_,·:iments are warranted to r~.ff.ect Inferior or superior amenities of the sale
property in vnparts.on to t~10 subject. Each adjustment is unique to the specific
compa1:;1b!·; -r,d wiil ba discussed i,·, the i'.:orreiation of the market data. Th~ following
grid SL:r :m ,:, d,;i~s "f.he adjustments ··,-iad1:; {O e~ch ·of the comparable sales and the
var:ous va~·J:c·.:; indict,ted for the Sl..'bjr.ii;t property in the "after''., condition.
·
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The market data Indicates a narrow range of value for the subject property. There is
good supp·.1rt *,:,r the subject':, value to range from about $3.00 to $3.50 per square foot
The best , ,c,. ~ for com;.',miscn aro Comparable Nos. 2, 3, 5, and 6. Each property is
best suite<.r k,r mlxed-u~e development similar to the subject. Excluding Comparable
No. 6, all a~o of generally similar size for comparison purposes.
f,.,car consl::!B; 1ng all of the r 'iject's size, its desirable locaticn, and the additional risk
imposed on 1.\iis property cc. .ad by this project, a value indication at the lower end of
the range be::it reflects the "after" value of the appraised property.

!' .

Tho 1.05-Mr~, (45,738 SF), island parcel created by the extension of Joplin Road is
adversely impacted by this project in comparison to the larger remainder parcef
because th.~ •,;mporarv location ot the tw,:-> allowed approaches is subject to disclosure
anci its fut; 1r'1 ls not can:airi ·,he subject owner cannot market or self this property
w,mout disdos!ng the temporary nature of the east-west leg of Joplin Road and the
likelihood -rM location of too access points cannot be guaranteed. In the future,
cor·,dnued access at the allowed driveway locations to the island created by the
extension rn ,Jopiin Road inf. i:·,e appraised property is subject to change. The project
has taken tne opportunity to gain direct access from Chinden Boulevard to the Island
that existed ii) the "before" condition. 'fherefore, the island area of the subject Is
technlcalht !andlocked when considering highest and best use. This Is because
ac,t:ess is ir.i:m a k·1co£ CCL"lfi,tctor vs. ,m arteriai, and access is gained from a
temporf.oi,· t(iatd. In cr,mpariS()n to Gomp,9tln~, sites with similar highest and best uses
witt: pe;;ffi, ,; it ac.1::e-r,s aH: know11 acc~ss points, ·the subject is at a competitive
dis~1,,jvarst.a,. 1f1 at; eithor mw 15lnd 0~ 11 developed project. A potential use would be ~
ternpor,uy r":cvpation such fi.s a self contained coffee shop, seasonal fruit stand, shuttle
parking lot, ATM site, sign site, etc. None of these are conventional uses generally
as,mciated ·y;iti, a mixea use ilwelopment. For this reason .I have discounted the value
contributlor b / this la.no cia.. i oy 50 percent to compensate for the damage and loss
associated ··::;i:·11 the t$mporary roadway arid acr:ess issues. . .
·
"f hf: vaiue of 1i·1e suofect b~, m~ Sales Cor,,pdrisr,n Approach In the "after" condition wa~

indk.:a.ted to

I .

.,,

~"=' :j;2(1.e~

1) .

w(,1.

·

t~irv·.- .:..h.,rra1<1cie·r Pamel
~.1:1i'O, ~°'.83 f:-.F >'. •l~tOO l ,3F -=
",;:ila1 ,.i" ;.·i,Hni:i'.in,Jer Pwcel
~tf.., 738 SF x $3.i)() I SF>: .50:::
T,')t:,; 11Llii:.ate,.1 i/,:1.!uo
Ftt)Uf ;:i, J }:()

'$20,610,849
$

. 681607
$20,679,456
$20,680,000

Valt1atfon SrJir1·nc1~)
, ______ _ _ , , ~ /
G;1st /:.r:.i&ci·);
Sn.le:. .,";11_,at:,~r::-ri Ap,·) 1c:~ch:
I, '.:C , 1f; ;_';;:1,pit:;::11,:·:ifr"II I l\1:1;':1,f(lf't(:(';

r
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Tho va1ue ..:; c:e subject remainder in the ··attar" condition is indicative of its highest and
best us~. -i , , pro;',Gi !1an created addk:onal risk associated with the development of
this proper'.y. GoocJ mlirl<et data -.va·3 available to complete this valuation in the "after"
conditkn.
-... ,,
-- ------ ---- ----, --\
Har' ;·'. falue Opln!ori ''"fter":
$20,680,000
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CERTIFICA ?TON

'

r..

! certify that, to the best of

.I

my knowledge and belief:

I

t

1.

\

3.
4.

5.
6.

7.

i

I
l

8.

I

~.
1:
t,

1a

!
j

11

9.

the rt.:il·3ments 'Jf fact contained in this report are true r,1d correct.
the resx.irted analyse~ 'pinions, and conclusions are l, .. 1ited only by the reported
assumptions and Ii, ...,ng conditions and are my personal, impartial, and
unbiased profession~.: analyses, opinions, and conclusions.
I hav0 no present or prospective interest in the property that is the subject of this
report and no personal interest with respect to the parties involved.
'. h1:;v; PO bias with respect to the property that is the subject of this report or to
the ,ir.1;'.;es Involved with this assignment.
my engagement in this assignment was not contingent upon developing or
reporting preaetermined re;:;uits.
my co:11oensa.tkm for completing this assignment is not contingent upon the
devmortnent or repoFing of a predetermined value <" direction in value that
favors trie cause of ii ·ilent, the amount of the value opinion, the attainment of
a stl.oulated result, or Ina occurrence oi a subsequent event directly related to the
intended use ot this appraisal.
my analyses, opinions, and conclusions were developed, and this report has
been prepared, in conformity with the Uniform Standards of Professional
App1nisal Practice.
I have made a personal inspection of the property that is the subject of this
report
no one provided significant real property appraisal assistance to the person
Signi: H' t1ks Cc:C''(h~atict!.

"

10.

r,~:
11.
12.

tiie nai:~:.r:'.1?d a.r alyr;il;:'tt 1;,\nions and conc!usions were ceveloped, and this report
tias bfltm pre•:r~.rsd,
conforrn::i:y wm1 the requirements of the Code of
Profor,;:;ional Ethi(:s Hnd Standards of Professional Appraisal Practice of the
J!.pp·a1s:,i Institute arn1 American Society of Farm Managers and Rural
Jl,pp!.,:ii S:.KS.
that th:; :1~e of tl~if:- report is subject to the requirements of the Appraisal Institute
'
m1at::-::; :o review by its dvl)r authorized raoresentatives.
As ot ih.~ tia:h1 cf this n~port, I have. c;ompleted the continuing education program
or ih/$ /!,ppra!s::.1 li1s~l~1:t1, ar<i American Society of Farm Managers and Rural
A~pF,i: <=IS.
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VERNON K. SMITH

NO.-------,=,...........nh7\~,-,..---

Fl..,~M

A.M _ _ _ _

~

SEP O9 2016

ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

CHRISTOPHER D. RICH, Clerk
By AUSTIN LOWE
DEPUTY

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

)
)
)
)
)
)
)
)
)
)

IN THE MATIER OF THE ESTATE OF
VICTORIA H. SMITH,

A Deceased Individual.

Case No. CV-IE-2014-15352

MOTIONFOR
RECONSIDERATION OF
ORDER ENTERED
JULY 19, 2016

Comes now Vernon K. Smith, and pursuant to Rule l l.2(b), I.R.C.P., does move this
Court to reconsider the Decision set forth within that Order entered by this Court on July 19,
2016, for the reasons and upon the grounds as set forth in that Memorandum submitted in
support of this Motion for Reconsideration, and in the event this Court declines to reverse the
decision as contained within that Order, and set aside the award of attorney fees awarded as a
result of that decision, Respondent does move this Court to enter a certified Order, pursuant to
Rule 54(b)(l), I.R.C.P. from which an immediate appeal may be taken therefrom, as that
Decision and Order of July 19, 2016, and the award of attorney fees resulting therefrom, is
causing irreparable harm to the ownership thereof, the tax basis and the tax ramifications to the
transferee of those property interests, as VHS Properties, LLC, did lawfully receive those assets
as a bona fide transfer thereof, and Vernon K. Smith did properly and lawfully receive the
transfer of the membership interests of Victoria H. Smith as a bona fide transfer thereof, and

MOTION FOR RECONSIDERATION

P. 1
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··the operational activities, state of ownership, and m
may suffer irreparable damage by virtue of the e
Dated this 9th day of September, 20

Vernon K. Smith, appeanng
pro se, as attorney of record for benefici
and putative personal representative of estate,
attorney for VHS Properties, LLC
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 9th day of September, 2016 I caused a true and
correct copy of the above and foregoing to be delivered to the following persons at the
following address:

U.S. Mail

Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com

X

Attorney for Petitioner Joseph H Smith

MOTION·FORRECONSIDERATION

P. 2
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NO.------;:Fl;;-:;LE'n"D
A.M _ _ _ __..M, __
_...,_ __

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

SEP O9 2016
CHA.STOPHER D. RICH, Clerk
By AUSTIN LOWE
DEPUTY

Attorney for the Estate of Victoria H Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
AFFIDAVIT OF VERNON K. SMITH
IN SUPPORT OF MOTION FOR
RECONSIDERATION

)
) ss.
)

VERNON K. SMITH being first duly sworn, upon oath deposes and says:

1.

That Affiant is over the age of majority; competent to testify; and does present this

Affidavit upon Affiant's personal knowledge, and in support of the Motion for Reconsideration of
the July 19, 2016 Order entered by the Court.

2.

That Affiant is the son of the Decedent, Victoria H. Smith, referred to herein as

"Mother" or "Victoria" in this Affidavit.
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3.

Affiant has moved for reconsideration of the Court's July 19, 2016 Order Granting

Partial Summary Judgment on the basis that the Court's decision failed to fully account for the
recognition that Idaho law provides in granting an exception to the application of the Idaho
Uniform Durable Power of Attorney Act to those powers that are "coupled with an interest in the
subject of the power" (LC. § 15-12-103(a)). In addition the Court found that without express
authorization an agent acting under a Durable Power of Attorney has no authority to make a "gift"
(LC.§ 15-12-201(1)(b).

4.

Your affiant, as the agent exercising the authority under a 2008 irrevocable durable

power of attorney that was set aside by the Court's July 19, 20016 Order, submits this affidavit to
set out and declare those matters that constitute both the "present" and "future" interests that were
coupled with the exercise of the power concerning the transfers made on July 4, 2012, which the
Court has set aside, which made that exercise of the power one that is "coupled with an interest in
the subject of the power," that provisions of the Idaho Uniform Durable Power of Attorney Act
should not apply to disqualify the exercise of that power.

5.

That in this matter your Affiant only filed his Application for Testate Probate of the

Holographic V/ill of Victoria H. Smith following, and in response to, the earlier Intestate Petition
filed by Affiant's brother, Joseph H. Smith, the older son of the Decedent, who was then attempting
to challenge his dis-inheritance long ago declared by Victoria in her Holographic Will, as executed
by her on February 14, 1990, over 25 years ago.

6.

That Joseph in the petition he had filed with the Court had requested that he be

appointed personal representative of Victoria's estate, even though he knew that she had
intentionally disinherited him by the express terms stated on the face of her Holographic Will, as
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executed on February 14, 1990. It was for this very reason of Joseph's express disinheritance by
Victoria in her Holographic Will that Joseph had then notified many other individuals of the very
fact of his express and intentional exclusion from any further involvement with Mother, and from
any further involvement with her property interests.

7.

Specifically, in December 1991 Joseph had disclosed his awareness of exclusion

and his withdrawal in letter-form to our prior Home Farm tenants (at times also referred to as the
Home Place). It was at this time that your Affiant had been confronting those same tenants about
their failure to meet their maintenance and restoration responsibilities concerning the
improvements they had used under their lease agreement. Joseph had been known to these tenants
as a co-agent, along with the Affiant, and therefore these tenants had to be told that Joseph was to
have no further involvement in these business affairs, which required Joseph to reveal to them his
exclusion and disinheritance. Joseph sent these letter(s) in December, 1991, copies of which were
also sent to Mother and to Affiant, confirming this disclosure that Joseph made, copies of which
letters have been provided to the Court in prior affidavits, as submitted in this matter.

8.

The Court's review of this correspondence will reveal that Joseph expressed in

these letters that his exclusion and disinheritance was due to our Mother's voluntary choice, and
there was no allegation then-made of any undue influence from Affiant, and that Joseph's
withdrawal was to be a permanent arrangement, and in fact, has never changed.

9.

In later months, Joseph demanded, and was provided, indemnification from any

financial exposure to any liability due to his prior involvement with our former Eastern Idaho farm
tenants, a copy of which indemnification document also has been provided to this Court in prior
affidavits, again confirming Joseph's complete disassociation as of September, 1992.

This
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concluded Joseph's involvement with any business matters or property interests with our Mother,
although on several subsequent occasions, Mother did extend personal loans to Joseph to further
assist him with some of his on-going financial difficulties.
10.

Since that time your Affiant has conducted all business activities and operations,

from which all revenue has been generated through his efforts, by which Mother and Affiant have
received the benefit therefrom. At no time since Joseph's dissociation has he contributed to, or
become involved in, any subsequent operations that have transpired over the succeeding 25 years
of business activities, and all revenues generated through the operation of these property assets
have come through Affiant's exclusive services and involvement, without any contribution,
involvement, or interference from Joseph, as his exclusion by Mother was intended to be final
determination of this matter.
11.

By 1995, Affiant and Victoria discontinued any further leasing of the Home Farm,

and at that time the Affiant then undertook the personal direction of the farming operations of the
Home Farm, continuing to generate the revenues therefrom, and in recent years has directly
conducted the operation of that farming venture with Lloyd Combe.
12.

Your Affiant has undertaken extensive renovation and remodeling projects over the

past 25 years, resulting in the restoration of various buildings and structures. In addition your
Affiant has made extensive agricultural improvements to the Home Farm, maintaining the farming
operations in Eastern Idaho, and has established a compost operation on a portion of the Gowen
field property.

These extensive activities, as undertaken by your Affiant on the Home Farm,

commencing in or about 1990, have included restoration and renovation of the old farmstead that
eventually progressed into major renovation by 1995.

These activities also included the
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construction of an adjacent farm implement-seed storage facility between 2011-14.

13.

In addition, the following improvements have been undertaken throughout the

years, commencing in 1994 up to the present date. There has been the ongoing farming operations
and continuing improvements to the farm fields and the permanent structures, a process that
included re-shaping and leveling the farmed fields, improving the irrigation and drainage
structures, live water and irrigation drainage systems, and water delivery and distribution systems.
Projects have been undertaken to improve all irrigated fields, including rock removal, soil rebuilding, wind control and erosion prevention with installation of tree lines, cross-wind seed bed
preparation to minimize soil erosion during seasonally windy periods, concrete bridge
installations, and access road installations. There have been continuing structural repairs,
expansion and improvements to existing buildings, including the conversion of the "hay barn"
and "ensilage pit" into weather tight dry grain storage facilities, allowing for on-site wheat-beancom grain commodity storage of crop yields during seasonally low pricing cycles, so as to avoid
the cost of off-site storage and resulting compromised crop revenues. In sum, your Affiant has
had no desire to change the existing use as a farming operation throughout the foreseeable future.
14.

An extensive exterior renovation to Mother's residence was commenced in 1996-

97. As a matter of historical footnote, this residence is sometimes referred to as the old Victorian
Home or as the "Borah House," because it was the Boise residence of famed Idaho trial lawyer
and Idaho U.S. Senator William E. Borah (U.S. Senate: 1907-1940). When Boise High School
created ·its current track and football field, the Borah House was purchased and saved from
demolition by my father, Vernon K. Smith, Sr., and at that time he had it moved to its present
location.
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15.

Following Mother's death, your Affiant has maintained the security of the Victorian

House, undertaking the removal and storage of major furniture items to accommodate Affiant's
plans to undertake an interior restoration of the kitchen, bath, and utility rooms. Some minor items
were consigned for sale, having been deemed inconsequential and unnecessary to the integrity of
the final restoration process to the interior of the house. In her final days Mother had maintained
wall-to-wall furniture, with plant stands throughout rooms, and many pieces of furniture were in
need of re-upholstery and refinishing. Your Affiant had already begun the landscape renovation
to the Victorian residence, and was preparing for additional exterior repairs following the prior
partial restoration undertaken in 1997, as the house needed further exterior repair and interior
renovation to preserve its unique historical architectural significance, having been placed on the
historical registry, featured in historical articles, and displayed in calendars, celebrating famous
historical struc.tures throughout the state of Idaho.
16.

The first extensive grant of authority through a power of attorney was provided to

your affiant by Victoria at the time she was scheduled for her gallbladder operation in 1999. From
1990 forward, Victoria then left all decisions concerning the use of assets and the conduct of
operations up to your Affiant. Victoria continued to handle the bookkeeping and accounting
matters, until she fell and was injured at the residence in March 2008, and had to be hospitalized.
After that time your Affiant took over all management affairs.
17.

From that time forward Affiant took over all financial recordkeeping, made

deposits, disbursements, payments, withdrawals, money transfers, endorsed tax returns etc., and
had the irrevocable Power granted, whereupon the 1999 power was re-affirmed and re-confirmed,
with a perpetual grant of Irrevocable Power, coupled with adequate consideration by Affiant's
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--present interests and future interests, as a result of Affiant's extensive financial contributions that
began in 1969, ongoing improvements, maintenance, and preservation of property assets, investing
his continuing labor and expansive improvements to properties that were to be his long recognized
bequeath, being his future interest, as Affiant had become Victoria's only child willing to make
financial contributions, commitments and sacrifices, along with legal services from 1971, and as
needed thereafter.

18.

That U.S. Bank received a copy of the irrevocable power, which therein referenced

Affiant's intended bequest, carrying forward the intentions of the Holographic Will, and the earlier
1999 durable power, completing the Bank's request for their file. That grant confirmed Affiant's
interest and authority, vesting full financial authority and P.O.D. status for Affiant, understood to
be coupled with an interest, allowing financial and property transfers even after death if needed,
as the irrevocable powers are understood to extend authority beyond death, as Affiant had an
established interest.
19.

It bears noting that various of our closely held corporate interests, were originally

created and conveyed to Mother by the Affiant. These same entities were later transferred under
the authority of the 1999 power of attorney back to the Affiant. These entities may have included:
Riverside Farms, Inc., S&M Investments, Inc., Associated Investor's Inc., Liberty Investments,
Inc., Swan Falls Land and Cattle Co, Inc., Utopia Land and Livestock Co. Inc., and Silver Sunrise,
Inc .. Some of those interests were later transferred by Affiant back into VHS Properties, LLC after
its formation in 2012.
20.

The July 4, 2012 property transfers were undertaken as part of an estate planning

tool, as the issue of inheritance tax was at that time uncertain in the U.S. Congress, concerning
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whether the inheritance tax would be retained at some uncertain level, or perhaps repealed entirely,
and it was important to preserve and maintain the existing tax basis in the real property assets,
consistent with their existing use and market valuations for what was permissible to be applied in
those farming and agricultural usages, and that would promote the need for the transfers as
conducted to VHS Properties, LLC on July 4, 2012.

Further affiant sayeth naught.

SUBSCRIBED AND SWORN TO before me this 9th day of September, 2016.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on the 9th day of September, 2016 I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following address:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com
Attorney for Petitioner Joseph H Smith

X

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery
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VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129
I.S.B. # 1365

SEP D9 2016

Attorney for the Estate of Victoria H Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

STATE OF IDAHO
County of Ada

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352
SUPPLEMENTAL
AFFIDAVIT OF VERNON K. SMITH
IN SUPPORT OF MOTION FOR
RECONSIDERATION

)
) ss.
)

VERNON K. SMITH being first duly sworn, upon oath deposes and says:
1.

I am the Petitioner in the above-captioned action. I am over the age of majority;

am competent to testify; and I make this affidavit upon personal knowledge.

2.

Attached as Exhibit A to this Affidavit is a true and correct copy of Idaho Power

of Attorney statutes as enacted as a part of the 1971 Uniform Probate Code.

3.

Attached as Exhibit B to this Affidavit is a true and correct copy of copy of the
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Idaho Power of Attorney statutes as enacted as a part of the 1973 amendments to the 1971 Uniform
Probate Code.

4.

Attached as Exhibit C to this Affidavit is a true and correct copy of the 1982

Uniform Power of Attorney Act that replaced the original statutes enacted as a part of the original
Idaho Uniform Probate Code.

5.

Attached as Exhibit D to this Affidavit is a true and correct copy of 2008 Idaho

Uniform Durable Power of Attorney Act, which both enacted the current law and repealed the
1982 Act.
6.

Attached as Exhibit E to this Affidavit is a true and correct copy from Uniform

Laws annotated listing those jurisdictions, as of July 1, 20
Durable Power of Attorney Act.

Further affiant sayeth naught.

Residing at ----"'!...,.L....:.D=--1-.--'==-==-----My commission expires: b \ 3 \ 2 6
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 9th day of September, 2016 I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following address:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com
Attorney for Petitioner Joseph H Smith

X

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery
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EXHIBIT A

EXHIBIT A
001119

GENERAL AND SPECIAL LAWS
OF THE

STATE OF IDAHO
PASSED BY
THE FIRST REGULAR SESSION OF•THE
FORTY-FIRST IDAHO LEGISLATURE
Convened January 11, 1971
Adjourned March 20, 1971

AND THE FIRST EXTRAORDINARY SESSION OF
THE FORTY-FIRST IDAHO LEGISLATURE
1971
Convened March 22, 1971
Adjourned April 8, 1971

Idaho Official Directory and Roster of State Officials and Members
of State Legislature Follows the Index.

PUBLISHED BY AUTHORITY OF THE
SECRETARY OF STATE
PETET. CENARRUSA
Secretary of State
Boise, Idaho

Printed by The Caxton Printers, Ltd.
Caldwell, Idaho
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CHAPTER 110
(H. B: No. 57)

AN ACT
AMENDING SECTION 31-3106, IDAHO CODE, RELATING TO FIXING
OF SALARIES OF COUNTY OFFICERS, BY PROVIDING THAT
THE BOARD OF COUNTY COMMISSIONERS SHALL FIX THE
ANNUAL SALARIES OF COUNTY OFFICERS, EXCEPT
COMMISSIONERS AND PROSECUTING ATTORNEYS, AT ITS
ANNUAL MEETING IN APRIL; AND DECLARING AN
EMERGENCY.
Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 31-3106, Idaho Code, be, and the same is
hereby amended to read as follows:
31-3106. SALARIES OF COUNTY OFFICERS. - It shall be the duty
of the board of county commissioners of each county at its firit msutiRg
after the pa998ge 1tt1:d 1tp1.:1re1.:ral ef tk-M aeti, annual meeting in April of each
year to fix the annual salaries of the several county officers, except county
commissioners and prosecuting attorneys, as of and from the second Monday
of January, 1-969; for the next ensuing tw-0 (2) yeaFs year, &Hd there&fter at
NS Hg1:dar sessien iH Apf.iJ Re*t pFeoedi9g aay geneml eleotian, to fix the
ar.nual salalies af tae se;,,Will caaRt!r of.Hem, e1'cept coa11ty commissieHeFS
&Rd Pf8&ecatiAg att8FRIIYll, f:01: a PIROS of tnro ('.J) yuaFS G8llURe&oiHg Oil tile
sec9Rd Han"3y of Ja1u1azy a111't af..ier saie msutiRg.
SECTION 2. An emer~ency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect on and after
· its passage and approval.
Approved March 12, 1971.

CHAPTER 111
(S. B: No. 1050)

AN ACT
RELATING TO AFFAIRS OF DECEDENTS, INCLUDING
NON-PROBATE TRANSFERS AT DEATH, OF MISSING PERSONS,
PROTECTED PERSONS, MINORS, INCAPACITATED PERSONS
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indemnification, or other appropriate proceeding or action.
1S-S-430. TERMINATION OF PROCEEDING. - The protected
person, his personal representative, the conseIVator or any other interested
person may petition the court to terminate the conseJVatorship. A protected
person seeking termination is entitled to the same rights and procedure as in
an original proceeding for a protective order. The court, upon determining
after notice and hearing that the minority or disability of the protected
person has ceased or that it would be in the best interests of the protected
person to establish the conservatorship in another jurisdiction may terminate
the conservatorship and, where appropriate, order initiation of proceedings
in another jurisdiction or delivery of the assets to a foreign conservator.
Upon termination, title to assets of the estate passes to the former protected
person or to his successor subject to provision in the order for expenses of
administration or to conveyances from the conseIVator to the former
protected person or his successors, to evidence the transfer.
15-5-431. PAYMENT OF DEBT AND DELIVERY OF PROPERTY
TO FOREIGN CONSERVATOR WITHOUT LOCAL PROCEEDINGS. Any person indebted to a protected person, or having possession of property
or of an instrument evidencing a debt, stock, or chose in action belonging to
a protected person may pay or deliver to a conservator, guardian of the
estate or other like fiduciary appointed by a court of the state or residence
of the protected person, upon being presented with proof of his
appointment and an affidavit made by him or on his behalf stating:
(a) That no protective proceeding relating to the protected person is
pending in this state; and
(b) That the foreign conservator is entitled to payment or to receive
delivery.
If the person to whom the affidavit is presented is not aware of any
protective proceeding pending in this state, payment or delivery in response
to the demand and affidavit discharges the debtor or possessor.
CHAPTER 5
POWERS OF ATTORNEY
1S-5-S01. WHEN POWER OF ATTORNEY NOT AFFECTED BY
DISABILITY. - Whenever a principal designates another his attorney in fact
or agent by a power of attorney in writing and the writing contains the
words "This power of attorney shall not be affected by disability of the
principal," or "This power of attorney shall become effective upon the
disability of the principal," or similar words showing the intent of the
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principal that the authority conferred shall be exercisable notwithstanding
his disability, the authority of the attorney in fact or agent is exercisable by
him as provided in the power on behalf of the principal notwithstanding
later disability or incapacity of the principal at law or later uncertainty as to
whether the principal is dead or alive. All acts done by the attorney in fact
or agent pursuant to the power during any period of disability or
incompetence or uncertainty as to whether the principal is dead or alive have
the same effect and inure to the benefit of and bind the principal or his
heirs, devisees and personal representative as if the principal were alive,
competent and not disabled. If a conservator thereafter is appointed for the
principal, the attorney in fact or agent, during the continuance of the
appointment, shall account to the conservator rather than the principal. The
conservator has the same power the principal would have had if he were not
disabled or incompetent to revoke, suspend, or terminate all or any part of
the power of attorney or agency.
15-5-502. OTHER POWERS OF ATTORNEY NOT REVOKED
UNTIL NOTICE OF DEATH OR DISABILITY. -(a) The death, disability,
or incompetence of any principal who has executed a power of attorney in
writing other than a power as described by section 15-5-501 of this chapter,
does not revoke or terminate the agency as to the attorney in fact, agent or
other person who, without actual knowledge of the death, disability, or
incompetence of the principal, acts in good faith under the power of
attorney or agency. Any action so taken, unless otherwise invalid or
unenforceable, binds the principal and his heirs, devisees, and personal
representatives.
(b) An affidavit, executed by the attorney in fact or agent stating that
he did not have, at the time of doing an act pursuant to the power of
attorney, actual knowledge of the revocation or termination of the pow.er of
attorney by death, disability or incompetence, is, in the absence of fraud,
conclusive proof of the nonrevocation or nontermination of the power at
that time. If the exercise of the power requires execution and delivery of any
instrument which is recordable, the affidavit when authenticated for record
is likewise recordable.
(c) This section shall not be construed to alter or affect any provision
for revocation or termination contained in the power of attorney.
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EXHIBITB
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GENERAL AND SPECIAL LAWS
OF THE

STATE OF IDAHO

PASSED BY
THE FIRST REGULAR SESSION OF THE
FORTY-SECOND IDAHO LEGISLATURE
Convened January 8, 1973
Adjourned March 13, 1973

Idaho Official Directory and Roster of State Officials and Members
of State Legislature Follows the Index.

PUBLISHED BY AUTHORITY OF THE
SECRETARY OF STATE
PETET. CENARRUSA
Secretary of State
Boise, Idaho

Printed by The Caxton Printers, Ltd.
Caldwell, Idaho
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JUDICIARY AND RULES COMMITTEE

,(i

STATEMENT OF PURPOSE

The purpose of this bill is to make needed changes in the
probate code.

The nature of the changes varies from section to

section, but generally such changes are limited to those necessary
to make the code more workable.

In most cases, only style changes

are made or typographical errors corrected •
.

,

.

FISCAL NOTE
'I

No fiscal impact

'I

\
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conservator to advise or assist him in the performance of his
administrative duties; to act upon their recommendation without
independent investigation; and instead of acting personally, to employ
one (I) or more agents to perform any act of administration, whether
or not discretionary;
(24) prosecute or defend actions, claims or proceedings in any
jurisdiction for the protection of estate assets and of the conservator in
the performance of his duties; and
(25) execute and deliver all instruments which will accomplish or
facilitate the exercise of the powers vested in the conservator.
SECTION 16. That Section 15-5-431, Idaho Code, be, and the same is
hereby amended to read as follows:
15-5-431. PAYMENT OF DEBT AND DELIVERY OF PROPERTY
TO FOREIGN CONSERVATOR WITHOUT LOCAL PROCEEDINGS. Any person indebted to a protected person, or having possession of property
or of an instrument evidencing a debt, stock, or chose in action belonging to
a protected person may pay or deliver to a conservator, guardian of the
estate or other like fiduciary appointed by a court of the state e,. of
residence of the protected persof!, upon being presented with proof of his
appointment and an affidavit made by him or on his behalf stating:
(a) That no protective proceeding relating to the protected person is
pending in this state; and
(b) That the foreign conservator is entitled to payment or to receive
delivery.
If the person to whom the affidavit is presented is not aware of any
protective proceeding pending in this state, payment or delivery in response
to the demand and affidavit discharges the debtor or possessor.
SECTION 17. That Part 5, Chapter 5, Title IS, Idaho Code, be, and
the same is hereby amended by the addition thereto of a new section, to be
known and designated as Section 15-5-50 I, Idaho Code, and to read as
follows:
15-5-501. WHEN POWER OF ATTORNEY NOT AFFECTED BY
DISABILITY. - Whenever a principal designates another his attorney in fact
or agent by a power of attorney in writing and the writing contains the
words ''This power of attorney shall not be affected by disability of the
principal," or ''This power of attorney shall become effective upon the
disability of the principal," or similar words showing the intent of the
principal that the authority conferred shall be exercisable notwithstanding
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his disability, the authority of the attorney in fact or agent is exercisable by
him as provided in the power on behalf of the principal notwithstanding
later disability or incapacity of the principal at law or later uncertainty as to
whether the principal is dead or alive. All acts done by the attorney in fact
or agent pursuant to the power during any period of disability or
incompetence or uncertainty as to whether the principal is dead or alive have
the same effect and inure to the benefit of and bind the principal or his
heirs, devisees and personal representative as if the principal were alive,
competent and not disabled. If a conservator thereafter is appointed for the
principal, the attorney in fact or agent, during the continuance of the
appointment, shall account to the conservator rather than the principal. The
conservator has the same power the principal would have had if he were not
disabled or incompetent to revoke, suspend, or terminate all or any part of
the power of attorney or agency.
SECTION 18. That Section I 5-6-201, Idaho Code, be, and the same is
hereby amended to read as follows:
15-6-20 I. PROVISIONS FOR PAYMENT OR TRANSFER AT
DEATH. - (a) Any of the following provisions in an insurance policy,
contract of employment, bond, mortgage, promissory note, deposit
agreement, pension plan, trust agreement, conveyance, agreement to pass
property at death to the surviving spouse or any other written instrument
effective as a contract, gift, conveyance, or trust is deemed to be
non testamentary, and this code does not invalidate the instrument or any
provision:
(1) that money or other benefits theretofore due to, controlled or
owned by a decedent shall be paid after his death to a person
designated by the decedent in either the instrument or a separate
writing, including a will, executed at the same time as the instrument or
subsequently;
(2) that any money due or to become due under the instrument shall
cease to be payable in event of the death of the promisee or the
promissor before payment or demand; or
(3) that any property which is the subject of the instrument shall pass
to a person designated by the decedent in either the instrument or a
separate writing, including a will, executed at the same time as the
instrument or subsequently.
(b) Nothing in this section limits the rights of creditors under other
laws of this state.
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Be It Enacted by the Legislature of the State of Idaho:
SECTION I. That Chapter 8, Title 31, Idaho Code, be, and the same is
amended by the addition of a new section, to be known and designated as
Section 31-866, Idaho Code, and to read as follows:
31-866. CONTRACTS FOR PUBLIC BENEFIT - DESIGNATED
GRANTEE. - (I) The boards of county commissioners in their respective
counties shall have the authority and power to enter into contracts with
private nonprofit corporations to promote, maintain, and administer projects
and programs that the board of county commissioners considers to be of
public benefit, and the purpose of which is to carry on programs concerning
the aged.
(2) The board of county commissioners may become the designated
grantee and receive funding to sponsor, promote and administer such public
activities as they may deem beneficial.
Approved March 16, 1973.

CHAPTER 167
(S. B. No.1091, As Amended)

AN ACT
RELATING TO THE PROBATE CODE; AMENDING SECTION 15-1-102,
IDAHO CODE, BY STRIKING THE WORD "ITS" AND
SUBSTITUTING THE WORD "HIS", IN REFERENCE TO THE
DECEDENT; AMENDING SECTION 15-1-106, IDAHO CODE, TO
ALLOW A PERSON DEFRAUDED TO SEEK RESTITUTION FROM
THE PERSON HOLDING HIS PROPERTY AND TO CHANGE THE
DEFINITION OF THE WORD "ESTATE"; AMENDING SECTION
15-1-201, IDAHO CODE, TO CORRECT A CROSS REFERENCE, TO
ALTER THE DEFINITION OF ESTATE, AND TO CLARIFY THE
TERM, "TESTAMENTARY TRUSTEE"; AMENDING SECTION
15-1-401, IDAHO CODE, TO CORRECT A TYPOGRAPHICAL
ERROR; AMENDING SECTION 15-2-103, IDAHO CODE, TO
CLARIFY THE INTESTATE SHARE OF ADOPTED PERSONS;
AMENDING SECTION 15-2-205, IDAHO CODE, TO MAKE
CERTAIN THE TIME IN WHICH A SURVIVING SPOUSE MAY
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and receive and hold stocks and bonds or other property received in a
plan of reorganization, and act with respect to them, including:
(a) Selling or otherwise disposing of them;
(b) Exercising or selling an option, conversion, or similar right
with respect to· them; and
(c) Exercising any voting rights in person or by proxy;
(8) Change the form of title of an interest in or right incident to
real property; and
(9) Dedicate to public use, with or without consideration, easements or other real property in which the principal has, or claims to
have, an interest.
15-12-205. TANGIBLE PERSONAL PROPERTY, Unless a power of attorney
otherwise provides, language in a power of attorney granting general
authority with respect to tangible personal property authorizes the
agent to:
(1) Demand, buy, receive, accept as a gift or as security for an
extension of credit or otherwise acquire or reject ownership or possession of tangible personal property or an interest in tangible personal
property;
(2) Sell; exchange; convey with or without covenants, representations or warranties; quitclaim; release; surrender; create a security
interest in; grant options concerning; lease; sublease; or otherwise
dispose of tangible personal property or an interest in tangible personal property;
(3) Grant a security interest in tangible personal property or an
interest in tangible personal property as security in order to borrow
money or pay, renew or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;
(4) Release, assign, satisfy, or enforce by litigation or otherwise, a security interest, lien or other claim on behalf of the principal, with respect to tangible personal property or an interest in tangible personal property;
(5) Manage or conserve tangible personal property or an interest in
tangible personal property on behalf of the principal, including:
(a) Insuring against liability, or casualty or other loss;
(b) Obtaining or regaining possession of or protecting the property
or interest, by litigation or otherwise;
(c) Paying, assessing, compromising or contesting taxes or assessments or applying for and receiving refunds in connection with taxes
or assessments;
(d) Moving the property from place to place;
(e) Storing the property for hire or on a gratuitous bailment; and
(f) Using and making repairs, alterations or improvements to the
property; and
(6) Change the form of title of an interest in tangible personal
property.
15-12-206. STOCKS AND BONDS. Unless a power of attorney otherwise
provides, language in a power of attorney granting general authority
with respect to stocks and bonds authorizes the agent to:
(1) Buy, sell and exchange securities;
(2) Establish, continue, modify or terminate a securities account;
(3) Pledge securities as security in order to borrow, pay, renew or
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15-12-209. OPERATION OF AN ENTITY OR BUSINESS. Subject to the terms
of a document or an agreement governing an entity or an entity ownership
interest, and unless a power of attorney otherwise provides, language in
a power of attorney granting general authority with respect to operation
of an entity or business authorizes the agent to:
(l) Operate, buy, sell, enlarge, reduce or terminate an ownership
interest;
(2) Perform a duty or discharge a liability and exercise in person
or by proxy a right, power, privilege or option that the principal has,
may have, or claims to have;
(3) Enforce the terms of an ownership agreement;
(4) Defend, submit to alternative dispute resolution, settle or
compromise litigation to which the principal is a party because of an
ownership interest;
(5) Exercise in person or by proxy, or enforce by litigation or
otherwise, a right, power, privilege or option the principal has or
claims to have aa the holder of stocks and bonds;
(6) Defend, submit to alternative dispute resolution, settle or
compromise litigation to which the principal is a party concerning
stocks and bonds;
(7) With respect to an entity or business owned solely by the principal:
(a) Continue, modify, renegotiate, extend and terminate a contract
made by or on behalf of the principal with respect to the entity or
business before execution of the power of attorney;
(b) Determine:
(i) The location of ita operation;
(ii) The nature and extent of ita business;
(iii) The methods of manufacturing, selling, merchandising,
financing, accounting and advertising employed in ita operation;
(iv) The amount and types of insurance carried; and
(v) The mode of engaging, compensating and dealing with its
employees and accountants, attorneys or other agents;
(c) Change the name or form of organization under which the entity
or business ia operated and enter into an ownership agreement with
other persona to take over all or part of the operation of the
entity or business; and
(d) Demand and receive money due or claimed by the principal or on
the principal's behalf in the operation of the entity or business
and control and disburse the money in the operation of the entity or
business;
(8) Put additional capital into an entity or business in which the
principal baa an interest;
(9) Join in a plan of reorganization, consolidation, conversion,
domestication or merger of the entity or business;
(10) Sell or liquidate an entity or business or part of it;
(11) Establish the value of an entity or business under a buy-out
agreement to which the principal is a party;
(12) Prepare, sign, file and deliver reports, compilations of information, returns or other papers with respect to an entity or business
and make related payments; and
(13) Pay, compromise or contest taxes or assessments and perform any
other act to protect the principal from illegal or unnecessary taxation,
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(b) Demand or obtain money or another thing of value to which the
principal is, may become, or claims to be, entitled by reason of the
estate, trust or beneficial interest, by litigation or otherwise;
(c) Exercise for the benefit of the principal a presently exercisable power of appointment held by the principal;
(d) (i) Initiate, participate in, submit to alternative dispute
resolution, settle, oppose or propose or accept a compromise
with respect to litigation to:
1. Ascertain the meaning, validity or effect of a deed,
will, declaration of trust or other instrument or transaction affecting the interest of the principal; or
2. Remove, substitute or surcharge a fiduciary; and
(ii) Regardless of whether or not language in a power of
attorney grants general authority with respect to estates,
trusts and other beneficial interests, the agent is authorized
to enter into any resolution of disputes and other matters
involving trusts and estates judicially or nonjudicially as
provided in part 1, chapter 8, title 15, Idaho Code;
(e) Conserve, invest, disburse or use anything received for an
authorized purpose;
(f) Transfer an interest of the principal in real property, stocks
and bonds, accounts with financial institutions or securities
intermediaries, insurance, annuities and other property to the
trustee of a trust created by the principal as settlor; and
(g) Ci) Release or consent to a reduction in or modification of a
share in or payment from the estate, trust or beneficial interest; and
(ii) Regardless of whether or not language in a power of
attorney grants general authority with respect to estates,
trusts and other beneficial interests, the agent is authorized
to reject, renounce or disclaim a share in or payment from the
estate, trust or beneficial interest pursuant to section
15-2-801, Idaho Code.
15-12-212. ~IMS AND LITIGATION. Unless a power of attorney otherwise provides, language in a power of attorney granting general authority with respect to claims and litigation authorizes the agent to perform any lawful act on behalf of the principal in connection with claims
and litigation, including:
(1) Assert and maintain before a court or administrative agency a
claim, claim for relief, cause of action, counterclaim, offset, recoupment or defense, including an action to recover property or other thing
of value, recover damages sustained by the principal, eliminate or modify tax liability, or seek an injunction, specific performance or other
relief;
(2) Bring an action to determine adverse claims, intervene in litigation and seek to act as amicus curiae;
(3) Seek an attachment, garnishment, order of arrest or other preliminary, provisional or intermediate relief and use an available procedure to effect or satisfy a judgment, order or decree;
(4) Perform any lawful act, including make or accept a tender,
offer of judgment, or admission of facts, submit a controversy on an
agreed statement of facts, consent to examination before trial and bind
the principal in litigation;
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through 1179 of the social security act, 42 u.s.c. section 1320d
through 1320d-8, as amended, and applicable regulations, in making
decisions related to the past, present or future payment for the
provision of health care consented to by the principal or anyone
authorized under the law of this state to consent to health care on
behalf of the principal;
(g) Continue any provision made by the principal for automobiles or
other means of transportation, including registering, licensing,
insuring and replacing them for the individuals described in paragraph (a) of this subsection;
(h) Maintain credit and debit accounts for the convenience of the
individuals described in paragraph (a) of this subsection and open
new accounts to accomplish a lawful purpose; and
(i) Continue payments incidental to the membership or affiliation
of the principal in a religious institution, club, society, order or
other organization or to continue contributions to those organizations.
(2) Authority with respect to personal and family maintenance is
neither dependent upon, nor limited by, authority that an agent may or
may not have with respect to gifts under this chapter.
15-12-214. BENEFITS FROM GOVERNMENTAL PROGRAMS OR CIVIL OR MILITARY
SERVICE. (1) In this section, "benefits from governmental programs or
civil or military service" means any benefit, program or aseistance provided under a statute or governmental regulation including social security, medicare and medicaid.
(2) Unless a power of attorney otherwise provides, language.in a
power of attorney granting general authority with respect to benefits
from governmental programs or civil or military service authorizes the
agent to:
(a) Execute vouchers in the name of the principal for allowances
and reimbursements payable by the United States or a foreign government or by a state or subdivision of a state to the principal,
including allowances and reimbursements for transportation -of the
individuals described in section 15-12-213(l)(a), Idaho Code, and
for shipment of their household effects;
(b) Take possession and order the removal and shipnent of property
of the principal from a post, warehouse, depot, dock or other place
of storage or safekeeping, either governmental or private, and execute and deliver a release, voucher, receipt, bill of lading, shipping ticket, certificate or other instrument for that purpose;
(c) Enroll in, apply for, select, reject, change, amend or discontinue, on the principal's behalf, a benefit or program;
(d) Prepare, file and maintain a claim of the principal for a benefit or assistance, financial or otherwise, to which the principal
claims to be entitled under a statute or governmental regulation;
(e) Prosecute, defend, submit to alternative dispute resolution,
settle and propose or accept a compromise with respect to any benefit or assistance the principal may be entitled to receive under a
statute or governmental regulation; and
(f) Receive the financial proceeds of a claim of the type described
in paragraph (d) of this subsection and conserve, invest, disburse
or use anything so received for a lawful purpose.
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(4) Act for the principal in all tax matters for all periods before
the internal revenue service, and any other taxing authority,
15-12-217, GIFTS. (1) In this section, a gift "for the benefit of"
a person includes, but is not limited to, a gift to a trust, an account
under the uniform transfers to minors act and a tuition savings account
or prepaid tuition plan as defined under Internal Revenue Code section
529, 26 U.s.c. section 529, as amended.
(2) Unless a power of attorney otherwise provides, language in a
power of attorney granting general authority with respect to gifts
authorizes the agent to:
(a) Make outright to, or for the benefit of, a person, a gift of
any of the principal's property, including by the exercise of a
presently exercisable power of appointment held by the principal, in
an amount per donee not to exceed the annual dollar limits of the
federal gift tax exclusion under Internal Revenue Code section
2503(b), 26 u.s.c. section 2503(b), as amended, without regard to
whether the federal gift tax exclusion applies to the gift, and if
the principal's spouse agrees to consent to a split gift pursuant to
Internal Revenue Code section 2513, 26 u.s.c. section 2513, as
amended, in an amount per donee not to exceed twice the annual federal gift tax exclusion limit; and
(b) Consent, pursuant to Internal Revenue Code section 2513, 26
u.s.c. section 2513, as amended, to the splitting of a gift made by
the principal's spouse in an amount per donee not to exceed the
aggregate annual gift tax exclusions for both spouses.
(3) An agent may make a gift of the principal's property only as
the agent determines is consistent with the principal's objectives if
actually known by the agent and, if unknown, as the agent determines is
consistent with the principal's best interest based on all relevant factors, including, but not limited to:
(a) The value and nature of the principal 1 s property;
(b) The principal's foreseeable obligations and need for maintenance;
(c) Minimization of taxes, including income, estate, inheritance,
generation-skipping transfer and gift taxes;
(d) Eligibility for a benefit, a program, or assistance under a
statute or governmental regulation; and
(e) The principal's personal history of making or joining in making
gifts.

PART 3.
STATU'roRY FORMS
15-12-301. STATUTORY FORM POWER OF ATl'ORNEY. A docwnent substantially in the following form may be used to create a statutory form
power of attorney that has the meaning and effect prescribed in this
chapter.
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IDAHO STATUTORY FORM POWER OF ATTORNEY
IMPORTANT INFORMATION
Thia power of attorney authorizes another person (your agent) to
make decisions concerning your property for you (the principal). Your
agent can make decisions and act with respect to your property
(including your money) whether or not you are able to act for yourself.
The meaning of authority over subjects listed on thie form ie explained
in the uniform power of attorney act, chapter 12, title 15, Idaho Code.
Thia power of attorney does not authorize the agent to make health
care decisions for you.
You should select someone you truet to serve aa your agent. The
agent's authority will continue until your death unleee you revoke the
power of attorney or the agent reaigne.
Your agent ie entitled to reasonable compensation unleea you etate
otherwise in the Special Inatructione.
Thie form provides for designation of one (1) agent. If you wieh to
name more than one (1) agent, you may name a coagent in the Special
Instructions. Coagente are not required to act together unless you
include that requirement in the Special Inetructione.
If your agent ie unable or unwilling to act for you, your power of
attorney will end unleea you have named a eucceeeor agent •. You may also
name a second aucceeeor agent,
Thie power of attorney becomes effective immediately unleae you
state otherviee in the Special lnetructiona.
If you have queetione about the power of attorney or the authority
you are granting to your agent, you should seek legal advice before
signing thie form.
DESIGNATION OF AGENT
I, •• ,,(Name of Principal) •••• , name the following personae my agent:
Name of Agent: ••••••••••••••••••••••••••••••••••••••••••••••••••• , ••••••
Agent's Address: •••••••••••••••• ,.• •••• ,••••••••••••••••••• • • • • • • • • • • • • •
Agent's Phone Number: •••••••••••••••••••••••••••••••••••••••••••••••••••

DESIGNATION OF SUCCESSOR AGENT(S) (OPrlONAL)
If my agent ia unable or unwilling to act for me, I name ae my eucceeeor agent:
Name of Successor Agent: .•••••••••••.•••.•••••••••••••••..•.•••.••••••••
Successor Agent's Address: ••••••••••••••••••••••••••••••••••••••••••••••
Successor Agent's Phone Number: •••••••••••••••••••••••••••••••••••••••••

If my eucceeeor agent ia unable or unwilling to act for me, I name
aa my second successor agent:
Name of Second Successor Agent:•••••••••••••••••••••••••••••••••••••••••
Second Successor Agent's Address: •••••••••••••••••••••••••••••••••••••••
Second Successor Agent's Phone Number: ••••••••••••••••••••••••••••••••••
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15-12-215. RETIREMENT PLANS. (1) In this section, "retirement plan"
means any plan or account created by an employer, the principal or
another individual for the purpose of providing retirement benefits or
deferred compensation of which the principal is a participant, beneficiary or owner, including a plan or account under the following sections
of the Internal Revenue Code:
(a) An individual retirement account under Internal Revenue Code
section 408, 26 U.S.C. section 408, as amended;
(b) A Roth individual retirement account under Internal Revenue
Code section 408A, 26 u.s.c. section 408A, as amended;
(c) A deemed individual retirement account under Internal Revenue
Code section 408(q), 26 U.S.C. section 408(q), as amended;
(d) An annuity or mutual fund custodial account under Internal Revenue Code section 403(b), 26 U.S.C. section 403(b), as amended;
(e) A pension, profit-sharing, stock bonus or other retirement plan
qualified under Internal Revenue Code section 40l(a), 26 u.s.c. section 40l(a), as amended;
(f) A plan under Internal Revenue Code section 457(b), 26 u.s.c.
section 457(b), as amended; and
(g) A nonqualified deferred compensation plan under Internal Revenue Code section 409A, 26 u.s.c. section 409A, as amended.
(2) Unless a power of attorney otherwise provides, language in a
power of attorney granting general authority with respect to retirement
plans authorizes the agent to:
(a) Select the form and timing of payments under a retirement plan
and withdraw benefits from a plan;
(b) Make a rollover, including a direct trustee to trustee rollover, of benefits from one (1) retirement plan to another;
Cc) Establish a retirement plan in the principal'& name;
(d) Make contributions to a retirement plan;
(e) Exercise investment powers available under a retirement plan;
and

(f) Borrow from,
ment plan.

sell assets to or purchase assets from a retire-

15-12-216. TAXES. Unless a power of attorney otherwise provides,
language in a power of attorney granting general authority with respect
to taxes authorizes the agent to:
(1) Prepare, sign and file federal, state, local and foreign
income, gift, payroll, property, federal insurance contributions act and
other tax returns, claims for refunds, requests for extension of time,
petitions regarding tax matters and any other tax related documents,
including receipts, offers, waivers, consents, including consents and
agreements under Internal Revenue Code section 2032A, 26 u.s.c. section
2032A, as amended, closing agreements and any power of attorney required
by the internal revenue service or other taxing authority with respect
to a tax year upon which the statute of limitations has not run and the
following twenty-five (25) tax years;
(2) Pay taxes due, collect refunds, post bonds, receive confidential information and contest deficiencies determined by the internal
revenue service or other taxing authority;
(3) Exercise any election available to the principal under federal,
state, local or foreign tax law; and
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(5) Submit to alternative dispute resolution, settle and propose or
accept a compromise;
(6) Waive the issuance and service of process upon the principal,
accept service of process, appear for the principal, designate persona
upon which process directed to the principal may be served, execute and
file or deliver stipulations on the principal'& behalf, verify pleadings, seek appellate review, procure and give surety and indemnity
bonds, contract and pay for the preparation and printing of records and
briefs, receive, execute and file or deliver a consent, waiver, release,
confession of judgment, satisfaction of judgment, notice, agreement or
other instrument in connection with the prosecution, settlement or
defense of a claim or litigation;
(7) Act for the principal with respect to bankruptcy or insolvency,
whether voluntary or involuntary, concerning the principal or some other
person, or with respect to a reorganization, receivership, or application for the appointment of a receiver or trustee which affects an
interest of the principal in property or other thing of value;
(8) Pay a judgment, award or order against the principal or a settlement made in connection with litigation or alternative dispute resolution; and
(9) Receive money or another thing of value paid in settlement of
or as proceeds of a claim or litigation.
15-12-213, PERSONAL AND FAMILY MAINTENANCE. (1) Unlesa a power of
attorney otherwise provides, language in a power of attorney granting
general authority with respect to personal and family maintenance
authorizes the agent to:
(a) Perform the acts necessary to maintain the customary standard
of living of the principal, the principal'& spouse, and the following individuals, whether living when the power of attorney is executed or later born:·
Ci) The principal'& children;
(ii) Other individuals legally entitled to be suppbrted by the
principal; and
(iii) Those individuals whom the principal has customarily supported or indicated the intent to support;
(b) Hake periodic payments of child support and other family maintenance required by a court or governmental agency or an agreement
to which the principal is a party;
(c) Provide living quarters for those individuals described in
paragraph (a) of this subsection by purchase, lease or other contract or pay the operating costs, including interest, amortization
payments, repairs, improvements and taxes, on premises owned by the
principal or occupied by those individuals;
(d) Provide nonnal domestic help, usual vacations and travel
expenses, and funds for shelter, clothing, food, appropriate education, including postsecondary and professional-technical education
and other current living costs for those individuals described in
paragraph (a) of this subsection;
Ce) Pay expenses for necessary health care and custodial care on
behalf of the individuals described in paragraph (a) of this subsection;
(f) Act as the principal'& personal representative pursuant to the
health insurance portability and accountability act, sections 1171

001138

c.

186

2008

IDAHO SESSION LAWS

581

GRANT OF GENERAL AUTHORITY
I grant my agent and any successor agent general authority to act
for me with respect to the following subjects as defined in the uniform
power of attorney act, chapter 12, title 15, Idaho Code:
(INITIAL each subject you want to include in the agent's general authority. If you wish to grant general authority over all of the subjects
you may initial "All Preceding Subjects" instead of initialing each subject.)
( ••• ) Real Property
( ••• ) Tangible Personal Property
( ••• ) Stocks and Bonds
( ••• ) Coumodities and Options
( ••• ) Banks and Other Financial Institutions
( ••• ) Operation of an F.ntity or Business
( ••• ) Insurance and Annuities
( ••• ) Estates, Trusts, and Other Beneficial Interests
( ••• ) Claims and Litigation
( ••• ) Personal and Family Maintenance
( ••• ) Benefits from Governmental Programs or Civil or Military Service
( ••• ) Retirement Plans
( ••• ) Taxes
( ••• ) All Preceding Subjects
GRANT OF SPECIFIC AUTHORITY (OPTIONAL)
My agent MAY NOT do any of the following specific acts for me UNLESS
I have INITIALED the specific authority listed below:
(CAUTION: Granting any of the following will give your agent the
authority to take actions that could significantly reduce your property
or change how your property is distributed at your death. INITIAL ONLY
the specific authority you WANT to give your agent.)
( ••• ) Create, amend, revoke, or terminate an inter vivos trust
( ••• ) Make a gift, subject to the limitations of the uniform power
of attorney act, chapter 12, title 15, Idaho Code, and any special instructions in this power of attorney
( ••• ) Make a gift without limitations except any special instructions in this power of attorney
(.,.) Create or change rights of survivorship
(,,,) Create or change a beneficiary designation
( ••• ) Authorize another person to exercise the authority granted
under this power of attorney
( ••• ) Waive the principal'& right to be a beneficiary of a joint and
survivor annuity, including a survivor benefit under a retirement plan
( ••• ) Exercise fiduciary powers that the principal has authority to
delegate
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LIMITATION ON AGENT'S AUTHORITY
An agent that is not my ancestor, spouse, or descendant MAY NOT use
my property to benefit the agent or a person to whom the agent owes an
obligation of support unless I have included that authority in the Special Instructions.
SPECIAL INSTRUCTIONS (OPTIONAL)
On the following lines you may give special instructions:

........................................................................
. . ... . .. .
. . ... . .. . . .

................................. , ......•...•.••...•.•.•.•••.•••...•••.•
. ..... . . . .. . . ................ . .. . .... .. .. ... . . .. ....

EFFECTIVE DATE
This power of attorney is effective immediately unless I have stated
otherwise in the Special Instructions.
NOMINATION OF CONSERVATOR (OPTIONAL)
If it becomes necessary for a court to appoint a conservator of my
estate, I nominate the following person(s) for appointment:
Name of Nominee for conservator of my estate: •••••••••••••••••••••••••·
Nominee' s Address: ••••..••.•••..•••.•.••••••••••••••..•••.••.••••••••••

Nominee's Phone Number: •••••••••••••••••••••••••••••••••••••••••••••••••

RELIANCE ON THIS POWER OF ATTORNEY
Any person, including my agent, may rely upon the validity of this
power of attorney or a copy of it unless that person knows it is terminated or invalid.
SIGNATURE AND ACKNOWLEDGMENT
(OPTION ONE - IF YOU ARE ABLE TO SIGN ON YOUR OWN)
Your Signature: ••••••••••••••••••••••••••••••••••••••••••••••••••••••••
Date: •••••·•·••••••••••••·•·•·····~··•······················•••••••••••
Your Name Printed: •••••••••••••••••••••••••••••••••••••••••••••••••••••
Your Address: ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
Your Phone Number: ···················••••••••••••••••••••••••••••••••••

NOTARY - REQUIRED FOR RECORDING AND FOR REAL PROPERTY
State of Idaho, county of •••• , ss.
On this •••• day of •••• , in the year of •••• , before me (here
insert the name and quality of the officer), personally appeared •••• ,
known or identified to me (or proved to me on the oath of •• ,,), to be
the person whose name is subscribed to the within instrument, and
acknowledged to me that he (or they) executed the same,
My commission expires on••••,••••
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(OPTION TWO - IF YOU ARE UNABLE TO SIGN ON YOUR OWN AND DIRECT THE
NOTARY TO SIGN FOR YOU)
Signature of person by notary: ••••••••••••••••••••
Witness Signature: •••••••••••••••••••••
Signature affixed by notary in the presence of (names of person and
witness).
)
State of Idaho
) ss.
County of.....
)
On this ••••• day of ••••••••••, in the year ••••• , before me (here
insert the name and quality of the officer), personally appeared
•••••••••••••, known or identified to me (or proved to me on the
oath of•••••••••••••••••••••••> to be the person whose name is subscribed to the within instrument, and acknowledged to me that he
executed the same by directing the undersigned notary to affix hia
signature thereto.
••••••••••••••••••••<official signature and seal)
My coamiaaion expires on •••••,••••
IMPORTANT INFORMATION FOR AGENT
AGENT'S DUTIES
When you accept the authority granted under this power of attorney,
a special legal relationship ia created between you and the principal.
Thia relationship imposes upon you legal duties that continue until. you
resign or the power of attorney ia terminated or revoked. You muat:
(1)

Do what you know the principal reasonably expects you to do
with the principal 1 a property or, if you do not know the
principal'a expectations, act in the principal's best interest;
(2) Act in good faith;
(3) Do nothing beyond the authority granted in this power of attorney; and
(4) Disclose your identity aa an agent whenever you act for the
principal by signing the name of the principal and signing your
own name aa "agent" in the following manner:
••••••• (Principal'a Name) •••••• by ••••••• (Your Signature) ••••• aa agent
Unleaa the Special Instructions in this power of attorney state
otherwise, you must also:
(1) Act loyally for the principal'a benefit;
(2) Avoid conflicts that would impair your ability to act in the
principal'a best interest;
(3) Act with care, competence and diligence;
(4) Keep a record of all receipts, diaburaementa, and transactions
conducted for the principal;
(5) Cooperate with any person that haa authority to make health
care decisions for the principal to do what you know the principal reasonably expects or, if you do not know the principal's
expectations, to act in the principal'a beat interest; and
(6) Attempt to preserve the principal'a estate plan if you know the
plan and preserving the plan ia consistent with the principal'a
beat interest.
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TERMINATION OF AGENT'S AUTHORITY
You must stop acting on behalf of the principal if you learn of any
event that terminates this power of attorney or your authority under
this power of attorney. Events that terminate a power of attorney "or
your authority to act under a power of attorney include:
(1)
(2)

Death of the principal;
The principal 1 s revocation of the power of attorney or your
authority;
(3) The occurrence of a termination event stated in the power of
attorney;
(4) The purpose of the power of attorney is fully accomplished; or
(5) A legal action is filed with a court to end your marriage to
the principal, or for your legal separation, unless the Special
Instructions in this power of attorney state that such an
action will not terminate your authority.
LIABILITY OF AGENT
The meaning of the authority granted to you is defined in the act.
If you violate the act or act outside the authority granted, you may be
liable for any damages caused by your violation.
IF THERE IS ANYTHING ABOUT THIS DOCUMENT OR YOUR DUTIES THAT YOU DO NOT
UNDERSTAND, YOU SHOULD SEEK LEGAL ADVICE.
15-12-302. AGENT'S CERTIFICATION. The following optional form may
be used by an agent to certify facts concerning a power of attorney.
AGENT'S CERTIFICATION AS TO THE VALIDITY OF POWER OF ATTORNEY AND
AGENT'S AUTHORITY
State of Idaho
)
County of •••••• )

)

ss.

I, •••••• (Name of Agent) •••••• , certify under penalty of perjury
that •••••• (Name of Principal)•••••• granted me authority as an agent
or successor agent in a Power of Attorney dated •••••••
I further certify that to my knowledge:
(1) The Principal is alive and has not revoked the Power of Attorney or my authority to act under the Power of Attorney and that the
Power of Attorney and my authority to act under the Power of Attorney
have not terminated;
(2) If the Power of Attorney was drafted to become effective upon
the happening of an event or contingency, the event or contingency has
occurred;
(3) If I was named as a successor agent, that the prior agent is no
longer able or willing to serve; and
(4) (Insert other relevant statements): •••••••••••••••••••••••••••

.••••.•.••.•••..••••..•••.••.•.•......••••...•...•............•.•.......
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SIGNATURE AND Aa<NOWLEDCMENT

...•••.•.••.........•

Agent's Signature

Date: ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••
Agent's Name Printed: ••••••••••••••••••••••••••••••••••••••••••••••••••
Agent's Address: •••.•.• ••••••••••••••• ..•.•..•..•...•.••.•.... •••• ...•.

Agent's Phone Number: ••••••••••••••••••••••••••••••••••••••••••••••••••

Thie document was acknowledged before me on ••••• (date) ••••• ,
•••• (Name of Agent) •••••

by

Notary Public for Idaho: •••••••••••••••••••••••••••••••••••••••••••••••
Residing at: .•....•••.•............•...•......•......•.•..•.••.........
My cormnission expires on: , •..•.••.••••••••...••••....••••••.••.••.••••.

PART 4.
MISCELLANEOUS PROVISIONS
15-12-401. UNIFORMITY OF APPUCATION AND CONSTRUCTION. In applying
and construing this uniform act, consideration must be given to the need
to promote uniformity of the law with respect to its subject matter
among the states that enact it.
15-12-402. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL
COMMERCE ACT. This chapter modifies, limits and supersedes the federal
electronic signatures in global and national c011111erce act, 15 U.S.C,
section 7001 et seq., but does not modify, limit or supersede section
lOl(c) of that act, 15 u.s.c. section 700l(c), or authorize electronic
delivery of any of the notices described in section 103(b) of that act,
15 u.s.c. section 7003(b).
15-12-403. EFFECT ON EXISTING POWERS OF ATl'ORNEY. Except as otherwise provided in this chapter, on the effective date of this chapter:
(1) This chapter applies to a power of attorney created before, on
or after the effective date of this chapter;
(2) This chapter applies to a judicial proceeding concerning a
power of attorney conmenced on or after the effective date of this chapter;
(3) This chapter applies to a judicial proceeding concerning a
power of attorney conmenced before the effective date of this chapter
unless the court finds that application of a provision of this chapter
would substantially interfere with the effective conduct of the judicial
proceeding or prejudice the rights of a party, in which case that provision does not apply and the superseded law applies; and
(4) An act done before the effective date of this chapter is not
affected by this chapter.
SECTION 3. That Section 54-1142, Idaho Code, be, and the same is
hereby amended to read as follows:
54-1142. AUTHORITY IN ABSENCE OF PREARRANGED FUNERAL PLAN. (1) If
the decedent baa not made a prearranged funeral plan as set forth in
section 54-1139, Idaho Code, the right to control the disposition of the
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remains of a deceased person vests in, and devolves upon the following
in the order named:
(a) The person designated in a written document executed by the
decedent and acknowledged in the same manner as required for instruments conveying real property, and subject to such limitations,
restrictions, or directions, as may be set forth in such document;
(b) The person designated as agent under a durable power of attorney for health care executed by the decedent, unless such durable
power of attorney for health care contains express and clear language denying such right;
(c) The person designated in a durable power of attorney executed
by the decedent, if such power of attorney contains express and
clear language granting such right to the agent named in such power
of attorney;
(d) The competent surviving spouse of the decedent;
(e) A majority of the competent surviving adult children of the
decedent, provided that less than one-half (1/2) of the competent
surviving adult children shall be vested with the right to control
the disposition of the remains of the decedent if they have used
reasonable efforts to notify all other competent surviving adult
children of their instructions to dispose of the decedent's remains
and are not aware of any opposition to those instructions on the
part of more than one-half (1/2) of all competent surviving adult
children;
(f) The competent surviving parents or parent of the decedent, provided that if one (1) of the competent surviving parents is absent,
the remaining competent surviving parent shall be vested with the
right to control the disposition of the remains of the decedent
after reasonable efforts have been made and are unsuccessful in
locating the absent competent surviving parent;
(g) The person appointed by a court of competent jurisdiction as
the personal representative or administrator of the estate of the
decedent;
(h) The person nominated as the personal representative of the
estate of the decedent in the will of the decedent;
(i) The competent adult person or persons entitled to inherit from
the decedent under the intestate succession laws of the state of
Idaho, respectively in the next degree of kinship, provided that if
there is more than one (1) competent surviving adult person of the
same degree of kinship, the majority of those persons, and provided
further that less than the majority of competent surviving adult
persons of the same degree of kinship shall be vested with the right
to control the disposition of the remains of the decedent if those
persons have used reasonable efforts to notify all other competent
surviving adult persons of the same degree of kinship of their
instructions to dispose of the decedent's remains and are not aware
of any opposition to those instructions on the part of one-half
(1/2) or more of all competent surviving adult persons of the same
degree of kinship;
(j) If the persons listed above fail to exercise their right to
dispose of the remains of the deceased person within forty (40) days
of the death of the deceased person, the person acting as guardian
of the ward at the time of the ward's death, or if no guardian was
then acting, the person acting as conservator of the protected per-
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eon at the time of the protected pereon 1 e death, hae the authority
to dispose of the deceased person's remains, including cremation of
the remains.
(2) If any person to whom the right of control hae vested pursuant
to the foregoing hae been charged with first or second degree murder or
voluntary manslaughter in connection with the decedent's death, and
those charges are known to the funeral director or cemetery authority,
the right of control is relinquished and passed on to the next qualifying person as listed above as if the charged person did not exist; provided however, that if the charges against such person are dropped, or
if such person is acquitted of the charges, the right of control is
returned to the person.
(J) For purposes of this section:
(a) "Adult" means an individual who is eighteen (18) years of age
or older;
(b) "Child" means a natural or adopted child of the decedent;
Cc) "Competent" means the individual has not been declared incompetent by a court of law, or who has been declared competent by a
court of law after a prior declaration of incompetence;
(d) "Durable power of attorney" means a power of attorney described
in section ¼5-5-58¼ 15-12-102 1 Idaho Code, or any similar document
properly executed under the laws of another jurisdiction; and
Ce) ''Durable power of attorney for health care" means the document
described in chapter 45, title 39, Idaho Code, or any similar document properly executed under the laws of another jurisdiction;
(f) "will" means any testamentary device which is valid under the
Idaho probate code, including, but not limited to,
sections
15-2-503, 15-2-504 and 15-2-506, Idaho Code, whether or not originally executed in, or under the laws of, the state of Idaho.
(4) Ca) A cemetery authority or licensed funeral director or a
licensed hospital or its authorized personnel may permit or assist
in, and a physician may perform, an autopsy of any remains of a
decedent in its custody:
Ci) If the decedent, prior to his death, authorizes an
autopsy in his will or in another written instrument, including, but not limited to, a durable power of attorney for health
care; or
(ii) Upon the receipt of a written authorization signed by,
telegr811111ed from, or received by facsimile transmission from, a
person representing himself to be the person who is entitled
under this section to control the disposition of the remains of
the decedent, or to be a coroner or any other duly authorized
public officer; or
(iii) Upon the receipt of an oral authorization obtained by
telephone, and recorded on tape or other recording device, from
a person representing himself to be the person who is entitled
under this section to control the disposition of the remains of
the decedent, or to be a coroner or any other duly authorized
public officer.
(b) A cemetery authority or a licensed funeral director of a
licensed hospital or its authorized personnel is not liable for permitting or assisting, and a physician is not liable for performing,
an autopsy pursuant to the authorization provided in paragraph (a)
of this subsection unless he has actual notice that such represents-
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fines, penalties or assessments with respect to an entity or business,
including attempts to recover, in any manner permitted by law, money
paid before or after the execution of the power of attorney.
15-12-210. INSURANCE AND ANNUITIES. Unless a power of attorney
otherwise provides, language in a power of attorney granting general
authority with respect to insurance and annuities authorizes the agent
to:
(1) Continue, pay the premium or make a contribution on, modify,
exchange, rescind, release or terminate a contract procured by or on
behalf of the principal which insures or provides an annuity to either
the principal or another person, whether or not the principal is a beneficiary under the contract;
(2) Procure new, different and additional contracts of insurance
and annuities for the principal and the principal 1 s spouse, children and
other dependents, and select the amount, type of insurance or annuity
and mode of payment;
(3) Pay the premium or make a contribution on, modify, exchange,
rescind, release or terminate a contract of insurance or annuity procured by the agent;
(4) Apply for and receive a loan secured by a contract of insurance
or annuity;
(5) Surrender and receive the cash surrender value on a contract of
insurance or annuity;
(6) Exercise an election;
(7) Exercise investment powers available under a contract of insurance or annuity;
(8) Change the manner of paying premiums on a contract of insurance
or annuity;
(9) Change or convert the type of insurance or annuity with respect
to which the principal has or claims to have authority described in this
section;
(10) Apply for and procure a benefit or assistance under a statute
or governmental regulation to guarantee or pay premiums of a contract of
insurance on the life of the principal;
(11) Collect, sell, assign, hypothecate, borrow against or pledge
the interest of the principal in a contract of insurance or annuity;
(12) Select the form and timing of the payment of proceeds from a
contract of insurance or annuity; and
(13) Pay, from proceeds or otherwise, compromise or contest, and
apply for refunds in connection with, a tax or assessment levied by a
taxing authority with respect to a contract of insurance or annuity or
its proceeds or liability accruing by reason of the tax or assessment.
15-12-211. ESTATES, TRUSTS AND OTHER BENEFICIAL INTERESTS. (1) In
this section, 11estates, trusts, and other beneficial interests 11 means a
trust, probate estate, guardianship,
conservatorship,
escrow or
custodianship, or any other fund from which the principal is, may
become, or claims to be, entitled to a share or payment.
(2) Unless the power of attorney otherwise provides, language in a
power of attorney granting general authority with respect to estates,
trusts and other beneficial interests authorizes the agent to:
(a) Accept, receive, receipt for, sell, assign, pledge or exchange
a share in or payment from the estate, trust or beneficial interest;
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PARTITION OF HEIRS PROPERTY ACT

11. Report of Open-Market Sale.

UNIFORM POWER OF ATTORNEY ACT

Action in Adopting Jurisdictions
Variations from Official Text:

ALABAMA
Section provides:
"(a) In an open market sale of heirs prop&ty, a
broker or seller shall file a report with the court
not lat.er than seven days after receiving an offer
to purchase the prop&'ty for at least the determination of value or the amount ordered by the
court.
"(b) The report required by subsection (a) shall
contain all of the following information:
"(1) A description of the prop&'ty to be sold to
each buyer.

"(2) The name of each buyer.
"(3) The proposed purchase.price.

"(4) The terms and conditions of the proposed
sale, including the terms of any owner financing.
"(6) The amounts to be paid to lien holders.
"(6) A statement of contractual or other arrangements or conditions of the broker's commission.
"(7) Other material facts ~evant to the sale."

CONNECTICUT
Subsec. (a) provides:
"(a) A real estate broker appointed under subsection (b) of section 10 of public act 16-234 to offer
heirs' property for open-market sale shall file a
report with the court not later than seven days
after the date of receiving an offer to purchase the
prop&'ty for at least the value determined under
section 6 or 10 of public act 16-234."
In subsec. (b), substitutes "shall" for "must"

Table of Jurisdictions Wherein Act Has Been Adopted
Jurisdiction
Alabama .....•.•....
Arkansas ............
Colorado ............

· Effective Date
Laws
2011-683
1-1-2012
1-1-2012
2011, Act 805
2009, c. 106
10-1-2010

Connecticut ..........

2015, P.A.
15-240
2014, ch. 22
2008, C. 186
2014, ch. 1078
2009, c. 292
2010, cc. 689,
690
2011, c. 109
2012, c. 1113
2009, c. 64
2007, c. 135
2011, c. 117
2014, No. 95
2010, c. 7150
2010, c. 632
2012, c. 199
2009, c. 319

Hawaii ..............
Idaho ...............
Iowa ................
Maine ...............
Maryland ............
Montana ............
Nebraska ............
Nevada ..............
New Mexico .........
Ohio ................
Pennsylvania •........
Virgin Islands ........
Virginia ..............
West Virginia ........
Wisconsin ...........

7-1-2016
4-17-2014
7-1-2008
7-1-2014
7-1-2010
10-1-2010
10-1-2011
1-1-2013
10-1-2009
7-1-2007
3-22-2012
1-1-2015
1-1-2011
7-1-2010
6-8-2012
9-1-2010

Statuto!l Citation
Ala. Code §§ 26-lA-101 to 26-lA--404.
ACA §§ 28-68-102 to 28-68--405.
West's C.R.S.A. §§ 15--14-701 to
15--14-745.
C.G.S.A. §§ 1-350 to l-353b.
HRS§§ 551E-l to 551E-63.
1.C. §§ 15--12-101 to 15--12--403.
LC.A. §§ 633B.101 to 633B.403.
18-A M.R.S.A. §§ 5--901 to 5--964.
Code, Estates and Trusts, §§ 17-101 to
17-204.
MCA§§ 72-31-301 to 72-31-367.
Neb.Rev.St§§ 30--4001 to 30--4045.
N.R.S. 162A.010 to 162A.B60.
NMSA 1978, §§ 45--5B-101 to 45--58--403.
R.C. §§ 1337.21 to 1337.64.
20 Pa.C.S.A. §§ 5601 to 5612.
15 V.I.C. §§ 5--501 to 5--523.
Code 1950, §§ 64.2-1600 to 64.2-1642.
W. Va. Code§§ 39B-1-101 to 39B--4-103.
W.S.A. 244.01 to 244.64.

General Statutory Note
CONNECTICUT
While the Connecticut act is a substantial adoption of the major provisions of the Uniform Act, it
departs from the official text in such manner that
the various instances of substitution, omission, and
additional matt.er cannot be clearly indicated by
statutory notes.

HAWAII
Repealed the Uniform Durable Power of Attor-.
ney Act (HRS §§ 661D-1 to 661D-7) and enacted
provisions that substantially adopt the Uniform

10

11

Power of Attorney Act (HRS §§ 661E-1 to
661E-63) by L.2014, ch. 22, effective April 17,
2014.
PENNSYLVANIA
While the Pennsylvania act is a substantial adoption of the major provisions of the Uniform Act, it
departs from the official text in such manner that
the various instances of substitution, omission, and
additional matter cannot be clearly indicated by
statutory notes.
·
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tion ia untrue at the time the autopsy ia perfonned. If auch authorization ia contained in a will, the autopsy may be performed
regardleaa of the validity of the will in other respects and regardleaa of whether the will may not be offered for, or admitted to,
probate until a later date.
(c) Thie subsection ahall not authorize the obtaining of an oral
authorization by telephone, recorded on tape or other recording
device, for the autopsy of a deceased person if it ia made known'to
the physician who ia to perform the autopsy that the deceased person
was, at the time of hie death, a member of a religion or group which
opposes autopsies.
Approved March 18, 2008.
CHAPTER 187
(S.B. No. 1340)
AN ACT
RELATING TO MEDICAID; AMENDING SECI'ION 56-209h, IDAHO CODE, TO REVISE
DEFINITIONS, TO DEFINE ADDITIONAL TERMS, TO PROVIDE FOR DOCUMENTATION RETENTION FOR A SPECIFIED TIME PERIOD, TO PROVIDE FOR RECOVERY
BY THE DEPARTMENT OF HEALTH AND WELFARE OF PAYMENTS MADE UNDER ANY
PUBLIC ASSISTANCE CONTRACT OR PROVIDER AGREEMENT, TO REVISE GROUNDS
UPON WHICH THE DEPARTMENT MAY TAKE CERTAIN ACTIONS, TO PROVIDE FOR
EXCLUSION FROM PROGRAM PARTICIPATION AS A MEDICAID PROVIDER, TO PROVIDE FOR SANCTIONS FOR INTENTIONAL PROGRAM VIOLATIONS AND TO PROVIDE
AN OPPORTUNITY TO APPEAL.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 56-209h, Idaho Code, be, and the
hereby amended to read as follows:

aame is

56-209h. ADMINISTRATIVE REMEDIES. (1) Definitions. For purpoaea of
thia section:
(a) "Abuse" or 11abuaive11 meana provider practices that are inconaiatent with sound fiscal, business, child care or medical practices, and result in an unnecessary coat to tke--111edrcat a public
aaeiatance program, in reimbursement for aervicea that are not medically neceaaary or that fail to meet profeaaionally recognized standards for health care, or in physical harm, pain or mental anguish
to a med¼cat public assistance recipient.
(b) "Claim" means any request or demand for payment.a. cf or document
submitted to initiate paent, for items or services provided under
the--.tate¼--med¼cat a public aaaiatance program, whether under a
contract or otherwise.
(c) "Fraud" or "fraudulent" meana an intentional deception or miarepreaentation made by a person with the knowledge that the deception could result in aome unauthorized benefit to himself or aome
other·person,
(d) "Intentional program violation" means intentionally false or
misleading action, omiaaion or statement made in order to qualify as
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follows:
15-5-501. DEFINITION. A'durable power of attorney is a power of
attorney by which a principal designates another his attorney in fact
in writing and the writing contains the words "This power of attorney
shall not be affected by subsequent disability or incapacity of the
principal," or "This power of attorney shall become effective upon the
disability or incapacity of the principal," or similar words showing
the intent of the principal that the authority conferred shall be
exercisable notwithstanding the principal's subsequent disability or
incapacity.
15-5-502. DURABLE POWER OF ATTORNEY NOT AFFECTED BY DISABILITY.
All acts done by an attorney in fact pursuant to a durable power of
attorney during any period of disability or incapacity of the principal have the same effect and inure to the benefit of and bind the
principal and his successors in interest as if the principal were
competent and not disabled.
15-5-503. RELATION OF ATTORNEY IN FACT TO COURT-APPOINTED FIDUCIARY. (1) If, following execution of a durable power of attorney, a
court of the principal's domicile appoints a conservator, guardian of
the estate, or other fiduciary charged with the management of all of
the principal's property or all of his property except specified
exclusions, the attorney in fact is accountable to the fiduciary as
well as to the principal. The fiduciary has the same power to revoke
or amend the power of attorney that the principal would have had if he
were not disabled or incapacitated.
(2) A principal may nominate, by a durable power of attorney, the
conservator, guardian of his estate, or guardian of his person for
consideration by the court if protective proceedings
for
the
principal's person or estate are thereafter commenced. The court shall
make its appointment in accordance with the principal's most recent
nomination in a durable power of attorney except for good cause or
disqualification.
15-5-504. POWER OF ATTORNEY NOT REVOKED UNTIL NOTICE. (1) The
death of a principal who has executed a written power of attorney,
durable or otherwise, does not revoke or terminate the agency as to
the attorney in fact or other person, who, without actual knowledge of
the death of the principal, acts in good faith under the power. Any
action so taken, unless otherwise invalid or unenforceable, binds successors in interest of the principal.
(2) The disability or incapacity of a principal who has previously executed a written power of attorney that is not a durable power
does not revoke or terminate the agency as to the attorney in fact or
other person, who, without actual knowledge of the disability or incapacity of the principal, acts in good faith under the power. Any
action so taken, unless otherwise invalid or unenforceable, binds the
principal and his successors in interest.
15-5-505. PROOF OF CONTINUANCE OF DURABLE AND OTHER POWERS OF
ATTORNEY BY AFFIDAVIT. As to acts undertaken in good faith reliance
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STATEMENT OF PURPOSE

"SJ;JJ./.D

This bill.would substitute a more explicit and comprehensive statute governing durable powers of attorney (those
which continue after the disability or death of the granter of
the power) for the somewhat abbreviated existing code provisions.
It would supplement the existing law in two major
respects by (1) clarifying the relationship and powers of the
attorney in fact in the event a conservator or other fiduc~ary
is subsequently appointed by a court to manage the grantor's
property, and (2) by authorizing a principal in a durable power
of attorney to nominate a conservator, guardian of his estate
or guardian of his person whom the court must appoint except
Ii

,C

for good caus~ or disqualification.

FISCAL NOTE

No fiscal impact.

I \c_.
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SECTION 6. That Section 34-2504, Idaho Code, be, and the same
hereby amended to read as follows:

is

C. 138

I

34-2504. STATEMENT OF EXPENDITURES FILED BEFORE ELECTION DAY. (a)
The board of examiners shall require, from time to time, as provided
by regulations, that the committees furnish to the board a detailed
statement, in such form as the board may prescribe, of
(1) the qualified election expenses incurred by the committee
prior to the date of such statement, and
(2) the qualified election expenses which the committee proposes
to incur on or after the date of such statement.
The board shall require a statement under the provisions of this
section from each committee at-least once each week during the fourth;
third;-and-seeend weeks preceding the day of the election; and at
least-twice~ during the week preceding the election.
(b) The board shall maintain statements submitted under this
provision in such a manner that statements are available for public
inspection during regular working hours.
SECTION 7. An emergency existing therefor, which emergency is
hereby declared to exist, this act shall be in full force and effect
on and after its passage and approval.
Approved March 22, 1982.

CHAPTER 138
(S.B. No. 1240)
AN ACT
RELATING TO POWER OF ATTORNEY; REPEALING SECTIONS 15-5-501 AND
15-5-502, IDAHO CODE; AMENDING CHAPTER 5, PART 5, TITLE 15, IDAHO
CODE, BY THE ADDITION OF NEW SECTIONS 15-5-501 THROUGH AND INCLUDING SECTION 15-5-507, IDAHO CODE, PROVIDING A DEFINITION OF
DURABLE POWER OF ATTORNEY; PROVIDING THAT THE POWER OF ATTORNEY
BINDS A DISABLED PRINCIPAL; PROVIDING A DEFINITION OF THE RELATIONSHIP OF AN ATTORNEY IN FACT AND A COURT APPOINTED FIDUCIARY;
REQUIRING NOTICE BEFORE A POWER OF ATTORNEY CAN BE REVOKED; PROVIDING FOR CONTINUANCE OF POWER OF ATTORNEY BY AFFIDAVIT INDICATING GOOD FAITH; PROVIDING FOR UNIFORMITY OF APPLICATION; PROVIDING A SHORT TITLE; AND PROVIDING SEVERABILITY.

Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Sections 15-5-501 and 15-5-502, Idaho
and the same are hereby repealed.

Code,

be,

SECTION 2. That Chapter 5, Part 5, Title 15, Idaho Code, be, and
the same is hereby amended by the addition thereto of NEW SECTIONS, to
be known and designated as Sections 15-5-501, 15-5-502, 15-5-503,
15-5-504, 15-5-505, 15-5-506 and 15-5-507, Idaho Code, and to read as
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thereon, an affidavit executed by the attorney in fact under a power
of attorney, durable or otherwise, stating that he did not have at the
time of exercise of the power actual knowledge of the termination of
the power by revocation or of the principal's death, disability, or
incapacity is conclusive proof of the nonrevocation or nontermination
of the power at that time. If the exercise of the power of attorney
requires execution and delivery of any instrument that is recordable,
the affidavit when authenticated for record is likewise recordable.
The provisions of this section do not affect any provision in a power
of attorney for its termination by expiration of time or occurrence of
an event other than express revocation or a change in the principal's
capacity.
15-5-506. UNIFORMITY OF APPLICATION AND CONSTRUCTION. This act
shall be applied and construed to effectuate its general purpose to
make uniform the law with respect to the subject of this act among
states enacting it.
15-5-507. SHORT TITLE. This
Durable Power of Attorney Act."

act

may be cited as the "Uniform

SECTION 3. The provisions of this act are hereby declared to be
severable and if any provision of this act or the application of such
provision to any person or circumstance is declared invalid for any
reason, such declaration shall not affect the validity of remaining
portions of this act.
Approved March 22, 1982.

CHAPTER 139
(S.B. No. 1289)
AN ACT
RELATING TO THE CORPORATE TAKE-OVER LAW; AMENDING SECTION 30-1503,
IDAHO CODE, BY PROVIDING THAT THE DIRECTOR OF THE DEPARTMENT OF
FINANCE MAY BY AN EXEMPTION ORDER, PERMIT A TAKE-OVER OFFER TO BE
MADE WITHOUT PRIOR REGISTRATION IF THE OFFEROR'S PURCHASE OF ANY
SECURITIES TENDERED INCIDENT TO THE OFFER IS CONDITIONED UPON
SUBSEQUENT REGISTRATION AS PROVIDED IN CHAPTER 15, TITLE 30, IDAHO
CODE, AND BY STRIKING THE PROVISION REQUIRING A REGisTRArioN
STATEMENT TO BE FILED TWENTY DAYS PRIOR TO THE EFFECTIVE DATE OF A
TAKE-OVER OFFER.
Be It Enacted by the Legislature of the State of Idaho:
SECTION 1. That Section 30-1503, Idaho Code, be, and the same
hereby amended to read as follows:
any

is

30-1503. REGISTRATION OF TAKE-OVER OFFERS. (1) It is unlawful for
person to make a take-over offer involving a target company in
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CHAPTER 186
(S.B. No. 1335)
AN ACT
RELATING TO THE UNIFORM POWER OF ATTORNEY ACT; REPEALING PART 5, CHAPTER
5, TITLE 15, IDAHO CODE, RELATING TO POWERS OF ATTORNEY; AMENDING
TITLE 15, IDAHO CODE, BY THE ADDITION OF A NEW CHAPTER 12, TITLE 15,
IDAHO CODE, TO PROVIDE A SHORT TITLE, TO DEFINE TERMS, TO PROVIDE
FOR APPLICABILITY, TO PROVIDE FOR DURABILITY OF POWER OF ATTORNEY,
TO PROVIDE FOR EXECUTION OF POWER OF ATTORNEY, TO PROVIDE FOR VALIDITY OF POWER OF ATTORNEY, TO PROVIDE FOR MEANING AND EFFECT OF POWER
OF ATTORNEY, TO PROVIDE FOR NOMINATION OF CONSERVATOR AND FOR RELATION OF AGENT TO COURT-APPOINTED FIDUCIARY, TO PROVIDE FOR WHEN
POWER OF ATTORNEY IS EFFECTIVE, TO PROVIDE FOR TERMINATION OF POWER
OF ATTORNEY OR AGENT'S AUTIIORITY, TO PROVIDE FOR COAGENTS AND SUCCESSOR AGENTS, TO PROVIDE FOR REIMBURSEMENT AND COMPENSATION OF
AGENT, TO PROVIDE FOR AGENT'S ACCEPTANCE, TO PROVIDE FOR AGENT'S
DUTIES, TO PROVIDE FOR EXONERATION OF AGENT, TO PROVIDE FOR JUDICIAL
RELIEF, TO PROVIDE FOR AGENT'S LIABILITY, TO PROVIDE FOR AGENT'S
RESIGNATION AND FOR NOTICE, TO PROVIDE FOR ACCEPTANCE OF AND RELIANCE UPON ' AN ACKNOWLEDGED POWER OF ATTORNEY, TO PROVIDE LIABILITY
FOR REFUSAL TO ACCEPT AN ACKNOWLEDGED POWER OF ATTORNEY, TO PROVIDE
FOR PRINCIPLES OF LAW AND EQUITY, TO PROVIDE FOR LAWS APPLICABLE TO
FINANCIAL INSTITUTIONS AND ENTITIES, TO PROVIDE FOR REMEDIES UNDER
OTHER LAW, TO PROVIDE FOR AUTHORITY THAT REQUIRES SPECIFIC GRANT AND
FOR GRANT OF GENERAL AUTIIORITY, TO PROVIDE FOR INCORPORATION OF
AUTHORITY, TO PROVIDE FOR CONSTRUCTION OF AUTHORITY GENERALLY, TO
PROVIDE FOR AUTHORITY REGARDING REAL PROPERTY, TO PROVIDE FOR
AUTHORITY REGARDING TANGIBLE PERSONAL PROPERTY, TO PROVIDE FOR
AUTHORITY REGARDING Sl'OCKS AND BONDS, TO PROVIDE FOR AUTHORITY
REGARDING COMMODITIES AND OPTIONS, TO PROVIDE FOR AUTHORITY REGARDING BANKS AND OTHER FINANCIAL INSTITUTIONS, TO PROVIDE FOR AUTHORITY
REGARDING OPERATION OF AN ENTITY OR BUSINESS, TO PROVIDE FOR AUTHORITY REGARDING INSURANCE AND ANNUITIES, TO PROVIDE FOR AUTHORITY
REGARDING ESTATES, TRUSTS AND OTHER BENEFICIAL INTERESTS, TO PROVIDE
FOR AUTHORITY REGARDING CLAIMS AND LITIGATION, TO PROVIDE FOR
AUTHORITY REGARDING PERSONAL AND FAMILY MAINTENANCE, TO PROVIDE FOR
AUTHORITY REGARDING BENEFITS FROM GOVERNMENTAL PROGRAMS OR CIVIL OR
MILITARY SERVICE, TO PROVIDE FOR AUTHORITY REGARDING RETIREMENT
PLANS, TO PROVIDE FOR AUTHORITY REGARDING TAXES, TO PROVIDE FOR
AUTHORITY REGARDING GIFTS, TO PROVIDE FOR STATUTORY FORM POWER OF
ATTORNEY, TO PROVIDE FOR AGENT'S CERTIFICATION FORM, TO PROVIDE FOR
UNIFORMITY OF APPLICATION AND CONSTRUCTION, TO PROVIDE FOR RELATION
TO THE ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT AND
TO PROVIDE FOR EFFECT ON EXISTING POWERS OF ATTORNEY; AND AMENDING
SECTION 54-1142, IDAHO CODE, TO PROVIDE A CORRECT CODE REFERENCE.
Be It Enacted by the Legislature of the State of Idaho:
SECTION 1, That Part 5, Chapter 5, Title 15, Idaho eode, be, and
the same is hereby repealed.
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SECTION 2. That Title 15, Idaho Code, be, and the same is hereby
amended by the addition thereto of a NEW CHAPTER, to be known and designated as Chapter 12, Title 15, Idaho Code, and to read as followat
CHAPTER 12
UNIFORM POWER OF ATTORNEY ACT

PART 1.
GENERAL PROVISIONS AND DEFINITIONS
15-12-101. SHORT TITLE. Thia chapter may be known and cited as the
"Uniform Power of Attorney Act."
15-12-102. DEFINITIONS. In this chapter:
(1) "Agent" means a person granted authority to act for a principal
under a power of attorney, whether denominated an agent, attorney-infact, or otherwise, The term includes an original agent, coagent, successor agent or a person to which an agent's authority is delegated.
(2) "Durable" with respect to a power of attorney means not terminated by the principal'& incapacity.
(3) "Electronic" means relating to technology having electrical,
digital, magnetic, wireless, optical, electromagnetic or similar capabilities.
(4) "Good faith" means honesty in fact.
(5) "Incapacity" means inability of an individual to manage property or business affairs because:
(a) The individual has an impairment in the ability to receive and
evaluate information or make or communicate decisions even with the
use of technological assistance; or
(b) The individual is:
(i) Miaaing;
(ii) Detained, including incarcerated in a penal system; or
(iii) Outside the United States and unable to return.
(6) "Person" means an individual, corporation, buaineaa trust,
estate, trust, partnership, limited liability company, association,
joint venture, public corporation, government or governmental subdivision, agency or instrumentality, or any other legal or coaniercial
entity.
(7) "Power of attorney" means a writing or other record which
grants authority to an agent to act in the place of the principal,
whether or not the term power of attorney is used,
(8) "Presently exercisable general power of appointment" with
respect to the property or property interest subject to the power means
that the power is exercisable at the time in question to vest absolute
ownership in the principal individually, the principal'& estate, the
principal' a creditors, or the creditors of the principal I a estate, The
term includes a power of appointment that is not exercisable until the
occurrence of a specified event, the satisfaction of an ascertainable
standard, or the passage of a specified period only after the occurrence
of the specified event, the satisfaction of the ascertainable standard,
or the passage of the specified period, The term does not include a
power exercisable in a fiduciary capacity or only by will,
(9) "Principal" means an individual who grants authority to an
agent in a power of attorney,

001159

562

IDAHO SESSION LA.WS

c.

186 2008

effect of the power of attorney pursuant to section 15-12-107, Idaho
Code; or
(b) The requirements for a military power of attorney pursuant to
10 u.s.c. section 1044b, as amended.
(4) Except as otherwise provided by statute other than this chapter, a photocopy or electronically transmitted copy of an original power
of attorney has the same effect as the original.
15-12-107, MEANING AND EFFECT OF POWER OF ATI'ORNEY. The meaning and
effect of a power of attorney is determined by t~e law of the jurisdiction indicated in the power of attorney and, in the absence of an indication of jurisdiction, by the law of the jurisdiction in which the
power of attorney was executed.
15-12-108. NOMINATION OF CONSERVATOR; RELATION OF AGENT TO COURTAPPOINTED FIDUCIARY, (1) In a power of attorney, a principal may nominate a conservator of the principal's estate for consideration by the
court if protective proceedings for the principal's estate are thereafter co11111enced.
(2) If, after a principal executes a power of attorney, a court
appoints a conservator of the principal's estate or other fiduciary
charged with the management of some or all of the principal's property,
the agent is accountable to the fiduciary as well as to the principal.
The power of attorney is not terminated and the agent's authority continues unless limited, suspended or terminated by the court.
15-12-109. WHEN POWER OF ATI'ORNEY EFFECTIVE, (1) A power of attorney is effective when executed unless the principal provides in the
power of attorney that it is to become effective at a future date or
upon the occurrence of a future event or contingency.
(2) If a power of attorney is to become effective upon the occurrence of a future event or contingency, the principal, in the power of
attorney, may authorize one (1) or more persons to determine in a writing or other record that the event or contingency has occurred,
(3) If a power of attorney is to become effective upon the
principal'& incapacity and the principal has not authorized a person to
determine whether the principal is incapacitated, or the person authorized is unable or unwilling to make the determination, the power of
attorney becomes effective upon a determination in a writing or other
record by:
(a) A physician or licensed psychologist that the principal is
incapacitated within the meaning of section 15-12-102(5)(a), Idaho
Code; or
(b) A licensed attorney at law, judge or appropriate governmental
official that the principal is incapacitated within the meaning of
section 15-12-102(5)(b), Idaho Code.
(4) A person authorized by the principal in the power of attorney
to determine that the principal is incapacitated may act as the
principal's personal representative as defined in, and pursuant to, the
health insurance portability and accountability act, sections 1171
through 1179 of the social security act, 42 u.s.c. section 1320d through
1320d-8, as amended, and applicable regulations, to obtain access to the
principal's health care information and conmunicate with the principal's
health care provider.
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(10) "Property" means anything that may be the subject of ownership,
whether real or personal, or legal or equitable, or any interest or
right therein.
(11) "Record" means information that is inscribed on a tangible
medium or that ia stored in an electronic or other medium and is
retrievable in perceivable form.
(12) "Sign" means, with present intent to authenticate or adopt a
record:
(a) To execute or adopt a tangible symbol; or
(b) To attach to or logically associate with the record an electronic sound, symbol or process.
(13) "State" means a state of the United States, the District of
Columbia, Puerto Rico, United States Virgin Islands or any territory or
insular possession subject to the jurisdiction of the United States.
(14) "Stocke and bonds" means stocks, bonds, mutual funds and all
other types of securities and financial instruments, whether held
directly, indirectly, or in any other manner, except c0111110dity futures
contracts and call and put options on stocks and stock indexes.
15-12-103. APPLICABIUTY. Thie chapter applies to all powers of
attorney except:
(1) A power to the extent it ia coupled with an interest in the
aubject of the power, including, but not limited to, a power given to or
for the benefit of a creditor in connection with a credit transaction;
(2) A power to make health care decisions;
(3) A proxy or other delegation to exercise voting rights or management rights with respect to an entity; and
(4) A power created on a form prescribed by a government or governmental subdivision, agency or instrumentality for a governmental purpose.
15-12-104. POWER OF ATl'ORNEY IS DURABLE. A power of attorney created under this chapter is durable unless it expressly provides that it
is terminated by the incapacity of the principal.
15-12-105. EXECUTION OF POWER OF ATl'ORNEY. A power of attorney must
be signed by the principal or in the principal'e conscious presence by
another individual directed by the principal to sign the principal'e
name on the power of attorney, including as eat forth in section 73-114,
Idaho Code. The signature is presumed to be genuine if the principal
acknowledges the signature before a notary public or other individual
authorized to take acknowledgments, including as set forth in section
51-109(6), Idaho Code, or section 55-712B, Idaho Code.
15-12-106. VALIDITY OF POWER OF ATl'ORNEY. (1) A power of attorney
executed in this state on or after the effective date of this chapter is
valid if its execution complies with section 15-12-105, Idaho Code.
(2) A power of attorney executed in this state before the effective
date of this chapter is valid if its execution complied with the law of
this state as it existed at the time of execution.
(3) A power of attorney executed other than in this state is valid
in this state if, when the power of attorney was executed, the execution
complied with:
(a) The law of the jurisdiction that detenninee the meaning and
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15-12-llO. TERMINATION OF POWER OF ATl'ORNEY OR AGENT'S AUTHORITY,
(1) A power of attorney terminates when:
(a) The principal dies;
(b) The principal becomes incapacitated, if the power of attorney
is not durable;
(c) The principal revokes the power of attorney;
(d) The power of attorney provides it terminates;
(e) The purpose of the power of attorney is accomplished; or
(f) The principal revokes the agent's authority or the agent dies,
becomes incapacitated, or resigns, and the power of attorney does
not provide for another agent to act under the power of attorney.
(2) An agent's authority terminates when:
(a) The principal revokes the agent's authority;
(b) The agent dies, becomes incapacitated or resigns;
(c) An action is filed for the dissolution or annulment of the
agent's marriage to the principal or their legal separation, unless
the power of attorney otherwise provides; or
(d) The power of attorney terminates.
(3) Unless the power of attorney otherwise provides, an agent's
authority is exercisable until the power of attorney terminates, notwithstanding a lapse of time since ·the execution of the power of attorney.
(4) Termination of an agent's authority or of a power of attorney
is not effective as to the agent or another person that, without actual
knowledge of the termination, acts in good faith under the power of
attorney.
An act so performed, unless otherwise invalid or unenforceable, binds the principal and the principal'& successors in interest.
(5) Incapacity of the principal of a power of attorney that is not
durable does not revoke or terminate the power of attorney as to an
agent or other person that, without actual knowledge of the incapacity,
acts in good faith under the power of attorney. An act so performed,
unless otherwise invalid or unenforceable, binds the principal and the
principal'& successors in interest.
(6) The execution of a power of attorney does not revoke a power of
attorney previously executed by the principal unless the subsequent
power of attorney provides that the previous power of attorney is
revoked or that all other powers of attorney are revoked.
15-12-111. COAGENTS AND SUCCESSOR AGENTS, (1) A principal may designate two (2) or more persons to act as coagents. Unless a power of
attorney otherwise provides, each coagent may exercise its authority
independently.
(2) A principal may designate one (1) or more successor agents to
act if an agent resigns, dies, becomes incapacitated, is not qualified
to serve, or declines to serve, including a successor coagent. A principal may grant to an agent or other person designated by name, office or
function, authority to designate one (l) or more succ.essor agents,
including a successor coagent. Unless a power of attorney otherwise provides, a successor agent:
(a) Has the same authority as that granted to the original agent;
and
(b) Hay not act until all predecessor agents have resigned, died,
become incapacitated, are no longer qualified to serve, or have
declined to serve.

001162

564

IDAHO SESSION LAWS

c.

186 2008

(3) Except as otherwise provided in the power of attorney and subsection (4) of this section, an agent that does not participate in or
conceal a breach of fiduciary duty conmitted by another agent, including
a predecessor agent, is not liable for the actions of the other agent.
(4) An agent that has actual knowledge of a breach or inminent
breach of fiduciary duty by another agent shall notify the principal
and, if the principal is incapacitated, take any action reasonably
appropriate in the circumstances to safeguard the principal's best
interest. An agent that fails to notify the principal or take action as
required by this subsection is liable for the reasonably foreseeable
damages that could have been avoided if the agent had notified the principal or taken such action,
15-12-112, REIMBURSEMENT AND COMPENSATION OF AGENT. Unless the
power of attorney otherwise provides, an agent is entitled to reimbursement of expenses reasonably incurred on behalf of the principal and to
compensation that is reasonable under the circUD1stances.
15-12-113. AGENT'S ACCEPTANCE. Except as otherwise provided in the
power of attorney, a person accepts appointment as an agent under a
power of attorney by exercising authority or perfonning duties as an
agent or by any other assertion or conduct indicating acceptance.
15-12-114. AGENT'S DUTIES. (l) Notwithstanding provisions in a
power of attorney, an agent that has accepted appointment shall:
(a) Act in accordance with the principal'a reasonable expectations
to the extent actually known by the agent and, otherwise, in the
principal'e beet interest;
(b) Act in good faith; and
(c) Act only within the scope of authority granted in the power of
attorney.
(2) Except as otherwise provided in the power of attorney, an agent
that has accepted appointment shall:
(a) Act loyally for the principal'e benefit;
(b) Act so as not to create a conflict of interest that impairs the
agent's ability to act impartially in the principal'e beet interest;
(c) Act with the care, competence and diligence ordinarily exercised by agents in similar circumstances;
(d) Keep a record of all receipts, diebure1!1118nte and transactions
made on behalf of the principal;
(e) Cooperate with a person that has authority to make health care
decisions for the principal to carry out the principal's reasonable
expectations to the extent actually known by the agent and, otherwise, act in the principal 1 e beat interest; and
(f) Attempt to preserve the principal 1 e estate plan, to the extent
actually known by the agent, if preserving the plan is consistent
with the principal'e beet interest based on all relevant factors,
including:
(i) 11le value and nature of the principal'& property;
(ii) 11le principal'e foreseeable obligations and need for
maintenance;
(iii) Minimization of taxes, including income, estate, inheritance, generation-skipping transfer and gift taxes; and
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(iv) Eligibility for a benefit, a program or assistance under
a statute or goverrunental regulation,
(3) An agent that acts in good faith is not liable to any beneficiary of the principal'a estate plan for failure to preserve the plan.
(4) An agent that acts with care, competence and diligence for the
beat interest of the principal is not liable solely because the agent
also benefits from the act or has an individual or conflicting interest
in relation to the property or affairs of the principal.
(5) If an agent is selected by the principal because of special
skills or expertise possessed by the agent, or in reliance on the
agent's representation that the agent has special skills or expertise,
the special skills or expertise must be considered in determining
whether the agent has acted with care, competence and diligence under
the circumstances.
(6) Absent a breach of duty to the principal, an agent is not liable if the value of the principal'a property declines.
(7) An agent that exercises authority to delegate to another person
the authority granted by the principal or that employs another person on
behalf of the principal is not liable for an act, error of judgment or
default of that person if the agent exercises care, competence and diligence in selecting and monitoring the person.
(8) Except as otherwise provided in the power of attorney, an agent
is not required to disclose receipts, disbursements or transactions conducted on behalf of the principal unless ordered by a court or requested
by the principal, a guardian, conservator, other fiduciary acting for
the principal, a governmental agency having authority to protect the
welfare of the principal or, upon the death of the principal, by the
personal representative or successor in interest of the principal's
estate. If so requested, the agent shall comply with the request within
thirty (30) days or provide a writing or other record substantiating why
additional time is needed and shall comply with the request within an
additional thirty (30) days.
15-12-115. EXONERATION OF AGENT. A provision in a power of attorney
relieving the agent of liability for breach of duty is binding on the
principal and the principal's successors in interest except to the
extent the provision:
(1) Relieves the agent of liability for breach of duty comnitted
dishonestly, with an improper motive, or with reckless indifference to
the purposes of the power of attorney or the best interest of the principal; or
(2) Was inserted as a result of an abuse of a confidential or fiduciary relationship with the principal.
15-12-116, JUDICIAL RELIEF, (1) The following persona may petition
a court to construe a power of attorney or review the agent's conduct,
and grant appropriate relief:
(a) The principal or the agent;
(b) A guardian, conservator or other fiduciary acting for the principal;
(c) A person authorized to make health care decisions for the principal;
(d) The principal'a spouse, parent or descendant;
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(e) An individual who would qualify as a presumptive heir of the
principal;
(f) A person named as a beneficiary to receive any property, benefit or contractual right on the principal'& death or as a beneficiary of a trust created by or for the principal that has a financial interest in the principal's estate;
(g) A governmental agency having regulatory authority to protect
the welfare of the principal;
(h) The principal'& caregiver or another person that demonstrates
sufficient interest in the principal's welfare; and
(i) A person asked to accept the power of attorney.
(2) Upon motion by the principal, the court shall dismiss a petition filed under this section, unless the court finds that the principal
lacks capacity to revoke the agent's authority or the power of attorney.
(3) The court may award reasonable attorney's fees and costs to the
prevailing party in a proceeding under this section.
15-12-117. AGENT'S LIABILITY. An agent that violates this chapter
is liable to the principal or the principal's successors in interest for
the amount required to:
(1) Restore the value of the principal's property to what it would
have been had the violation not occurred; and
(2) Reimburse the principal or the principal'& successors in interest for the attorney's fees and costs, and other professional fees and
costs, paid on the agent's behalf.
15-12-118. AGENT'S RESIGNATION NOTICE, If a power of attorney
does not provide the method for an agent's resignation, an agent may
resign by giving written notice to the principal and, if the principal
is incapacitated:
(1) To the conservator or guardian, if one (1) has been appointed
for the principal, and a coagent or successor agent; or
(2) If there is no person described in subsection (1) of this section, to:
(a) The principal 1 s caregiver;
(b) Another person reasonably believed by the agent to have sufficient interest in the principal'& welfare; or
·
(c) A governmental agency having authority to protect the welfare
of the principal.
15-12-119, ACCEPTANCE OF AND RELIANCE UPON AN ACKNOWLEDGED POWER OF
A'ITORNEY, (1) For purposes of this section and section 15-12-120, Idaho
Code, "acknowledged" means purportedly verified before a notary public
or other individual authorized to take acknowledgments,
(2) A person that in good faith accepts an acknowledged power of
attorney without actual knowledge that the signature is not genuine may
rely upon the preswnption under section 15-12-105, Idaho Code, that the
signature is genuine,
(3) A person that in good faith accepts an acknowledged.power.of
attorney without actual knowledge that the power of attorney 11 void,
invalid or terminated, that the purported agent's authority is void,
invalid or terminated, or that the agent is exceeding or improperly
exercising the agent's authority may rely upon the power of attorney as
if the power of attorney were genuine, valid and still in effect, the
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agent's authority were genuine, valid and still in effect, and the agent
had not exceeded and had properly exercised the authority.
(4) A person that is asked to accept an acknowledged power of
attorney may request, and rely upon, without further investigation:
(a) An agent's certification under penalty of perjury of any factual matter concerning the principal, the agent or the power of
attorney;
(b) An English translation of the power of attorney if the power of
attorney contains, in whole or in part, language other than English;
and
(c) An opinion of counsel as to any matter of law concerning the
power of attorney if the person making the request provides in a
writing or other record the reason for the request.
(5) An English translation or an opinion of counsel requested under
this section 1111st be provided at the principal'& expense unless the
request is made more than seven (7) business days after the power of
attorney is presented for acceptance.
(6) For purposes of this section and section 15-12-120, Idaho Code,
a person that conducts activities through employees is without actual
knowledge of a fact relating to a power of attorney, a principal or an
agent if the employee conducting the transaction involving the power of
attorney is without actual knowledge of the fact.
15-12-120.
A'ITORNEY.

(1)

LIABILITY FOR REFUSAL TO ACCEPT AN ACKNOWLEDGED POWER OF

Except

as otherwise provided in subsection (2) of this

section:
(a) A person must either accept an acknowledged power of attorney
or request an agent's certification, a translation or an opinion of
counsel pursuant to section 15-12-119(4), Idaho Code, within seven
(7) business days after presentation of the power of attorney for
acceptance;
(b) If a person requests an agent's certification, a translation,
or an opinion of counsel under section 15-12-119(4), Idaho Code, the
person must accept the power of attorney no later than five (5)
business days after receipt of the certification, translation or
opinion of counsel; and
(c) A person may not require an additional or different font of
power of attorney for authority granted in the power of attorney
presented.
(2) A person is not required to accept an acknowledged power of
attorney if:
(a) The person is not otherwise required to engage in a transaction
with the principal in the same circumstances;
(b) Engaging in a transaction with the agent or the principal in
the same circumstances would not be consistent with federal law;
(c) The person has actual knowledge of the termination of the
agent's authority or of the power of attorney before exercise of the
power;
(d) A request for a certification, a translation, or an opinion of
counsel under section 15-12-119(4), Idaho Code, is refused;
(e) The person in good faith believes that the power is not valid
or that the agent does not have the authority to perform the act
requested, whether or not an agent's certification, a translation or
an opinion of counsel has been requested or provided; or
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(f) The person makes, or has actual knowledge that another person
has made, a report to the local adult protective services office
stating a good faith belief that the principal may be subject to
physical or financial abuse, neglect, exploitation or abandonment by
the agent or a person acting for or with the agent.
(3) A person that refuses in violation of this section to accept an
acknowledged power of attorney is subject to:
(a) A court order mandating acceptance of the power of attorney;
and
(b) Liability for reasonable attorney's fees and costs incurred in
any action or proceeding that confirms the validity of the power of
attorney or mandates acceptance of the power of attorney.
15-12-121. PRINCIPLES OF LAW AND EQUITY. Unless displaced by a provision of this chapter, the principles of law and equity supplement this
chapter.
15-12-122. LAWS APPLICABLE TO FINANCIAL INSTITUTIONS AND ENTITIES.
Thia chapter does not supersede any law applicable to financial institutions or other entities, and the other law controls if inconsistent with
this chapter.
15-12-123. REMEDIES UNDER OTHER LAW. The remedies under this chapter are not exclusive and do not abrogate any right or remedy under the
law of this state.
PART 2.
AUTHORITY
15-12-201. AUTHORITY THAT REQUIRES SPECIFIC GRANT -- GRANT OF GENERAL AUTHORITY. (1) An agent under a power of attorney may exercise the
following authority on behalf of the principal or with the principal's
property only if the power of attorney expressly grants the agent the
authority and exercise is not otherwise prohibited by other agreement or
instrument to which the authority or property is subject:
(a) Create, amend, revoke or terminate an inter vivoa trust;
(b) Make a gift;
(c) Create or change rights of survivorship;
(d) Create or change a beneficiary designation;
(e) Delegate authority granted under the power of attorney;
(f) Waive the principal 1 s right to be a beneficiary of a joint and
survivor annuity, including a survivor benefit under a retirement
plan; or
(g) Exercise fiduciary powers that the principal baa authority to
delegate.
(2) Notwithstanding a grant of authority to exercise authority in
aubaection (1) of this section, unless the power of attorney otherwise
provides, an agent that ia not an ancestor, spouse or descendant of the
principal, may not exercise authority under a power of attorney to create in the agent, or in an individual to whom the agent owea a legal
obligation of support, an interest in the principal'• property, whether
by gift, right of aurvivorahip, beneficiary designation, disclaimer or
otherwise.
(3) Subject to aubaectiona (1), (2), (4) and (5) of this section,
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if a power of attorney grants to an agent authority to do all acts that
a principal could do, the agent has the general authority described in
sections 1S-12-204 through 1S-12-216, Idaho Code.
(4) Unless the power of attorney otherwise provides, a grant of
authority to make a gift is subject to section 1S-12-217, Idaho Code.
(S) Subject to subsections (1), (2) and (4) of this section, if the
subjects over which authority is granted in a power of attorney are similar or overlap, the broadest authority controls.
(6) Authority granted in a power of attorney is exercisable with
respect to a property interest that the principal has when the power of
attorney is executed or acquires later, whether or not the property is
located in this state and whether or not the authority is exercised or
the power of attorney is executed in this state.
(7) An act performed by an agent pursuant to a power of attorney
has the same effect and inures to the benefit of and binds the principal
and the principal'& successors in interest as if the principal had performed the act.
1S-12-202. INCORPORATION OF AUTHORITY', (1) An agent has authority
described in this part if the power of attorney refers to general
authority with respect to the descriptive term for the subjects stated
in sections 1S-12-204 through 1S-12-217, Idaho Code, or cites the section in which the authority is described,
(2) A reference in a power of attorney to general authority with
respect to the descriptive term for a subject in sections 1S-12-204
through 1S-12-217, Idaho Code, or a citation to sections 1S-12-204
through 1S-12-217, Idaho Code, incorporates the entire section as if it
were set out in full in the power of attorney.
(3) A principal may modify authority incorporated by reference.
1S-12-203. CONSTRUCTION OF AUTHORITY' GENERAIJ.Y. Except as otherwise
provided in the power of attorney, by executing a power of attorney that
incorporates by reference a subject described in sections 1S-12-204
through 1S-12-217, Idaho Code, or that grants to an agent authority to
do all acts that a principal could do pursuant to section 1S-12-201(3),
Idaho Code, a principal authorizes the agent, with respect to that subject, to:
(1) Demand, receive and obtain by litigation or otherwise, money or
another thing of value to which the principal is, may become, or claims
to be entitled, and conserve, invest, disburse, or use anything so
received for the purposes intended;
(2) Contract in any manner with any person, on terms agreeable to
the agent, to accomplish a purpose of a transaction and perform,
rescind, cancel, terminate, reform, restate, release or modify the contract or another contract made by or on behalf of the principal;
(3) Execute, acknowledge, seal, deliver, file or record any instrument or conmunication the agent considers desirable to accomplish a purpose of a transaction, including creating at any time a schedule listing
some or all of the principal'& property and attaching it to the power of
attorney;
(4) Prosecute, defend, submit to alternative dispute resolution,
settle and propose or accept a compromise with respect to a claim existing in favor of or against the principal or intervene in litigation
relating to the claim;
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(5) Seek on the principal 1 s behalf the assistance of a court or
other governmental agency to carry out an act authorized in the power of
attorney;
(6) Engage, compensate and discharge an attorney, accountant, discretionary investment manager, expert witness or other assistant;
(7) Prepare, execute and file a record, report or other docwnent to
safeguard or promote the principal's interest under a statute or governmental regulation;
(8) Communicate with any representative or employee of a government, governmental subdivision, agency or instrumentality on behalf of
the principal;
(9) Access comnunications intended for and connunicate on behalf of
the principal, whether by mail, electronic transmission, telephone or
other means; and
(10) In general, do any other lawful act with respect to the subject
and all property related to the subject.
15-12-204. REAL PROPERTY. Unless a power of attorney otherwise provides, language in a power of attorney granting general authority with
respect to real property authorizes the agent to:
(1) Demand, buy, lease, receive, accept as a gift or as security
for an extension of credit or otherwise acquire or reject an interest in
real property or a right incident to real property;
(2) Sell; exchange; convey with or without covenants, representations or warranties; quitclaim; release; surrender; retain title for
security; encumber; partition; consent to partitioning; subject to an
easement or covenant; subdivide; apply for zoning, rezoning or other
governmental permits; plat or consent to platting; develop; grant
options concerning; lease; sublease; contribute to an entity in exchange
for an interest in that entity; or otherwise grant or dispose of an
interest in real property or a right incident to real property;
(3) Pledge or mortgage an interest in real property or right incident to real property as security in order to borrow money or pay, renew
or extend the time of payment of a debt of the principal or a debt guaranteed by the principal;
(4) Release, assign, satisfy or enforce by litigation or otherwise
a mortgage, deed of trust, conditional sale contract, encumbrance, lien
or other claim to real property which exists or is asserted;
(5) Manage or conserve an interest in real property or a right
incident to real property owned or claimed to be owned by the principal,
including:
(a) Insuring against liability, or casualty or other loss;
(b) Obtaining or regaining possession or protecting the interest or
right by litigation or otherwise;
(c) Paying, assessing, compromising or contesting taxes or assessments or applying for and receiving refunds in connection with them;
and
(d) Purchasing supplies, hiring assistance or labor and making
repairs or alterations to the real property;
(6) Use, develop, alter, replace, remove, erect or install structures or other improvements upon real property in or incident to which
the principal has, or claims to have, an interest or right;
(7) Participate in a reorganization with respect to real property
or an entity that owns an interest in or right incident to real property
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extend the time of payment of a debt of the principal;
(4) Receive certificates and other evidences of ownership with
respect to securities; and
(5) Exercise voting rights with respect to securities in person or
by proxy, enter into voting trusts and consent to limitations on the
right to vote.
15-12-207. COMMODITIES AND OPTIONS. Unless a power of attorney
otherwise provides, language in a power of attorney granting general
authority with respect to commodities and options authorizes the agent
to:
(1) Buy, sell, exchange, assign, settle and exercise co11111odity
futures contracts and call and put options on stocks and stock indexe~
traded on a regulated option exchange; and
(2) Establish, continue, modify and terminate option accounts,
15-12-208. BANKS AND OTHER FINANCIAL INSTITUTIONS. Unless a power
of attorney otherwise provides, language in a power of attorney granting
general authority with respect to banks and other financial institutions
authorizes the agent to:
(1) Continue, modify and terminate an account or other banking
arrangement made by or on behalf of the principal;
(2) Establish, modify and terminate an account or other banking
arrangement with a bank, trust company, savings and loan association,
credit union, thrift company, brokerage £inn or other financial institution selected by the agent;
(3) Contract for services available from a financial institution,
including renting a safe deposit box or space in a vault;
(4) Withdraw, by check, order, electronic funds transfer or otherwise, money or property of the principal deposited with or left in the
custody of a financial institution;
(5) Receive statements of account, vouchers, notices and similar
documents from a financial institution and act with respect to them;
(6) Enter a safe deposit box or vault and withdraw or add to the
contents;
(7) Borrow money and pledge as security personal property of the
principal necessary in order to borrow money or pay, renew or extend the
time of payment of a debt of the principal;
(8) Make, assign, draw, endorse, discount, guarantee and negotiate
promissory notes, checks, drafts and other negotiable or nonnegotiable
paper of the principal or payable to the principal or the principal's
order, transfer money, receive the cash or other proceeds of those
transactions and accept a draft drawn by a person upon the principal and
pay it when due;
(9) Receive for the principal and act upon a sight draft, warehouse
receipt or other document of title whether tangible or electronic, or
other negotiable or nonnegotiable instrument;
(10) Apply for, receive and use letters of credit, credit and debit
cards, electronic transaction authorizations and traveler's checks from
a financial institution and give an indemnity or other agreement in connection with letters of credit; and
(11) Consent to an extension of the time of payment with respect to
commercial paper or a financial transaction with a financial institution.
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CASE NO. CV-IE-2014-15352
MEMORANDUM IN SUPPORT OF
RECONSIDERATION MOTION
DIRECTED TO THE COURT'S
ORDER ENTERED JULY 19, 2016

I.
STATUS OF THE CASE
On July 19, 2016 the Court granted the Respondent Joseph H. Smith's motion for partial
summary judgment holding that the Petitioner Vernon K. Smith Jr. had no authority to transfer
Victoria H. Smith's property by "gift" pursuant to a 2008 Durable and Irrevocable Power of
Attorney that she had granted to him. The Court entered an order setting aside those gift transfers
as made on July 4, 2012, and ordered an accounting, and also found that Joseph H. Smith was
entitled to an award of costs and attorney fees in pursuing his motion for partial summary
judgment.
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II.

QUESTIONS PRESENTED
The Court's July 19, 2016 decision was limited to Vernon K. Smith's exercise of authority
under the 2008 power of attorney and the separate transfers made on July 4, 2012 under the
authority of that 2008 durable and irrevocable power of attorney. The questions presented on this
motion for reconsideration are the following:
1.

Whether the provisions of the Idaho Uniform Power of Attorney Act apply
to the two transfers made July 4, 2012 because those two transfers were
exempt under LC.§ 15-12-103(1) as being the subject of an exercise of a
power of attorney that was coupled with an interest in the subject of the
power?

2.

Even if the two July 4, 2012 transfers were not otherwise exempt, did
those transfer constitute "gifts," as defined by Idaho law, which would
require an express grant of authority within the power of attorney to be
effective as required by LC.§ 15-12-201(1)(b)?

In only raising these two specific questions on this motion for reconsideration, the
Petitioner Vernon K. Smith does not waive any other appealable issues that may ultimately arise
from the Court's July 19, 2016 decision, including, but not limited to, any and all acts undertaken
pursuant to both the 2008 and 1999 powers of attorney before the 2008 Idaho Uniform Power of
Attorney Act went into effect (LC. § 15-12-403(4)), and any acts that are fully barred by any
applicable statute of limitations, such as the four year statute of limitations of LC. § 5-224 which
applies to alleged breaches of fiduciary duties, and any questions concerning the standing of the
parties to raise and challenge the issues presented.

III.

STANDARD OF REVIEW
The purpose served by a motion for reconsideration is to allow the reviewing court an
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opportunity to correct errors of both law and fact that have occurred in proceedings that would
otherwise necessitate an appeal. First Sec. Bank of Idaho v. Webster, 119 Idaho 262, 266, 805
P.2d468, 471 (1991) and First Sec. Bankv. Neibaur, 98 Idaho 598,603,570 P.2d 276,281 (1977).
The decision to grant or deny a request for reconsideration rests in the sound discretion of
the court. Carnell v. Barker Management, Inc., 137 Idaho 322,329, 48 P.3d 651,658 (2002). The
court's exercise of discretion is governed by the following three factors: (1) whether the issue
presented involves an exercise of discretion; (2) a determination of the legal standards which apply
to the specific choices that are presented to the court that are within the outer boundaries of that
exercise of that discretion and; (3) the application of reason by the court in the making of its
decision in the exercise of its discretion. Sun Valley Shopping Ctr. v. Idaho Power Co., 119 Idaho
87, 94, 803 P.2d 993, 1000 (1991).
In Boise Mode, LLC v. Donahoe Pace & Partners Ltd, 154 Idaho 99, 106,294 P.3d 1111,
1118 (2013) the Court declared that, "This Court has repeatedly held that I.R.C.P. 1 l(a)(2)(B)
[11.2(b)] provides a district court with authority to reconsider and vacate interlocutory orders so
long as final judgment has not been entered." [citations omitted, bracketed reference to new rule
added]. When considering a motion for reconsideration under Civil Rule l l .2(b) the Court may
consider any new evidence that may be presented that bears upon the correctness of the
interlocutory order that is being challenged. International Real Estate Solutions, Inc. v. Arave,
157 Idaho 816, 819, 340 P.3d 465, 468 (2014). The Court in the Boise Mode decision provided
the following definition of what constitutes an "interlocutory order:"
An interlocutory order is one that "relates to some intermediate matter in
the case; any order other than a final order." Williams v. State, Bd. of Real Estate
Appraisers, 149 Idaho 675,678,239 P.3d 780, 783 (2010) (quoting BLACK'S LAW
DICTIONARY 1123 (7th ed.1999)); see also Newell v. Newell, 77 Idaho 355, 362, 293
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P.2d 663, 667 (1956) ("Interlocutory means provisional, only temporary, not final;
not a final decision of the whole controversy; made or done during the progress of
an action: intermediate order."); Evans State Bank v. Skeen, 30 Idaho 703, 167 P.
1165, 1166 (1917) ("A judgment, order, or decree which is intermediate or
incomplete and, while it settles some of the rights of the parties, leaves something
remaining to be done in the adjudication of their substantial rights in the case by
the court entertaining jurisdiction of the same, is interlocutory."). Thus, an
interlocutory order is an order that is temporary in nature or does not completely
adjudicate the parties' dispute.
154 Idaho at 107, 294 P.3d at 1119. Compare, Capstar Radio Operating Co. v. Lawrence, 149
Idaho 623, 625-26, 238 P.3d 223, 225-26 (2010) ("As a general rule, a final judgment is an order
or judgment that ends the lawsuit, adjudicates the subject matter of the controversy, and represents
a final determination of the rights of the parties.")
Although a party is not required to submit new evidence on a motion for reconsideration,
Johnson v. Lambros, 143 Idaho 468, 472, 147 P.3d 100, 104 (Ct.App.2006), when new evidence
is presented to the court for its consideration on a motion for reconsideration, it is an abuse of
discretion for the court to then not consider that new evidence. First Federal Sav. Bank of Twin
Falls v. Riedesel Engineering, Inc., 154 Idaho 626,631,301 P.3d 632,637 (2012).

V.

BACKGROUND
Because this Court's decision only addressed the transfers of property which occurred on
July 4, 2012, the actual exercise of the 2008 power of attorney before that date, and the 1999 power
of attorney which preceded it, are not at issue at this time. For purposes of this motion, the
Petitioner Vernon K. Smith will not contest the application of the current Idaho Uniform Power
Attorney Act to conduct arising after the effective date of that Act, to the extent any exemption
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from the application of that Act does not otherwise apply. LC.§§ 15-12-403(1) and 15-12-103.
There are two statutory provisions within the current Idaho Uniform Power of Attorney
Act that are specifically referenced here because they may eventually affect larger questions
related to the issues raised here.
First, LC.§ 15-12-106(2) recognizes that a power of attorney executed prior to the effective
date of the Act (July 1, 2008) is effective to the extent that it complied with the law of this state as
it existed at the time of its execution:
(2) A power of attorney executed in this state before the effective date of
this chapter is valid if its execution complied with the law of this state as it existed
at the time of execution.
Commencing with the enactment of the Uniform Probate Code in 1971, Idaho did have statutory
provisions that addressed the exercise of powers of attorney, as previously codified at LC. § 15-5-501 et seq. See, Affidavit of Vernon K. Smith, Exh. A, B, & C. See also, McGown & Smith, The

Evolution of Powers of Attorney in Idaho: What a Practitioner Needs to Know About Their
Advantages, Limitations, and How to Use Them, The Advocate (Ida. State Bar), Aug. 2012, pg.
26.
Second, while the current Act does apply to all existing powers of attorney and actions
currently exercised under those powers of attorney, LC. § 15-12-403(1 ), notice also must be taken
of the fact that the Act has no application to actions taken prior to its effective date, as declared in
LC.§ 15-12-403(4):
(4) An act done before the effective date of this chapter is not affected by
this chapter.
It bears reiterating on this point, that although the only question placed at issue in this
matter relates to the transfers that occurred on July 4, 2012, both the powers of attorney that have

MEMORANDUM IN SUPPORT OF RECONSIDERATION MOTION
DIRECTED TO THE COURT'S ORDER ENTERED JULY 19, 2016-PAGE 5

001175

been more broadly placed at issue in this case were created before the current Act went into effect,
and there remains the possibility that as to ordinary and on-going business affairs, issues may arise
that are not governed by the current Act, or for which review would now be barred by the
applicable statute of limitations.

v.
ARGUMENT
A.

The July 4, 2012 Transfers That The Court Set Aside Were Undertaken By The
Exercise Of A Power Coupled With An Interest In The Subject Of That Power
In its July 19, 2016 decision the Court only briefly noted, but then did not discuss, the

exceptions to the application of the current Uniform Power of Attorney Act that are provided in
J.C. § 15-12-103, specifically that which is stated in subsection (1) concerning those powers of
attorney which are "coupled with an interest." See, Order Granting Partial Summary Judgment at
pg. 11. That subsection declares as follows:

15-12-103. Applicability. - This chapter applies to all powers of attorney
except:
(1) A power to the extent it is coupled with an interest in the subject of
the power, including, but not limited to, a power given to or for the benefit of a
creditor in connection with a credit transaction;

(Emphasis added).
Here, the argument is simply made that "all" of the transfers that were made on July 4,
2012 were coupled with an interest in the subject of that power, and therefore all those transfers
fall within the exemption to the applicability of the Act as applied to those transfers, as stated
above. As did the Court in its July 19, 2016 Order, some reliance in this argument will be placed
upon the "Official Comments" to the Uniform Act in determining its proper interpretation. Only
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-the text of the Act, as adopted by the Idaho Legislature and published in the Idaho Session Laws,
represents the official public policy of the state of Idaho. See, Chapter 186 of the Laws of 2008,
Attached as Exhibit D to the Affidavit of Vernon K. Smith; and Peterson v. Peterson, 156 Idaho
85, 90, 320 P.3d 1244, 1249 (2014) ("[T]he compilation of statutes in the Idaho Code is merely
evidence of the laws enacted by the legislature as set forth in the session laws. The Idaho Code is
not the law."). Because the "Official Comments" were never adopted by the Idaho Legislature,
those comments are merely comments, not authoritative law. Jen-Rath Co., Inc. v. Kit Mfg. Co.,
137 Idaho 330, 335, 48 P.3d 659, 664 (2002) (Official Comments to the UCC). The Official
Comment that accompanies subsection (1) concerning a power that is coupled with an interest
states as follows:
Paragraph (1) excludes a power to the extent that it is coupled with an
interest in the subject of the power. This exclusion addresses situations where,
due to the agent's interest in the subject matter of the power, the agent is not
intended to act as the principal's fiduciary. See Restatement (Third) of Agency
§ 3.12 (2006) and M.T. Brunner, Annotation, What Constitutes Power Coupled
with Interest within Rule as to Termination ofAgency, 28 A.L.R.2d 1243 (1953).
Common examples of powers coupled with an interest include powers granted to a
creditor to perfect or protect title in, or to sell, pledged collateral. While the
example of "a power given to or for the benefit of a creditor in connection with a
credit transaction" is highlighted in paragraph (1 ), it is not meant to exclude
application of paragraph (1) to other contexts in which a power may be coupled
with an interest, such as a power held by an insurer to settle or confess judgment
on behalf ofan insured. See, e.g., Hayes v. Gessner, 52 N.E.2d 968 (Mass. 1944).
(Emphasis added).
The highlighted sentence from the above-quotation from the Official Comment to J.C. §
15-12-103 presents a key issue that has arisen in this case that this Court has yet to address. The
direct conflict that would exist under the Act between an agent's alleged duty as a "fiduciary" to
his principal and his rights in respect to his own interests, concerning the exercise of a power
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coupled with an interest, as permitted and recognized under§ 15-12-103(1). Even the extent of
the so-called fiduciary duty that is to be exercised under the Durable Power of Attorney Act is
unclear, as the first sentence of the "Official Comment" under§ 15-12-114 declares:
Although well settled that an agent under a power of attorney is a fiduciary,
there is little clarity in state power of attorney statutes about what that means....
What is clear is that one cannot both be bound by the fiduciary obligations - whatever those duties
may be - imposed by the Act, and the release from those strict fiduciary obligations that is granted
when the power is coupled with an interest in the subject of the power under LC.§ 15-12-103(1).
Idaho has never recognized the existence of a "fiduciary" relationship, in the context of
control over another's assets, as based only upon the existence of an attorney-client relationship.
In Idaho First Nat. Bankv. Bliss Valley Foods, Inc., 121 Idaho 266,824 P.2d 841 (1991) the Idaho
Supreme Court recognized the following outlines of what generally constitutes a "fiduciary
relationship" under Idaho law in reference to what other states have recognized:
[T]he Supreme Court of Kansas explained the characteristics of a fiduciary duty
as follows:
A fiduciary relationship imparts a position of peculiar confidence placed
by one individual in another. A fiduciary is a person with a duty to act
primarily for the benefit ofanother. A fiduciary is in a position to have
and exercise, and does have and exercise influence over another. A
fiduciary relationship implies a condition of superiority of one of the
parties over the other. Generally. in a fiduciary relationship. the property.
interest or authority of the other is placed in the charge of the fiduciary . ..

640 P.2d at 1241-42 (citations omitted, italics in original, emphasis added).
The South Carolina Supreme Court recently defined a fiduciary duty as
follows:
The term fiduciary implies that one party is in a superior position to the
other and that such a position enables him to exercise influence over one
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who reposes special trust and confidence in him. . . . As a general rule,
mere respect for another's judgment or trust in this character is usually not
sufficient to establish such a relationship. The facts and circumstances
must indicate that the one reposing the trust has foundation for his belief
that the one giving advice or presenting arguments is acting not in his own
behalf, but in the interests of the other party.
Burwell v. South Carolina Nat. Bank, 288 S.C. 34,340 S.E.2d 786, 790 (1986)
(citations omitted, emphasis added).

121 Idaho at 277-278, 824 P.2d at 852-53 (all emphasis in original).
During the hearing on the Petitioner's Motion for Partial Summary Judgment, the Court
addressed the acknowledgment from Petitioner that he had been in one form or another at some
level of a fiduciary relationship with his Mother since 1966, the year of his Father's death, as he
provided for his Mother and for the protection and preservation of her assets. This revelation by
Petitioner as to the potential existence of some form of a fiduciary relationship, "in one form or
another over the past fifty years," stems from the fact that such statement is a true representation
of his past relationship with his parents-Mother; Petitioner is a child of Victoria, his Mother, a
family member along with his two siblings, an older sister and an older brother; that Petitioner is
the younger son, was before considered one of several agents, acting along with his brother,
Joseph, for the benefit of their Mother, has always been a non-paid servant, was always his
Mother's only reliable source for financial assistance, (financial contributions as needed by his
Mother), and became one of her attorneys, to ultimately become her only attorney (serving without
compensation) since 1976 until her death in 2013. The recognition of these several "fiduciary"
relationships was addressed in Gray v. Tri-Way Construction Services, Inc., 147 Idaho 378, 386,
210 P.3d 63, 71 (2009), wherein the Court stated the various examples of fiduciary relationships,
which included family members, partners, attorney and client, personal representative and
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beneficiary of an estate, principal and agent, insurer and insured, and close friends.

It appears as a matter ofldaho law, and recognized principle, that the highest form fiduciary
relationship requires the control over the person's assets, such as by a trustee or conservator,
combined with the obligation to act only for the benefit of the principal. The Petitioner, although
involved in some form of fiduciary obligation, was not at that level of obligation. The relationships
that Petitioner was engaged in were relationships in the form of a parent-child (as was Joseph),
principal-agent (as Joseph once was), master-servant (Joseph received a salary as an "employee",
while Vernon took no salary, and worked without pay), and since 1971, he has maintained an
attorney-client relationship as well (Joseph pursued a trucking business instead of seeking a
professional career). The Petitioner went to law school to follow in his father's footsteps, as
encouraged by their Mother, the decedent whose estate has now been made the issue in this matter.
In 1971, Petitioner became a licensed Idaho attorney and by 1976, pursuant to the wishes of
Victoria, his Mother, and Willis E. Sullivan, her estate attorney, he began to completely replace
her attorneys and substitute in for and replace her attorneys, and began representing her interests
and those of the Estate of her deceased husband, Vernon K. Smith Sr. These attorneys, Willis E.
Sullivan, Jess B. Hawley, and Joseph Imhoff, were involved with the re-assignment of the active
caseload files from the Law Office Of Vernon K. Smith Sr., after his demise in 1966, and up to
that time were representing Victoria's interest in her deceased husband's Estate (Vernon K. Smith,
Sr.).
With this background in place there is a two-step determination that must be made here.
First, was that power, as exercised on July 4, 2012, in fact coupled with an interest such that the
provisions of the current Durable Power of Attorney Act are inapplicable to the extent of that
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interest, as provided by LC.§ 15-12-103(1)? Second, was the 2008 power of attorney as granted
by Victoria intended to provide Vernon with a power coupled with an interest in the subject matter
of that power, which is the transfers that were actually made and that are at issue here?
As to the first question, the issue is what is required under the law in order for an "interest"
to exist that can be coupled with the power? In 2 C.J.S., Agency.§ 75, p. 1159, it states:

'* * *

where the authority given the agent is supplemented with an interest or estate in the subject matter
of the agency itself, the rule is well established both at common law and by statute that both the
right and the power to revoke the agency without the agent's consent is taken away;*

* *.'

As to what constitutes a power "coupled with an interest" the rule is: 'The person clothed with the
power must derive, under the instrument creating it or from the nature of the relation, a present or
future interest in the thing or subiect itself on which the power is to be exercised.' 2 Am.Jur.,

Agency.§ 78, pp. 62-63.
Idaho has had very little case law on the question of a "power coupled with an interest."
In the sole decision uncovered by this research, Mayhew v. Burke, 3 Idaho 333, 341, 29 P. 106,
109 (1892) the claimant failed to establish the existence of his claimed "interest," an alleged
partnership, which would have made the power of attorney irrevocable, and operative in that case.
Other authorities seem to adhere to statements which recite a broad general rule and a
long-establishing proposition, such as the following statement made by the Vermont Court in,

D'Amato v. Donatoni, 105 Vt. 496, 168 A. 564 (1933):
It is a general rule of law that a principal may revoke a mere naked
authority at any time. A revocation of the agent's authority is subject to the will
and even caprice of the principal. 21 R.C.L. 887. There is, however, a wellrecognized exception to this general rule to the effect that, where an authority or
power is coupled with an interest, or where it is given for a valuable
consideration, or where it is part of a security, unless there is an express
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stipulation that it shall be revocable, it is, from its very nature and character, in
contemplation of the law, irrevocable. Note, 7 A. L. R. 947. To constitute a
power coupled with an interest, the person clothed with it must derive, under the
instrument creating it, or otherwise, a present or future interest in the subject
itself, on which the power is to be exercised, and not merely in that which is
produced by the exercise of the power. Mansfield v. Mansfield, 6 Conn. 559, 16
Am. Dec. 76; Hunt v. Rousmanier, 8 Wheat. 174, 204, 5 L. Ed. 589; Hartley and
Minor's Appeal, 53 Pa. 212, 91 Am. Dec. 207; Gilbert v. Holmes, 64 Ill. 548;
Taylor v. Burns, 203 U.S. 120, 27 S. Ct. 40, 51 L. Ed. 116; Annotation, 64 A. L.
R. 380. In Hunt v. Rousmanier, supra (a leading case on the subject), Chief
Justice Marshall said: '" A power coupled with an interest,' is a power which
accompanies, or is connected with, an interest. The power and the interest are
united in the same person.
105 Vt. at 499; 168 A. at 566-67.
As stated in the very recent decision as announced in Evanston Insurance Company v.

Premium Assignment Corp. 935 F. Supp. 2d 1300 (Fla.2013), the present or future interest
identified in the Power makes the grant to become one that is "coupled with an interest," as was
the 2008 POA in this case, evidenced further by the fact that the Power also acknowledged the
interest was coupled with adequate consideration:
The power of attorney contained in the Premium Finance Agreement was
coupled with an interest and was irrevocable, even upon the death of the grantor,
Dr. Dave Atkin v. Baier, 12 F.2d 766, 767 (5th Cir.1926); McGri.ffv. Porter, 5
Fla. 373,379 (Fla.1853) ("A power is simply collateral and without interest, or a
naked power, when, to a mere stranger, authority is given to dispose of an interest,
in which he had not before, nor has by the instrument creating the power, any
estate whatsoever; but when the power is given to a person who derives, under the
instrument creating the power, or otherwise, a present or future interest in the
property, the subject on which the power is to act, it is then a power coupled with
an interest."; Goeke v. Goeke, 613 So.2d 1345, 1347 (Fla. 2d DCA 1993) see
also 2 FLA. JUR. 2D, Agency § 31, Power coupled with an interest.
935 F.Supp.2d 1300, 1307 n. 2 (bold emphasis in original.
In Hilliard v. Beattie, 67 N.H. 571, 39 A. 897 (1894) this well-established rule oflaw is
again cited in the following language:
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"When power is given to a person, who derives under the instrument creating the
power, or otherwise, a present or future interest in the subject-matter over which
the power is to be exercised, it is then a power coupled with an interest"
(Mansfield v. Mansfield, 6 Conn. 559), and is irrevocable by the grantor, and
survives to the representatives of the deceased grantee. See generally, Bergen v.
Bennett, l Caines, Cas. 1, 2 Am. Dec. 281, and note, 291; Hunt v. Rousmaniere, 2
Mason, 342, Fed. Cas. No. 6,898; Dartmouth College v. Woodward, 4 Wheat.
700; Hutchins v. Hebbard, 34 N. Y. 24; Knapp v. Alvord, IO Paige, 205; Raymond
v. Squire, 11 Johns. 47; Goodwin v. Bowden, 54 Me. 524; Frink v. Roe, 70 Cal.
296, 11 Pac. 820; Cassiday v. McKenzie, 39 Am. Dec. 82, note, 83, 11 Pac. 820;
Gutman v. Buckler, 69 Md. 7, 13 Atl. 635; Robinson v. Allison, 74 Ala. 254;
Loring v. Marsh, 2 Cliff. 311, Fed. Cas. No. 8,514; Davis v. Lane, ION. H. 156,
160; Jordan v. Gillen, 44 N. H. 424,427; 18 Am. & Eng. Enc. Law, 888-891, and
authorities cited.
39 A. at 898.
In Meyer v. Reif, 217 Wisc. 11,258 N.W. 391 (1935) The Court again described the law
with respect to the assignable and transferable interests, when coupled with an interest:

It is stated in 3 Pomeroy, Equity Jurisprudence, § 1285, after saying that
"modem English statutes have so far changed the common law as to permit the
assignment at law of contingent and future interests, expectancies and possibilities
coupled with an interest in real estate," that ''the American legislation has
generally been broader, and authorizes the assignment at law of such future
expectancies and possibilities, when coupled with an interest, whether connected
with real or personal estate." The future expectancy of Miles, even if considered
as a possibility, is certainly coupled with an interest. The case of Lawrence v.
Bayard, 7 Paige (N. Y.) 70, is referred to in the text of Pomeroy as illustrating the
type of statutes supporting the statement last above quoted. This case gives the
statutes referred to as supporting the latter proposition. They are the same as our
statutes above stated. It is, moreover, to the precise point that such an interest in
personalty as is here involved is assignable ....
And by an examination of the several provisions of the revised statutes it

will be seen that by the term 'expectant estates' the legislature intended to include
every present right or interest, either vested or contingent, which may by
possibility vest in possession at a future day. The mooted question, whether a
mere possibility coupled with an interest is capable of being conveyed or assigned
at law, is therefore forever put at rest in this state." And it is further there pointed
out that "there never was a doubt that any interest whatever in personal property,
or a mere possibility coupled with an interest in real estate, was assignable in
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equity."
258 N.W. at 393-94 (emphasis added).
In Power v. Reynaud, 7 Conn.L.Rptr. 636 (1992), 1992 WL 134889, the Court states:
"[W]hen power is given to a person who derives under the instrument
creating the power, or otherwise, a present or future interest in the subiect over
which the power is to be exercised, it is then a power coupled with an interest. ...
1992 WL 134889 at *2.
In Stewart's Estate v. Caldwell, 271 So.2d 754 (Fla.1972) the Court recited the
established law on the definition of "coupled with an interest", by stating:
"25 Fla.Jur. Powers§ 3: 'A power simply collateral and without interest,
or a naked power, exists when authority is given to a mere stranger to dispose of
an interest that he neither has nor acquires in any estate whatsoever. But when the
power is given to a person who derives under the instrument creating the power,
or otherwise, a present or future interest in the property. the subiect on which
the power is to act, it is then a power coupled with an interest."
271 So.2d at 757, n. 4.
In a recent decision in Virginia, rendered before the UPOAA was adopted in 2010,
entitled Whitley v. Lewis, 55Va. Cir.485, (2000) WL 33316882, the Court addressed the

irrevocability ofa Power, confirming the established law:
Agency Coupled With an Interest
Both Virginia decisional law and other authorities recognize that the
coupling of a power with an interest makes the power irrevocable. Hunt v.
Rousmanier's Adm'r., 21 U.S. (8 Wheat.) 174 (1823), 3 Am.Jur.2d Agency§§ 63
et seq. Generally, a power coupled with an interest is described as follows: "In
order that a power may be irrevocable because coupled with an interest, it is
necessary that the interest be in the subiect matter of the power. In other words.
the person clothed with the power must derive, under the instrument creating it
or from the nature oftheir relationship, a present or future interest in the thing
or subiect itself on which the power is to be exercised, . .. "Am.Jur.2d Agency§
65. Here, it is plain that the Whitley Power of Attorney applied to the Old Ox
Road Property, since Mr. Boston was seized of that real estate when he signed the
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_,
Whitley Power of Attorney and he expressly delegated authority to Ms. Whitley
pursuant to her power of attorney to dispose of the Property. In a separate letter
to counsel, I raised the issue of whether the fact that Ms. Whitley's deed from Mr.
Boston, by which she received a joint tenancy interest in the Old Ox Road
Property, predated her power of attorney negated her power of attorney as being a
power coupled with an interest. I invited counsel for the parties to explore the
early English common law which became part of the American common law and
other authorities which might shed light on this issue. (Letter from J. Vieregg to
R. Adams and C. Jorgenson of 8/2/2000.) I received no authorities, persuasive or
otherwise, which would disqualify the Whitley Power of Attorney as being a
power coupled with an interest. Moreover, in Agency-Power Coupled With an
Interest, 28 A.L.R.2d § 2, it is stated: "However, it is also held that the interest
need not be derived from the instrument creating the power, and other cases
recognize a power coupled with an interest where the interest is not derived
from the principal" (emphasis added). The early American case, Bergen v.
Bennett (1804, N. Y.), 1 Caines Cas. 1, 2 Am. Dec. 281 is cited for the first
proposition that the interest and power need not be derived from the same
instrument. ......... .I conclude, therefore, that the Whitley Power ofAttorney
constituted a power coupled with an interest and was irrevocable.
2000 WL 33316882 at *5 (emphasis added).
As to the second question, the provisions of the 2008 POA, as set out in the Court's July
19, 2016 Order appear to be both irrevocable and to be coupled with an interest in such an extent
such that the power of attorney itself appears to meet the basic requirements for a power coupled
with an interest:
[T]his power and authority vested in my son, Vernon K. Smith Jr., is unlimited,
unconditional and all inclusive, and with the same authority and effect as though I
had caused the action to be undertaken.
This Durable Power of Attorney is irrevocable and shall remain in full
force and effect, having been coupled with adequate consideration, and shall not
be affected, altered or impaired by the event ofmy death or disability, and shall
continue in effect for all time, as it has been my long-standing intention and desire
that my son, Vernon K. Smith Jr., shall be the sole and exclusive heir of my entire
estate, as I have so declared openly in the past many years, because of his
commitment, dedication, and devotion to my best interests, welfare, and financial
well-being.
Order Granting Partial Summary Judgment at pp. 3-4.
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Based upon these authorities Vernon K Smith had all-inclusive, unlimited authority,
exclusively granted him from his Mother since 1999, who made transfers at times thereafter, an
important aspect with respect to the very application of the statute oflimitations, and dwelled upon
by Judge Bieter on July 8, 2015. Vernon had dedicated his energy, time, financial resources, and
continuous management efforts to save all property interests throughout the many years following
the death of his father (1966). Vernon had not only a present interest through his financial
contributions, reflected by the "coupled with adequate consideration," but also was and had been
for over two decades the long declared sole beneficiary of all property interests of Victoria since
February 14, 1990. Their interests were merged with Vernon's present and future interests, the
reason for the irrevocability of the Power, which came into being following Victoria's fall and
physical frailty that arose from a required hospital stay in March, 2008, and transition in the
financial record keeping and accommodation given to the bank with a current and irrevocable
Power, which, being durable before, allowing that Power to transcend incapacity, but then, with
the irrevocability, also transcend death. The soon to be enacted UPOAA did not appear to affect
the perpetually of the all-inclusive authority granted under these earlier-granted Powers. Both
Powers allowed transfers of any real and personal property interests of Victoria to be made by
Vernon, and as a matter oflaw, and with the 2008 Power being irrevocable, coupled with adequate
consideration of the past activities and resource contributions, being also her sole beneficiary, that
2008 Durable and Irrevocable Power of Attorney satisfied the long established law regarding
"coupled with an interest," which excepted it from the provisions of the newly enacted Idaho
UPOAA.

B.

The July 4, 2012 Transfers Were Not "Gifts," As Defined Under Idaho Law, For
Which Express Authority Is Required Under I.C. § 15-12-201(1)(b)
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,

__

,

The Court undertook a considerable analysis of the necessity of an "express grant" within
the power of attorney in order for an agent to make a "gift," at pp. 12-15, of its July 19, 2016
decision, but then did not undertake any substantive analysis of the July 4, 2012 transfer itself to
determine if in fact what occurred by those transfers constituted a "gift," which would then require
an express grant of authority.
In 1977 the Idaho Supreme Court in Stanger v. Stanger, 98 Idaho 725, 571 P.2d 1126
(1977) provided the following simple definition that under Idaho law a "gift," is a transfer without
either "consideration" or "compensation:"
A gift is defined as "* * * a voluntary transfer of property by one to another
without consideration or compensation therefor." Wood v. Harris, 201 Oki. 201,
203 P.2d 710, 712 (1949); 38 Am.Jur.2d Gifts§ 1 (1943).
98 Idaho at 728,571 P.2d at 1129. As recently as 2009 the Court again reaffirmed this definition
of gift in Banner Life Ins. Co. v. Mark Wallace Dixson Irrevocable Trust, 147 Idaho 117,206
P.3d 481 (2009):
Under Idaho law, a "gift" is defined to mean "a voluntary transfer of
property by one to another without consideration or compensation therefor."
Stanger v. Stanger, 98 Idaho 725, 728, 571 P.2d 1126, 1129 (1977) (quoting
Wood v. Harris, 201 Okla. 201,203 P.2d 710, 712 (1949)). To effectuate a gift, a
donor must deliver property to a donee, or to someone on his or her behalf, with a
manifested intent to make a gift of the property. Boston Ins. Co. v. Beckett, 91
Idaho 220,222,419 P.2d 475,477 (1966); Williams, 126 Idaho at 443, 885 P.2d
at 1159. Delivery is accomplished when the grantor "relinquish[es] all present
and future dominion over the property." Williams, 126 Idaho at 443, 885 P.2d at
1159; see also Beckett, 91 Idaho at 222,419 P.2d at 477. Donative intent may be
proven by direct evidence, including statements of donative intent, or inferences
drawn from the surrounding circumstances, such as the relationship between the
donor and donee. Williams, 126 Idaho at 443-44, 885 P.2d at 1159-60.
147 Idaho at 126,206 P.3d at 490 (emphasis added).
The July 4, 2012 transfers, which are at issue here, as recited in the Court's decision were
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declared to both be for adequate consideration:
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
($10.00) and other good and valuable consideration, said Transferor does
hereafter transfer all assets to said Transferee, VHS Properties, LLC, and this
document confirms the transfer of all said property rights and interests of Victoria
H. Smith, to said VHS Properties, LLC, Transferee herein, ...
Order Granting Partial Summary Judgment at pg. 6.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
and other good, valuable and lawful consideration, the membership interest of
said Victoria H. Smith, as the Assignor and Transferor herein, is herewith being
assigned, transferred, conveyed and set over unto Vernon K. Smith, Jr., who shall
hereafter and henceforth for all purposes have and hold 100% membership
interest in VHS Properties, LLC, ...
Order Granting Partial Summary Judgment at pg. 8.

See also, LC. §§ 29-103 and 29-104.

Generally, so long as some consideration is present, a court will not inquire into the adequacy of
that consideration. Sirius LC v. Erickson, 150 Idaho 80, 85-86, 244 P.3d 224, 229-230 (2010).
The 2008 power of attorney itself, which the Court found did not contain express authority
allowing a "gift," does on its face recite that its execution was in "consideration" for past devoted
service rendered to her by her son, Vernon K. Smith, Jr:
This Durable Power of Attorney is irrevocable and shall remain in full
force and effect, having been coupled with adequate consideration, and shall
not be affected, altered or impaired by the event of my death or disability, and
shall continue in effect for all time, as it has been my long-standing intention and
desire that my son, Vernon K. Smith Jr., shall be the sole and exclusive heir of my
entire estate, as I have so declared openly in the past many years, because of his
commitment, dedication, and devotion to my best interests, welfare, and
financial well being.
Order Granting Partial Summary Judgment at pg. 4 (emphasis added).
There exists in the description of the property of Victoria H. Smith that was being
transferred to the LLC a single reference to property she may have received or would receive by
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"gift." ("whether it be in the nature of an expectancy, anticipatory, or a beneficial interest or by

any gift or by an future inheritance ...." (emphasis added)). In addition, in both transfers made
in July 4, 2012 there were colloquial references to either the "estate tax and gift tax" or the, "estate
and gift tax," which are commonly used references in which both the estate and gift tax and
commonly grouped and referred to, together as a common issue that is often dealt with collectively.
By no means could these rather vagrant references to a "gift" within the context used in
these documents constitute the necessary "habendum clause" that would constitute an intended
grant to be made by the terms of a "gift" under Idaho law. These were transfers that were made
under a grant of authority for consideration - not gifts. Therefore, the prohibition upon which the
Court relied in I.C. § 15-12-201(1)(b) does not apply in this particular circumstance and
transaction.

C.

The Court Should Set The Award Of Costs And Attorney's Fees Made Under J.C. §
15-12-116(3)
The Court made an award of costs and attorney's fees pursuant to LC.§ 15-12-116(3),

which declares as follows:
(3) The court may award reasonable attorney's fees and costs to the
prevailing party in a proceeding under this section.
If in fact this Court should grant the Petitioner's motion for reconsideration, it should also vacate
its award of costs and fees.
In addition, due process applies to the award of costs and attorney fees. Nelson v. Adams
USA, Inc., 529 U.S. 460, 120 S.Ct. 1579, 146 L.Ed.2d 530 (2000), as cited in Haw v. Idaho State
Board of Medicine, 140 Idaho 152, 159, 90 P.3d 902, 909 (2004). Due process protects both the
right to object to, and to challenge the basis upon which an award of attorney's fees is made, in
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addition to the amount of that award. Bingham v. Montane Resource Associates, 133 Idaho 420,
424, 987 P.2d 1035, 1039 (1999). Therefore, before any further award of costs and fees is made
the Petitioner grants a full and complete opportunity to know the complete grounds for that award
and a full and complete opportunity to object to that award.
VI.
CONCLUSION
For all the reasons set out above, this Court is requested to reconsider its July 19, 2016
granting partial summary judgment on the basis that Vernon K. Smith, Jr. had no authority to
transfer Victoria H. Smith's property pursuant to the 2008 Irrevocable Power of Attorney. Instead,
this Court is respectfully requested to find that the property transferred was pursuant to a power
coupled with an interest that is not subject to the Idaho Uniform Durable Power of Attorney Act,
and that even if such provisions of the Act were to be made applicable, the transfers that were
made on July 4, 2012 did not constitute "gifts," for which there was not express authority as
required by LC. § 15-12-201(1)(b).

Dated this 9th day of September,

Vernon K. Smith, appe
pro se, as attorney of record for beneficiary
and putative personal representative of estate, an
as attorney for VHS Properties, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the 9th day of September, 2016 I caused a true and correct copy
of the above and foregoing to be delivered to the following persons at the following address:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email: aellis@aellislaw.com
Attorney for Petitioner Joseph H

U.S. Mail
Facsimile
Overnight Mail
X
Hand Delivery
-~ffi"ectnmi4~nelivery

MEMORANDUM IN SUPPORT OF RECONSIDERATION MOTION
DIRECTED TO THE COURT'S ORDER ENTERED JULY 19, 2016-PAGE 21

001191

09/19/2016 MON

8:00

!21003/012

FAX

'

NO.-rf-~

A.M.

:

~---

SEP 19 2016

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626

CHRISTOPHER 0. RICH, Clerk
By STEPHANIE VIDAi(
DePUTY

Attorney for Contestant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF_IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF

)

Case No. CV IE 2014 15352

)

Victoria H. Smith,

)
)

Deceased.

MEMORANDUM IN OPPOSITION
TO MOTION FOR RECONSIDERATION

)

Preliminary note: In his recent motion for reconsideration, petitioner Vernon K. Smith

("Vernon") describes himself for the first time as the attorney for "the Estate of Victoria H. Smith".
Because the status of the holographic Will is under litigation, there has been no personal
representative appointed. Much like a trust, a decedent's estate is not a legal entity and can only act
through an actual person, i.e., a trustee, personal representative, or supervisory administrator. Indian

Springs, LLC, v. Indian Springs Land Inv. LLC, 147 Idaho 737, 745 (2009).
According to Black's Law Dictionary a "decedent's estate" is merely a collection of assets:
"The real and personal property that a person possesses at the time of death and that descends to the
heirs subject to the payment of debts and claims". Id, Seventh Edition, page 567.
Given the absence of a responsible legal entity charged with the responsibility of Estate
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oversight, contestant Joseph Smith has requested supervised administration in order to monitor
Vernon's management of the Estate properties and funds.
Without a PR, there is no entity for Vemon to represent. At this point, the only client he has
is himself as an applicant seeking probate of a holographic will. Given his appropriation of Estate
funds, he would not qualify as administrator or attorney for the administrator. See Vernon's
accounting and Idaho Code§§ 15-3-703 and 15-7-302, defining the standards to which an Estate
representative must adhere.

Basis of motion: Vernon seeks reconsideration of the Court's ruling that the Mrs. Smith's
2008 Power of Attorney did not authorize Vernon to gift her assets. Specifically, he argues as
follows:
(1) Vernon seeks to avoid the statutory requirement for express gifting authority in

the 2008 Power of Attorney, arguing that he is within one of the exceptions to the Uniform Power of
Attorney Act ("the Act'') identified in Idaho Code § 15-12-103. Specifically, Vemon argues that his
agency under the Power ofAttorney is "coupled with an interest" which arises from (a) "his financial
contributions" to the decedent over the years and (b) his status as sole beneficiary in the decedent's
holographic will. See Vernon's brief, page 16.
(2) As a second basis for asserting the legitimacy of his self-gifting under the 2008
Power of Attorney is that transfer of the decedent's assets to himself was not a gift. Specifically,
argues Vernon, the transfer refers to Ten Dollars as consideration, and under Idaho law "the court will
not inquire into the adequacy of consideration". Also, he asserts, the 2008 Power of Attorney
specifically references that it was executed with "adequate consideration".
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Summary of opposition to motion:

(1) Vernon's status as an expectant heir is not a present, enforceable interest which
qualifies as an "interest" in Mrs. Smith' assets. Accordingly, the 2008 Power of Attorney is not
exempted from the provisions of the Act as a power "coupled'' with an interest. That is, because the
Power of Attorney contains no explicit authority for gifting, Vernon was precluded from undertaking
donative transfers.
(2) In order for the adequacy of"consideration" to be insulated from judicial scrutiny,
the consideration must be "bargained for" in an arm's length transaction. Vernon was an agent in
. Mrs. Smith's Power of Attorney whereby, on her behalf, he transferred millions of dollars in assets
to himself for ten dollars. Absent the requisite bargaining context, the amount of the consideration
is relevant to show Vernon's donative intent.
More to the point, under Rule 8(c), I.RC.P. failure of consideration (vs. adequacy of
consideration) is a recognized defense. Given the disparity ofthe consideration paid (by Vernon) and
received (by Vernon) when compared to the value of Mrs. Smith's assets, there is a failure of
consideration, rendering the transaction a donative act. See Second declaration of Joseph H. Smith
that the value of Mrs. Smith assets exceeded $57,000,000.
Finally, the so-called contract between Vernon as agent for Mrs. Smith and Vernon's LLC for
acquisition of Mrs. Smith assets is not signed by the LLC. This document, as well as the transfer of
Mrs. Smith's membership in the LLC to Vernon, is attached to the Seventh declaration of Allen B.
Ellis as Exhibits 4 and 5.
(3) As noted by the Court in her Order Granting Summary Judgment, Vernon, as Mrs.
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Smith's long-time attorney and fiduciary, violated his fiduciary duty in transferring all her assets to
his LLC in July 2012, prior to Mrs. Smith's demise. For that additional reason, the transfers should
be voided.
VERNON DOES NOT HAVE THE REQUISITE INTEREST IN THE SUBJECT
MATTER OF THE POWER OF ATTORNEY FOR HIM TO HAVE A "POWER"
WHICH IS "COUPLED WITII AN INTEREST''.
Vemon characterizes Mrs. Smith's power ofattorney as a species of POA which is excepted
from the provisions of the Act, i.e., "a power [of attorney] to the extent that it is coupled with an
interest in the subject of the power

.

." (Idaho Code § 15-12-103(1), bracketed material

explanatory). Under the Official Comment, the section is intended to remove the fiduciary obligation
where the agent has a financial interest in the subject of the power of attorney. In that context the
"principal" and "agent" are more like joint venturers and the high fiduciary standard of an agent is
not appropriate,
The problem is that Vemon lacked a present interest in the subject of the Power of Attorney
which "subject" was Mrs. Smith's real and personal property. His argument is that certain
circumstances compel the conclusion that he had an "interest" in the funds and properties of Mrs.
Smith. These circumstances were: (1) his past "dedication of time and financial resources" to Mrs.
Smith's property interests, and (2) his status as sole beneficiary in the holographic Will. As argued
at page 16 of Vernon's brief:
Vernon had dedicated his energy, time, financial resources, and continuous management
efforts to save all property interests throughout the many years following the death of his
father (1966). Vernon had not only a present interest through his financial contributions,
reflected by the "coupled with adequate consideration," but also was and had been for over
two decades the long declared sole beneficiary of all property interests of Victoria since
February 14, 1990.
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Vernon's "dedication" of time and resources for Mrs. Smith's benefit does not create
an interest in Mrs. Smith's property identified in the Power of Attorney: Although Vernon may
have had some kind ofincipient claim against Mrs. Smith for his time and money, that claim had not
been reduced to a judgment or a lien against Mrs. Smith's assets. Vernon's so-called "dedication"
does not create an interest which is "coupled" with the Power of Attorney.

Vernon's "interest" in Mrs. Smith's assets arising from his status as beneficiary in the
holographic Will was purely a contingent interest, not a present interest.. Vernon's so-called
interest as a named beneficiary was contingent upon two things: (I) that Mrs. Smith would not revoke
her holographic Will, and (2) that Vernon would survive Mrs. Smith. As to this latter point, the
holographic Will did not have a per stirpes clause wherein Vernon's children would become
beneficiaries in the event he did not survive Mrs. Smith.
Idaho law makes it clear that contingent beneficiaries have a "mere expectancy" and not a true
interest. Christensen Family Trust v. Christensen, 133 Idaho 866, 870, 993 P.2d 1197 (1999). The
same "mere expectancy" label attaches to the interest of a trust beneficiary where his rights depend
on the trust corpus not being exhausted. McDonaldv. Paine, 119 Idaho 725, 727, 810 P.2d 259.
(1991).

Vernon's case law is distinguishable; Meyer v. Rief, 258 N. W. 391 (Wisc., 1935), cited by
petitioner Vernon, does not concern a power of attorney. Rather, that case addresses the issue of
whether the interest of a contingent remainderman is subject to execution by creditors. In addition
to a power of attorney not being a factual component of Meyer, the interest of a remainderman in a
trust is far less speculative than the interest of a beneficiary in a single-page, holographic will. This
MEMORANDUM IN OPPOSITION TO MOTION FOR RECONSIDERATION - 5
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1935 Wisconsin case is simply not on point.
In Evanston Insurance Co. V. Premium Assignment Corp., 935 F. Supp.2d 1300 (Fla, 2013,
cited by petitioner, an insured physician gave his insurance company a power of attorney to cancel
his insurance for non-payment of premium. Clearly, the insurance company had.an interest in the
subject matter of the power of attorney as the provider of malpractice coverage.
THE SO-CALLED CONSIDERATION REFERENCED IN THE ASSIGNMENTS
OF MRS. SMITH'S ASSETS TO THE LLC AND VERNON DOES NOT
IMPACT THEIR STATUS AS DONATIVE TRANSFERS.
In order to constitute consideration in a contract setting, the purported consideration
must be "bargained for''. The assignments to Vernon's LLC and to Vernon himself are Exhibits

4 and 5 to the Seventh Declaration of Allen B. Ellis.
Citing the Restatement of (Second) of Contracts, the Supreme Court has held that "some
consideration" is a necessary element for a binding contract, but the consideration must be "bargained
for". In the case at bench, Vernon's LLC allegedly acquired Mrs. Smith's assets ($57M) from
Vernon, as Mrs. Smith's agent, for ten dollars. "Bargained for" consideration was not part of it. As
the Supreme Court noted respecting the indispensability ofthe"bargained for" component:
BTA also argues the stipulation agreement is void for lack of
consideration. While this Court will not inquire as to the adequacy of
consideration as bargained for by parties to an agreement, some
consideration is a necessary element to a contract.Vance v. Connell, 96
Idaho 417, 419, 529 P.2d 1289, 1291 (1974). "To constitute
consideration, a performance or a return promise must be bargained
for. A performance or return promise is bargained for if it is sought by
the promisor in exchange for his promise and is given by the promisee
in exchange for that promise." Restatement (Second) of Contracts § 71
(1981). The stipulation agreement and addendum were negotiated
between Peterson, his attorney, and Hogland, and both agreements
include changes specifically proposed by BTA. Hogland and the City
MEMORANDUM IN OPPOSITTON TO MOTION FOR RECONSIDERATION - 6
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of Boise gave up other actions they could have taken to correct safety
hazards in the Project site, and conversely, BTA received the benefit of
Hogland not finding BTA in violation of the UBC. We hold that the
stipulation agreement is not void for lack of consideration.

Boise Tower Associates, LLC, v. Hogland, 147 Idaho 774,215 P.3d 494,500 (2009)(emphasis added).
Given the absence of"bargained for" consideration, the correct characterization of Vernon's
transfer of Mrs. Smith's assets to his LLC is a transfer donative in nature which transfer was not
authorized by the Power of Attorney.

Failure of consideration is a recoi=nized defense: An often-invoked legal rubric is that "the
adequacy of consideration" is not subject to challenge. However, the defense of "failure of
consideration" is explicitly recognized in Rule 8(c), I.R.C.P. In the case at bench, Vernon is seeking
to enforce a contract in which his LLC allegedly paid Mrs Smith Ten Dollars for property valued in
excess of$57,000,000. The transaction involved an arrant failure of consideration, transforming the
asset transfer into a donative act.

VHS Properties, LLC, failed to execute the transfer document wherein it was to pay Mrs.
Smith Ten Dollars for the entirety of her real and personal propertf: As reflected in Exhibit 4,
the so-called assignment of all Mrs Smith's assets to the LLC in return for Ten Dollars was not
executed by the LLC. It was executed (1) by Vernon on Mrs. Smith's behalfinvoking the 2008 Power
of Attorney, and (2) by Vernon in his individual capacity as fifty percent owner/member of the LLC.
It was not executed by the LLC itself as assignee of Mrs. Smith's assets.
That is, Mrs. Smith's assets were transferred to Vernon's LLC in the absence of a binding
obligation by the LLC to pay compensation. For this additional reason, Vemon' s transfer to his LLC,
as Mrs. Smith's agent, was a gift.
MEMORANDUM IN OPPOSITION TO MOTION FOR RECONSIDERATION - 7
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The "consideration" referenced in the 2008 Power of Attorney fails to transform the 2012
transfers (Exhibits 4 and 5 to Ellis Seventh Declaration) into arm's len&th transactions with
ba[2ained for consideration. First, a power of attorney is not a contract and any reference to
"consideration" is superfluous. Secondly, Vernon argues that reference to "consideration" in a power
of attorney transfonns all donative conveyances by the agent into quid-pro-quo transfers,
notwithstanding the absence of bargained for consideration. This argument is intrinsically absurd. If
Vernon's argument is correct, it would allow a drafter of a power of attorney, by referencing
"consideration", to create the authority to gift without conforming to the Act's requirement that such
authority be explicitly referenced.
BY GIFTING MRS. SMITH'S ASSETS TO HIS LLC, VERNON BREACHED
HIS PROFESSIONAL DUTY TO MRS. SMITH IN ADDITION TO
EXCEEDING HIS AUTHORITY UNDER THE POWER OF ATTORNEY.
Vernon has conceded in open court and in various affidavits, that he was Mrs. Smith's attorney.

In making an unauthorized gift to himself, he breached his professional duty of care to his client.
The relationship of client and attorney is one of trust, binding an
attorney to the utmost good faith in fair dealing with his client, and
obligating the attorney to discharge that trust with complete fairness,
honor, honesty, loyalty, and fidelity. Beal v. Mars Larsen Ranch Corp.,
Inc. 99 Idaho 662,667,586 P.2d 1378, 1383 (1978).

Blough v. Wellman, 132 Idaho 424,426, 974 p.2d 70 (1999).
Under these circumstances, the Court was correct in ordering Vernon to return Mrs.
Smith's assets to the Estate.
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CONCLUSION
Based upon each of the following points, the Court correctly ruled that Mrs. Smith's property,
transferred pursuant to Vernon's Power of Attorney, remains property of the Estate and is not owned
by Vernon's limited liability company, VHS Properties, LLC.
1.

Vernon did not hold a power coupled with an interest and, therefore, the donative

transfer to his LLC exceeded his authority under the Power of Attorney.
2.

For each ofthe following reasons, the transfer to the LLC was a donative act proscribed

by the Uniform Power of Attorney Act absent the express authority for such transfer in Vernon's
Power of Attorney:
a.

There was no bargained for consideration.

b.

There was a failure of consideration.

c.

VHS Properties, LLC, not a signatory to the transaction, failed to obligate itself
to pay consideration for the transfer of Mrs. Smith's assets.

d.

The consideration referenced in the Power of Attorney fails to transform the
transfer to the LLC into a quid pro quo transaction.

3.

As Mrs. Smith attorney, Vernon's donative transfer of Mrs. Smith's property to his LLC

was a breach of his professional duty of care.

Dated this 15th day of September, 2016.

AllenB.Els
Attorney for Contestant
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I HEREBY CERTIFY That on this lfh day of September, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

_x__ u.s. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
___x_ Facsimile (345-1129)

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

Allen B. Ellis
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CHRISTOPH~R D. RICH, Clerk
By TYLER ATKINSON
DEPUTY

Attorney for the Estate of Victoria H Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased.

)
)
)
)
)
)
)
)
)

CASE NO. CV-IE-2014-15352

OBJECTION TO MOTION FOR
ORDERS FOR AN ACCOUNTING,
FOR RECONVEYANCE OF
PROPERTIES, AND FOR
SUPERVISED ADMINISTRATION

I.
STATUS OF THE CASE
This response and objection is submitted to the September 7, 2016 motion submitted to this
Court by the Contestant, Joseph H. Smith, in which he has requested further relief based upon this
Court's July 19, 2016 Order. Already pending before this Court for hearing on September 26,
2016 is the Petitioner's Motion for Reconsideration of that July 19, 2016 Order for the reason that
the provisions of the 2008 Idaho Uniform Durable Power of Attorney Act invoked and relied upon
by this Court are inapplicable because the Irrevocable power of attorney at issue was coupled with
an interest and therefore expressly exempted from the application of the provisions of the Act
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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-under I.C. § 15-12-103(1). In addition, because no actual "gifts" were made by the exercise of the
power on July 4, 2012, the Court's reliance upon I.C. § 15-12-201(1)(b) was misplaced in setting
aside the transfers that were made on that date on that basis.
In the present matter, the Contestant Joseph H. Smith again urges this Court to exercise
authority that is alleged to arise under provisions of the 2008 Idaho Uniform Durable Power of
Attorney Act to further compel both an accounting and the re-conveyance of property assets to be
undertaken by Petitioner into the Estate of Victoria H. Smith. This request under the Uniform
Durable Power of Attorney Act is accompanied with a request for supervised administration under
the Uniform Probate Code, I.C. § 15-3-502. For reasons set out below, the Petitioner Vernon K.
Smith, again renews his arguments that all of these requests should be denied on the basis that the
Contestant, Joseph H. Smith, lacks the requisite standing to pursue any of his requested forms of
relief.

I.
LACK OF STANDING
A.

Joseph H. Smith Has No Standing To Pursue The Requested Relief Under the Idaho
Uniform Durable Power of Attorney Act
In making this argument the Petitioner, Vernon K. Smith, specifically reserves, and does

not in any manner waive, his argument already presented to this Court in support of the Motion
for Reconsideration that the provisions of the Idaho Uniform Power of Attorney Act ("the Act")
simply do not apply to this matter for the reasons stated in support of that motion. Even when
examining the specific provisions of the Act, it becomes evident the primary thrust of the Act is
directed towards the protection of a "living" principal, with only selective provisions specifically
addressing situations that arise after the death of the principal. In contrast to the circumstances
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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presented .in this case, wherein the April 8, 2008 power of attorney, which was executed by
Victoria H. Smith, was made "irrevocable," exempted from a durable power of attorney limitation
which terminates upon the death of the principal, as declared in LC.§ 15-12-1 lO(l)(a):
15-12-110. Termination of power of attorney or agent's authority. (1) A power of attorney terminates when:

(a) The principal dies;

The reason for taking a moment for pointing out a fact that otherwise might seem to be
somewhat obvious, that death terminates a durable power of attorney, is that the standing conferred
to challenge actions under the Uniform Power of Attorney Act - although broad- otherwise has
been almost exclusively confined to actions affecting a living principal. At the time this matter is
being considered, in September, 2016, almost three years have passed since the death of Victoria
H. Smith on September 13, 2013. No claim can be asserted at this time under the provisions of
the Uniform Power of Attorney Act for the benefit of the principal- that time had passed.
There is only a single provision within LC. § 15-12-114(8) that concerns what could be
characterized as a duty of the agent under a "durable" power of attorney, after the death of the
principal:
15-12-114. Agent's duties. - (1) Notwithstanding provisions in a power
of attorney, an agent that has accepted appointment shall:

(8) Except as otherwise provided in the power of attorney, an agent is not
required to disclose receipts, disbursements or transactions conducted on behalf of
the principal unless ordered by a court or requested by the principal, a guardian,
conservator, other fiduciary acting for the principal, a governmental agency having
authority to protect the welfare of the principal or, upon the death of the
principal, by the personal representative or successor in interest of the
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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principal's estate. If so requested, the agent shall comply with the request within
thirty (30) days or provide a writing or other record substantiating why additional
time is needed and shall comply with the request within an additional thirty (30)
days.
(Emphasis added). Each and every one of the other duties described in LC. § 15-12-114 referred
to matters relating to the protection of a "living" principal.

Likewise, when reviewing the

provisions of LC. § 15-12-116, concerning those persons who may petition the court for judicial
relief, upon which this Court relied in determining that a "descendent," or a "presumptive heir"
was so entitled, and indicated that the contestant, Joseph H. Smith, appeared to fall within either
of these two categories, these categories only relate to the protection of a living principal. Again,
as used within this statute these two descriptors (descendent and presumptive heir) appear to refer
only to a "living principal. Only subsection (l)(f) of§ 15-12-116 specifically addresses who, upon
the "principal' s death" has standing to petition the court for relief:

15-12-116. Judicial relief. -(1) The following persons may petition a court
to construe a power of attorney or review the agent's conduct, and grant appropriate
relief:

(f) A person named as a beneficiary to receive any property. benefit or
contractual right on the principal's death or as a beneficiary of a trust created by
or for the principal that has a financial interest in the principal's estate;
(Emphasis added).

In construing the entirety of LC. § 15-12-116, the first two sentences of the

Official Comment are particularly illuminating as primarily directed to protecting a "living"
principal:
The primary purpose of this section is to protect vulnerable or incapacitated
principals against financial abuse. Subsection (a) sets forth broad categories of
persons who have standing to petition the court for construction of the power of
attorney or review of the agent's conduct, including in the list a "person that
demonstrates sufficient interest in the principal's welfare" (subsection (a)(8)).
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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(Emphasis added). 1 The specific portion of the Official Comment that addresses the language used
in subsection (l)(f) makes the following declaration:
Contrasted with the breadth of Section 116 [this section] is Section 114(h) [§ 15-12114(8)] which narrowly limits the persons who can request an agent to account
for transactions conducted on the principal's behalf. The rationale for narrowly
restricting who may request an agent to account is the preservation of the principal's
financial privacy. See Section 114 [§15-12-114] Comment. Section 116 [this
section] operates as a check-and-balance on the narrow scope of Section 114(h) [§
15-12-114(8)] and provides what, in many circumstances, may be the only means
to detect and stop agent abuse of an incapacitated principal.
(Bracketed references in original; emphasis added). Since the just-cited Official Comment has
cross-referenced the "Official Comment" to § 15-12-114 on this question, that cross-reference is
set out as follows:
Subsection (h) [(8)] codifies the agent's common law duty to account to a principal
(see Restatement (Third) of Agency§ 8.12 (2006); Restatement (First) of Agency
§ 382 (1933)). Rather than create an affirmative duty of periodic accounting,
subsection (h) [(8)] states that the agent is not required to disclose receipts,
disbursements or transactions unless ordered by a court or requested by the
principal, a fiduciary acting for the principal, or a governmental agency with
authority to protect the welfare of the principal. If the principal is deceased, the
principal's personal representative or successor in interest may request an
agent to account. While there is no affirmative duty to account unless ordered by
the court or requested by one of the foregoing persons, subsection (b)(4) [(2)(d)]
does create a default duty to keep records.
(Emphasis added; bracketed references in original).
No relief has been requested within the context of the current motion that in any way
remotely is for the protection of the principal, who has been deceased for over three years. The

As also noted in the Memorandum previously submitted in support of the
Petitioner's Motion for Reconsideration, because the "Official Comments" were never adopted by
the Idaho Legislature, those comments are merely suggestive, not authoritative. Jen-Rath Co., Inc.
v. Kit Mfg. Co., 137 Idaho 330,335, 48 P.3d 659, 664 (2002) (Official Comments to the UCC).
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only relief that is at issue in this matter is Joseph's attempt to assert a "potential interest in the
estate of Victoria H. Smith", when Victoria intentionally excluded him and another, the question
necessarily arises: whether this asserted interest is sufficient to confer standing to assert the
requested judicial relief under the authority of the Idaho Uniform Power of Attorney Act?
Idaho Code §§ 15-12-114 and 15-12-116 provide a broadly-stated basis upon which the
interests of a "living" principal can be protected, and a significantly narrower basis upon death
from which a contested claim to an interest arising out of the principal' s estate can be addressed.

That seco.nd-stated basis is all that is at issue here. As declared in LC. § 15-12-114(8), one
must either be, "the personal representative or the successor in interest of the principal's estate,"
or as declared in LC.§ 15-12-116(1)(f), "a person named as a beneficiary to receive any property,"
or "that has a financial interest in the principal' s estate," in order to have standing to petition the
court to construe a power of attorney or seek an accounting under that Act. The Contestant, Joseph
H. Smith, has no standing as he meets none of statutory criteria necessary to establish the required

standing to seek such relief from this Court upon Victoria's death.
The Idaho Supreme Court most recently summarized the applicable "standing" test, which
is applied in Idaho in State v. Philip Morris, Inc., 158 Idaho 874, 354 P.3d 187 (2015). In addition
to the standard that standing is a preliminary question that must be determined before reaching the
merits of any case, and stating the three-part test that is to be applied when testing the existence of
standing as arising out of any particular set of facts in respect to finding: (1) an injury in fact, (2)
a sufficient causal connection between the injury and the conduct complained of, and (3) the
likelihood that the injury will be redressed by a favored decision of the court, the Court in Philip
Morris emphasized one particular aspect of the standing inquiry that has particular resonance as
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applied to the facts of the matter that is now pending before this Court. It is simply stated to be
this:
At the very least, however, standing can never be assumed based on a
merely hypothetical injury. Young, 137 Idaho at 104, 44 P.3d at 159; see Day v.
Bond, 500 F.3d 1127, 1137-38 (10th Cir.2007) ("Supreme Court precedent bars us
from assuming jurisdiction based upon a hypothetical legal injury.").
158 Idaho at 882, 354 P.3d at 195 (emphasis added). In applying that standard to the Tobacco
Settlement issue that was at issue before it, the Court concluded:
We are not persuaded by the State's claim that the Signatory States' receipt of DPA
funds outside of the construct of the MSA constitutes an injury to Idaho. Simply
put, the State's failure to receive funds to which it is not entitled to under the
MSA does not constitute injury.
158 Idaho at 882-83, 354 at 195-96.
This concept seems very simply to be this: As applied in the Philip Morris Tobacco
Settlement case the Court declared that the State of Idaho's failure to receive that to which it was
not entitled did not constitute injury. Without injury, the State lacked the requisite standing to
pursue a remedy. By corresponding application of this standard to this matter. Joseph H. Smith's
failure to receive that to which he is not entitled (any share of his mother's testate estate) does not
constitute injury. Without injury, Joseph H. Smith lacks the requisite standing to pursue his
"alleged" remedies by his attempted action. The word "alleged" was emphasized and highlighted

in the previous sentence because this was the essence of the State of Idaho's error in the Philip
Morris case:

The State relies on Young v. City of Ketchum to argue that all it must do to
establish standing is allege an injury in fact. It is true that Young reiterates our oftcited statement that to satisfy the standing requirement, "a litigant must 'allege or
demonstrate an injury in fact and a substantial likelihood the relief requested will
prevent or redress the claimed injury."' 137 Idaho at 104, 44 P.3d at 1159 (quoting
Van V'alkenburgh v. Citizens for Term Limits, 135 Idaho 121, 124, 15 P.3d 1129,
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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1132 (2000)); see also Camp Easton Forever, Inc. v. Inland Nw. Council Boy
Scouts ofAm., 156 Idaho 893, 897, 332 P.3d 805, 809 (2014); Thomson v. City of
Lewiston, 137 Idaho 473, 477, 50 P.3d 488,492 (2002); Boundary Backpackers v.
Boundary Cnty., 128 Idaho 371,375,913 P.2d 1141, 1145 (1996); Miles, 116 Idaho
at 641, 778 P.2d at 763 (citing Duke Power Co. v. Carolina Envtl. Study Grp., Inc.,
438 U.S. 59, 72, 98 S.Ct. 2620, 2629-30, 57 L.Ed.2d 595, 609-10 (1978)). While
we have often repeated the "allege or demonstrate" standard, this is an incomplete
statement ofthe requirements for standing. Consistent with the federal standard,
Young also holds that standing "requires a showing of a 'distinct palpable injury'
and 'fairly traceable causal connection between the claimed injury and the
challenged conduct."' Id. (emphasis added) (quoting Miles, 116 Idaho at 639, 778
P.2d at 761). This Court has defined palpable injury as an injury that is easily
perceptible, manifest, or readily visible. Martin v. Camas Cnty. ex rel. Bd. of
Comm 'rs, 150 Idaho 508, 513 n. 3,248 P.3d 1243, 1248 n. 3 (2011).
A review of our earlier decisions relating to this standard reveals that the
detail required to show standing is not uniform or universal. To the contrary, it
varies with the circumstances of the case. We have recognized that the standing
requirement is "imprecise and difficult to apply." Young, 137 Idaho at 104, 44 P.3d
at 1159. Thus, while some standing questions can be answered without a factual
inquiry, others require greater detail, specificity and authority. See Raising The
Issue, 13B Fed. Prac. & Proc. Juris.§ 3531.15 (2014 3d ed.).
At the very least, however, standing can never be assumed based on a
merely hypothetical injury. Young, 137 Idaho at 104, 44 P.3d at 1159; see Day
v. Bond, 500 F.3d 1127, 1137-38 (10th Cir.2007) ("Supreme Court precedent bars
us from assuming jurisdiction based upon a hypothetical legal injury."). Indeed,
when standing is challenged, mere allegations are not sufficient, and the party
invoking the court's jurisdiction must demonstrate facts supporting this allegation.
See, e.g., Martin, 150 Idaho at 513-14, 248 P .3d at 1248-49; see also Pub. Citizen
v. Lockheed Aircraft Corp., 565 F.2d 708, 714 n. 22 (D.C.Cir.1977).

158 Idaho at 881-82, 354 P.3d at 194-95 (italicized emphasis in original; bold/underlined
emphasis added).
Provisions of the Uniform Durable Power of Attorney of Act similar to those adopted by
Idaho were at issue in an unpublished decision issued by the Court of Chancery of Delaware just
over a month ago. IMO Edward J. Burke Estate, 2016 WL 4217752 (Del.Ch., August 10, 2016).
In that case a step-son attempted to invalidate certain transfers of property and obtain an accounting
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from his stepmother in her capacity as his late father's attorney-in-fact in exercising her authority
under a durable power of attorney. In addressing his alleged standing to pursue relief under the
Delaware statute that Court reasoned as follows:
To the extent that Kevin argues that he has standing as a child of the principal to
seek an accounting from Mildred as Mr. Burke's agent under the Delaware Power
of Attorney Statute, 12 Del. C. § 49-A-116, his request for relief comes too late.
The time for Kevin to have sought such judicial relief was while Mr. Burke was
still alive as the following pertinent parts of the statute makes clear: [quotation of
the Delaware statute omitted]

With one exception, the above statute contemplates petitions for judicial
relief from interested persons while the principal is alive. The exception is for
cases where the personal representative, trustee or beneficiary of the principal' s
estate might seek appropriate relief, i.e., an accounting, under Section 49A114(g). [footnote 14 omitted] ....
2016 WL 4217752 at *5 (bracketed references, and bold/underlined emphasis, added). The
omitted footnote 14 from the above quotations provides a citation to language in the Delaware
statute that mirrors the language used in I.C. § 15-12-114(8) providing that upon the death of the
principal, then either the personal representative or a successor in interest of the principal' s estate
only may request an accounting. By definition, Joseph H. Smith in this matter meets neither of
these qualifications, and specifically in regard to the successor in interest of the principal' s testate
estate, he has no interest than could survive a hypothetical injury inquiry for purposes of defeating
his lack of standing to pursue this matter.
This Court's prior alternative standing characterizations made under subsections (d) and
(e) of I.C. § 15-12-116 do not survive the hypothetical injury inquiry. In the context of their use
within the statute, both references apply only to a "living principal," making those provisions moot
as now raised in this matter. Even the bare status as either a "descendant" or "presumptive heir"
does nothing to establish an existing injury. Joseph cannot even be considered a "presumptive
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
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heir", as Joseph was no accidentally left out of a Will. He was no inadvertently excluded, but rather
intentionally excluded by Victoria, well justified from her assessment of her children and their
treatment and loyalty towards her. As already recited above, Joseph H. Smith's failure to receive
that to which he is not entitled (any share of Victoria's testate estate) does not constitute an injury.
Joseph has made admissions in this action that he does not qualify under I.C. § 15-12-116(±),
inasmuch as he has expressly acknowledged he was not "named" to receive anything upon Victoria
H. Smith's death.
In summary on that issue, in construing the provisions ofl.C. §§ 15-12-114 and 15-12-116,
there does not exist any basis upon which Joseph H. Smith can assert an interest, and an injury to
that interest, following the death of the principal, Victoria H. Smith, which is required to provide
him with the required standing to pursue any remedy under the provisions of the Uniform Durable
Power of Act, such that his claims for relief under that Act should be dismissed with prejudice for
lack of standing.

B.

Joseph H. Smith Has No Standing To Pursue The Requested Relief Under the Idaho
Uniform Probate Code
Joseph has now requested the appointment of a supervised administrator under the

provisions of I. C. §15-3-502. That statute, part of the Idaho Uniform Probate Code, provides as
follows:

15-3-502. Supervised Administration - Petition - Order. - A petition
for supervised administration may be filed by any interested person or by !!
personal representative at any time or the prayer for supervised administration
may be joined with a petition in a testacy or appointment proceeding. If the testacy
of the decedent and the priority and qualification of any personal representative
have not been adjudicated previously, the petition for supervised administration
shall include the matters required of a petition in a formal testacy proceeding and
the notice requirements and procedures applicable to a formal testacy proceeding
apply. If not previously adjudicated, the court shall adjudicate the testacy of the
OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
RECONVEYANCE OF PROPERTIES, AND FOR SUPERVISED ADMINISTRATION-PAGE 10

001211

decedent and questions relating to the priority and qualifications of the personal
representative in any case involving a request for supervised administration, even
though the request for supervised administration may be denied. After notice to
interested persons, the court shall order supervised administration of a decedent's
estate: (1) if the decedent's will directs supervised administration, it shall be
ordered unless the court finds that circumstances bearing on the need for supervised
administration have changed since the execution of the will and that there is no
necessity for supervised administration; (2) if the decedent's will directs
unsupervised administration, supervised administration shall be ordered only upon
a finding that it is necessary for protection of persons interested in the estate; or (3)
in other cases if the court finds that supervised administration is necessary under
the circumstances.
(Emphasis added).
Before Joseph can proceed with his request that this Court undertake supervised
administration, he must first establish that he has the requisite standing to make that request before
this Court, which previously he has been unable to accomplish, even as stressed by Judge Bieter
back on July 8, 2015. By the express terms of the statute, Joseph must demonstrate that he is an
"interested person" in the putative estate, which means he must be not only be a potential heir of
the decedent, but more importantly, he must demonstrate he is an actual beneficiary of the
decedent, and has a declared inheritance to a declared bequest of a property interest of the

decedent, as only then does he come within the definition of an "interested person," under the
statute who is entitled to request supervised administration. The Idaho Uniform Probate Code
(UPC) provides the following definition of "interested person" at LC. § 15-1-201 (25):
(25) "Interested person" includes heirs, devisees, children, spouses,
creditors, beneficiaries and any others having a property right in or claim against
a trust estate or the estate of a decedent, ward or protected person which may be
affected by the proceeding. It also includes persons having priority for appointment
as personal representative, and other fiduciaries representing interested persons.
The meaning as it relates to particular persons may vary from time to time
and must be determined according to the particular purposes of, and matter
involved in, any proceeding. In a guardianship or conservatorship proceeding, it
also includes any governmental agency paying or planning to pay benefits to the
ward or protected person and any public or charitable agency that regularly
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concerns itself with methods for preventing unnecessary or overly intrusive court
intervention in the affairs of persons for whom protective orders may be sought and
that seeks to participate in the proceedings.
(Emphasis added).
The provision of the UPC upon which supervised administration can be requested, requires
the applicant be an "interested person," or a "personal representative," of which Joseph is neither.
The Will declares that Vernon K. Smith will be the personal representative, if there were to be an
estate. Because this is a testate proceeding, Joseph cannot meet the standing requirement to be an
"interested person" in a testate probate of Victoria's Will, that deliberately and intentionally
excluded him from any bequeath. Although he is a "child" of the decedent, under her Will he is
not a declared heir, devisee, or beneficiary that has any property right to claim against the

decedent's estate.

Therefore, he is not an interested person entitled to request supervised

administration of that estate.
Joseph previously sought standing under the Idaho Trust and Estate Disputes Resolution
Act, LC.§§ 15-8-101 et seq. (TEDRA), in conjunction with the UPC provisions in his Petition, in
his effort to assert a JURISDICTIONAL BASIS, but he was unsuccessful in this previous attempt
to establish to the satisfaction of Judge Bieter that he had any established right, as he lacked even
the requisite standing to invoke TEDRA, as he was unable to demonstrate he was an "interested
person" within this Probate Court Proceeding inasmuch as he was not entitled to inherit any
bequeath from Victoria, the decedent, because of the very contents of Victoria's holographic Will.
Joseph was specifically excluded from any bequeath under the Will.

This proceeding was

specifically viewed as a testate matter, not an intestate matter. Joseph was expressly excluded
from any inheritance or entitlement to any bequeath under the Will of Victoria H. Smith, and as
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such, Joseph was determined to be specifically excluded from the class of "interested persons," as
defined at LC. § 15-1-201 (25), for purposes of a testate proceeding and consequently he could not
establish standing on that basis.
Joseph's own deposition testimony confirms he has no knowledge or any information to
support his assertion of any "undue influence" taking place on the date of the execution of that
Will or days or weeks before or after the creation of the Will. See Joseph's deposition, taken July
21, 2016, Pages 220 - 243, wherein Joseph responded to the inquiry:
And so the other question would be, you never knew of its existence until,
you say, four or five days after our mother's funeral?
A.
I never knew of its existence until four or five days after our mother's
funeral.
Q.
All right. Now, Joseph, if you never knew of its existence, how is it that you
then would say on the date of its execution it was subject to undue
influence?
(Pg. 235)
Q.

(BY MR. SMITH) What I'm asking you, Joseph, is to-for you to give me
any facts upon which you have personal knowledge as to any undue
influence exerted on Victoria on February 14, 1990?
MR. ELLIS: Again, asked and answered. But if you can answer, go ahead.
THE WITNESS: You're asking me of a specific day that I don't even remember. I
don't know anything about that date.
Q.
(BY MR. SMITH) All right. Do you know anything about that date and the
week preceding?
A.
Are you asking me do I have that in my memory bank?
I'm asking you if you have any knowledge, personal knowledge, of any
Q.
exertion of undue influence on Victoria the date she executed her will, or
any five-day period preceding the date she executed the will?
A.
I wasn't there when she executed this Will. I-I have no idea of what took
place as she was writing the will.
Q.
Can you give me any specific fact that would identify the presence of undue
influence upon Victoria any time within a week preceding the execution of
Victoria's will on February 14, 1990?
MR. ELLIS: Asked and answered. Objection.
MR.SMITH: Go ahead and answer the question.
THE WITNESS: You've already asked it and I've answered it.
Q.
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Q. ·

(BY MR. SMITH) Well, is your answer that you have no knowledge of any
acts of undue influence at any time within the week preceding the execution
of the will on February 14, 1990?
A.
I was not there when she executed the will. So I know nothing about - ask
the question once again.
MR. SMITH: Let me have you read it to him once again
(Requested portion read back.)
THE WITNESS: You're asking me to speculate. I wasn't there.
Q.
(BY MR. SMITH) And would it be then fair to say that you have no
personal knowledge of any acts of any events that occurred within a week
preceding the execution of the will?
A.
You've asked that question several times and I've answered it several times.
I was not there.
Q.
And the reason I'm asking it several times or several ways is to make sure
that you and I are communicating that you, in fact, have no knowledge of
any act or event to support an allegation of undue influence at any time, a
week preceding, or on the date of the execution of the will on February 14,
1990? And I think you've already answered it, but I want to make sure that
we're communicating.
A.
I was not there.
(Pg. 238-240)
Q.

(BY MR. SMITH) Well, my question is, what is your basis to say that you
believe the will is invalid if you have no personal knowledge of any events
on the date the will was executed or within a - a week preceding its
execution?
MR. ELLIS: Objection. Asked and answered.
MR. SMITH: Well, I take exception with your objection saying it's asked and
answered cause it hasn't been answered on the issue of the invalidation.
MR. ELLIS: Well, Counsel, I would go ahead and give you a litany of reasons
except you would accuse me of coaching the witness. So I - I cannot say
anything.
MR. SMITH: ThatMR. ELLIS: Believe me, he has answered the question.
MR. SMITH: Well, I'm-I'm going to ask you to answer the question.
THE WITNESS: I've already answered the questioµ.
Q.
(BY MR. SMITH) Okay. You're stating that you've answered the question
as to that basis of your invalidity of a will that you earlier testified you have
no personal knowledge of any event or act that occurred on the date of or
within a week preceding the execution of the will; is that correct?
A.
I don't know anything about the-the week. But I do know is - is the date
that the will was written, I know nothing about that.
Q.
All right.
A.
I was not there.
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Q.

Now, on page 3 of Exhibits 2, paragraph 10, you state under oath: After the
exercise of reasonable diligence, petitioner is unaware of any valid and
unrevoked testamentary instrument which may relate to property subject to
the laws of this state. Do you see that?
A. .
I see that.
Q.
Is it your belief that there are other wills that our mother had created?
A.
I don't know.
Q.
Is it your belief that there's any outstanding other unrevoked testamentary
instrument?
A.
I don't know.
Q.
Do you have any reason to state that this will we've discussed, Exhibit 4, is
the only will Victoria ever created?
A.
It's the only one I know of.
(Pg. 241-243)
Joseph was aware of the long standing Will, having excluded him from any bequeath by
the terms of her Will of February 14, 1990, and because of its existence, his only avenue has been
to now to attempt to undermine our Mother's intentions and claim undue influence was exerted
upon her and overcame her intentions over a quarter century ago, yet he continues with his failure
to demonstrate any support for that assertion by his own testimony.
In the absence of the required standing, this Court should deny the motion and rescind its
prior orders granting relief for an accounting, for voiding transfers of properties, and for supervised
administration.

I.
ARGUMENT
Inasmuch as this Court reaches the merits of the pending motion the following response
and objection to the requested motion is submitted.

A.

Inventory Of Personal Property, Including Bank Accounts And Other Institutional
Holdings
Vernon has undertaken extensive efforts to provide to this Court and Joseph's counsel
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voluminous amounts of financial accounting matters, including federal and state tax returns for
Victoria H. Smith, retrieved from various stored boxes and archived accounting documents
containing financial matters, spanning the period from 1993 to 2013; that Vernon has produced
the bank account records that have been found within the boxes of accounting matters, and the
only institutional holding since 2012 has been the U.S. Bank account, which has a new account
being operated under the name of VHS Properties, LLC. The disclosure ofreal property inventory
transferred from Victoria H. Smith was before identified in documents tendered to the Court,
which disclosed transfer(s) made in 2012, which real property descriptions were also identified
within the transfer(s) themselves, made attachments to declarations of Vernon K. Smith during
proceedings before the Bieter court. Vernon has produced expenditures undertaken since the
transfers were made in 2012, including the production of the credit card expenditure disclosures,
being the accounting method that has been maintained by VHS Properties, LLC, for bookkeeping
and accounting purposes for the accountant's use for eventual preparation of tax returns, as paper
receipts are not always given and not typically saved, as the credit card transactions adequately
identify the transactions for tax purposes, or become the basis for any forensic accounting audit.
That all personal property items of any significant value (excluding Victoria's personal
clothing) had been long ago given and transferred to Vernon over the preceding two decades,
typically undertaken within and throughout the business operations and activities undertaken by
Vernon, including cash disbursements, farming implements, tractors, and assorted equipment,
investments, and all production commodities, as Vernon was Victoria's declared sole beneficiary,
and all such personal property items and cash earnings given to him for use as needed , including
her needs, and

utilized by him in ongoing maintenance, repairs, other investments, other
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equipment, and other purchases, including some personal use. Various personal property items
have been placed in various corporate entities, which came to frequently include Riverside Farms,
Inc., and some items were also placed in VHS Properties, LLC.
The written "transfer" identified in the transaction regarding personal property made by
Vernon on July 4, 2012 was an exercise of making certain that if, by any chance, any remaining
personal property items were still being held in Victoria's name, by virtue of any title, bill of sale,
or some of the historic agreements or documents (for example, the pivot irrigation systems
purchased in 1986 from Max Mortensen located on the Hamer Farm in Eastern Idaho, which are
personal property, but operate in conjunction with the farming operation by the tenants) they would
become part of a "bulk transfer" in that process, and then included in that July 4, 2012 transfer to
VHS Properties, LLC, when utilizing the Irrevocable Power, to complete the estate planning which
encompassed an unconditional transfer of all known and uncertain status of ownership of property
assets, designed to confirm if anything else existed, it was transferred to the entity, similar to what
is typically referred to as a bulk transfer, as the intent of the transfer(s) in 2012 was to avoid any
need for any future probate proceedings, and to conduct a complete transfer of anything and
everything through the Irrevocable Power, as the law allows, and because of uncertainty of what
could later be discovered, there was no description given within the blanket transfer of personal
property, and instead was generically addressed by reference to categories, in case any personal
property was later found to remain in Victoria's name, and not under Vernon's continuous use and
possession. It was recognized that some farming equipment may still be carried or shown on
earlier depreciation schedules, though possession and ownership of those items had been given to
Vernon when acquired by him in prior years.
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B.

Request For An Accounting
Joseph does not hold any interest in any property owned by Victoria H. Smith, and acquired

no interest in what was transferred to VHS Properties, LLC or to Vernon K. Smith. Joseph has no
involvement in the capacity of any partnership arrangement, or any recognized entity interest, or
any venture interest, or any jointly held ownership interest in any real or personal property assets,
and was excluded from any involvement with Victoria over a quarter century ago. This Court has
directed the present accounting (and has received an accounting) solely upon the belief there is a
basis for the application of the Uniform (Durable) Power of Attorney Act (UPOAA), utilizing LC.

§ 15-12-114(8), and has granted Joseph standing to an accounting as either a "descendent" or a
"presumptive" heir of Victoria, the disposition of which presumes the application of the UPOAA,
which is the critical issue necessitating reconsideration by this Court, and absent withdrawal of
that Order, to then immediately enter a Rule 54(b)(l), I.R.C.P. certified ruling that will allow
immediate appellate review.
The accounting given to date is comprehensive and sufficient, despite being undertaken
through the application of the UPOAA, the application of which is challenged as having no
enforcement or application in this controversy, as Vernon's Irrevocable Power is not subject to the
"agent" provisions contained in the UPOAA, which Act is limited to enforcement in relation to
Durable Powers only.
Any accounting, as a matter of law, is an equitable remedy, only undertaken in regard to
known joint interest holders, always dependent upon proof that a party even has an interest therein.

See Cox v. Cox, 138 Idaho 881, 71 P.3d 1028 (2003), wherein the Court stated "An accounting is
an equitable remedy." See Farmer v. Loofbourrow, 75 Idaho 88, 92, 267 P.2d 113, 115 (1954);

OBJECTION TO MOTION FOR ORDERS FOR AN ACCOUNTING, FOR
RECONVEYANCE OF PROPh~TIES, AND FOR SUPERVISED ADMINISTRATION-PAGE 18

001219

Havelick v. Chobot, 123 Idaho 714, 718, 851 P.2d 1010, 1014 (Ct.App.1993). The goal of an
accounting is to ascertain a party's interest in property and to determine the value of that party's
interest. See Havelick v. Chobot at 718, 851 P .2d at 1014. In the Cox case, supra, the Court stated:
When two parties are unable to settle their joint financial affairs, an accounting is
an appropriate remedy. Id.
The district court concluded that Cathy possessed the funds from the First
Security account and that possession of personal property was prima facie evidence
of her ownership. Based on the evidence provided at trial, the district court found,
"Charles has not met his burden of rebutting the presumption that Cathy was the
sole owner of the personal property, the funds which were later invested in her
home."
138 Idaho at 885, 71 P.3d at 1032 (italicized emphasis added).
In Havelick v. Chobot, 123 Idaho 714, 851 P.2d 1010 (1993), the Court held:
Although the right to an accounting may arise as prescribed in LC. § 53322, an accounting is generally held to be an equitable proceeding, designed to
comprehensively investigate partnership transactions and adjudicate the rights of
the partners. Arnold v. Burgess, 113 Idaho 786, 747 P.2d 1315 (Ct.App.1987). Its
goal is to ascertain the value of a partner's interest in the partnership as of the date
the right to an accounting accrued and then to determine any profit attributable to
use of the partner's right in the partnership property. Id. If partners are unable to
settle their own affairs, an action in equity for an accounting is the appropriate
remedy. Ramseyer, supra. Generally, partners may not maintain actions at law
among themselves until after an accounting is performed, if the subject of the action
relates to partnership transactions. 59A AM.JUR.2D Partnership§ 542 (1987); see
also Arnold, supra. However, actions between partners are allowed if the relief
requested is not so connected to partnership transactions as to require an accounting
or where one partner seeks specific equitable relief. Kelly v. Tracy, 209 Or. 153,
305 P.2d 411 (1956); Smith v. Hurley, 121 Ariz. 164, 589 P.2d 38 (App.1978);
Yoder v. Hooper, 695 P.2d 1182 (Colo.Ct.App.1984), affirmed, 737 P.2d 852
(Colo.1987).
123 Idaho at 718, 851 P.2d at 1014 (Italic emphasis added)
The exists no factual or legal basis for Joseph to seek or obtain any accounting, either under
TEDRA, the UPC, or under the UPOAA, and as importantly the time within which any person can
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undertake any fiduciary challenge relating to any duties under any power has been limited to four
years under I.C. §5-224, and discovery of the damage is not an element or postponement of the
accrual of the claim, as the first damage of any act or conduct commences running of the claim,
and if Joseph had ever become an interested person, his claim would have commenced to run
immediately after the first fiduciary power in 1999, as transactions were conducted to with, from,
for, regarding and in the interests or Vernon, or Victoria, or both, ever since he became declared
the sole beneficiary inl 990, and Joseph's asserted claim of any fiduciary breach has been time
barred decades ago.

C.

Conveyance of Property To The Estate
Aside from the challenge being made to the Court's interlocutory Order by Petitioner's

Motion for Reconsideration, this Court did order on July 19, 2016, the following directive:
Based on the following, the Court grants Joseph Smith's motion and rules that the
2008 power of attorney did not empower Vernon K. Smith, Jr. to gift Victoria H
Smith's property. Therefore, the Court sets aside all transfers or gifts of her
property. The Court further finds that all Victoria H. Smith's property transferred
pursuant to that 2008 power of attorney is part of the estate. The Court further
orders that neither Vernon K. Smith, Jr. nor any member of the various limited
liability companies, or anyone on behalf of those companies, take any actions
with respect to that property pending a determination of the validity of Victoria
H. Smith's holographic will. Finally, the Court orders Vernon K. Smith, Jr.
prepare a complete accounting for all Victoria H. Smith's property within 30 days.
I.C. § 15-12-114(8).
(Italic and black lettering emphasis added).
Apparently, Mr. Ellis wants this Court to direct Vernon to convey property to an Estate
(which this Court challenged Vernon's authority to transfer property under his Irrevocable Power),
and in similar fashion Mr. Ellis has failed to grasp the ruling within the Court's July 19, 2016
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Interlocutory Order itself, wherein the Court stated:
"The Court further orders that neither Vernon K. Smith, Jr. nor any member
of the various limited liability companies, or anyone on behalf of those companies,
take any actions with respect to that property pending a determination of the validity
of Victoria H. Smith's holographic will."
This Court's Interlocutory Order, by its very content, declared that by Court order, that the
court itself set aside the transfers, (which is precisely what is to be reconsidered), wherein the
Court specifically stated:
"Therefore, the Court sets aside all transfers or gifts of her property. The Court
further finds that all Victoria H. Smith's property transferred pursuant to that 2008
power of attorney is part of the estate."
There are certain unavoidable "going concern" issues that Vernon must continue as he is
the "interested person" in this matter and he has on-going business activities he must address. The
action(s) Vernon must continue to conduct, based upon the existing interlocutory Order regarding
these declared assets, is the necessary and ongoing managerial aspects of operating the properties
and conducting the ongoing farming and business affairs, just as Vernon has done over the
preceding decades, as Vernon has been doing what he has historically been doing exclusively
during the past 27 years (1990 to the present) and he must conduct all business activities, harvest
and preserve all commodities raised on the Home Farm, (in conjunction with his arrangements
with Lloyd Combe), address all managerial issues that need immediate attention, and must
continue with field preparation for 2017 growing season on the Home Farm, as Vernon before
entered into a co-venture farming program of the Home Farm with Lloyd Combe in 2013, who
now has a vested interest in the farming commodities and seasonal preparation of the Home Farm
since 2013 to the present.
In addition to the "going concern" of the businesses that must be addressed, the potential
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tax fallout that could result from this Court's orders-if not corrected- are quite far reaching. The
transfers that were undertaken in 2012 were for the specific purpose of preserving the existing tax
basis in those properties, some extending back to Vernon Sr.'s estate. There is nothing inherently
sinister in undertaking legal means to avoid taxes. As the esteemed federal Judge Learned Hand
observed in a frequently-quoted opinion in, C.IR. v. Newman, 159 F.2d 848 (2d Cir.1947)
(Learned Hand, dissenting):
Over and over again courts have said that there is nothing sinister in so arranging
one's affairs as to keep taxes as low as possible. Everybody does so, rich or poor;
and all do right, for nobody owes any public duty to pay more than the law
demands: taxes are enforced exactions, not voluntary contributions. To demand
more in the name of morals is mere cant.
159 F.2d at 850-51.
The tax basis and specific tax ramifications that were obtained by the transferee of those
property interests, VHS Properties, LLC, and Vemon K. Smith, and any subsequent assignee
thereof, as those transfers of those assets were undertaken as bona fide transfers, undertaken for
consideration, pursuant to an Irrevocable Power authorized to conduct such transactions, and
undertaken at a point in time when the United States Congress was then addressing Federal
Inheritance and Estate taxation issues, contemplating whether the Bush Administration's passage
of the Congressional Bill in 2001, containing a sunset clause that effectively eliminated the Estate
or "death tax" in the year 2010, would effectively remain abolished and repealed, or whether an
inheritance tax would again become subject to some uncertain compromise, with a taxation
reenacted in some form, with some unknown credit allowances or unknown value exemptions then
permitted, and that situation was further compromised by the uncertain outcome of the 2012
presidential election process, recognizing a Republican President would pass a repeal Bill, while
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a Democratic President would veto a repeal Bill, all of which combined uncertainties gave rise to
the appropriate use of the Irrevocable Power as an "Estate Planning Tool," from which transfers
of assets could be undertaken, thereby preserving the existing tax basis, the effect of which would
avoid the lingering uncertainty, and prevent need to consider the consequences of any "stepped up
basis" brought about through the formation of any future estate and the adoption of various
property value options.
Therefore, as a consequence of the July 4, 2012 transfers, the original tax basis has been
preserved, and the period for further addressing the transfers by the IRS has since passed, as the
transfers were appropriate, as they were never made in contemplation of death, but rather upon an
awareness of the debate in Congress and need to avoid the uncertain and unpredictable legislative
disposition forthcoming from a divided Congress, impacted greatly by the uncertainty of the
election results to occur that November, 2012, leaving such uncertainty as among accountants with
the opinion formed by many accountants there was the likelihood some form of the historic
inheritance tax would be reenacted, with debate as to the allowable tax credit or value exceptions
to be addressed by Congress in any such re-enactment of the death tax.
The tax avoidance and tax planning purpose was an absolute justification for Vernon to
conduct the transfers, as he was the long established benefactor of the property interests for in
excess of two decades, had assumed the role as the owner, and had the right to seek responsible
tax avoidance as a result of the lingering uncertainty as to the status of the inheritance tax
complications, and the need to preserve the existing tax basis, as Vernon K. Smith had no intention
of selling the Idaho based property assets in the future, and would not intend to trigger any capital
gains taxation issues within the foreseeable future.
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Therefore, VHS Properties, LLC did lawfully receive the transfers from Victoria, and
Vernon did lawfully and properly receive the transfer of membership interests of Victoria H.
Smith, as a bona fide transfer thereof, for good and valuable consideration, as a matter of Idaho
law, implicitly accepted by the Internal Revenue Service, and henceforth the operational activities,
state of ownership, management of the property interests and revenue generation has continued in
accordance with the past 25 years of operational management and activities of Vernon K. Smith,
who has generated all revenues from and through his efforts, and any disruption of those transfers
and revenue generation stream could seriously jeopardize the status of the approved continuation
of the prior tax basis and the on-going and existing usage of the properties in accordance with their
historic usage that has allowed for the continuation of the tax basis, as the concept of "highest and
best use" is not a controlling valuation process under those circumstances.
Because the lawful ownership of these property assets will suffer irreparable damage by
virtue of the implemented effects of this Court's decision, this Court has also been requested, in
the event it declines to withdraw that Interlocutory Order and fails to set aside the award of attorney
fees granted as a result of that Decision, to thereupon enter a certified Order, pursuant to Rule
54(b)(l), I.R.C.P. from which an immediate appeal may be taken to address the applicable law,
and to impose a stay on the effects of those Decisions, so the matter may be properly addressed
through appellate review, and the appropriate relief pursued to prevent the imposition of what is
perceived to be resulting irreparable harm.

D.

Request for Supervised Administration

Again it bears reiteration, that the only reason any estate administration proceeding has
been commenced is because Joseph attempted to commence a proceeding for the intestate
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administration of Victoria's estate. In the absence of any conveyance of assets to that estate, it is
essentially an empty estate. The question of whether the transfers made under the 2008 irrevocable
power of attorney as coupled with an interest is separately pending before this Court upon
Vernon's Motion for Reconsideration.
These preliminary motions have been made in anticipation of the necessity of any trial on
the only pending question if any estate exists, which is whether at the time Victoria executed her
Will in February 1990 she was subject to undue influence by Vernon? This is a relatively narrow
question, related only to the time at which Victoria executed her Will. Swaringen v. Swanstrom,
67 Idaho 245,247, 175 P.2d 692,693 (1946) ("In a contest on the ground of undue influence, it
must be shown that such undue influence existed and was operating at the time of the execution of
the will." (italicized emphasis in original). After the execution of her 1990 holographic Will,

Victoria lived almost another quarter century before her eventual death in September 2013. No
evidence has emerged in this proceeding that at any time during this intervening period did she
ever indicate any desire to change her estate plan.
As coupled and intertwined with all of the other issues argued above, particularly the
standing question, there simply is no basis for in this matter for any supervised administration,
which should be summarily denied.

I.
CONCLUSION

For all the reasons set out above, this Court should deny the Contestant, Joseph H.
Smith's motions, and instead dismiss his claims in their entirety.
Dated this 21st day of September, 2016.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF

)

Victoria H. Smith,

)

Case No. CV IE 2014 15352

)
)

Deceased.

)

REPLY BRIEF (MOTION FOR
FURTHER ACCOUNTING AND
SUPERVISED ADMINISTRATION)

Comes now Joseph Smith, through his attorney ofrecord, and submits the herein reply brief
in support of his motion for further accounting and supervised administration.
Preliminary note: Joseph was not served with Vernon's responsive briefing until September
21st, two days after the Rule 7(b)(3) deadline. For that reason, this reply brief has not been served in
accordance with that same Rule.
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VERNON SMITH ERRONEOUSLY ASSERTS THAT JOSEPH LACKS STANDING
TO BRING HIS MOTIONS UNDER EITHER THE UNIFORM POWER OF
ATTORNEY ACT OR THE IDAHO PROBATE CODE.
Joseph's standing to petition the court to construe the 2008 Power of Attorney under the
Uniform Power of Attorney Act: Vernon argues that the Act does not apply because Mrs. Smith is
deceased and, in any event, Joseph has not sustained any injury.
As noted by the Court in her July 19th Order, Joseph, as a "presumptive heir", has standing to
petition the Court to "construe a power ofattorney". See Idaho Code § 15-12-116(1)(e). That the
principal, Victoria Smith, is presently deceased does not impair Joseph's invocation of the Act
because the subject transfers were made by Vernon, as agent, prior to Mrs. Smith's death. This
interpretation of the Act is corroborated by its recognition that a personal representative can request
an accounting where the principal has died (Idaho Code § 15-12-114(8). This section also recites that
an accounting is not required "unless ordered by the Court", which such order has been entered here.
The cases cited by Vernon are not on point. In State v. Philip Morris, 158 Idaho 874, 354 P.3d
187 (2015), standing did not exist because of the absence of injury. Here, Joseph's status as a
"presumptive heir'' gives him standing. That is, in order to acquire standing, Joseph need not be a
named beneficiary who alleges an actual diminution of his inheritance.

In re Estate of Burke, 2016 WL 4217752 (Del. Ch., August 10, 2016) is distinguishable.
Joseph did not become aware of the transfer ofEstate assets to Vernon's limited liability company
until after Mrs. Smith's death. Even post-death, Vernon applied for probate of the holographic will,
creating the impression that the assets of Mrs. Smith's estate were intact. It was only when Vernon
complained about Joseph's lis pendens (May, 2016) did he disclose the donative transfer to the LLC.
REPLY BRIEF (MOTION FOR FURTHER ACCOUNTING
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Accordingly, Vernon is estopped to assertthatJoseph's claims are time-barred. See Twin Falls Clinic

& Hospital v. Hammill, 103 Idaho 19,644 P.2d 341 (1982).
Joseph's standing to petition for supervised administration:

Vernon argues erroneously that

because Joseph is not an actual beneficiary, he cannot petition for supervised administration. Idaho
Code § 15-3-502 authorizes any "interested person" to petition for supervised administration. An
"interested person" includes a child, such as Joseph, "having a . . claim against . . . the estate
of a decedent". See Idaho Code § 15-1-201(25). There is no requirement that a child must be a
named beneficiary in order to request supervised administration. Joseph has a "claim" given the
allegations of undue influence and his status as a presumptive heir.
VERNON HAS FAILED TO PRODUCE CURRENT BANK ACCOUNT
DOCUMENTS AND CLAIMS THAT THE PERSONAL PROPERTY
OF THE ESTATE WAS CONVEYED TO HIM "LONG AGO".
Bank records: (1) As to existing bank accounts, Vernon advises that they are in the name
of VHS Properties, LLC, and is apparently arguing that he is under no obligation to produce these
documents (Brief, p. 16).
(2) As to closed bank accounts, he has previously identified four accounts but has only
produced one account (U.S. Bank, Acct. No. 1 533 0046 7948). He has failed to produce documents
pertaining to United First Bank, Washington Mutual, and First Security Bank.
Personal property: Vernon asserts that the Estate has no personal property of "significant
value" because such property was transferred to Vernon "long ago".
Conclusion: Vernon's looting of Mrs. Smith's property will only become relevant if the
Estate assets are to pass by intestate succession. Accordingly, it is unnecessary at this juncture to
REPLY BRIEF (MOTION FOR FURTHER ACCOUNTING
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quantify the dollar amount of property and money which Vernon admits he has taken. However,
given Vernon's penchant for self-dealing, the record supports the need for a supervised
administration.
VERNON'S FAILURE TO TRANSFER THE ESTATE
ASSETS BACK TO THE ESTATE
Vernon takes the position that the Court's Order of July 19th was self-effectuating with respect
to the transfer of the real property back to the Smith Estate. A title company would disagree with
Vernon, particularly because the Order does not include a legal description of the real property.
Joseph's main concern is that the real property's status as Estate property be preserved pending the
conclusion of this litigation. In order that the status quo be maintained, VHS Properties, LLC, must
quit claim the property back to the Smith Estate.
CONCLUSION
In his most recent brief, contrary to the Court's July 19th Order Granting Partial Summary
Judgment, Vernon argues that Joseph lacked standing to request an accounting and, therefore, he is
under no compulsion to render an accounting. As a further argument, he asserts that the significant
personal property was conveyed to him "long ago", rendering an accounting unnecessary. And
because the sole bank account is in the name of VHS Properties, LLC, he is under no obligation to
produce those documents. Finally, Vernon argues that his conduct as Mrs. Smith's agent is beyond
the reach of Court oversight because of Mrs. Smith's deceased status. As noted above, each of these
arguments lack merit.
Joseph has the status of an "interested person" under the Probate Code, i.e., a child of the
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decedent with a claim to a portion of the Estate. Such status endows him with standing to petition
for supervised administration.
Respecting Vernon's failure to re-convey the real property back to the Estate, he is dismissive
of the authority of this Court, much like the cavalier way he has refused to render a full accounting,
asserting that the Court has not understood the Uniform Power of Attorney Act.
Given the present uncertainty as to the actual heirs of the Estate, now is not the time to
anguish over the amount of Estate money and property which Vernon has admitted taking. However,
these admissions by Vernon do have present relevance to the issue of undue influence, i.e., the
"disposition" of the decedent's sole beneficiary and attorney, Vernon, to unduly influence, through
self-dealing, the decedent and the decedent's affairs. In re Estate ofConway, 152 Idaho 933,939,
277 P.3d 380 (2012).

Dated this 23 rd day of September, 2016.

Attorney for Contestant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 23ro day of September, 2016, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:

_x_ U.S. Mail, postage prepaid

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83 702

_ _ Hand delivery
_ _ Overnight delivery
__x_ Facsimile (345-1129)

Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
__x_ Facsimile (331-1529)

Allen

~
B.Ellis

/
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CHRISTOPHER D. RICH, Clerk
By SANTIAGO BARRIOS
DEPUTY

Attorney for the Estate of Victoria H Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,

)
)

CASE NO. CV-IE-2014-15352

)
)

Deceased.

REPLY MEMORANDUM IN
SUPPORT OF MOTION FOR
RECONSIDERATION DIRECTED
TO THE COURT'S ORDER
ENTERED ON JULY 19, 2016

)
)
)
)
)

I.
REPLY ARGUMENT

A.

Vernon Had Both A "Present" and "Future" Interest In the Subject Matter of
The Power, Either Of Which Was Sufficient To Satisfy The Required "Interest"
Coupled With The Power Exercised In This Matter

As a preliminary matter, it is to be noted that Mr. Ellis has expressed his consternation,
as identified in his "Preliminary Note" with respect to the idea that Vernon now describes
himself, "for the first time" as the attorney for "the Estate of Victoria H. Smith". Mr. Ellis
may have forgotten the discussion that took place on August 19, 2016, during that last
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hearing at which time the Court made reference that Vernon was performing in the capacity
as the attorney for the estate, as expressed by Judge Copsey in her final commentary during
that hearing. Mr. Ellis may need to review the recording of that hearing to appreciate the
fact that Vernon is citing what the Court has itself declared, not a presumed role, as from
Vernon's· perception of the ongoing intentions and wishes of the decedent, Victoria H.
Smith, there was the preference for the very transfer(s) under the Irrevocable Power, as it
was intended to dispense with the need of a probate disposition of the assets, as also
expressly reiterated with Victoria's declaration of her continued intent for Vernon to be her
sole beneficiary, which had never changed, and the Irrevocable Power was the appropriate
mechanism to complete the intended estate planning disposition with the use of an
Irrevocable power to take by deed, as opposed to testamentary disposition, as Victoria
could have executed the deeds in transfer herself, or Vernon could appropriately do it,
given his continuing interests as declared, all of which was consistent with the Will, the
continuing Powers, the continuing performance and the continuing operations undertaken
and conducted by Vernon, including his ongoing re-investment of earnings, improvements
and equity accrual through the continuing operations for over two decades since the Will
was created and the intended disposition declared, which came to the culmination in the
continuing progression with the transfer( s) as the final transition to complete the succession
over to Vernon, as always intended and declared by Victoria since February 14, 1990.
Mr. Ellis suggests (page 3, Number (1) of his Responsive Memo), that Vernon is
only an "expectant heir" and has no enforceable interest in any of the assets, and therefore
the 2008 Power is not exempted from the UPOAA. He is wrong factually as well as his
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mis-application of the controlling law. Vernon had received throughout the preceding
decades his present interests that preserved his future interests, starting with the various
personal property assets given to Vernon, including equipment items used as an integral
component of the farming operations for the going concerns of maintaining the operations
for his future expectations, used and operated as Vernon chose to do, with his own property,
and known by Joseph even as late as May, 2006, acknowledged by Joseph on an occasion
when Joseph came to Vernon in late spring, 2006, to inquire if he could purchase the
Massey Ferguson Model 202 tractor and the trip hammer from Vernon, as he knew all
personal property belonged to Vernon and he controlled and transfer of such property
items. He may profess ignorance of the Will, as he now elects to say in his deposition
testimony, but his actions, his various letters, and his past expressions cannot be ignored.
The farming implements and some titled vehicles were typically maintained by
Vernon in the entity he formed in 2001, known as Riverside Farms, Inc, which entity was
formed with Victoria as the initial stockholder and incorporator, and by use of the 1999
Durable Power of Attorney, was transferred to Vernon in 2001, to eliminate any potential
exposure to his Mother, as a result of any operational activities in the farms; that entity
served as the operational mechanism to address any claims over liability or operational
activities, thereby insulating Vernon's Mother and the real property where those activities
were conducted from financial exposure to any potential operational liability claims, and
insulated Victoria from any exposure to the liability relating to the ongoing function of
routine farming practices and commodity production activities. These operational activities
were the life blood and integral process of maintaining the farming interests, which Vernon
REPLY MEMORANDUM IN SUPPORT OF RECONSIDERATION MOTION
DIRECTED TO THE COURT'S ORDER ENTERED JULY 19, 2016-PAGE 3

001236

specifically owned that corporation as the operating arm of the business, and took the
personal property into it as the owner to conduct those activities, thereby protecting
Victoria, and through those activities Vernon generated all revenues that were then used
for property enhancements and improvements, and the bulk of revenues generated were reinvested back into the operational activities, and the expenses and improvements to the
properties were paid from those revenues, and specifically utilized to maintain real property
taxes, assessments, defend the condemnation proceedings involving roadway expansion,
and expand the value of the going concern to qualify the farming operations as farming
operations for taxation purposes. The many improvements have been Vernon's investment
and re-investments, and this process has contributed to the growth of these investments
into the preservation of the assets and improvements throughout the properties on a
continuing basis over the past two decades, as the clear confirmation of Vernon's present
interests, fulfilling the growth of the equities with the property interests that comes with
the disposition of his future interest, either by deed or testamentary disposition.
To say there was no present interest demonstrates Mr. Ellis is both unfamiliar with
what transpired over the past decades, and further demonstrates he fails to recognize the
specific language utilized in the Irrevocable 2008 Power that declares adequate
consideration regarding his present interest, the very reason the aspect of irrevocability was
stated to have been coupled with adequate consideration, as the law required, which in legal
parlance, that expression is intended to confirm the existence of the present interest, which
provided the basis for the Power being declared as being specifically Irrevocable, as a
matter of established law, as such a Power was known to be declared exempt from the
REPLY MEMORANDUM IN SUPPORT OF RECONSIDERATION MOTION
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proposed legislation that was then slated to go into effect some three months later on July
1, 2008, and the Power was exempted from the proposed "Durable" Power of Attorney
Act, and Vernon would not be considered an agent, as a matter of law, in the context of a
typical power of attorney. It was an accepted legal instrument to provide the authority to
conduct the estate planning through that instrumentality as a tool to complete any
remaining transfers of property interests, confirmed to be enforceable by virtue of the
irrevocability within the Power, and authority to conduct any transfer(s) as and when
deemed appropriate, by use of a deed transfer rather than any future need for probate
proceedings, as the bequeath had been made unconditional and complete by Victoria in the
Power itself.
The law has declared that Irrevocable Powers are not covered or controlled by the
Durable Power of Attorney Act (UPOAA), and the concept of "gifting" is not an issue in
irrevocable powers, and that subject is irrelevant to the authority that exists within the
purpose of such Irrevocable Powers. Notwithstanding the exempt status of such Powers,
the transfer(s) undertaken by Vernon were not gifts, as the purpose therein was to eliminate
the appearance of donative intent, by application of the recognized declaration of
consideration for the transfer, a further utilization of the concept of a what is also an estate
planning tool, a "deed transfer", being a substitute to a testamentary transfer, either of
which was within the express intentions of Victoria by virtue of the Will and Irrevocable
Power.
For Mr. Ellis to say Vernon did not have a present interest, ignoring ownership of
the means by which the operations were conducted, his protection of the real property
REPLY MEJlfORANDUM IN SUPPORT OF RECONSIDERATION MOTION
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through corporate control of the operations, the nature of the investments, operations,
preservation of assets, improvements to assets, and maintenance of his present and future
interests by his actions over the prior two decades is a demonstration of his lack of
knowledge of the operational activities, and his client, Joseph H. Smith, had no
involvement for a quarter century, so their speculation and mis-representation is to in
keeping with their total ignorance of the facts. Vernon's adult life has been dedicated to
these properties, beginning with his Mother's protection and her interests, and evolving
into what became his interests and exclusive right to succession, evidenced by the
Holographic Will, the 1999 Durable Power of attorney, the transfers, the corporate shield,
and the final Irrevocable Power, granted in 2008, to accomplish any desired transfer by
deed in the future, which re-asserted her ongoing and intended bequeath to Vernon from
the inception of her Holographic Will two decades before.
B.

An Alleged "Failure" Of Consideration Does Not Result In Any

Concept Of A Donative Transfer

In support of Vernon's Motion for Reconsideration, Vernon has demonstrated through his
argument that the 2008 Irrevocable Power of Attorney, as a written instrument, was supported by
adequate consideration, and therefore could never, as a matter oflaw, constitute a forbidden "gift"
transaction under LC. § 15-12-201(1)(b), had that statutory provision been applicable to this
Power, like the 1999 Power before it could have been claimed to be, after July 1, 2008. In reliance
upon Stanger v. Stanger, 98 Idaho 725, 571 P.2d 1126 (1977), it was also noted in the
memorandum submitted in support of Vernon's motion that a gift is a "voluntary transfer" of
property, by one to another without "consideration" or without "compensation" therefor. In
REPLY MEMORANDUM IN SUPPORT OF RECONSIDERATION MOTION
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addition, underlying any valid gift of property under Idaho law is the required element of a present
"donative intent." See e.g., Christiansen v. Rumsey, 91 Idaho 684,686,429 P.2d 416,418 (1967)

("A necessary element of an enforceable gift, be it inter vivos or causa mortis, is present donative
intent, that is the giver's purpose or motive to transfer immediately to the donee dominion over
the object given.

(citations omitted)").

It is the very absence of "consideration," which

distinguishes a gift from other transactions.

See generally, 38 Am. Jur. 2d Gifts § 2 Gifts

distinguished from other transactions or dispositions, citing to, Ada County v. Boise Commercial
Club, 20 Idaho 421, 118 P. 1086 (1911) (A social club that sold liquor to its members for
"consideration" was required to obtain a license in order to conduct those sales). It was no by
mere coincidence or happenstance that these specific forms of instruments and language were
utilized and the language incorporated into these specific instruments of an Irrevocable Power and
deed transfers. They were intentional, and essential to express the specific intent and to implement
the provisions of the law that control the interpretation and application of such instruments and
transactions.
In response to these arguments the Contestant, Joseph, has merely elected to argue that if
there is a "failure" of consideration, then the correct characterization of Vernon's transfer of
Victoria's remaining assets to the LLC by deed transfer must instead be construed as being
"donative" in nature. Mr. Ellis states: "The transaction involved an arrant [sic- errant] failure of
consideration, transforming the asset transfer into a donative act.")

See, Memorandum in

Opposition to Motion for Reconsideration at pg. 7. There is nowhere to be found any support for
such a statement of controlling law, let alone in any Idaho law - or in the common law - for the
proposition that if the required burden of proof necessary to establish that there has been a "failure
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of consideration", the underlying transaction is then automatically transformed into a gift! Such a
statement is a gross mis-representation of the law, and such a position is not the law here or
anywhere else, and clearly not in the absence of proof of there being a donative intent.
Furthermore, the consideration which can be provided in support of an obligation can also
consist of a detriment to the promisee or a benefit provided to the promiser. Rule Sales & Service,
Inc. v. US. Bank Nat'! Ass 'n, 133 Idaho 669,674, 991 P.2d 857,862 (Ct.App.1999). Likewise, a
promise for a promise is adequate legal consideration in such circumstances. Eastern Idaho
Production Credit Ass 'n v. Placerton, Inc., 100 Idaho 863, 867, 606 P .2d 967, 971 (1980).
Two sections from Idaho Code were only briefly cited in support of Vernon's
Memorandum submitted in support of his Motion for Reconsideration, which now may be more
fully discussed in respect to this question as to the existence of consideration.

29-103. Presumption of consideration. - A written instrument
presumptive evidence of a consideration.

1s

(Emphasis added). See generally, Lewis, Should The Bubble Always Burst? The Need For A
Different Treatment ofPresumptions Under IRE 301, 32 Idaho L. Rev. 5 (1995); and Lewis, Idaho
Rule of Evidence 301 Needs Revision, The Advocate (Idaho State Bar) (Feb.1996) pg. 10.
Generally, to establish an affirmative defense of lack of consideration, to any degree sufficient to
rebut this presumption, it requires proof by a preponderance of the evidence. Dennett v. Kuenzli,
130 Idaho 21, 25, 936 P.2d 219,223 (1997).

29-104. Want of consideration - Burden of proof. - The burden of
showing a want of consideration sufficient to support an instrument lies with the
party seeking to invalidate or avoid it.
(Emphasis added).
The references made under these Idaho Code sections are to "written instruments," which
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certainly by description would include an exercise of the authority by the use of an Irrevocable
Power of Attorney, which is undertaken by a written instrument, and would also extend to the
authority as vested within the grant of the power of attorney, itself. Other documents, other than
generic contracts, have been also construed as being subject to these statutes. See e.g., Weisel v.
Beaver Springs Owners Ass'n, Inc., 152 Idaho 519, 272 P.3d 491 (2012) (Performance of a
development plan); and Best Hill Coalition v. Halko, LLC, 144 Idaho 813, 172 P.3d 1088 (2007)
(Consideration.sufficient to support the amendment of subdivision covenants).
In addition, Joseph has argued, through Mr. Ellis' response, that, "a power of attorney is
not a contract, and any reference to 'consideration' is superfluous."

See, Memorandum in

Opposition to Motion for Reconsideration at pg. 8. That is not the case with even generic powers,
and certainly not any Irrevocable Power. There currently is no direct Idaho authority that is on
point on that particular question, and when there is no Idaho case law to apply, Idaho's courts look
to other states to determine if the issue presented has been decided elsewhere, and if those decisions
present the persuasive authority for applying that ruling to Idaho law. Trapp v. Sagle Volunteer
Fire Dept., 122 Idaho 655, 664, 837 P.2d 781, 790 (1992); Stephens v. New Hampshire Ins. Co.,
92 Idaho 537, 539, 447 P.2d 14, 16 (1968). Here we are addressing a provision of the Idaho
Uniform Durable Power of Attorney Act (UPOAA), and the underlying purpose of adopting such
laws with a goal of furthering the uniformity of the law on that subject among the various adopting
jurisdictions.

See e.g., State v. Groce, 133 Idaho 144, 149-151, 983 P.2d 217, 222-24

(Ct.App.1999) (Discussing the Uniform Controlled Substances Act).
Among those states that have directly addressed this question of a power of attorney being
a "contractual agreement" most have characterized the relationship between the principal and the
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agent as a formal "contract of agency" between the grantor of the power and his attorney in fact.

Kindred Nursing Centers East, LLC v. Morin, 7 A.3d 919, 920 (Conn.App.2010) ("Under our
common law, a power of attorney creates a formal contract of agency between the grantor and his
attorney iri fact. Long v. Schull, 184 Conn. 252,256,439 A.2d 975 (1981)."); Maenhoudt v. Bank,
115 P.3d 157, 161 (Kan.App.2005) ("The [power of attorney] is a contract between [the principal]
and [her attorney in fact]."); Ashby v. Guillot, 593 So.2d 668, 670 (La.Ct.App.1991) ("A power of
attorney is a contract."); In re Conservatorship of Goodman, 766 P.2d 1010, 1012
(Okla.App.1988) ("A [p]ower of attorney is a contract of agency."); Oil Well Core Drilling Co. v.

Barnhart, 20 Cal.App.2d 677,679, 67 P.2d 696,697 (1937) ('"That the relation between the parties
created by the power of attorney is a contract relation is beyond question.'" (quoting DeLeonis v.

Etchepare, 120 Cal. 407, 52 P. 718 (1898))); King v. Bankerd, 492 A.2d 608, 611 (Md. 1985)
("[A] power of attorney is a written document by which one party, as principal, appoints another
as agent (attorney in fact) ... [citations omitted]. This instrument, which delineates the extent of
the agent's authority, is a contract of agency that creates a principal agent relationship."); and In

re Doer/er, 2006 WL 3253482 at *3 (Bkrtcy M.D.No.Car.2006) ("A written power of attorney is
an agency contract that creates a principal-agent relationship. See, e.g., Long v. Schull, 184 Conn.
252, 256, 439 A.2d 975, 977 (Com1.1981) (per curiam); King v. Bankard, 303 Md. 98, 106, 492
A.2d 608,612 (Md .1985); Rst.2d (Agency)§§ 1, 34 (1958)."). But see contra, Smith v. Wachovia

Bank, NA., 33 So.3d 1191, 1200 (Ala. 2009) ("The wife was not prompted to undertake the act of
managing a portion of her disabled husband's affairs by a promise on the husband's part; instead,
the undertaking was gratuitous in nature and did not create any legally enforceable contract right.

Id. Although in other factual situations a contractual relationship may be created by a power of
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attorney, substantial evidence of such a relationship was not demonstrated in this case."); See also,

Power of Attorney as Contract Analyzed, 37 Estate Planning 46 (January 2010) (Discussing the
Alabama Supreme Court decision in Smith v. Wachovia Bank, NA., 33 So.3d 1191 (Ala. 2009)).
Therefore, powers of attorney are essentially a type of principal-agent relationship that
generally arises out of a grant of authority by contract. In addition, much of the authority exercised
by one who is the agent or attorney in fact under a durable power of attorney is contractual in
nature. See, I.C. §§ 15-12-201 through 216. Furthermore, in addressing the effect of a fully
consummated transaction, as was pointed out in the above-cited Idaho Weisel v. Beaver Springs
decision:
Beaver Springs argues that the question of consideration is immaterial
because where "an agreement is fully executed on both sides, the question of
consideration becomes immaterial." Shore v. Peterson, 146 Idaho 903, 912, 204
P.3d 1114, 1123 (2009) (citing Marysville Dev. Co. v. Hargis, 41 Idaho 257, 260,
239 P. 522, 522-23 (1925)). However, a contract is fully executed only if all parties
thereto have each performed their contractual obligations. Marysville Dev. Co., 41
Idaho at 260, 239 P. at 523. In the present case, Weisel is contractually obligated
in perpetuity to forebear from redividing his property, and therefore he cannot be
said to have fully performed his obligation and the Agreement cannot be said to be
fully executed. We thus turn to the merits of Weisel's lack of consideration claim.
133 Idaho at 526, 991 P.2d at 498.
The Weisel decision suggests a mootness argument on the consideration question, as raised
in this present matter. With the principal, Victoria H. Smith, now deceased, and also with any
remaining estate she had, retained, or obtained, were now transferred as prescribed by the terms of
her Holographic Will, and there is nothing left to be performed in fulfillment of the Decedent's
expressed wishes. Ameritel Inns, Inc. v. Greater Boise Auditorium Dist., 141 Idaho 849,851, 119
P.3d 624, 626 (2005) ("An issue becomes moot if it does not present a real and substantial
controversy that is capable of being concluded through judicial decree of specific relief."). Under
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the provisions of the Idaho Uniform Probate Code, "Estates descend at death to successors
identified by any probated will, or to heirs if no will is probated, subject to rights which may be
implemented through administration." Official Comment (1) to I.C. § 15-3-101. See also, I.C. §
15-2-604, declaring, "A will is construed to pass all property which the testator owns at his death
including property acquired after the execution of the will." In this case the entirety of Victoria
H. Smith's estate is now in the possession of her son, Vernon K. Smith, either by the deed
transfer(s) or the Holographic Will, fulfilling the exact express intent and the declared and
expressed wishes stated in her February 14, 1990 Holographic Will and re-confirmed in the
Irrevocable Power of 2008. That transfer was thought to have been accomplished in furtherance
of her estate plan by means of the 2008 Irrevocable Power of Attorney for which consideration
was declared and adequately provided, and did sustain the purpose of completing and protecting
the full accomplishment of that estate plan, by the exercise of the Irrevocable Power of attorney,
coupled with an interest. At that moment in time, there is nothing more to be performed.
Up to the time of her death, Victoria had been and remained a very strong-willed,
independent-minded individual. Her written letters back to Joseph, in response to his occasional
periods of written contact to address his destroyed relationship with her, or other aspects ofinquiry,
serve only to demonstrate her strong will, extreme tenacity, and entrenched disappointment in
Joseph's lack of character, and there exists no evidence that has emerged through the course of
this proceeding that at any time during the nearly quarter century that elapsed from the time she
executed her February 14, 1990 Holographic Will, until the very time of her death in September
2013, that Victoria ever once wavered in her resolve concerning the determination she had made
as to the disposition of her property interests, be it by the terms of that February 1990 Holographic
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Will or her 2008 Irrevocable Power confirming Vernon's present and future interests. Nor has
"any" evidence emerged during the course of the extensive discovery which has been conducted
in this proceeding that in any way would serve to indicate that Victoria H. Smith was ever subjected
to any "undue influence", let alone at the time she undertook the execution of her Holographic
Will in February 1990, was her free will overcome or compromised in any manner. Swaringen v.
Swanstrom, 67 Idaho 245,247, 175 P.2d 692,693 (1946) ("In a contest on the ground of undue

influence, it must be shown that such undue influence existed and was operating at the time of the
execution of the will." (italicized emphasis in original).
II.

CONCLUSION
The Uniform (durable) Power of Attorney Act (UPOAA), has no application to an
Irrevocable Power of Attorney, and in direct contrast, this 2008 Irrevocable Power was created
and intended to be entirely different from a traditional Durable Power. The legal ramifications
associated with an Irrevocable Power cannot be dismissed or ignored, and the exclusionary
provisions of the UPOAA itself must be recognized and applied as the law itself requires.
The issue of "gifting" under a durable power is irrelevant to this irrevocable authority, as the
specific intent of the authority transcended a durable power limitation by the expressed
declarations therein, expressly declared to be coupled with adequate consideration, and the
authorized transactions conducted thereunder have been completed, and the intended purpose,
desire, and wishes of Victoria have been fulfilled as she has so expressed in 1990 with her
personally created Holographic Will, therein expressing her specific and personal intentions with
her own words, and re-asserted by the language incorporated within her 2008 Irrevocable Power.
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Joseph never held any interest, and is barred to even claim there has been a violation of any
fiduciary authority, as his disingenuous claims of a fiduciary breach lapsed in the early 1990's,
had he ever held an interest under the law, and the concept of "discovery" of his injury has no
role in the controlling statute pursuant to the limitations of I.C.§5-224, as described and defined
rather directly in such authority of Jones v. Ru

, et al, 125 Idaho 607, 87

ernon K. Smith, appearing
pro se, as attorney for the beneficia
as attorney for the putative personal re esentative,
and as attorney for the Estate of Victoria
CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on the ,z 3 day of September, 2016, I cause a true and
correct copy of the above and foregoing to be delivered to the following person at the following
address:
Allen B. Ellis
Attorney at Law
Ellis Law, PLLC
12639 W. Explorer Dr. Ste. 140
Boise, Idaho 83 713
Telephone:
208-345-7832
Facsimile:
208-345-9564
Email : aellis@aellislaw.com
Attorney for Joseph H Smith

X

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
Electronic Delivery
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
DECEASED.

)
)
)
)
)
)
)

Case No. CV-IE-2014-15352
AFFIDAVIT OF VERNON K. SMITH,
FILED IN SUPPORT OF MOTION
FOR RECONSIDERATION
DIRECTED TO THE COURT'S
ORDER ENTERED JULY 19, 2016

STATE OF IDAHO)
) : ss
County of Ada
)
COMES NOW VERNON K. SMITH, JR., and being first duly sworn upon oath
deposes and states as follows:
1.

I am the Petitioner and at times referred to as Respondent in the above-

captioned action. I

am over the age of majority; competent to testify; and I make this

Affidavit upon my own personal knowledge and belief.
2.

That attached to this Affidavit are the following copies of the following

documents:

A.) Transfer, Conveyance, and Sale of Property Interests to Riverside Farms,
Inc., dated November 10, 2001.

ORIGINAL
AFFIDAVIT OF VERNON K. SMITH, JR. FILED IN SUPPORT OF MOTION FOR
RECONSIDERATION DIRECTED TO THE COURT'S ORDER ENTERED JULY 19, 2016.
001248
P. I

Riverside Farms, Inc. to Vernon K. Smith, r.
Stockholder Thereof, dated November 10, 2001.

rd

Dated this 23 day of September, 2016.

THIS IS TO CERTIFY that on this 23 rd day of September, 2016, before me a notary
public in and for said county and state, personally appeared VERNON K. SMITH, JR., who
acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal
the day and year in this certificate first above written.

\2t~UZ'.5-=
Notary~aho
Residing at: Boise
Commission Expires: ~ { 3 { 2.r:::5

AFFIDAVIT OF VERNON K. SMITH, JR. FILED 1N SUPPORT
RECONSIDERATION DIRECTED TO THE COURT'S ORDER ENTERED%, ~OTION FOR
P.
19, 2016 .
2
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EXHIBIT

I
Transfer, Conveyance, and Sale of Property Interests to
Riverside Farms, Inc.

This transfer, conveyance, and sale of property, made
and entered into on this 10 th day of November, 2001, by and
between Victoria H. Smith, Transferor herein, through the
authority of her son, Vernon K. Smith, Jr., pursuant to his
Durable Power of Attorney, as vested in him in 1999, and
Riverside Farms, Inc., the recipient of the transfer, as
Transferee herein.
WITNESSETH:
WHEREAS: Victoria H. Smith executed her Last Will and
Testament on February 14, 1990, designating therein her
son, Vernon K. Smith, Jr., to be her sole Heir, having done
so through her Holographic Will, written by her on her own
stationary, in her own handwriting, signed and dated by
her, in that fashion to emphatically convey her intentions,
and,
WHEREAS: Vernon K. Smith, Jr. has been the source of
management, maintenance, and operations of the assets of
Victoria H. Smith, and,
WHEREAS: On November 9, 2001, Vernon K. Smith, Jr. did
file'the Articles of Incorporation for the establishment of
a corporation,
known as Riverside Farms,
Inc.,
formed
pursuant to and in accordance with the laws and statutes of
the State of Idaho, identifying its initial stockholder at
the time to be Victoria H. Smith, and,
WHEREAS: Many personal property assets of Victoria H.
Smith, wherever so situated, have before been transferred
to her son,
Vernon K.
Smith,
Jr.,
and any remaining
property, including personal property items used in all
farming· operations, to and including all farm equipment,
tractors,
trucks,
trailers,
backhoes
ATV's
unsold
commodities, farm.products, and other int~rests, ~re hereby
transferred to Riverside Farms, Inc., undertaken by the
Power granted to Vernon K. Smith, Jr., through said Durable
Power of Attorney, all of which is being undertaken to
preserve and protect all real property interests held b
the transferor from liability as a result of the a t · · t, y
of the far ·
.
c ivi ies
ming operations conducted by Vernon K
Jr.' through Riverside Farms
Inc
.
. Smith,
forms of potential liability' from . ' or othe~wise from any
any operations conducted
Transfer,
Conveyance, _and ~ale of Personal Property
Riverside Farms, Inc. 1
Interests to
1
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•

•

on the real property; and,
Said transfers of personal property have been
made to· said Riverside Farms, Inc., by Assignment, and it
was · furthermore
deemed
appropriate
to
transfer
the
stockholder
interests
of Victoria
H.
Smith
in
said
Riverside Farms, Inc., so as to be exclusively held by
Vernon K. Smith, Jr., and the transfer of said interest of
Victoria H. Smith is being executed this day as well, and
Vernon K. Smith, Jr., shall from this day henceforth, hold
100% ownership interest in and to stock rights of said
Riverside Farms, Inc.
WIIEREAS:

For and in consideration of the sum of
Ten Dollars ($10.00) and other good and valuable lawful
consideration, said Transferor does herewith transfer any
remaining personal property assets to said Transferee,
Riverside Farms,
Inc., and this document confirms the
transfer of such remaining property rights and interests of
Victoria · H. · Smith,
to
said
Riverside
Farms,
Inc.,
Transferee herein, and said Corporation shall have and hold
the ownership of such ass
an
erty interests of
Victoria H .. Smith, as of ovember 10, 20
and Vernon K.
Smith, Jr., shall, as of the date of ttt·s conveyance,
November 10, 2001, h eaft
an
enceforth hold the 100%
Inc.
interest in said Rive side
NOW THEREFORE:

DATED THIS: 10 th Day of;,;,
/

purs
beha
_,_

hr ugh her Son,
nt to his Durable
/
of Transferor

,-

Vernon K. Smith, Jr.,
Inc., Transferee

for Riverside Farms,

···········-------

Transfer, Conv~yance, and Sale of Personal Property Interests to
Riverside Farms, Inc. 2
2
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EXHIBIT

I B
Assignment and Transfer of Stockholder Interest of Victoria
H. Smith in Riverside Farms, Inc. to Vernon K. Smith, Jr.
Confirming him to be the Sole Stockholder Thereof.

For ten dollars and other valuable consideration, the
receipt and sufficiency whereof is hereby acknowledged,
this Assignment and Transfer of stockholder interest is
made· and entered into on this 10 th Day of November, 2001, by
and ·between Victoria H. Smith, by and through her son,
Vernon K. Smit_h, Jr., pursuant to his Durable Power of
Attorney, as granted to him in 1999, as the Assignor and
Transferor herein, and Vernon K. Smith, Junior, as the
Assignee and Transferee herein.

WITNESSETH:

Vernon K. Smith, Jr. has been the source of
management, maintenance, and operations for the protection,
preservations
and perpetuation of property assets
of
Victoria H. Smith, and has preserved and protect his
mother's property interests; and,
WHEREAS:

WHEREAS: The Assignor and Transferor herein did grant
unto Vernon K. Smith, Jr. through her Durable Power of
Attorney, the authority and right to do that as he deemed
appropriate and necessary to protect, preserve and defend
all rights and interests of any such assets he otherwise
would inherit, including all rights of sale, transfer, or
any disposition as provided for therein; and,

On October 5, 2001, the Corporation known as
Riverside Farms, Inc. was formed by Vernon K. Smith, Jr.
pursuant to and in accordance with his authority and under
the .laws and Statutes of the State of Idaho, identifying
the initial stockholder to be Victoria H. Smith, and, filed
of record with the Secretary of State on November 9, 2001;
and,
WHEREAS:

WHEREAS:
Transfers of personal property have been
transferred to Vernon K. Smith, Jr. since the formation of
Victoria's Holographic Will on February 14,
1990, and
certain of the property has been used in the operation of
the business activities, which hereafter will be conducted
through
said
Corporation,
to
isolate
the
operations
Assignment and Transfer of Stockholder Interest of Victoria
H. Smith in Riverside Farms, Inc. to Vernon K. Smith Jr.
Confirming him to be the Sole Stockholder Thereof.
'
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conducted by Assignee and Transferee
in the
farming
operations, to protect the real property interests held by
Victoria H. Smith, and
WHEREAS: The transfer of corporate stock to Vernon K.
Smith, Jr., transferring all interests in Riverside Farms,
Inc., is undertaken for the purposes of asset protection,
and to preserve and protect all of the real property
interests of Victoria H. Smith from any potential liability, and,

WHEREAS: ~aid transfer of such stockholder interest of
the stock of said Riverside Farms, Inc., is such that the
shareholder interest is now exclusively held by said Vernon
K. Smith, Jr., who shall from this day henceforth have and
hold. 100% ownership interest in and to the stockholder
interest of said Riverside Farms, Inc.
NOW THEREFORE: For and in consideration of the sum of
Ten
Dollars
and
other
good,
valuable
and
lawful
consideration, the stockholder interest of said Victoria H.
Smith, the Assignor and Transferor herein, is herewith
assigned and transferred to Vernon K. Smith Jr., who shall
hereafter and henceforth f
1 purposes have and hold
100% stockholder int
River · e
Inc., and
which said Corpora
then
otherwise
hold the personal
K. Smith
Jr.,

behalf of Transferor

Assignment and Transfer of Stockholder Interest of v 1· t
·
.
c oria
H s · th ·
·
~J.
_ in ~iverside Farms, Inc.
to Vernon K. Smith, Jr
Confirming hJ.m to be the Sole Stockholder Thereof.
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Lyke
FILED By: _ _9/27/16
_ _ _Martha
___
_ _ De puty Cle rk

Fo urth Jud icial District, A.d a Co unty
CHRISTOPHER D. RICH, Cle rk

1

THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

3

4
5

In the Matter of the Estate of
Victoria H. Smith,

6

ORDER OF REFERENCE APPOINTING MASTER

7

Deceased.

8
9

10
11
12
13

14
15

On July 19, 2012, the Court found that Vernon K. Smith, Jr. did not have the authority
under Victoria H. Smith's Power of Attorney to effect transfers of all of Victoria H. Smith's
property made on July 4, 2012, to VHS Properties L.L.C. (Vernon K. Smith, Jr. became the sole
member of VHS Properties.) The Court ordered the July 4, 2012, transfers of all of Victoria H.
Smith's real and personal property be set aside and all the property returned to the Estate. The
Court further precluded any further transfers of that property without order of court until the
Court decides whether Vernon K. Smith, Jr. exercised undue influence against his mother
Victoria H. Smith when she executed her holographic will.

16

17
18

CASE NO. CV-IE-2014-15352

Therefore, pursuant to l.C. § 15-12-114(8), 1 the Court twice ordered Vernon K. Smith, Jr.
to render an accounting of Victoria H. Smith's assets (hereinafter "Estate"). His "compliance"
materials failed to satisfactorily account for the property. 2

19

20
21
22

23
24

25
26
27

28

29
30

1

I.C. § 15-12- I I 4(8) authorizes the Court to order an accounting.
(8) Except as otherwise provided in the power of attorney, an agent is not required to disclose
receipts, disbursements or transactions conducted on behalf of the principal unless ordered by a
court . . . . If so requested, the agent shall comply with the request within thirty (30) days or
provide a writing or other record substantiating why additional time is needed and shall comply
with the request within an additional thirty (30) days.

1.C. § 15-12-1 14(8) ( emphasis added). The comment section further explains that:

UNIFORM LAW COMMENTS
Subsection (h) codifies the agent's common law duty to account to a principal (see
RESTATEMENT (THIRD) OF AGENCY § 8.12 (2006); RESTATEMENT (FIRST) OF
AGENCY§ 382 {1933)). Rather than create an affirmative duty of periodic accounting, subsection
(h) states that the agent is not required to disclose receipts, disbursements or transactions unless
ordered by a court or requested by the principal, a fiduciary acting for the principal, or a
governmental agency with authority to protect the welfare of the principal. If the principal is
deceased, the principal's personal representative or successor in interest may request an agent to
account. While there is no affirmative duty to account unless ordered by the court or requested by
one of the foregoing persons, subsection (b )( 4) does create a default duty to keep records.

31
~?
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1

Because the Court has yet to receive a satisfactory accounting, the Court exercises its

2

authority under the Probate Code, the Uniform Power of Attorney Act and I.R.C.P. 53 to appoint

3

a Special Master to act on the Court's behalf as follows:

4

Pursuant to Rule 53(a) of the Idaho Rules of Civil Procedure, the Court hereby appoints

5

Noah Hillen, esq., as a Special Master in this case for purposes of locating, identifying and

6

inventorying all of Victoria H. Smith's personal and real property as it existed on July 4, 2012,

7

the date the property was transferred to the limited liability company, VHS Properties, L.L.C.

8

This includes, but is not limited to, real property, bank accounts, savings accounts, stock

9

accounts, any personal jewelry or other personal items.

10

Based on the "accounting" provided by Vernon K. Smith, Jr., the Court finds that the

11

Estate assets appear to be dissipating and that the appropriate relief3 is to order supervised

12

administration pending the court trial to preserve those assets.

13

14

15

I.C. § 15-12-114 (comment section)(emphasis added).
2

16
17

For example, he failed to even identify or inventory the assets actually transferred in 2012. In addition, the
documents reflected a substantial part of credit card expenditures incurred by the Estate included Vernon K. Smith,
Jr. and his wife's personal expenditures. It appeared that the assets were being dissipated.
3

18

19

20

The Uniform Power of Attorney Act empowers the Court to fashion appropriate relief once it finds an agent has
exceeded his or her power.
An agent that violates this chapter is liable to the principal or the principal's successors in interest
for the amount required to:
(I) Restore the value of the principal's property to what it would have been had the violation not

21

occurred; and

22

(2) Reimburse the principal or the principal's successors in interest for the attorney's fees and costs,

23
24

25
26
27

28
29
30

and other professional fees and costs, paid on the agent's behalf.
I.C. § 15-12-1 17. The comments clarify the Court's authority:
UNIFORM LAW COMMENTS

This section provides that an agent's liability for violating the Act includes ,wt onlv tlte amount
necessary to restore the principal's property to what it would have been had tfle violation not
occurred. but also any amounts for attorney's fees and costs advanced from the principal's
property on the agent's behalf. This section does not, however, limit the agent's liability exposure
to these amounts. Pursuant to Section 123, remedies under the Act are not exclusive. If a
jurisdiction has enacted separate statutes to deal with financial abuse, an agent may face additional
civil or criminal liability. For a discussion of state statutory responses to financial abuse, see
Carolyn L. Dessin, Financial Abuse of the Elderly: Is the Solution a Problem?, 34 McGeorge L.
Rev. 267 (2003).
I.C. § 15-12-1 17 (comment section)(emphasis added).

31
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1

Therefore, the Court orders a limited supervised administration over the assets and orders

2

that Mr. Hillen perform that supervision. Mr. Hillen is to monitor and approve the expenditures

3

and other business transactions made by either Vernon K. Smith, Jr., VHS Properties, or anyone

4

acting on its behalf. In addition, the Court orders the Special Master's costs and hourly fees be

5

paid by Vernon K. Smith, Jr. pursuant to LC. § 15-12-114 through LC. § 15-12-117. 4 The Court

6

finds this is necessary to help restore Victoria H. Smith's property to the Estate and to

7

compensate Joseph H. Smith for his costs in protecting her Estate.

8

THEREFORE, THE COURT HEREBY ORDERS:

9

1.

10
11

The Court grants to the Special Master the following powers under Rule 53(g) of the
Idaho Rules of Civil Procedure:
a.

Determine whether Estate property has been transferred to or is currently
controlled by Vernon K. Smith, Jr., his wife, Victoria L. Smith, VHS Properties or
any other entity in which any of these parties are members, managers or registered
agents.

b.

Issue subpoenas, take depositions, engage in discovery, and hire professionals to
locate, identify, and inventory Victoria H. Smith's property (real and personal) as
it existed on July 4, 2012, and all remaining property of the Estate.

C.

File appropriate legal documents, including lis pendens, quit claim deeds, etc., as
necessary to provide notice that Vernon K. Smith, Jr. lacked or lacks authority to
transfer Victoria H. Smith's property to VHS Properties and that VHS Properties
has no authority to transfer such property.

d.

Do all other acts and take all measures necessary or proper for the efficient
performance of duties under this Order and Rule 53(e).

e.

Supervise the administration of the Estate's assets, as identified, including any
assets in VHS Properties or other entities. This supervision includes monitoring
and approving the expenditures and other business transactions made by either
Vernon K. Smith, Jr., VHS Properties, or anyone acting on its behalf.

12
13
14
15

16
17
18

19

20
21
22

23

2.

24

25

Special Master's compensation and reimbursement of expenses shall be subject to Court
approval. Compensation for the Special Master shall be at the rate of $225/hour and
$85/hour for any paralegal work. Special Master shall also be entitled to recover all
reasonable costs and expenses. Vernon K. Smith, Jr. shall pay Special Master's

26

27
(I) The following persons may petition a court to construe a power of attorney or review the agent's
conduct, and grant appropriate reliej{.]

28
29

J.C.§ 15-12-116(l)(emphasis added).
4

30

If Vernon K. Smith, Jr. succeeds at the court trial to be held in October and proves the holographic will was not the
result of undue influence, he can be reimbursed by the Estate.

31
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1

compensation and costs within seven days of the approval of such fees and costs by this
Court. Should Vernon K. Smith, Jr. fail to timely pay such fees and costs, then such fees

2

and costs shall be payable from the assets of the Estate and shall reduce the amount of any

3

4

inheritance Vernon K. Smith, Jr. receives form the Estate.
3.

The Special Master shall issue monthly reports and a final report to the Court as the
property is located and identified and at such other times as the Court may request.

4.

9

Vernon K. Smith, Jr. and VHS Properties shall surrender to the Special Master any
recorded information, including books, documents, records, and papers, relating to
property of the Estate and VHS Properties. Vernon K. Smith, Jr. and VHS Properties
shall cooperate with Special Master as necessary to enable Special Master to perform his
duties under this Order, Rule 53 of the Idaho Rules of Civil Procedure, and as required by
the Court.

1O

Pursuant to I.R.C.P. 53 (f), the Court further orders the parties meet with the Special

5

6

7
8

11

Master at 3:00 p.m. at the Courthouse on Monday, October 3, 2016, just prior to the pre-trial

12

conference.

13

IT IS SO ORDERED.

14

Dated this 2ih day of September 2016.

15

Che~:er-½

16

17

District Judge

18

19

20
21

22
23
24

25
26
27
28
29
30
31
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1

2
3

CERTIFICATE OF MAILING
I hereby certify that on this27th
_ _ day of September 26, 2016, I mailed (served) a true and
correct copy of the within instrument to:

4
5

6
7
8
9

VERNON K. SMITH
ATTORNEY AT LAW
VIA EMAIL: vl s59rd:line.com
RORY JONES
ERICA JUDD
JONES, GLEDHILL, FUHRMAN P.A.
VIA EMAILS: rjones(alidalaw.com; ejudd@idalaw.com

10
11

12
13
14
15
16
17

ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: aellis(cilaellislaw.com
NOAH G. HILLEN, CHTD.
PO BOX 6538
BOISE, ID 83707
Phone: (208)297-5774
Fax: (208) 297-5224
E-Mail Address: ngh(a)hillenlaw.com

18
19

CHRISTOPHER D. RICH
Clerk of the District Court

20
21

\ i

22

/ l\, AAXL--

c/) ~ ·

Deputy Clerk

23
24

25
26
27

28

29

30
31
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OR\G\NAL
VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax: (208) 345-1129
I.S.B. # 1365
RORY R. JONES
ERIKA P. JUDD
JONES + GLEDHILL + FUHRMAN
The 9 th & Idaho Center
225 North 9 th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352

RESPONDENT'S MOTION IN LIMINE

VICTORIA H. SMITH,
Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon K.
Smith"), and submits this MOTION IN LIMINE, for the purpose of identifying and limiting the
scope of the admissible evidence on the one remaining question in this matter: whether the
February 14, 1990 holographic will of Victoria H. Smith was the subject of undue influence. This
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motion is further supported by the accompanying memorandum
Respectfully submitted this 30th day of September, 2016.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

MEMORANDUM IN SUPPORT OF
MOTION IN LIMINE

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon K.
Smith"), and submits this Memorandum in Support of Respondent's Motion in Limine.
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I.

BACKGROUND AND PRIOR PROCEEDINGS

This case involves the administration and disposition of the Estate of Victoria H. Smith.
The background and procedural history of this case have been briefed multiple times and will not
be repeated herein. This case is currently set for a 3-day court trial, the Hon. Cheri C. Copsey
presiding, to commence October 24, 2016. The sole pending issue for determination by the Court
is whether the will of the decedent, Victoria H. Smith, was the subject of undue influence. The
_purpose of this motion in limine is to request an advance ruling prohibiting the introduction of
evidence upon extraneous matters which are not relevant to the time period in question: the time
at and directly contemporaneous with the execution of the holographic will on February 14, 1990
(the "Will"). As a preliminary matter, it should be noted that there is no dispute as to the
authenticity of Mrs. Smiths' signature on the Will; nor is there any claim that Mrs. Smith was not
competent at the time the Will was executed.

II. ARGUMENT

A.

Motions in Limine Generally.
A motion in limine provides the Court with the opportunity to control the evidence at trial

by providing an advance ruling on the admissibility of certain evidence. See D. Craig Lewis, Idaho

Trial Handbook, § 3.2, p. 30.
The motion in limine is potentially useful in two situations: where
a party anticipates that an opponent will offer evidence of
questionable admissibility, and the mere mention of the evidence
during the course of the offer may produce prejudice; and where
evidence central to the action is of questionable admissibility, and
the parties will benefit in their preparation and presentation of the
case from an advance ruling on admissibility.

Id., at p. 31.
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In Davidson v. Beco Corporation, 112 Idaho 560, 733 P.2d 781 (Ct. App. 1986), partially

overruled on other grounds, 114 Idaho 107, 753 P.2d 1253 (1987), the Idaho Court of Appeals

recognized the importance of motions in limine as follows:
We have recognized the importance of the motion. See Johnson v.
Emerson, 103 Idaho 350, 647 P.2d 806 (Ct. App. 1982). It enables
a judge to rule on evidence without first exposing it to the jury. It
avoids juror bias occasionally generated by objections to evidence
during trial. The court's ruling on the motion enables counsel on
both sides to make strategic decisions before a trial concerning the
content and order of evidence to be presented.
Id., at 563, 733 P.2d at 784 (citation omitted). The Court of Appeals reasoned that motions in

limine were of sufficient importance in pre-trial procedure that a denial of such a motion preserves
the underlying evidentiary issue for appeal. Id.

B. The Presumption of Undue Influence Does Not Apply in this Case.

The current burden-shifting presumption arises out of the Idaho Supreme Court's decision
in McNabb v. Brewster, 75 Idaho 313, 272 P.2d 298 ( 1954). The decision in McNabb was rendered
by a divided Court. Justice Keeton, writing separately, noted how the five justices had divided on
the decision of that case:
KEETON, Justice.
In a determination of the matters here submitted, four Justices are of the opinion
that the judgment should be reversed. Two are of the opinion that a new trial should
be granted and two that judgment should be entered for appellant. I am of the
opinion that the judgment should be affirmed. The facts found by the trial court,
supported by competent, substantial evidence, are sufficient to sustain the
judgment, and in fact, preponderate in favor of respondent. I find no reversible
errors. However, if the judgment is to be reversed, I concur in the conclusion that a
new trial should be granted.

I disagree with the analysis of the evidence and conclusions reached by Justice
TAYLOR and concurred in by Chief Justice PORTER.
75 Idaho at 327,272 P.2d at 306-07. As Justice Keeton noted, only two Justices - Taylor who
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authored the main opinion and Chief Justice Porter, fully concurred in that opinion. It was only
Justice Givens concurrence in a portion of the main opinion, on the shifting of the burden of proof,
that ultimately gave any life to the presumption concerning undue influence:
GIVENS, Justice.
I concur with the portion of the opinion by TAYLOR, J., reviewing and analyzing
authorities culminating in the holding that the burden of proof herein was upon the
donee to establish the transaction was fair and just and free from any taint of fraud
or undue influence.

75 Idaho at 326, 272 P.2d at 306.
The subsequent decisions of the Idaho Supreme Court have sucked almost all the life from
this presumption. Justice Bistline during his years on the Court was highly critical of the inartful
use of the burden of proof language in McNabb, see e.g., Keenan v. Brooks, 100 Idaho 823, 82728, 606 P.2d 473, 477-78 (1980) (Bistline, J. dissenting), and Justice Shepard pointed out the fact
that there was no actual agreement in the majority opinion in the case. See, Kelley v. Wheyland,
93 Idaho 735, 738, 471 P.2d 590, 593 (1970) ("McNabb v. Brewster, supra, is almost unique in
Idaho jurisprudence for several reasons. First, there is no actual agreement of a majority of the
court on disposition of the case, ...."); and Bongiovi v. Jamison, 110 Idaho 734, 739, 718 P.2d
1172, 1177 (1986) (Bistline, J. dissenting, citing to Shepard's opinion in Kelley v. Wheyland).

In the most recent decision to weigh in on this question, Quemada v. Arizmendez, 153
Idaho 609, 288 P.3d 826 (2012), the Court summarized the declining status of the McNabb
decision:

McNabb's presumption of undue influence has been criticized and substantially
eroded by subsequent decisions. See Bongiovi, 110 Idaho 734, 718 P.2d 1172;
Kelley v. Wheyland, 93 Idaho 735, 471 P.2d 590 (1970); Keenan v. Brooks, 100
Idaho 823, 606 P.2d 473 (1980). These cases have so limited the circumstances
where the presumption of undue influence is applied that a deed "contestant must
now come forward with so much evidence of overreaching to obtain the
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presumption of undue influence that, were that quantum of evidence available, the
contestant would almost certainly prevail without the presumption." Bongiovi, 110
Idaho at 737, 718 P.2d at 1175. We need not winnow through those limiting
circumstances, however, because one thing all of the cases have in common is that
the presumption, or whatever is left of it, only applies where there is a confidential
relationship between a grantor and a grantee. That is not the case here. There is no
evidence in the record of a confidential relationship between the Decedent and
Acosta. Indeed, one of the affidavits submitted by Quemada asserts that the
Decedent did not trust Acosta. The district court did not err in declining to invoke
a presumption of undue influence.
153 Idaho at 613-14, 288 P.3d at 830-31.
The decision in Quemada v. Arizmendez declares the four-required elements that must be
determined to exist in order for a claim of undue influence to be established:
For a finding of undue influence with respect to a deed transfer, four elements are
required: "( 1) a person who is subject to influence; (2) an opportunity to exert undue
influence; (3) a disposition to exert undue influence; and (4) a result indicating
undue influence." Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979).
In Gmeiner, the Court addressed each of the four parts of undue influence and made
sure to label each as an "element." Id. at 6-8, 592 P.2d at 62-64. An "element" is
"[a] constituent part of a claim that must be proven for a claim to succeed."
BLACK'S LAW DICTIONARY 359 (8th ed.2004). Thus, failure by a party to
support one of the elements of a claim will result in a dismissal of the entire claim.
153 Idaho at 614,288 P.3d at 831.
Under the standard stated in In re Estate of Conway, 152 Idaho 933, 277 P.3d 380 (2012),
if Joseph Smith is allowed to have the rebuttable presumption of "undue influence," the
presumption may be rebutted by:
[A] quantum of evidence that tends to show that no undue influence existed.
Once that burden has been met, the matter becomes one for the trier of fact. The
existence of undue influence will be determined accordingly, and on appeal such
determination will only be disturbed if not supported by substantial, competent
evidence.
152 Idaho at 939, 277 P.3d at 388 (emphasis added).
Because of the rather dubious current standing of the McNabb presumption rule in Idaho
law, having been whittled down to application only in those factual situations mirroring the facts
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upon which it was decided, which facts clearly are not present in this proceeding. Respondent
Vernon K. Smith, requests an evidentiary ruling as to the basis upon which any burden shifting
should be applied on the question of proof concerning undue influence at the trial of this matter.
C. The Mere Existence of a Parent-Child, Principal-Agent, or an Attorney-Client

Relationship Between the Decedent and Respondent is Insufficient, as a Matter of
Law, to Apply the Presumption of Undue Influence.

Even if this Court should find that at some level the McNabb presumption still operates,
then this Court is requested to find on this motion in limine, for purposes of the trial proceedings,
that Idaho law requires a greater quantum of evidence than just the mere existence of a ParentChild relationship, Master-Servant relationship, Principal-Agent relationship and/or an AttorneyClient relationship in order to establish the existence of the specific "fiduciary" relationship
recognized in the law to allow for a rebuttable presumption of "undue influence" in a Will contest
to arise.
During the course of the Motion for Summary Judgment, the Court addressed the
acknowledgment made by Respondent that he had been in one form or another acting in some type
of a fiduciary relationship with his Mother since 1966, the year of his Father's death, as he provided
for his Mother and for the protection and preservation of her assets. This disclosure by the
Respondent as to the existence of such forms of a fiduciary relationship, in one form or another
over the past fifty years, stems from the fact that Respondent is a child of Victoria, his Mother, a
family member along with his two siblings, an older sister and an older brother; that Respondent
is the youngest son, and was considered one of several agents, acting along with his brother,
Joseph, for the benefit of their Mother. He has always been a non-paid servant, has always been
Mother's only reliable source for financial assistance, (financial contributions as needed by his
Mother), and became one of her attorneys, serving without compensation, since 1976 until her
death in 2013.
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The recognition of these several types of "fiduciary" relationships was addressed in Gray
v. Tri-Way Construction Services, Inc., 147 Idaho 378,386,210 P.3d 63, 71 (2009), wherein the
Court stated the various examples of fiduciary relationships, which included family members,
partners, attorney and client, personal representative and beneficiary of an estate, principal and
agent, insurer and insured, and close friends. However, as a matter of law, only certain types of
"fiduciary" relationships are actually recognized as creating a "rebuttable presumption" regarding
the potential presence of undue influence. As a matter of Idaho law the recognized principal of a
true fiduciary relationship requires the control over the person's assets, such as a trustee,
conservator, or attorney-injact, such as through a power of attorney.
It is unclear what basis the Court has relied upon to assert that a presumption of undue

influence applies in this case. I

Idaho has never recognized the existence of a "fiduciary"

relationship, in the context of control over another's assets, based upon the existence of an
attorney-client relationship. In Idaho First Nat. Bank v. Bliss Valley Foods, Inc., 121 Idaho 266,
824 P .2d 841 ( 1991) the Idaho Supreme Court recognized the following outlines of what generally
constitutes a "fiduciary relationship:"
[T[he Supreme Court of Kansas explained the characteristics of a fiduciary duty as
follows:
A fiduciary relationship imparts a position of peculiar confidence placed by
one individual in another. A fiduciary is a person with a duty to act
primarily for the benefit of another. A fiduciary is in a position to have and
exercise, and does have and exercise influence over another. A fiduciary
relationship implies a condition of superiority of one of the parties over
the other. Generally, in a fiduciary relationship, the property, interest or
authority of the other is placed in the charge of the fiduciary . ...
640 P.2d at 1241-42 (citations omitted, italics in original, emphasis added).
The South Carolina Supreme Court recently defined a fiduciary duty as
1 The Court indicated during the hearing held September 26, 2016, that a prima facie case of "undue
influence" had already been met in this case.
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follows:
The term fiduciary implies that one party is in a superior position to the
other and that such a position enables him to exercise influence over one
who reposes special trust and confidence in him .. .As a general rule, mere
respect for another's judgment or trust in this character is usually not
sufficient to establish such a relationship. The facts and circumstances
must indicate that the one reposing the trust has foundation for his belief
that the one giving advice or presenting arguments is acting not in his own
behalf, but in the interests of the other party.
Burwell v. South Carolina Nat. Bank, 288 S.C. 34, 340 S.E.2d 786, 790 (1986)
(citations omitted, emphasis added).

121 Idaho at 277-278, 824 P.2d at 852-53 (italicized emphasis in original).
The Respondent here was none of those recognized forms so as to enable the application
of the rebuttable presumption at any time of the execution of the Holographic Will by Victoria H.
Smith on February 14, 1990. The fiduciary obligations relationships that Respondent undertook
were obligations in the form of a parent-child (as was Joseph), principal-agent (as was Joseph),
master-servant (Joseph received a salary as an "employee," while Vernon took no salary, and
worked without pay). The Idaho law in respect to these matters is well-summed up in Englesby v.
Nisula, 99 Idaho 21, 576 P.2d 1055 (1978):

A confidential relationship does not necessarily arise from the relationship of the
parent and child, Ellis v. Potter, 455 P.2d 92 (Okl.App.1969), and the parent-child
relationship is not sufficient in and of itself to raise a presumption of undue
influence or establish undue influence. In re Eggan 's Estate, 86 Idaho 328, 386
P.2d 563 (1963).
99 Idaho at 23,576 P.2d at 1057.
Since 1971, Respondent maintained an attorney-client relationship as well (Joseph pursued
a trucking business instead of seeking a professional career), as Respondent went to law school to
follow in his father's footsteps, as encouraged by his Mother, and then became a licensed attorney
in 1971. By 1976, pursuant to the wishes of Victoria, his Mother, and Willis E. Sullivan, her estate
attorney, Respondent took over legal representation of his mother's affairs. The Idaho courts have
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never recognized the nature of the fiduciary relationship of an attorney-client relationship to create
the presumption as to the existence of "undue influence," based upon the existence of an attorneyclient relationship. The decision of the Idaho Supreme Court in Swaringen v. Swanstrom, 67 Idaho
245, 175 P.2d 692 (1946), explains the reason for this rule:
The contention that undue influence was shown by proof that respondent had
been the attorney for testator for some ten years or more, does not constitute
undue influence in itself. No evidence is shown, and there is no evidence,
disclosing any pressure or urging by respondent on testator to effect a will in
respondent's favor. Indeed, no presumption of undue influence arises on the
mere existence of a confidential relation between beneficiary and testator in
relationship, or business or professional work, during the lifetime of the testator.
Willett v. Hall, 220 Ind. 310, 41 N.E.2d 619, 621; Goodbar v. Lidikey, 136 Ind. 1,
35 N.E. 691,692, 43 Am.St.Rep. 296; In re Lillie's Estate, 195 Okl. 597, 159 P.2d
542, 545. If the relation of attorney and client or principal and agent existing
between the parties is sufficient to constitute undue influence by the attorney
or agent over the principal, it would throw open many wills to contest; and, on
the contrary, an existence of such a relationship often furnishes potent reasons
for the execution of a will in favor of such an attorney or agent. Gwin v. Gwin, 5
Idaho 271, 286, 48 P. 295; Dickey v. Clarke, 65 Idaho 247, 257, 142 P.2d 597; In
re Turnage's Will, 208 N.C. 130, 179 S.E. 332. Here the evidence is all to the
effect that the testator was a very strongminded (bull-headed) man who
insisted on his own way of doing things and was not easily influenced.

67 Idaho at 248, 175 P. at 693 (emphasis added). The Swaringen decision has been followed, both
in Idaho and in other jurisdictions, on this particular point of law, and remains the controlling rule
of law in Idaho. See e.g., Yribar v. Fitzpatrick, 91 Idaho 105,107,416 P.2d 164, 166 (1966); Estate

of Eggan, 86 Idaho 328, 332-33, 386 P.2d 563, 565 (1963); In Re Nelson's Estate, 266 P.2d 238,
253 (Wyo.1954) ("In Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692, it was held the
evidence that beneficiary of a will had been attorney for testator for ten years did not establish
undue influence in the absence of evidence disclosing any pressure or urging by the beneficiary

on testator to effect a will in beneficiary's favor. "); and Silling v. Erwin, 885 F.Supp. 881, 891-92
n. 6 (S.D.W.Va. 1995) ("Nevertheless, the Frye case [Frye v. Norton, 148 W.Va. 500, 135 S.E.2d
603 (1964)] strongly holds the mere existence of the relationship of attorney and client between
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the testator and a beneficiary under a will does not in itself raise a presumption that the attorneybeneficiary exercised undue influence to obtain the testamentary gift." See also Yribar v.
Fitzpatrick, 91 Idaho 105,416 P.2d 164 (1966)
The rebuttable presumption of undue influence does not apply to this case. Respondent's
generic reference to "fiduciary" in his colloquial description of being a son, agent, attorney for his
Mother are not of the type of fiduciary that creates the fundamental basis for imposition of a
rebuttable presumption implicating "undue influence." Though these relationships, such as ParentChild, Principal-Agent, Master-Servant, and Attorney-Client each carry within that relationship a
degree of responsibility, duty, devotion, commitment, confidence, confidentiality and trust, they
do not reach a level implicating the legal definition of "fiduciary" as defined under the law so to
trigger the rebuttable presumption of undue influence in a will creation setting.
The only degrees of fiduciary, that appear to be identified in Idaho law, that qualify to
create the rebuttable presumption, are those defined to be trustee, conservator, personal
representative and powers of attorney, which serve to appoint a power over the assets of another.
No such authority, in any form of these existing relationships between Respondent and his Mother,
existed on or before February 14, 1990. Consequently a motion in limine should be granted that
in the absence of any proof or evidence to the contrary of nothing more than the mere existence of
a Parent-Child relationship, Master-Servant relationship, Principal-Agent relationship and/or an
Attorney-Client relationship, that there is no basis upon which to establish the existence of the
specific "fiduciary" relationship recognized in the law to allow for a rebuttable presumption of
undue influence in the execution of the Holographic Will contest to arise in this proceeding.
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D. The Only Relevant Evidence with Respect to an allegation of Undue Influence is
That Which Relates to the Time the Decedent, Victoria H. Smith, Executed the
Will.

In resolving the one remaining question for determination at trial regarding the allegation
of undue influence, the only relevant evidence (I.R.E. 401) this Court should consider is that which
bears upon the question of any undue influence allegedly brought to bear upon the decedent,
Victoria H. Smith, at the "time" she executed her holographic Will on February 14, 1990. As
supported above, the burden is upon Joseph Smith to prove his claim of undue influence.
The contestant of a will that has been admitted to probate has the burden of showing
undue influence. By the weight of authority, that burden never shifts to the
proponent of a will. In re Lewis' Estate, 64 Cal.App.2d 480, 149 P.2d 51, 52; In re
Southman's Estate, Or., 168 P.2d 572,581; In re Choiniere's Estate, Mont., 156
P.2d 635,638; In re Hesse's Estate, Ariz., 157 P.2d 347, 351; 1 Bancroft, Probate
Practice, sec. 204, p. 368. In a contest on the ground of undue influence, it must
be shown that such undue influence existed and was operating at the time of
the execution of the will. In re Nielsen's Estate, 198 Wash. 124, 87 P.2d 298,300;
In re Hosched's Estate, 78 Wash. 309, 139 P. 61, at page 65; see, also, In re
Southman 's Estate, supra.

Swaringen, 67 Idaho at 247-48, 175 P.2d at 693 (italicized emphasis in original; bold/underlined
emphasis added).
Up to this point, the Court has allowed discovery within a very broad scope as permitted
by I.R.C.P. 26(b)(l) ("Parties may obtain discovery regarding any matter, not privileged, which is
relevant to the subject matter involved in the pending action, whether it relates to the claim or
defense of the party seeking discovery or to the claim or defense of any other party, including the
existence, description, nature, custody, condition and location of any books, documents, or other
tangible things and the identity and location of persons having knowledge of any discoverable
matter."). At this time, however, the sole issue to be determined by the Court is the existence of
undue influence upon Victoria H. Smith at the time she executed her Holographic Will in February
1990. That is the only relevant period relevant to the remaining inquiry before this Court. Any
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other evidence has no probative value for admission to support any such claim, and should be
excluded as irrelevant. A motion in limine should be granted to that effect that the only admissible
evidence is that which relates to conduct that occurred on or about February 14, 1990.
E. All Evidence Related to Earlier Proceedings in this Case Concerning Both the
Execution of, and Transfers Made Under the 1999 and 2008 Powers of Attorney
Should Be Excluded.
Nine years after the Holographic Will at issue was executed, the first of two Power of
Attorneys was executed by the decedent, Victoria H. Smith, for the purposes of facilitating and
fulfilling the wishes she declared in that Holographic Will. The second, irrevocable power of
attorney was executed in 2008, which was 18 years after the Holographic Will was executed.
Questions concerning the execution of these two power of attorney documents, and the transfers
that were subsequently made by the authority granted by these documents have been raised and
decided within this action.
What occurred nine and eighteen years after the event in question - February 14, 1990 has no particular relevance to any question of the exercise of undue influence that may, or ma:y
not, have occurred at the time of the execution of the Holographic Will in February 1990.
Therefore, a motion in limine should be granted excluding any testimony or evidence that may be
offered concerning the execution of, and transactions conducted under, the authority of the 1999
and 2008 durable powers of attorney.
F. All Testimony or Evidence Offered by Witnesses with no Knowledge of the
Material Timeframe, i.e., February 14, 1990, Should Be Excluded.
1. Rev W. Thomas Faucher. Pastor Emeritus (retired 7/6/2015):

Father Faucher has submitted an affidavit and this matter, and was deposed on December
30, 2015. Father Faucher had some familiarity with the decedent, Victoria H. Smith, during the
later years of her life, as a communicant of St. Mary's Parish in Boise, Idaho. However, he did
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not assume his position with Saint Mary's until 2002, more than a decade after the Will was
executed. Declaration of Counsel, Ex. 1, Faucher Deposition Transcript, at p. 19, I. 24 - p. 25, I.
6; p. 24, I. 21 - p. 25, I. 12. Father Faucher has no knowledge of the time period at issue, February
14, 1990, and should be precluded from testifying in this matter.
2. Sharon K. Bergmann
Sharon K. Bergmann has been disclosed as a person with knowledge by Joseph H. Smith
in this matter. Vernon K. Smith married Ms. Bergmann in 1979; separated August 1, 1989; Ms.
Bergmann filed for divorce in January, 1990; and a final decree of divorce was entered February
11, 1991. Ms. Bergmann was never close with Victoria H. Smith and had no material contact with
her during the 6 months preceding and following February 14, 1990. Ms. Bergman and Mr. Smith
had a very contentious divorce. There is no dispute that Ms. Bergmann has an ongoing personal
conflict with Mr. Smith. If called in this matter, Ms. Bergmann will no doubt testify as to her
negative personal feelings about Mr. Smith. This kind of testimony is irrelevant, and even if
marginally relevant, should be excluded because any alle,,_.,,..,----.,.
outweighed by the danger of unfair prejudice, confusi

of the issues, is misleading to the

fact, and would be a waste of time. I.RE. 401, 402, an
Respectfully submitted this 30th day of September,
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CHRISTOPHER D. RICH, Clerk
By JAMIE MARTIN
OEPIJ'lY

+ GOURLEY, P.A.

Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

DECLARATION OF COUNSEL IN
SUPPORT OF MOTION IN LIMINE

Deceased.

ERIKA P. JUDD declares and affirms as follows pursuant to Idaho Code§ 9-1406:
1.

I am an attorney with Jones Gledhill Fuhrman Gourley, P.A., one of the attorneys

of record in this matter for Respondent Vernon K. Smith. I am over the age of eighteen ( 18) years

DECLARATION OF COUNSEL IN SUPPORT OF MOTION IN LIMINE

1
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of age and am competent to testify regarding the matters set forth herein. I make the following
statements based upon my own personal knowledge.
2.

Attached hereto as Exhibit 1 is a true and correct copy of pertinent portions of the

deposition of Reverend W. Thomas Faucher, taken December 30, 2015.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and correct.

Dated t h ~day of September, 2016.

0u-·
ERIT(A~-'h

DECLARATION OF COUNSEL IN SUPPORT OF MOTION IN LIMINE

2

001277

CERTIFICATE OF SERVICE

~
I HEREBY CERTIFY That on this-A'~· day of September, 2016 a true and correct copy
of the foregoing Declaration of Counsel in~ o r t of Motion in Limine was served upon the
following:

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713
Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Overnight Mail

D

Hand Delivered
/1].S. Mail
~
Facsimile (208) 345-1129
Overnight Mail

D
D
D

~
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Overnight Mail
,-..

DECLARATION OF COUNSEL IN SUPPORT OF MOTION IN LIMINE
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF

}

VICTORIA H. SMITH,

} Case No. CV-IE-2014-15352

Deceased.

__________________

)
}

DEPOSITION OF THE REVEREND W. THOMAS FAUCHER
TAKEN DECEMBER 30, 2015

REPORTED BY:
BEVERLY A. BENJAMIN, CSR No. 710
Notary Public

L

SOUTHERN

Court
Rep~rting
Service
Since /970

1-800-234-9611

• ao1se, 10

• ~i?a'?NJ:hM)~ ID

• ~·-~:ti~}}g(> ID

• ONTARJO, OR
541-881-1700

208-345-9611

NORTHERN

1 -800-879-1700

• SP
509

• ~&l~J;l!.\'t49
www.idahocourtreporting.co

EXHIBIT
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The Re,•erend W. Thomas Fancher - Vol. I

In the Matter of the Estate of
Victoria H. Smith

December 30, 2015
Page 2

l

Page4

J

THB DBPOSITION OP TBE REVEREND W. THOMAS

l

PA'OCBBR m,11 talum. 01:1 behalf of tbe Respondent, Vernon K.
3 Smith, attorney representing the Estate of Victoria R.
4 smith, at the offices of H&M Court Reporting service,
S 101 S. Capitol Blvd., Suite 503, Boise, Idaho,
6 c01111Dencing at 1,29 p.m. on December 30, 2015, before
7 Beverly A. Benjamin, Certified Shorthand Reporter and
8 Notary Public within a:od for the State of Idaho, in the

2

2

9

13

,14
15
16
17

18
19

20
21
22

23
24

5
6

7
8
~

APPEARANCES:
Por Respondent and Attorney for the Estate of Victoria
H. Smith:

5

E XH I B I T S
NO.
1

-

DESCR:CPT.tON
Notice of Taking Deposition of Fathe~
Thomas Faucher

:a

•

Article published in Th• Idaho

PAGB
lit

65

StatetMllaD by The Reverend

w.

Thomas

10
11

Paucher, dated 2/25/2006 and statesent

12
13

from the Idaho Register of April 7,
2006 by Bishop Michael Driscoll

BY MR. VERNON K. SMITH

ATTORNEY AT LAW
1900 w. Main Street
Boise, Idaho 83702
vls59@live.com
For Petitioner Joseph H, Smith:
Ellis Law, PLLC
BY Ma. ALLEN B. ELLIS
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
aellis@aellislaw.com

PA.GB

4

above-entitled matter.

10
11
12

3

INDEX

TESTIMONY OP THB RllVllRXND W. 'l'EIOMAS PAUctlllR
Bxulination by Mr. smith

14

15
16

17
18
19

20

:a
22
23

-and-

24

25

25
Page5

Page 3

1

Troupis Law Office, PA

1.

2

BY MR. CHRIST T. TROUPIS
801 East State Street, Suite 50

2

3

4

s

Eagle, Idaho 83616
ctroupis@troupislaw.com

J

4

W. Thomas Faucher. The date is December 30, 2015 and

s the time is approximately I :30. This deposition was
scheduled pursuant to notice given to Father Faucher,
who has agreed to appear without the requirement of the
s subpoena.
9
Let the record also reflect that this
10 deposition is being taken pursuant to the Idaho Rules of
11 Civil Procedure and that all objections are reserved
12 except as to the form of the question.
6
7

6

7

MR. SMITH: By way of introduction. let me
state firstly that this is the deposition and the time
and place scheduled for the deposition of The Reverend

ALSO PRESENT: Joseph H. Smith

8

' 9

10
11
12
13
14

13

EXAMINATION

14

1s QUESTIONS BY MR. SMITH:

15
16
17
18
19
20

16
17
18
,19

21

!21
I

I

:20

22

j22

23
24
25

123
!

24
1. 25

Q. Father, would you please state your full name.
A. W. Thomas Faucher, F. as in Frank,

a-u-c-h-e-r.
Q. How during this deposition would you like me
to refer to you, and by that I mean as "Reverend" or as
"Father"?
A. As Father.
Q. Okay. Father, what is your residence address?
A. My residence address is 5195 Holly Hill Drive,
Boise, Idaho 83703 .

j

M & M Court Reporting Service
(208)345-961 l(pb) (800)234-9611 (208)-345-ltS00(fax)

(l)
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3
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6
7

s
9

10

n
n
n
n
n

11
-12
13
14

15
15
17

1e
19
2o

21
22

23
24
2s

1
3

4

n

n

s
5

1
8

9

10
11
12
13
14

1s
16
17
18
19
2o

21
22

n
n
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Emmett?
A. For three years.
Q. And I take it you are then reassigned?
A. Yes.
Q. And who reassigned you?
A. Bishop Sylvester Treinen.
Q. Where did he send you this time?
A. I was sent back to Sacred Heart Parish in
Boise as pastor.
Q. That began when?
A. June 1979.
Q. And you remained the pastor there how long?
A. For ten and a half years.
Q. I take it you were then reassigned?
A. I was reassigned.
Q. By whom?
A. The new bishop. Bishop Todd Brown.
Q. And where did Bishop Brown assign you to?
A. Bishop Brown assigned me to a special
assignment to do a study of the Roman Catholic Diocese
of Boise and gave me an office at the chancery, the
official church office building, beginning in November
of 1989.
Q. And that is located here in Boise?
A. I take that back. That is not correct.

1990.December31st, 1990.
Q. Were you then reassigned?
3
A. No. I was given a one-year sabbatical, and at
4
the end of the next calendar year I was reassigned
5 effective January 1st, 1992. So 1991 was a sabbatical
6 year for me.
7
Q. Not everyone is familiar with the term
s "sabbatical." Tell us what that is.
9
A. In this case I was gi vcn a year to do studies.
10 So I first went to Florida, I had to live in Florida
, 11 during the months of January, February and March, but I
/ 12 survived that. studying on my own.
, 13
Then I went to England and did a month-long
14 time at a place called Hawkstone Hall in Shropshire,
1s England, which is a sabbatical course.
16
I then went to lsrael and spent six weeks
17 living in Israel, and came back to Rome and then spent
18 four months at a sabbatical center at the Vatican in
iu
Rome.
1
20
Q. And when you say sabbatical in Rome, were you
21 there at the Vatican?
22
A. Yes.
23
Q. Were you housed at the Vatican?
24
A. We were housed in the North American College,
2s which is the seminary connected to the Vatican for
1

2

Page21

Page 19

2

n
n
n
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23
24
25

Beginning -- rm trying to think what month. Anyway,
beginning 1989.
Q. That is here in Boise?
A. That is correct.
Q. What was the purpose of that assignment'?
A. Bishop Brown had recently come to Idaho and
wanted an evaluation of all aspects of the church in
Idaho. And my assignment was to do that evaluation,
write a program which would explain the existence of, or
the present situation with recommendations for changes
for the future.
Q. And by reference to 1'changes for the future,t'
what do you mean by that?
A. In the course of the study, as it came to be
called, there were many recommendations made, and over
the course of the study as those were evaluated they
were reduced or combined.
Some examples of those recommendations would
be changes in the way that laity were prepared for
ministry within the church, recommendations for housing
for priests, recommendations for fmancial compensation
for church workers, recommendations for people to be on
various church advisory boards, et cetera.
Q. You stayed with that assignment for how long?
A. Stayed with that assignment until December of

1
2
3
4

s
6
7

a
9
10
11

12
13

14

1s
15
11
1a
19
20
21
22

23
24
25

students from the United States. And there is a special
part of that for priests who are there on the priest
sabbatical sections. So it is technically Vatican
territory, but it1s above the Vatican itself on
Janiculum Hill.
Q. So that kept you for at least four months
pretty close to the Pope, didn't it?
A. Yes.
Q. Did you talk to the Pope?
A. Yes.
Q. And back then in 1991 which Pope was it?
A. Pope John Paul, II.
Q. With the Pope did you talk about Catholic
doctrine and Catholic dogma?
A. No. What happened on probably four occasions
is that the Holy Father would meet with people from
various international sabbatical programs, including the
American, and you would have the opportunity -- we
would, l did -- have the opportunity to concelebrate
Mass with the Pope. And then there would be afterwards
a coffee hour, and you would go have a cup of coffee, he
would be there. And then in a line you would go meet
him, shake his hand, have your picture taken, exchange a
few words and go on. And I would say I did that
probably four times.

M & M Court Reporting Sen·ice
(208)345-961 l(ph) (800)234-9611 (208)-345-8800(fax)
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Q. At any time during those four times did you
indicate to the Pope that you wanted to radically modify
3 any Catholic dogma or Catholic doctrine?
A. No.
4
Q. Now, your sabbatical ended you say in '92?
5
6
A. Yes.
7
Q. And you then came back where?
A. I was assigned to assist at Saint John's
8
9 Cathedral in Boise from January of 1992 until June of
10 1992. At the same time I had been offered the
ll opportunity to be a lecturer at Ha\vkstone Hall in
12 Shropshire, England. So I was at Saint Jobn1s Cathedral
13 assisting, but at the same time I traveled at two-week
1~ intervals to England to teach at Hawkstone Hall.
15
Q. And every two weeks you would do that?
16
A. No. I did two-week intervals probably in
17 February and May.
18
Q. And was that in conjunction with an assignment
1
2

19
20
21
22
23
24
25

or-A. Yes. I was assisting at the Cathedral.
Q. Saint John's Cathedral.

A. Saint John1s Cathedral.
Q. And so that continued in that fonnat for how
long?
A. Until June of 1992.

nI
1
2

3

4

n

n

s
6
7

a
9
10
ll
12
13
l4
15
16
17
18
19
20

21
22
2.3

n
! \

be loaned by the diocese of Boise to the diocese of
Baker.
3
One of the things they needed was a canon
4 lawyer. I already had numerous degrees from Catholic
University in my seminary education, but in the summer
5
6 of 1994 I traveled to Catholic University in Washington,
7 DC and began a two.year course of canon Jaw, which I
8 completed in the summer of 1996, with a degree in canon
9 law and passed in effect -- we use different language -10 but in cffcct passed the bar of being a canon lawyer.
Then I was assigned to be pastor in Sisters,
ll
12 Oregon, with an office at the chancery in Bend beginning
13 in the fall of 1996.
Q. So I take it you remained on loan?
l4
15
A. I remained on loan from the diocese of Boise
16 to the diocese of Baker until June of 2002.
Q. So you are on loan to Baker, as you've
17
18 described, until June of 2002?
19
A. Yes.
Q. And what then happened?
20
21
A. I was given the opportunity to spend the
22 months of July, August. September, and October in
23 Europe, and I took an assignment as administrator of the
24 church of Saint Andrew's in Kirkcudbright, Scotland.
25 And so I was administrator of Kirkcudbright with its
1
2
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24
25

Q. And then you took a new assignment?

l missions of Castle Douglas and Gatehouse of Fleet for
A. I was assigned as pastor of the parish of our
2 two and a half months, and then led a tour of Britain,
Lady of the Lake in McCall, Idaho.
3 returning back to America and to the diocese of Boise in
Q. And which bishop placed that assignment upon
4 November of2002 where I had been assigned as pastor of
you?
5 Saint Maiis Parish in Boise.
Q. So that began in what month of 2002?
A. Bishop Todd Brown.
6
Q. Bishop Brown was the bishop ofldaho~ the
A. I arrived in November.
7
Idaho Diocese between what years?
Q. Of2002.
8
A. 2002.
A. 1989 to 1999.
9
Q. Now, is that then your first official
Q. So you are now up in McCall, Idaho on
10
assignment for how long?
l1 association with the St. Mary's Parish?
A. Two years.
A. Yes.
12
Q. And when you came to St. Mary's in '02, who
13
Q. And you completed that assignment in '94 or
did
you replace?
14
'95?
A. A little background: In 1998 the last pastor
A. '94.
15
Q. Are you then reassigned?
lo of St. Mary's had been reassigned, that was Father
17 Andrew Schumacher. And the parish of St Mary's was
A. Not exactly. The neighboring diocese to the
18 made a mission of Saint John's Cathedral. So
west is the diocese of Baker, the c.hancery for which is
in Bend, Oregon. The bishop of Baker approached me and 19 technically the pastor was the pastor of the cathedral,
20 Father Joseph McDonald
said that because of some clergy shortages and some
A priest was assigned to assist and be at
21
clergy needs in his diocese, would I be willing to be
22 St. Mary's, and the first of the priests who was there
loaned by the diocese ofBoisc to the diocese of Baker.
And after discussing this -- after his
23 was Father Patrick Dennis. Then Father Patrick Dennis
discussing this with Bishop Brown and my discussmg this 24 was replaced by Father Rogation Urassa, U-r-a-s-s-a.
But he was not the pastor. The pastor was
with Bishop Brown, the agreement was made that I would 25

M & M Court Reporting Service
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Signed: 10/3/2016 04:25 PM

FILED By: _-ob~..:..=...:....;......::;.._ _ _ De puty Cferk
Fourth Jud·cial rnstrmct, Ad a Courritv

CH RISTO PH ER D. RI CH, C~e rk

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83 713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
5934 Yaquina Head Way
Boise, Idaho 83 714
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Contestant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,
Deceased.

)
)
)
)
)

Case No. CV IE 2014 15352
CONTESTANT'S WITNESS
AND EXHIBIT LIST

Comes now the contestant, through his attorneys of record, and discloses his prospective
trial witnesses and exhibits.

WITNESSES
1. Joseph H. Smith, Sr.;

2. Sharon D. Smith;

3. Joseph H. Smith, Jr;
CONTESTANT'S WITNESS AND EXHIBIT LIST- I

001283

4. Shelly Smith;
5. Katherine Laxon;
6. Sharon Bergmann;
7. Custodian of Medical Records, St. Al's;
8. Custodian of Medical Records; Ada County Coroner;
9. Custodian of Medical Records; Harrison's Hope;
10. Lesli Fieselman (owner of Enchanting Objects);
11. Lori Kerby (owner of Enchanting Objects);;
12. Father Faucher;
13. Jessica Garrison;
14. Lyman Belnap.
EXHIBITS

Attached hereto.
Dated this 3'd day of October, 2016.

Attorney fdt Contestant

CONTESTANT'S WITNESS AND EXHIBIT LIST- 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 3'ddayofOctober, 2016, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83 702

_ _ U.S. Mail, postage prepaid
X Hand delivery
_ _ Overnight delivery
_ _ Facsimile (345-1129)

Ericka Judd
Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

___x_ Hand delivery

_ _ U.S. Mail, postage prepaid
_ _ Overnight delivery
_ _ Facsimile (331-1529)

(

~

.~ /

Allen B. ~lltt:::

CONTESTANT'S WITNESS AND EXHIBIT LIST - 3
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CONTESTANT'S EXHIBIT LIST
ADA COUNTY - Case No. CV IE 14-15352
Subject to Revision
Exhibit

Date
Offered

Stipulation

Objection

Ruling
(for use
by
Court)

Description

I

Holographic Will 2-14-1990

2

Greeting cards (group exhibit)

3

St. Alphonsus records

4

Power of Attorney (2008)

5

VK's conveyance of assets to LLC
(2012)

6

VK's conveyance of Mrs. Smith's
membership in the LLC to himself
(2012)

7

Annual Report (2014) of VHS
Properties, LLC

8

Letter from Vernon to Ellis/Troupis:
5/27/2016

9

Letter from Vernon to Ellis/Troupis:
6/3/2016

10

Motion for In Camera Review

11

Quitclaim deed 2012 (2001 N.
Raymond)

12

Quitclaim deed 2012(5933 N.
Branstetter/W Chinden Blvd)

13

Quitclaim deed 2012 (Jefferson
County)

14

Quitclaim deed 2012 (1807 W. Idaho
St)

15

Quitclaim deed (Winnemucca, NV)

16

Quitclaim deed (Lot 5, 6 & 7, Blk 29
Fairview Addition)

17

Quitclaim deed (South Cole Rd/South
Pleasant Valley Rd)

18

Power of attorney ( 1999)

Notes
(for use by
Court)

001286

CONTESTANT'S EXHIBIT LIST
ADA COUNTY - Case No. CV IE 14-15352
Subject to Revision

19

Harrison Hope records

20

Checks reflecting loan/gifts to Joe
Smith, Jr. From Mrs. Smith

21

1972 lease agreement (VK office)

22

Warranty Deed (Victoria to Joseph 1986)

23

1992 Release - releasing Joseph Smith

24

Certificate of death (9/11/2013)

25

Family pictures (group exhibit)

26

Letter from Joe Smith to Judd Howard
& Carol Blessinger - 12-3-91

27

Letter from Joe Smith to Terrell &
Marsha Smith- 12-3-91

28

Letter from Joe to VK - 12-4-91

29

Letter from Sharon to Victoria - 9-2392

30

Letter from Joseph to Victoria - Jan
1993

31

Letter from Sharon to Victoria - 10-1893

32

Letter from Sharon to Victoria - 12-2893

33

Letter from Joseph to Victoria - 1-2794

34

Letter from Joseph to Victoria - 8-2394

35

Letter from Joseph to Victoria - 10-1994

36

Letter from Victoria to Joseph - 10-3194

37

Letter from Joseph to Victoria - 11-494

001287

CONTESTANT'S EXHIBIT LIST
ADA COUNTY - Case No. CV IE 14-15352
Subject to Revision

38

Letter from Joseph to Victoria - 6-1495

39

Letter from VK and Victoria to Joseph
- 12-29-99

40

Letter from Joseph to Victoria - 2-2400

41

Letter from Joseph to Victoria - 10-1601

42

Letter from Victoria to Joseph - 10-1801

43

Letter from Fred DePold to Mr. Smith 7-11-05

44

Letter from Joseph to Victoria - 2-2606

45

Letter from Justin Hubble to Joseph 2-1-07

46

Letter from Steven Schuster to Victoria
and Joseph - 3-26-07

47

Email from V. Converse -9-18-2013

48

Letter from Sharon to Vicki - Oct 2013

49

Vernon's court ordered accounting
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10/03/2016

12:35

2083451129

1/ERNCtl K SMITH

OCT O3 2016
CHRISTOPHER D. RICH, Clerk

RORY R. JOl'l"ES .

By ELYSHIA HOLMES

ERIKA P. JUDD

DEPUTY

JONES•GLEDHILL •FlJHRMAN•GOURLEY, P.A.

The 9"' & Idaho Center
225 North~ Street, Suite 820
P.O. Box 1097 . ' .

Boise, ID 83701
Telephone: ~08) 331-1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241

n·unes@f1o'f!'v,com
VERNON K. SMITH
ATTORNEY AT LAW
1900 W. Main Street

Boise, 'JD 8)702 ·
Idaho State Bar No. 1365
Telephone: . (208) 345-1125
Fax: ·
.{208)345-1129

Attorneys for :Vemon I<. Smith, Jr.
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)

IN THE MATIER OF 1HE ESTATE OF
VICTORIA H. SMITH,
A ·D~ased Individual.

)
) Case No. CV-IE-2014-15352
) RESPONDENT'S
) PRELIMINARY WITNESS

)

AND EXHIBIT LIST

)

)
)

COMES 1:fOW Respondent, Vernon K. Smith, and pursuant to Order of the Court,
docs hcreWith submit a preliminary list of potential witnesses and a list of potential exhibits,

as i~ed herein.·

PRELIMlNARYWITNESSANDEXHJBITLlST. P. l
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10/03/2016
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VERID-4 K SMITH

2883451129

PAGE

03/07

WITNESS LIST
Joseph Smith
6211 Branstetter
Boise, ID; 83714
Sharon Smith
62 u Branstetter
. Boise, ID, 83714
VemonK. Smith, Jr.: 208-345-1125
1900 W. MainStree.t, Boise, ID, 83702

Dr. Wayland Ben Fong: 208-343-6495
. 808 S. La Cassia Dr., Boise, ID, 83705

· Janet Busch: 208-343-6495
808 $.La Cassia Dr., Boise, ID, 83 705
L. David Rands, CPA: 208-336-9666

1010 S. Ortjtard St., Boise, ID 83701

Carolyn Puckett: 208-484-9341
4013 Willow C,:eek Road, Eagle, ID 83616
Royal Von f'uckett: 208-939-0005
.4013 Willow Creek Road, Eagle, ID 83616

Orin Dil~rth: 208-409-1535
700 E. 43 rd, Boise, ID 83703
Felisa Tyler: 208-713-7225
. 1410N. 71h
Boise, Id 83 702

EXHIBIT LIST
200.) 12/12/1960: Holographic Will ofVoroon K. Smith, Sr., Certificate of Proof of Will
and Facts Fowid, Order Admitting W1.ll to Probate and Appointtnent of Executrix, Petition
for P~batc of Will and Appointment of Executrix, Letters Testamentary and Oath.
201.) OSl29n986; Warranty Deed with Property Description from Victoria H. Smith to
Joseph H. Smith. · .
202.) ·

09/070988; Loan from Victoria H. Smith to Joseph H. Smith.

PRELIMINARY WITNESS AND EXHIBIT LIST. P. 2
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10/03/2016

12:35

2083451129

vERNCl-1 K SMITH

PAGE

04/07

203.) 10121Q988: Loan from Victoria H. Smith to Joseph H. Smith.
204.) 10/28/1,989: Loan from Victoria H. Smith to Joseph H. Smith.
205.) 12/08/19~; Gift from Victoria H. Smith to Joseph H. Smith.

206.) 12/18/1989; Gift from Victoria H. Smith to Victoria Smith Converse.
207.)

12/26/1989: Gift from Victoria H. Smith to Vernon K. Smith.

208.)

02/14/1990: Holographic Will of Victoria H. Smith.

209.) · 03/04/1990: Card from Victoria H. Smith to Jessica.
210.) 06129i1990: Loan from Victoria H. Smith to Joseph H. Smith.

21 I.) 07/30/1990: Loan from Victoria H. Smith to Joseph H, Smith, Jr.
212.) . i2/21/1990: Gift from Victoria H. Smith to Victoria Smith Converse.

213.) · 02/12/1991: Loan from Victoria H. Smith to Joseph H. Smith.
214.) 03/04/1991; Card from Victoria H. Smith to Jessica.
215.) 04/01/1991: Loan from Victoria H. Smith to Joseph H, Smith, Jr.
216.) 09/30/1991: Letter from VictoriaH. Smith to Kate and Jim.
217.)

10/18/1991: Card from Victoria H. Smith to Shelly and Joe.

218.)

1:2/03/1991: Letter from Joseph H. Smith to Judd Howaro and Carol Blessinger.

219.) 12/03/1991: Letter from Joseph H. Smith to Terrell and Marsha Smith.
220j 12/04/1991 :_ Letter from Joseph H. Smith to Vemon K. Smith, Jr.
221.)

03/04/1992: Card from Victoria H. Smith to Jessica.

222.) · 09/20/1992i Release and Indemnification Agxeement between Joseph H. Smith and
Victoria H. Smith.
223.) . 09/23/1992: _Letter from Sharon Smith and Joe Smith to Victoria H. Smith.
224.) ·011??/1993: Letter from Joseph H. Smith to Victoria H. Smith.

PRELIMINARY WITNESS AND EXHIBIT LIST. P. 3
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225.) 03/04/1993: Cord from Victoria H. Sm.ith to Jessica.

226.) 10/18/1993: Card from Victoria H. Smith to Joe.
227.} JO/i.8/1993: Letter from Sharon Sm.ith to Victoria H. Smith.
228.)

12/28/1993: Letter from Sharon Smith to Victoria H. Smith.

229.} 01/27/1994: Letter ftom Joseph H. Smith to Victoria H. Smith.
230.) 03/04/1994: Card from Victoria H. Smith to Jessica
231.) 08/23/1?94: Letter from Joseph H. Smith to Victoria H. Smith.
232.} 09/18119$4; Card from Victoria H. Smith to Joey.
233 .)

l0fl8/1994: Card from Victoria H. Smith to Joseph.

234.)

10/190994{ Letter from Joseph H. Smith to Victoria H. Smith.

235.) 10/31/1994; Letter from Victoria H. Smith to Joseph H. Smith.
236.) 11/04/1994: LetterfromJosephH. Smith to VictoriaH. Smith.

237 .) · 03/04/1995: Card from Victoria H. Smith to Jessica.
238.) . 06/14(1995: Lener from Joseph H. Smith to VictoriaH. Smith.
239.) 03/04/199(>:" Card from Victoria H. Smith to Jessica.
240.)

03/04il?97: Card from Victoria H. Smith to Jessica.

241.)

00/00/1998: Card from VictoriaH. Smith to Shelly.

242.}

10/18/1998: Card from Victoria H. Smith to Joey.

243.) 07/1Sli999: Durable Power of Attorney by Victoria H. Smith.
244.)

12129/1?99: Letter from Victoria H. Smith and Vernon K. Smith to Joseph H. Smith.

245.) 02/24/lO00: Letter from Joseph H. Smith to Victoria H. Smith.
246.)

10/??/2000: OUd from Victoria H. Smith to Joey.

247.) 00/??/2000: Caxcl from VictoriaH. Smith to Shelly.
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248.) 10/J.6/2001; Letter from Joseph H. Smith to Victoria H. Smith.
249.) 10/18/2001: Letter from Victoria H. Smith to Joseph H. Smith.

2SO.) 12/?'l/2001: Card from Victoria H. Smith to Shelly, Joey, Jessica and J. T.
251.)

12/??/2002: .Card from Victoria H. Smith to Shelly, Joey, Jessica and J.T.

252.) 12/??/l003: Card from VictoriaH. Smith to Shelly,Joey,Jcssicaand J.T.

253.) • 12/??12003; Card from Victoria H. Smith to Shelly, Joey, Jessica and J.T.
2S4.) 12/??/2004: Card from Victoria H. Smith to Shelly, Joey, Jessica and J.T.
25S.) 02/26/2006:Letter from Joseph H. Smith to Victoria H. Smith.
256.) .04/11/2008: Durable and Irrevocable Power of Attorney.
257.) Ol>al/2013: Obi.tum)' for Victori" H. Smith.

258.) 09/18/2013: E Mail from Vicky (Smith) Converse to Vernon, Joe and Sharon.
259.) l0Ql/2013: E-Mail from Sharon Smith to Vernon K. Smith.
260.) 10/1112013: E·Mitil from Sharon Smith to Victoria Smith Converse.
Respondent reserves the right to use exhibits identified by any other parties to this
litigation and to further amend or supplement his lists of Cldrlbits. Respondent also reserves
the right to use all other physical eviden<:c identified bx_yJlllll.ef-":E~~~

Respondent reserves the right to use rebuttal exhi

including for putp0ses of impeachment
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 3"' day of October, 2016, a true and correct copy
of the foregoing ~NDENT VER.t'IION K. SMITH'S MODIFIED
PRELIMINARY WITNESS and EXHIBIT UST was served upon the following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. E?<J>lorer Dr., Suite l 40
Boise.,Idaho 83713.
Rory il. Jones
Erika P, Judd
JONES t GLEDHILL • FUHRMAN •
GOURLEY, P.A. .
The 9lh & iciaho Center
225 North 9"' Street, Suite 820
P.O. Boit 1097
Boise, ID 83701

(

D

f

Hand Delivered
U.S.Mail
Facsimile (208) 345-9564
Overnight Mail
~-d~~
Facsimile (208) 331-1529
Overnight Mail

Christ Troupis
Troupis Law Office, PA
801 E. State Sm:et,' Ste. SO
Eagle, ID 83616
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Electronically Filed
10/10/2016 4:40:49 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Phyllis Morriss, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax: (208) 345-1129
I.S.B. # 1365

RORY R. JONES
ERIKA P. JUDD
JONES + GLEDHILL + FUHRMAN
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331 -1170
Facsimile: (208) 331 -1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
r jones@idalaw.com

+ GOURLEY, P.A.

Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

RESPONDENT'S SECOND MOTION IN
LIMINE

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon K.
Smith"), and submits this Second Motion in Limine. This Motion in Limine is made with respect
to witnesses and exhibits identified by Petitioner Joseph H. Smith in his October 3, 2016,
Contestant's Witness and Exhibit List. For the reasons provided in Respondent's [First] Motion

RESPONDENT'S SECOND MOTION IN LIMINE
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in Limine, filed September 30, 2016, and as further supported by the accompanying memorandum
submitted herewith, Respondent seeks an order excluding the following witnesses and proposed
exhibits:
Witnesses:
1. Lyman Belnap
2. Leslie Fiesleman
3. Lori Kerby
Exhibits:
4. Proposed Exhibits 3, 5-19, 21, 43, 45, 46, 48, 49

This motion is further supported by the accompanying memorandum submitted herewith.
Respectfully submitted this 10th day of October, 2016

Attorneys for

RESPONDENT'S SECOND MOTION IN LIMINE
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 10th day of October, 2016 a true and correct copy of
the foregoing Respondent's Second Motion in Limine was served upon the following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Overnight Mail
Email: aellis@aellislaw.com

Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-1129
Overnight Mail
Email: vkslaw@live.com

Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Overnight Mail
Email: ctroupis@troupislaw.com

~
~

Er

~
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Electronically Filed
10/10/2016 4:40:49 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Phyllis Morriss, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax: (208)345-1129
I.S.B. # 1365

RORY R. JONES
ERIKA P. JUDD
JONES + GLEDHILL • FUHRMAN
The 9th & Idaho Center
225 North 9th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones@idalaw.com

+ GOURLEY, P.A.

Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,
Deceased.

DECLARATION OF COUNSEL IN
SUPPORT OF SECOND MOTION IN
LIMINE

ERIKA P. JUDD declares and affirms as follows pursuant to Idaho Code§ 9-1406:
1.

I am an attorney with Jones Gledhill Fuhrman Gourley, P.A., one of the attorneys

of record in this matter for Respondent Vernon K. Smith. I am over the age of eighteen ( 18) years

DECLARATION OF COUNSEL IN SUPPORT OF SECOND MOTION IN LIMINE
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of age and am competent to testify regarding the matters set forth herein. I make the following
statements based upon my own personal knowledge.
2.

Attached hereto as Exhibit 1 is a true and correct copy of pertinent portions of

Respondent's Interrogatories and Requests for Production of Documents to: Joseph H. Smith with
responses thereto.
3.

Attached hereto as Exhibit 2 is a copy of the Declaration of W. Lyman Belnap,

dated June 7, 2016, provided herewith for the convenience of the Court.
4.

Attached hereto as Exhibit 3 is a copy of Petitioner's Expert Witness Disclosure,

dated April 22, 2016.

I declare under penalty of perjury pursuant to the law of the State of Idaho that the
foregoing is true and ~~ect.
Dated this

./e_ day of October, 2016.

,-

~

DECLARATION OF COUNSEL IN SUPPORT OF SECOND MOTION IN LIMINE
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this~
y of October, 2016 a true and correct copy of
the foregoing Declaration of Counsel in Support of Second Motion in Limine was served upon
the following:

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Email: aellis@aelJislaw.com

Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702

D
D
D/
Llf'

Hand Delivered
U.S. Mail
Facsimile (208) 345-1129
Email: vkslaw@live.com

Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Email: ctroupis@troupislaw.com

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83 713

fr

~
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STEPHEN T. SHERER
SHERER & WYt\KOOP, LLP
730N. MAIN ST.
P.O.BOX31
MERJDIAN, ID 83680
(208) 887-4800
FAX (208) 887-4865
I.S.B. #3605
Attorneys for Petitioner Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATES OF )
)
Vernon K. Smith I and Victoria H. Smith, )
)
)
)
Deceased.
)

0

CASE NO. CV-IE-2014-15352
JOSEPH H. SMITH'S RESPONSES
TO INTERROGATORIES AND
REQUEST FOR PRODUCTION
OF DOCUMENTS

INTERROGATORY NO. 1: State the complete identity of the Petitioner or Petitioners
seeking the Intestate Probate of the deceased, Victoria H. Smith, setting forth the "identity" as
defined, and include their Social Security numbers, residence addresses, and their place of
residence where the service of process may be effectuated.
ANSWER TO INTERROGATORY NO. 1: Petitioner objects to providing his social
security number. Without waiving such objection, Petitioner is Joseph Haverl Smith. His social
security number not included as such information is a protected government issue number,
Vernon K. Smith, Jr. has no discemable need to such information, and such information is not
likely to lead to the discovery of relevant evidence.
Joseph H. Smith resides at 6211 Branstetter St., Boise, Idaho 83714. Process may be
effectuated by service on Petitioner's attorney, Stephen T. Sherer at 730 N. Main St., Meridian,
Idaho 83642.
INTERROGATORY NO. 2 : State the full names and identities, addresses and telephone
numbers of every person known to you, or known to your present or former attomey(s) who have

_Q

any knowledge of or who purport to have any knowledge of the substance or subject matter of
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 1

EXHIBIT
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ANSWER TO INTERROGATORY NO. 9: Respondent provided the documents,
affidavits, and application to Petitioner. Petitioner will utilize the facts and allegations in such
documents to show undue influence. Petitioner objects to showing how he will use such facts as
that part of the interrogatory seeks the mental impressions and trial strategies of Petitioner's
counsel.
INTERROGATORY NO. 10: With respect to each and every allegation, assertion,
contention and claim contained in your Petition for Formal Adjudication of Intestacy and Formal
Appointment of Personal Representative of the Decedent, specifically list, identify and describe
in detail each and every document or exhibit you claim exists to support your Petition, and you
claim exists to defeat the claims contained in the Petition of Vernon K. Smith, Jr., for the Formal
Probate of the Decedent, and his Petition for formal appointment of Personal Representative,
pursuant to the terms of the Holographic Will. Pursuant to Rule 34, I.R.C.P, this requested
information does constitute notice to you and that you are required to produce all those
documents, items of evidence and exhibits as you have referred to them, and as identified and
disclosed by you in your responses to these Requests, and that your production shall be

Q

accomplished by the production of a clearly legible and readable copy of such documents(s),
tangible items of evidence and exhibit(s) identified and referred to in your responses to these
interrogatories.
ANSWER TO INTERROGATORY NO. 10: Petitioner objects to Interrogatory No. 10
in that it is unduly burdensome. Without waiving such objections, please see documents
attached.
INTERROGATORY NO. 11: Have you, your attorney(s), or any agent, investigator,
private detective, or interviewing personnel, or any other person of any firm, entity or
association. including any corporation or limited liability company so defined, acting for or on
behalf of your or your attorney, ever engaged any expert or experts to analyze or investigate any
aspect of any tangible item, document, evidence or exhibit, with the purpose ofreviewing your
claim, allegations, assertion or contention as you have raised in your Petition, including but not
limited to any handwriting experts, forensic or documentary analysis, or any effort to evaluate
the authenticity, authentication, validity, or any other aspect of the Holographic Will of the

D

Decedent, Victoria H. smith, relating in any way to its execution, validity, enforceability or
expressed intention therein. If you have engaged any expert or experts to address any aspect of
JOSEPH 1-1. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 8
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any of your claims, contentions, assertions or allegations in your Petition filed in this matter,
described in detail the following:
(a) State their name, address, phone numbers, fax numbers and e-mail domain, and
provide a current curriculum vitae including the name and address of each school or university
attended any special education or training in their field of expertise; the date sof any school,
institution of higher learning, or university attendance, and the nature of each degree received
including and from which institution or university received.
(b) State whether or not the expert has performed any tests, investigations, evaluations,
analysis or examinations of any items, evidence, alleged facts, records and exhibits you have
identified above and related to this litigation and if so, (i) indicate what dates these were
conducted; (ii) whether any conclusions were reached as a result of the tests, investigations,
evaluations, analysis or exan-iination, (iii) provide the identification of the person who has
present custody of each item tested, evaluated, analyzed or examined; (iv) whether a report was
submitted setting forth opinions or conclusions, and, if so, the dates any report was submitted,
the name and address of persons with present custody thereof; and provide a cpy of any such

Q

reports punitive to the Civil Rules ofProcedure, and
(c) For each expert witness you identify, state the subject matter, substance of the facts
and opinions on which the expert is expected to testify.
ANSWER TO INTERROGATORY NO. 11: Petitioner objects to Interrogatory No. 11
in that it seeks the identity and opinions of experts not expected to testify. Without waiving such
objection, Petitioner has not retained any expert expected to testify at this time.
INTERROGATORY NO. 12: State whether Joseph H Smith, petitioner in these
proceedings, or any other Petitioner to be identified by you herein, was ever previously a party to
any suit, action, lawsuit or judicial proceeding, whether it be civil, criminal or administrative
proceedings, and as to each such action, lawsuit, criminal action, administrative action or
proceeding, state the name of the parties, the caption and case number, the courts, tribunals, or
administrative agencies, the date the matter was filed, the nature of the matter, the disposition of
the matter, and the attorneys who represented each party in each such matter. You are also
herewith requested pursuant to Rule 34, I.R. C.P., to produce all documents that identify and
support your response, specifically identifying in such documentation, the full and complete

<)

name of Joseph H. Smith, and any other petitioner herein seeking formal Application of Intestacy
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 9
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7.

The assets allegedly transfe1Ted to VHS Properties, LLC were conveyed pursuant

to a conveyance executed by Vernon K. Smith, Jr., Victoria H. Smith's fiduciary. Victoria H.
Smith received no consideration for the transfer. The subsequent assignment of her interest
simply was an artifice to remove all of her assets from her estate. The breach of fiduciary duty,
combined with the undue influence exercised by Vernon K. Smith, Jr. in the execution of
Victoria H. Smith's holographic will, served to wrongly convert her property ..
In general, Respondent has simply provided his own speculation as to the relationship of
Petitioner Joseph H. Smith and his mother, having not been present or a party to most of the
conversations and interactions between Joseph H. Smith and his mother.

REQUEST FOR PRODUCTION NO. 1: Produce all relevant evidence, including all
tangible items, documents, records, photographs, videos, pictures, electronic data, digital data
and items of every kind, nature and format that exists, either in an original form or copy form,
which in any way relates to the subject matter and issues in this action, and the identification and

Q

production thereof has been requested herein.
RESPONSE TO REQUEST NO. 1: Petitioner objects to Request for Production No. I in
that it is overly broad, unduly vague, and unduly burdensome, and seeks to invade the
attorney/client privilege and attorney work product privilege. Without waiving such objection,
see the documents attached.
REQUEST FOR PRODUCTION NO. 2: Produce all documents, records and tangible
items of evidence you intend for use at any trial, hearing or proceedings to occur on the merits of
this action, which you claim or believe will support your allegations, assertions, contentions and
claim set forth in your Petition.
RESPONSE TO REQUEST NO. 2: Petitioner has not determined what documents he
will offer into evidence, but such offer may include any of the documents exchanged in
discovery between the parties.
REQUEST FOR PRODUCTION NO. 3: Produce a copy of all reports completed by any
expert identified and disclosed in the Interrogatories, including the statement(s) as to the
substance of the facts and the opinions and concl usions of such experts.

-0
JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 14
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RESPONSE TO REQUEST NO. 3: Petitioner objects to Request for Production No. 3 in
that the request follows an interrogatory which moves beyond the scope of discoveries permitted
by the Idaho Rules of Civil Procedure. Without waiving such objection, Petitioner has not yet
retained experts who are expected to testify in this litigation.
REQUEST FOR PRODUCTION NO. 4: Produce any and all reports prepared by
persons who have been used as consultant by any Petitioner(s).
RESPONSE TO REQUEST NO. 4: Petitioner objects to Request for Production No. 4 in
that such report, if in existence, would be attorney work product privileged.
REQUEST FOR PRODUCTION NO. 5: Produce a copy of each and every document
which either supports or tends to refute any contentions, allegations, assertions and claims made
by any Petitioner(s).
RESPONSE TO REQUEST NO. 5: Request for Production No. 5 appears duplicative of
Request for Production No. 1, and for such reason Petitioner objects to such request for
production. Without waiving such objection, please see documents attached.

(/I,

0

DATED this

JI

day of December, 2014.
SHERER & WYNKOOP, LLP

Stephen . Sherer, of the firm,
Attorneys for Joseph H. Smith

JOSEPH H. SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR
PRODUCTION OF DOCUMENTS - 15
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VERIFICATION
STATEOFIDAHO )
) ss.
County of Ada
)
JOSEPH H. SMITH being first duly sworn deposes and states:
I am the petitioner in the foregoing action; I have read the foregoing JOSEPH H.
SMITH'S RESPONSES TO INTERROGATORIES AND REQUEST FOR PRODUCTION OF
DOCUMENTS, I know the contents thereof, and believe the facts stated therein to be true and
correct to the best of my knowledge.
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Residing at Meridian, Idaho
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, ldaho 83713

208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
Attorney for Petitioner

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN TIIB MATTER OF THE ESTATE OF

)

Case No. CV IE 2014 15352

)

Victoria H. Smith,

)
)

Deceased.

DECLARATION OF W. LYMAN
BELNAP

)

I, W. Lyman Belnap, pursuant to l.R.C.P. 7(d) and 1.C. § 9-1406, declare as follows:
I.

I make this declaration based upon my personal knowledge and am competent to

testify to the matters contained herein.
2.

I am an attorney at law duly admitted to the Idaho State Bar in 1978. My curriculum

vitae is attached to Petitioner's Expert Witness Disclosure.
3.

I have been retained in this matter by petitioner Joseph H. Smith to opine on various

issues including whether the power of attorney executed by Victoria H. Smith extended to agent
Vernon K. Smith ("Vernon,,) the power to make gifts. As set forth more specifically below, I have
concluded that the aforesaid power of attorney did not empower Vernon to make gifts of Mrs.
Smith's property.
4.

· In preparation for my testimony in this matter, I have reviewed the following
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documents {the referenced exhibits are attached to the Seventh Declaration of Allen B. Ellis):
( 1) 2008 power of attorney from Victoria H. Smith ("Mrs. Smith") to Vernon (Exhibit 2);
(2) Certificate of Organization of VHS Properties, LLC (Exhibit 3);

(3) 2012 transfer of Mrs. Smith assets to VHS Properties. LLC by Vernon using the 2008

power of attorney (7/4/2012) (Exhibit 4);
(4) 2012 assignment of Mrs. Smith's membership interest in VHS Properties to Vernon

(Exhibit 5); and
(S) Annual Reports (2013, 2014, and2015) (Exlubit 6).

5. After the power of attorney was signed by Mrs. Smith in 2008, Vernon used this power
of attorney Lo transfer all ofher assets to a limited liability company, VHS Properties, LLC, created
on July 3. 20 I 2, and consisting of two members, Mrs. Smith and Vernon. On the next day, July 4111,
Vernon transferred Mrs. Smith's assets to the LLC, thus creating the first gift of half her estate to
himself. On the same day, he transferred Mrs. Smith's membership to himself, thereby creating
another gift to himself. Thereafter, on some unknown date, Vernon withdrew as a member of the
LLC and installed his wife, Victoria L. Smith, as the sole member of the LLC.
6.

Vernon's conduct was a breach of bis fiduciary duty to act in (a) good faith, (b)

loyally for the principal•s benefit, and (c) remain within the scope of authority granted (Idaho Code
§15·12-114). In that latter regard, the power of attorney did not grant Vernon the power to make
gifts. Underldaho Code § 15-12-20 l, an agent under a power of attorney can make gifts "only ifthe

power of attorney expressly grants the agent the authority" to do so.
7.

In conveying to himselfa halfinterest in the LLC and then gifting Mrs. SmithI s other

halfofthe membership in the LLC to himself. Vernon widertook gifting which was outside the scope
of authority of the power of attorney.
DECLARATION OF W. LYMAN BELNAP - 2
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I declare under penalty ofperjury pursuant to the laws ofthe State ofldaho that the foregoing
is true and correct.

r-

Dated this _:!_ day of June, 2016.

Wm. Lyman Belnap

CERTIFICATE OF SERVICE
I HEREBY CER1JFY That on this

.
.
L~ day of June, 2016,
I caused to be served a true and

correct copy of the foregoing document by the method indicated below, and addressed. to the
following:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

_
U.S. Mail, postage prepaid
_ _ Hand delivery
_
Overnight delivery
_ L Facsimile (345-1129)

~

Allen ~ L . 7 ' , .
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ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (!'el)
208/345-9564 (Fax)
ISB No. 1626
CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
80 I E. State Street, Suite 50
Eagle, Idaho 83616
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549

Attorneys for Petitioner
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF

)

Case No. CV IE 2014 15352

)

Victoria H. Smith,

)
)

Deceased.

PETITIONER'S EXPERT
WITNESS DISCLOSURE

)

Comes now petitioner Joseph H. Smith, through his attorney of record, and discloses his
expert witness as required by Order Governing Proceedings and Setting Trial filed March 2, 2016.
l. Expert: William Lyman Belnap, attorney at law, Belnap Legal, PLLC, 12554 W. Bridger

Street, Ste. 120, Boise, ID 83713; Phone: (208) 375-2100; Fax: (208) 375-5444 See attached
curriculum vitae.
2. Opinion:

Utilization ofhologra,phic will: In the context of the Victoria Smith estate,

PETITIONER'S EXPERT WITNESS DISCLOSURE - 1
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utilizing a holographic will would not be recommended given the high asset value of the estate. By
inter-vivos gifts and other estate planning tools, including trusts, gift truces can be minimized. The
traditional use of a holographic is usually limited to small estates or exigent circumstances, e.g.,
imminent death or the inaccessibility of attorney assistance. As I understand the circumstances of
Mrs. Smith's holographic will, there was no justification for V .K. Smith ("V.K.") her sole counselor,
not referring Mrs. Smith to an estate planning specialist.
V. K. Smith's utilization of a power ofattorney from Mrs. Smith: After the power of attorney
was signed by Mrs. Smith in 2008, V.K. used this power of attorney to transfer all of her assets to
a limited liability company, VHS Properties, LLC, created on July 3, 2012, and consisting of two
members, Mrs. Smith and V.K., thus creating the first gift of half of her estate to himself. On the
next day, July 4 111, V.K. transferred Mrs. Smith's assets to the LLC. On the same day, he transferred
Mrs. Smith's membership to himself, thereby creating another gift to himself. Thereafter, on some
unknown date, V .K. withdrew as a member of the LLC and installed his wife, Victoria L. Smith, as
the sole member of the LLC.
V.K.'s conduct was a breach of his fiduciary duty to act in (a) good faith, (b) loyally for the
principal's benefit, and (c) remain within the scope of authority granted (Idaho Code §15-12~114).
In that latter regard, the power of attorney did not grant V .K. the power to make gifts. Under Idaho
Code § 15-12-201, an agent under a power of attorney can make gifts "only if the power ofattomey
expressly grants the agent the authority" to do so.
In conveying to himself a half interest in the LLC and then gifting Mrs. Smith's other half
of the membership in the LLC to himself, V.K. undertook gifting which is outside the scope of
authority of the power of attorney.
PEllTIONER'S EXPERT WITNESS DISCLOSURE -2
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Dated this 22nd day of April, 2016.

Allen B. Ellis
Attorney for Petitioner

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 22 nd day of April, 20 I 6, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

V.K. Smith

_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
___x__ Facsimile (345-1129)

Attorney at Law
1900 W. Main
Boise, Idaho 83 702

Allen'~
1
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WILLIAM L. BELNAP CURRICULUM VITAE
Mr. Belnap has been practicing law in the Treasure Valley for nearly four decades, and he is the
founding partner of Belnap Legal, PLLC. From the inaugural days of his career serving as a law clerk
to the Honorable Marion J. Callister, of the U.S. District Court in Idaho, and throughout private
practice, he has built a solid reputation as one of the most respected and trusted lawyers in Idaho. His
years of practice have afforded him wide-spread expertise in many areas of the law, including
business and corporate law, entity formation, entrepreneurial startups and private business,
international business and transactions, real estate, wills, trusts, estate planning, probate, family law,
adoption, and others.
Formerly, Mr. Belnap served as general counsel to one ofldaho's largest land developers, overseeing
projects as far reaching as the Hawaiian Islands. Through his experience, he has developed a broad
understanding of business and real estate law and has been able to effectively represent clients with
those needs. Over the years, he has also developed an expansive knowledge base of all aspects of
business law, which has lent to extensive experience assisting clients with business formation,
ownership, operational and disposition needs.

In addition to Mr. Belnap's time as general counsel and his many years in private practice, on two
occasions he had the privilege to serve as international legal counsel for The Church of Jesus Christ
of Latter Day Saints (LDS Church) in Mexico, Central America and the Caribbean (1984-1987;
1998-2001). In these positions, he oversaw and managed a wide array oflegal issues, including all
international law matters, governmental relations, tax issues, land acquisition, construction and
architectural contracts, dispute resolution, labor and immigration.
AREAS OF PRACTICE
Adoptions
Agricultural Law
Business & Corporate Law
Charitable Planning
Commercial Leasing
Estate Planning (Wills, Trusts, Probate & Estate Administration)
Guardianships & Conservatorships
International Law
Nonprofit & Tax~exempt Organizations
Real Estate

LANGUAGES
Spanish

ADMISSIONS
Idaho-All Idaho State Courts
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U.S. District Court- District ofidaho
U.S. Bankruptcy Court- District ofldaho

EDUCATION
J.D., Brigham Young University
B.A., Brigham Young University

REPRESENTATIVE MATTERS
Representation of the world's largest potato handling equipment manufacturer, based out ofldaho
Represented large farm & dairy in acquiring Fifty Million ($50,000,000.00) dollar line of credit
Representation of The Church of Jesus Christ ofLatter Day Saints for six (6) years as general foreign
legal counsel in Mexico, Central America and the Caribbean
Founded and operates Idaho's largest international, Hague-qualifie~, adoption agency
Representation of several large corporations and other entities in opening cross-border operations
in Latin America
Representation of hundreds of companies in Idaho, including formation and ongoing business
counseling
Representation of several construction and development companies, including their contract drafting
and review
Representation of and counsel to Boise1 s Somalian community

MEMBERSHIPS & AFFILIATIONS
Idaho State Bar Association
American Bar Association
Steven's Henagar College-Curriculum Advisory Board
Duke Family Foundation, Inc. -Executive Director
CASI Foundation For Children, Inc. -Founder, Director & President
Women's Business Center ofldaho-Advisory Council Member
Women's Business Center ofldaho-Meet The Masters Legal Presenter
Seminar: Meet the Masters-Business Formation and Entity Selection, Idaho Women's Business
Center, June 2014
Seminar: Meet the Masters-Corporate Governance & Risk Management, Idaho Women's Business
Center, June 2014
Seminar: Meet the Masters-Employment Law Issues, Idaho Women's Business Center, June 2014
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Electronically Filed
10/10/2016 4:40:49 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Phyllis Morriss, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax: (208)345-1129
I.S.B. # 1365

RORY R. JONES
ERIKA P. JUDD
JONES t GLEDHILL t FUHRMAN t GOURLEY, P.A.
The 9 th & Idaho Center
225 North 9 th Street, Suite 820
P.O. Box 1097
Boise, ID 83701
Telephone: (208) 331 -1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones @idalaw.com
Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

MEMORANDUM IN SUPPORT OF
SECOND MOTION IN LIMINE

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon K.
Smith"), and submits this Memorandum in Support of Respondent's Second Motion in Li mine.

MEMORANDUM IN SUPPORT OF SECOND MOTION IN LIMINE
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I.

BACKGROUND AND PRIOR PROCEEDINGS

The background and prior proceedings pertinent to this motion are set forth in
Respondent's Memorandum in Support of [First] Motion in Limine. This motion supplements the
prior Motion in Limine to include additional witness and exhibits identified by Petitioner Joseph
H. Smith in his Contestant's Witness and Exhibit List, filed October 3, 2016.
As with the [First] Motion in Limine, the purpose of this motion in limine is to request an
advance ruling prohibiting the introduction of evidence upon extraneous matters which are not
relevant to the time period in question: the time at and directly contemporaneous with the execution
of the holographic will on February 14, 1990 (the "Will"). By this Motion, Respondent seeks an
order excluding the following witnesses and proposed exhibits:
Witnesses:
1. Lyman Belnap
2. Leslie Fiesleman
3. Lori Kerby
Exhibits:
4. Proposed Exhibits 3, 5-19, 21, 43, 45, 46, 48, 49

II. ARGUMENT

A.

Motions in Limine Generally.
A motion in limine provides the Court with the opportunity to control the evidence at trial

by providing an advance ruling on the admissibility of certain evidence. See D. Craig Lewis, Idaho

Trial Ha11dbook, § 3.2, p. 30.
The motion in limine is potentially useful in two situations: where
a party anticipates that an opponent will offer evidence of
questionable admissibility, and the mere mention of the evidence
during the course of the offer may produce prejudice; and where

MEMORANDUM IN SUPPORT OF SECOND MOTION IN LIMINE
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evidence central to the action is of questionable admissibility, and
the parties will benefit in their preparation and presentation of the
case from an advance ruling on admissibility.

Id., at p. 31.
In Davidson v. Beco Corporation, 112 Idaho 560, 733 P.2d 781 (Ct. App. 1986), partially

overruled on other grounds, 114 Idaho 107, 753 P.2d 1253 (1987), the Idaho Court of Appeals
recognized the importance of motions in limine as follows:
We have recognized the importance of the motion. See Johnson v.
Emerson, 103 Idaho 350,647 P.2d 806 (Ct. App. 1982). It enables
a judge to rule on evidence without first exposing it to the jury. It
avoids juror bias occasionally generated by objections to evidence
during trial. The court's ruling on the motion enables counsel on
both sides to make strategic decisions before a trial concerning the
content and order of evidence to be presented.

Id., at 563, 733 P.2d at 784 (citation omitted). The Court of Appeals reasoned that motions in
limine were of sufficient importance in pre-trial procedure that a denial of such a motion preserves
the underlying evidentiary issue for appeal. Id.

B. The Only Relevant Evidence with Respect to an allegation of Undue Influence is

That Which Relates to the Time the Decedent, Victoria H. Smith, Executed the
Will.
The sole issue to be determined by the Court is the existence of undue influence upon
Victoria H. Smith at the time she executed her Holographic Will in February 1990. Namely, the
inquiry is narrow and related solely to whether Victoria H. Smith was ( 1) a person subject to
influence; (2) whether Respondent had an opportunity to exert undue influence; (3) whether
Respondent had a disposition to exert undue influence; and (4) a result indicating undue influence.

Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57, 62-63 (1979). In making this inquiry, Gmeiner
provides:
Susceptibility, as an element of undue influence, concerns the

:MEMORANDUM IN SUPPORT OF SECOND MOTION IN LIMINE
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general state of mind of the testator: whether he was of a character
readily subject to the improper influence of others. Because of
inevitable problems in establishing the subjective state of mind of a
decedent, it is said to be the most difficult element to establish. The
court will look closely at transactions where unfair advantage
appears to have been taken of one who is aged, sick or enfeebled. In
particular, the court will manifest concern for a grantor who has
been proven incapable of handling his or her own business affairs.
who is illiterate, or who has undergone marked deterioration of mind
and body shortly before the grant, or who has suffered the trauma of
recent death in the family. See McNabb v. Brewster, supra; In re
Lunders' Estate, supra. On the other hand, the Court has made it
clear that no presumption of undue influence will arise simply
because the grantor is old, physically infirm or uneducated. See
Englesby v. Nisula, supra; Kelley v. Whey/and, 93 Idaho 735, 471
P.2d 590 (1970).

Id., at 7-8, 592 P.2d at 63-64 (emphasis added). Gmeiner further holds:
Indeed, the law must respect even an "unequal and unjust
disposition" once it is determined that such was the intent of the
grantor or testator. Englesby v. Nisula, 99 Idaho 21, 576 P.2d 1055
( 1978). Thus, for example, the grantee may be particularly deserving
by reason of long years of care and the fact "that the granter was
motivated by affection or even gratitude does not establish undue
influence." Mollendorf v. Derry, 95 Idaho 1, 3,501 P.2d 199,201
( 1972). The fact that the grantor's natural heirs received sizable
bequests will make it difficult for them to challenge grants to
another. And the fact that the granter was known to be displeased
with those who were disinherited will serve to explain why they
were cut off, whereas a sudden shift in the object of the grantor's
choice coincidental with the creation of a confidential relation with
the new beneficiary will merit strict court scrutiny. See McNabb v.
Brewster, 75 Idaho 313,272 P.2d 298 (1954); /11 re Limders' Estate,
74 Idaho 448, 263 P.2d 1002 ( 1953); In re Estate of Randall, 60
Idaho 419, 93 P.2d 1 (1939).

Id. at 7, 592 P.2d at 63. Herein, Respondent will put forth evidence that the decedent was of strong
will and mind and that she was more than capable of making her own decisions, including the
decision to draft and to execute the Will. Evidence as to events that occurred years, if not decades,
after the decedent executed her Will is not relevant to any issue pending for determination by this
Court.

MEMORANDUM IN SUPPORT OF SECOND MOTION IN LIMINE
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Thus, an order in limine should be granted to that effect that the only admissible evidence
is that which relates to events and conduct on or about February 14, 1990.
To this end, the following witnesses should be excluded:
1. Lyman Belnap
Lyman Belnap is an attorney, retained by Joseph Smith to provide an opinion regarding (I)
the advisability of a holographic Will for large estates such as the Smith estate; and, (2)
Respondent's use of a power of attorney to "gift" properties to himself. The entirety of Mr.
Belnap's disclosed opinions are contained in Petitioner's Expert Witness Disclosure and the
Declaration of W . Lyman Belnap, dated June 7, 2016, copies of which are attached to the
Declaration of Counsel in Support of Second Motion in Limine. 1 Neither disclosure complies
with the requirements of Idaho Rule of Civil Procedure 26(b )(4) which provides, in material part:
(4) Trial Preparation: Experts.
(A) Discovery of an Expert Expected to Testify. A party must
disclose to the other parties by answer to interrogatory, or if required
by court order, the identity of any witness it expects to ask to present
evidence under Rule 702, 703 and 705, Idaho Rules of Evidence.
(i) What Must be Disclosed: Retained Experts. For individuals
retained or specially employed to provide expert testimony in the
case or who are employees of the party:
a complete statement of all opinions to be expressed and the basis
and reasons for the opinion must be disclosed;
the data or other information considered by the witness in forming
the opinions;
any exhibits to be used as a summary of or support for the opinions;
any qualifications of the witness, including a list of all publications

I Respondent served his First Set of Interrogatories and Requests for Production of Documents to: Joseph
H. Smith on November 11, 2014. Counsel Declaration, Exhibit I. Therein, Respondent specifically
requested Petitioner identify any expert Petitioner intended to rely upon. In addition, Petitioner requested
a copy of any such expert report consistent with the Idaho Rules of Civil Procedure.
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authored by the witness within the preceding ten years;
the compensation to be paid for the testimony; and
a listing of any other cases in which the witness has testified as an
expert at trial or by deposition within the preceding four years.
1.R.C.P. 26(b)(4). Here, the expert disclosure provided for Lyman Belnap is wholly insufficient
to meet the requirements of Rule 26(b)(4) in that it lacks nearly all of the information required by
Rule 26(b)(4) and contains only broad conclusions lacking in any foundation.
Typically, where the disclosure requirements of Idaho Rule of Civil Procedure 26 are not
met, an improperly disclosed expert will be excluded from testifying. See Aguilar v. Coonrod,
151 Idaho 642, 646, 262 P.3d 671, 675 (2011); White v. Mock, 140 Idaho 882, 888, 104 P.3d 356,
362 (2004).
The exclusion of evidence has been specifically authorized by the Idaho Supreme Court as
a sanction for failing to seasonably supplement a party's expert witness disclosures. Radmer v.

Ford Motor Co., 120 Idaho 86, 91, 813 P.2d 897, 902 (1991). In Radmer, The Idaho Supreme
Court noted that:
Effective cross-examination of an expert witness requires advance
preparation .... Before an attorney can even hope to deal on crossexamination with an unfavorable expert opinion he must have some
idea of the bases of that opinion and the data relied upon. If the
attorney is required to await examination at trial to get this
information, he often will have too little time to recognize and
expose vulnerable spots in the testimony.

Id. at 89, 813 P.2d at 900 (quoting Advisory Committee Notes, Rule 26, Fed. R. of Civ. P. and
Friedenthal, Discovery and Use of an Averse Party's Expert Infonnation, 14 Stan. L. Rev. 455,
485 (1962)).
In Clark v. Klein was the Idaho Supreme Court also noted that the right of the party seeking
to have an expert excluded is in no way compromised by that party declining to bring motion to
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compel. Id. at 158 n. 1, 45 P.3d 814 n.1 . In Clark v. Klein , the trial court excused the party seeking
to offer undisclosed expert opinions from full compliance with Rule 26(b)(4) on the basis that the
other party could have filed a motion to compel (or deposed the expert), but declined to do so. Id.
In reversing the decision below, the Idaho Supreme Court held that:
As Appellants point out, if a motion to compel is required to force
compliance with the rules of discovery, it puts the burden of
compliance on the wrong (innocent) party, and the district court
abused its discretion in indicating that a motion to compel is
required by the party seeking exclusion of an expert witness for
noncompliance with Rule 26.
Id.

Here, Petitioner has failed to abide by Rule 26(b)(4) by failing to seasonably supplement
their expert witness disclosure by producing the majority of the information required by Rule
26(b)(4). In addition to a lack of disclosure, it appears that Mr. Belnap intends to offer his opinions
upon legal matters reserved for the Court. It is improper to offer Mr. Belnap for this purpose. In,
Ballard v. Kerr, 378 P.3d 464 (2016), the Idaho Supreme Court recently addressed the use of an

expert opinion upon legal conclusions:
This Court has not expressly addressed whether a district court may
exclude testimony of an expert because it consists of legal
conclusions. However, federal courts have held that expert
testimony consisting of legal conclusions may be excluded. See,
e.g., Burkhart v. Wash. Metro. Area Transit Auth., 112 F.3d 1207,
1212-13, 324 U.S. App. D.C. 241 (D.C. Cir. 1997); Torres v. Cnry.
of Oakland, 758 F.2d 147, 150-51 (6th Cir. 1985). In Burkhart, the
D.C. Circuit noted that the admissibility of expert testimony
depends in part on whether it will assist the trier of fact in
understanding the evidence or determining a fact at issue. 112 F.3d
at 1212 (citing F.R.E. 702). The court found that testimony
consisting solely of legal conclusions does not assist the trier of fact
in this way and therefore is inadmissible under Federal Rule of
Evidence 702. Id. Although not identical to the federal rule, Idaho
Rule of Evidence 702 also provides that expert testimony must
"assist the trier of fact to understand the evidence or to determine a
fact in issue" in order to be admissible. I.R.E. 702.
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In Torres, the Sixth Circuit stated, "[t]he problem with
testimony containing a legal conclusion is in conveying the
witness's unexpressed, and perhaps erroneous, legal standards to the
jury. This 'invade[s] the province of the court to determine the
applicable law and to instruct the jury as to that law."' 758 F.2d at
150 (quoting F.A.A. v. Landy, 705 F.2d 624,632 (2d Cir. 1983)).
Id. Here, it appears that Mr. Belnap wishes to offer opinions upon l) the advisability of the Will
in a vacuum and without reference to the desires or competency of Victoria H. Smith; and 2)
whether the 2008 Power of Attorney gave Mr. Smith the authority to make a gift of the real
properties. The Court has already decided the latter issue. As to the former, there is no foundation
for Mr. Belnap's opinion. In addition to a lack of foundation, an opinion as to the advisability of
a holographic will for a large estate, in general, is not relevant to whether Victoria Smith was of
sound mind and not subject to undue influence at the time she drafted and executed her will. For
these reasons, Respondent requests that Mr. Lyman be prohibited from offering testimony at the
trial of this matter.
2. Leslie Fiesleman and Lori Kerby - Owners of Enchanting Objects
Ms. Fiesleman and Ms. Kerby have been identified as a witness, presumably related to the
disposition of items that purportedly belonged to Victoria H. Smith that were sold in September,
2015. The approximate value of the items sold was $1,000.00. The sale of personal property items
in September, 2015, is not relevant to the determination of the matter to be decided at the trial of
this matter, i.e., whether Victoria H. Smith was subject to undue influence at the time she executed
the Will on February, 14, 1990. I.R.E. 401,402, and 403.

Exhibits:
3. Proposed Exhibits 3, 5-19, 21, 43, 45, 46, 48, 49
Petitioner's Proposed Exhibits 3, 5-19, 21, 43, 45, 46, 48, 49 each relate to timeframes
which are not material to the matters to be decided by this Court at the trial of this matter. For
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example, Exhibit 3 is listed as St. Alphonsus Records. These records relate to a fall by the decedent
in 2008, nearly 20 years after the Will was executed. Similarly, Exhibits 5-17 relate to transfers
and deeds executed in 2012, letters between counsel during the pendency of litigation, and a
motion for in camera review. The remaining exhibits listed all relate to timeframes far removed
from the execution of the Will in 1990. The introduction of extraneous matters, not pertinent to
the time-period at issue serves only to confuse the issue to be decided by this Court. Pursuant to
Rules 40 I, 402, and 403, Respondent requests an in Ii mine order precluding the use of the abovelisted exhibits.
Respectfully submitted this 101h day of October, 20 6.

Attorneys for Vernon K. Smith
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 10th day of October, 2016 a true and correct copy of
the foregoing Memorandum in Support of Second Motion in Limine was served upon the
following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83 713
Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Christ Troupis
Troup is Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Overnight Mail
Email: aellis@aellislaw.com

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-1129
Overnight Mail
Email: vkslaw@live.com
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Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Overnight Mail
Email: ctroupis@troupislaw.com
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

MEMORANDUM RE STATEMENTS OF
DECEDENT

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon K.
Smith"), and in accordance with the Court's Order of October 3, 2016, requesting additional
briefing upon the admissibility of statements by the decedent, Victoria H. Smith, submits this
Memorandum re Statements of Decedent.
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INTRODUCTION
As a preliminary matter, Respondent notes that the primary proponent of statements by
Victoria H. Smith is Petitioner. Respondent intends to offer letters of Victoria H. Smith, sent in
response to letters of Petitioner during the years following the execution of the Will in 1990. As
to all other statements, Respondent submits that the same are generally inadmissible.

I.

Statements of a decedent, generally:
Idaho Rule of Evidence 601(b) and I.C. § 9-202 (dead man's statute) prohibit a party

making a claim against an estate from testifying as to any unwritten communication with the
deceased. Lwiders v. Estate of Snyder, 131 Idaho 689, 698-99, 963 P.2d 372, 381-82 (1998).
Application of a dead man's statute is reviewed for abuse of discretion. Id. (citing G & S

Investments v. Belman, 145 Ariz. 258, 700 P.2d 1358 (Ariz. 1984)). Idaho Code§ 9-202 provides,
in material part:
The following persons cannot be witnesses:
3. Parties or assignors of parties to an action or proceeding, or
persons in whose behalf an action or proceeding is prosecuted
against an executor or administrator, upon a claim or demand
against the estate of a deceased person, as to any communication or
agreement, not in writing. occurring before the death of such
deceased person.

I.C. § 9-202 (emphasis added). Idaho Rule of Civil Procedure 601 likewise provides, in material
part:
General rule of competency.
Every person is competent to be a witness except:
(b) Claim against estate. Parties or assignors of parties to an action
or proceeding, or persons in whose behalf an action or proceeding is
prosecuted against an executor or administrator, upon a claim or
demand against the estate of a deceased person as to any
communication or agreement. not in writing. occurring before the
death of such deceased person.

MEMORANDUM RE STATEMENTS OF DECEDENT

2

001326

I.R.E. 601. See also King v. MacDonald, 90 Idaho 272, 278-79, 410 P.2d 969,972 (1965). King
provides that there may be limited exceptions to the general rule for statements pertaining to the
decedent's mental condition at or near the time of the execution of the will:
Appellants argue that statements of Maggie, both before and after
she executed her will and codicil, make up the great weight of the
evidence introduced by respondents and that such evidence is
inadmissible hearsay evidence.
The record contains numerous statements alleged to have been made
by Maggie before and after execution of the will and codicil.
Ordinarily these statements would be inadmissible if not part of the
res gestae. 4 Jones, Commentaries on Evidence § 16 I5 (2d ed.
1926). However, declarations of a testator pertaining to his mental
condition may be admissible to prove his inability to resist the
influence of others. Declarations not confined to the time of the
execution of the will, including those made both before and after,
may be received provided they are not too remote to throw light
upon the mental condition of the testator at the time of the execution
of the will. 4 Jones, Commentaries on Evidence § 1614 (2d ed.
1926), and In re Lunders' Estate, 74 Idaho 448, 263 P.2d 1002
(1953).
Some statements of Maggie relate to the question of whether she had
the capacity to resist pressure and her susceptibility to deceit. It is
said in 6 Wigmore, Evidence § 1738 (3d ed. 1940), at page 121:
"The existence of undue influence or ·deception involves
incidentally a consideration of the testator's incapacity to resist
pressure and his susceptibility to deceit, whether in general or by a
particular person. This requires a consideration of many
circumstances, including his state of affections or dislike for
particular persons, benefited or not benefited by the will; of his
inclinations to obey or to resist these persons; and, in general, of his
mental and emotional condition with reference to its being affected
by any of the persons concerned. All utterances and conduct,
therefore, affording any indication of this sort of mental condition,
are admissible, in order that from these the condition at various
times (not too remote) may be used as the basis for inferring his
condition at the time in issue."
Those statements of Maggie reflecting her state of mind and
susceptibility to undue influence by Julia in executing the will or
codicil were properly admitted.
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King, 90 Idaho at 278-79, 410 P.2d at 972.

II.

Statements of Victoria H. Smith:
Here, it is unknown what, if any, statements Petitioner will seek to offer regarding the

timeframe at issue in this matter, February 14, 1990. That said, Respondent submits that the use
of self-serving statements attributed to the decedent which relate to events years after the Will was
executed can hardly be viewed as admissible. Petitioner will seek to introduce written letters,
authored after the execution of the Will, which violate neither of the above-cited statutes/rules of
civil procedure and are likewise admissible pursuant to King, supra. As stated in Gmeiner v. Yacte,
100 Idaho 1, 7,592 P.2d 57, 63 (1979):
In addition to the above-cited statute and rules, Rule 802 likewise bars the introduction of
hearsay, unless admissible pursuant to an exception.

In addition to the letters, Respondent

anticipates calling as a witness the decedent's treating physician during the time period at or near
February, 1990. Any statements of the decedent offered by the physician would be admissible
pursuant to Rule 803(3) or (4), I.R.E., in so far as those statements relate to the decedent's mental
condition.
Respondent recognizes the important of a motion in limine, but also recognizes that it is
inherently difficult to predict what will be offered at trial. For these reasons, Respondent has
requested an in limine order limiting evidence to the timeframe relevant to the issue at hand.
Respectfully submitted this 10th day of October, 2016.
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FILED

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

Case No. CV-IE-2014-15352

ORDER DENYING
RECONSIDERATION

Deceased.

Vcmon K. Smith, Jr. moves the Court to reconsider its July 19" 2016, Order Granting
Partial Summary Judgment, finding Vernon K. Smith, Jr. did not have the authority to gift his
mother's property pursuant to her 2008 Power of Attorney. Based on the following, the Court
denies his motion.

PROCEDURAL BACKGROUND
On October 24, 2014, Vernon K. Smith, Jr. applied for formal probate of Victoria H.
Smith"'s holographic will and, as sole heir, requested he be appointed the personal representative.
I.C. § 15-3-402. Joseph H. Smith, his brother, objected and claimed that Victoria Smith"s will was
the product of Vernon K. Smith, Jr... s -·undue intluence, duress, or coercion.~· J.C. § 15-3-404.
Vernon K. Smith, Jr. moved for summary judgment and requested the court dismiss Joseph
Smith~s undue influence claim. On December 14, 2015, the court denied summary judgment and
found there was a genuine issue of material fact as to whether the holographic will was the product
of the undue influence. Joseph Smith requested a jury trial and Vernon K. Smith, Jr. objected. The

Court heard argument on February 22, 2016, and denied the motion on March 1~ 2016.
On May 2, 2016, Vernon K. Smith, Jr. moved to dismiss under I.R.C.P. 12(b)(6) which the
Court orally denied on July 11, 2016. Joseph H. Smith filed a motion for partial summary
judgment asking the Court to rule that his mother's 2008 power of attorney to Vernon K. Smilh4 Jr.
did not include authority to gift her property and, thus, any '·gifts" made pursuant to that power of
ORDER DENYING RECONSIDERATION
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attorney are null and void. The Court heard argument on July 1 l, 2016, and initially indicated it
would consider additional argument. However, on July 13, 2016, after reviewing the pleadings
again and completing additional research, the Court gave notice it intended to rule without
additional argument.
On July 19, 2016, the Court granted Joseph Smith·s motion and ruled that the 2008 power
of attorney did not empower Vernon K. Smith, Jr. to ·'gift" Victoria H. Smith·s property.
Therefore, the Court set aside all transfers or gifts of her property. The Court further found that all
Victoria H. Smith' s property transferred pursuant to that 2008 power of attorney is part of the
estate. The Court further ordered that neither Vernon K. Smith, Jr. nor any member of the various
limited liability companies, or anyone on behalf of those companies, take any actions with respect
to that property pending a determination of the validity of Victoria H. Smith's holographic will.
Finally, the Court ordered Vernon K. Smith, Jr. prepare a complete accounting for all Victoria 1-1.
Smith·s property within 30 days. I.C. § 15-12-114(8).

FACTUAL BACKGROUND
Joseph H. Smith, Vernon K. Smith, Jr. and Victoria Ann Smith Converse are siblings and
Victoria H. Smith is their mother. Victoria H. Smith prepared a holographic will on February 14.
1990. Victoria H. Smith was born

making her 76 years old. Vernon K. Smith.

Jr. was present when she wrote and signed her holographic will. The parties agree Victoria H.
Smith was competent at the time she executed the will. They also agree the will complied with
Idaho law. The will effectively disinherited two of her children, Joseph H. Smith and Victoria A.
Smith Converse, and left all Victoria H. Smith's assets to Vernon K. Smith, Jr. The will reads as
follows:
In event of my death I give all my property, real and personal to my son Vernon K.
Smith. Jr. with the right to serve as Executor with-out bond.
I have given my son Joseph H. Smith real and personal property in my lite time.
I have given my daughter, Victoria Converse, personal property in my life time.
Holographic Will.
Dated February 14, 1990.
Victoria H. Smith
Victoria H. Smith died September 11 , 2013. The issue before the Court in the probate is whether
this holographic will was the product of Vernon K. Smith, Jr:s undue influence.
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Subsequently, Victoria H. Smith also executed two durable Powers of Attorney during her
lifetime, making Vernon K. Smith, Jr. her attorney in fact. She executed the first power of attorney
in 1999: it is not relevant to the issues raised by Joseph H. Smith's motion. She executed the last
durable power of attorney on April 11. 2008, following her hospitalization for a fall. The 2008
'·Durable and Irrevocable Power of Attorney'· reads as follows:
I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County,
Idaho, born
Social Security Number
does herewith
reaffinn and continue the ongoing appointment of my son, Vernon K. Smith Jr.,
born
from the original appointment I made in 1999, and to remain
authorized to act as my unconditional attorney in fact and agent under this Durable
and Irrevocable Power of Attorney, and he is authorized to exercise all powers and
authority I otherwise possess and could exercise in my own name and on my own
behalf.
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shall have the full and exclusive power and authority to manage
and conduct all of my affairs, and to exercise all of my legal rights and powers,
including any rights and powers I may acquire in the future, and specifically
including, but without any intended limitation, to collect all funds, hold, maintain,
improve, invest, lease, or otherwise dispose of any or all of my real or personal
property, or any interest therein; purchase, sell, mortgage, encumber, grant. option
or otherwise deal in any way in any real property or personal property, tangible or
intangible, or any interest therein; to borrow funds, to execute promissory notes.
and to secure any obligation by mortgage, deed of trust or pledge~ to conduct any
and all business and banking needs, of any nature or kind, including the right to
sign checks and draw funds on any and all my accounts, with the same authority as
my own signature, to sign any and all agreements and documents in my behatt: to
continue any corporations, limited liability companies and venture entities I
presently have, and to organize, reorganize, merge, consolidate, capitalize,
recapitalize, close, liquidate, sell, or dissolve any business interest, and to vote all
stock, including the exercise of any stock options and any buy-sell agreements; to
receive and to endorse checks and other negotiable paper, to deposit and to
withdraw funds from any accounts, by check or by withdrawal slips, or otherwise,
to transfer funds from any account and to do so from any bank, savings and loan, or
any other financial institution in which I have funds now or in the future; to
prepare, sign and file any and all tax returns and other governmental reports and
documents, and to represent me in all matters before the Internal Revenue Service
or State Tax Commission; to have access to all certificates of deposit, and any
safety deposit box registered in my name, whether alone or with others, and to
remove any property or papers located therein; to act unconditionally with regard to
any funds, stocks, bonds, shares, investments. interests, rights, benefits or
entitlements I may now have or hereafter come to have and hold: to engage in any
administrative or legal proceedings or lawsuits regarding any rights and interests I
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CASE NO. CV-IE-2014-15352

3

001332

have on matters therein; to create trusts and to transfer any interest I may have in
property, whether real or personal, tangible or intangible, to the trustee of any trust,
to engage and to dismiss agents, counsel, and employees, in connection with any
matter, and for purposes, this power and authority vested in my son, Vernon K.
Smith Jr., is unlimited, unconditional and all inclusive, and with the same authority
and effect as though I had caused the action to be undertaken.
This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected.
altered or impaired by the event of my death or disability, and shall continue in
effect for all time, as it has been my long-standing intention and desire that my son,
Vernon K. Smith Jr., shall be the sole and exclusive heir of my entire estate, as I
have so declared openly in the past many years, because of his commitment.
dedication, and devotion to my best interests, welfare, and financial well being.
Dated This 11 th day of Apri I, 2008.
Victoria H. Smith 1
She was 95 years old (nearly 96) when she executed the 2008 Power of Attorney. Before his
mother died, Vernon K. Smith, Jr. transferred all of her assets to a limited liability company
controlled by him, as manager, relying on his position as her attorney in fact under the 2008 Power
of Attorney. He claims there are no assets in her estate to probate.2 Nothing in this power of
attorney specifically or expressly authorized the holder to gift Victoria H. Smith·s property.
Four years later, on July 3, 2012, when Victoria H. Smith was nearly 100 years old, Vernon
K. Smith, Jr. fonned a limited liability company, VHS Properties. L.L.C. (''VHS Properties"').
Vernon K. Smith, Jr. made himself the L.L.C.'s registered agent and manager. He listed the initial
members as Victoria H. Smith, his mother, and himself, Vernon K. Smith, Jr.
The next day, on July 4, 2012, Vernon K. Smith, Jr. relied on the 2008 Power or Attorney
and. as her attorney in fact, transferred all of Victoria H. Smith's real and personal property as a
gift to VHS Properties. As her attorney in fact, Vernon K. Smith, Jr. executed the following
document, "Transfer, Conveyance, and Sale of All Property Interests from Victoria H. Smith to
VHS Properties. L.L.C.":
This transfer, conveyance, and sale of property made and entered into on this 4th
day of July, 2012, by and between Victoria H. Smith, Transferor herein, through the
authority of her son, Vernon K. Smith, Jr., pursuant to his Durable Power(s) of

1

The document is witnessed by Vernon K. Smith, Jr. and notarized.

2

The Court notes that Vernon K. Smith. Jr. initiated this probate.
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Attorney, as vested in him, initially in 1999. and thereafter reaffim1ed in 2008, and
VHS Properties. LLC, the recipient of the entire transfer, as Transferee herein.

WITNESS ETH:
WHEREAS: Victoria H. Smith had before executed her Last Will and
Testament on February 14, 1990, designating therein her son, Vernon K. Smith, Jr.,
to her sole and exclusive Heir, having done so through the formation of her
Holographic Will, written by her on her own stationary, in her own handwriting,
and signed and dated by her, being done deliberately in that fashion to emphatically
to convey her intentions, and to avoid any appearance of any influence by anyone
having chosen to do so in accordance with the way in which her husband, Vernon
K. Smith, Sr., a well-known attorney in Boise, Idaho, had so executed his Last Will
and Testament by such holographic means, by which Victoria 1-1. Smith acquired
his entire inheritance to the exclusion of anyone else; and,
WHEREAS: Vernon K. Smith, Jr. has always been the sole source of all
management, maintenance, financial means, operation and control of all assets of
Victoria H. Smith, beginning after his Father's death, and especially since and after
his becoming an Attorney in 1971, having at all times thereafter dedicated his life to
the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation; and,
WHEREAS: On July 3, 2012, Vernon K. Smith, Jr. did tile the Article of
Organization for the establishment of a limited liability company. known as VHS
Properties. LLC, formed pursuant to and in accordance with the laws of and statutes
of the State of Idaho, identifying its' sole members at the time of the organization to
be Vernon K. Smith, Jr. and Victoria H. Smith, for tracing purposes by the Internal
[R]evenue Service; and,
WHEREAS: All properties and property interests of Victoria H. Smith, be
it real property, personal property or mixed properties, wherever so situated,
including, but not limited to any and all rights, titles, interests to any and all real
property, personal property, mixed property and wherever so situated in which any
interest now exists or can be claimed to exist, whether it be in the nature of an
expectancy, anticipatory, or a beneficial interest or by any gift or by any future
inheritance and known to include but not limited to all farms, ranches. residential
properties, office buildings, rental facilities, furniture, appliances, farm equipment,
tractors, trucks, trailers, backhoes, ATV' s, UTV 's front end loaders, commodities,
farm products, stocks in any corporations, bonds, cash deposits, bank accounts,
leasehold interests, rental receipts, jewelry, clothing, personal effects and any other
tangible or intangible interests of any nature or kind, known or unknown,
whatsoever, or wherever so located, shall be and hereby are transferred to VHS
Properties, LLC, undertaken by the powers granted to Vernon K. Smith, Jr., through
said Durable and Irrevocable Power(s} of Attorney, all of which is being undertaken
to preserve and protect all such property interests by the transfer unto said Limited
Liability Company, and to thereby effectively avoid any costs, inconvenience or
expense or need to probate any estate of Victoria H. Smith, and now being able to
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rely upon the continuing valuations of said assets pursuant to their actual use and
assessed market values, for tax purposes, as said values are believed to be within
the exemption, tax credit or allowances as provided for under the Internal Revenue
Code, as any estate tax and gift tax have the same treatment, and it remains the
belief of these Parties no tax would be due or owing thereon at the values of their
present use and assessed valuations; and,

WHEREAS: Said transfers or real property have been made to said VHS
Properties, LLC, by execution of appropriate deeds for eventual recordation, as may
be needed for reference by said VHS Properties, LLC, and it is furthermore deemed
appropriate at this time to also secure the transfer of total ownership of the
membership interests of said VHS Properties, LLC, so as to now be exclusively
held by Vernon K. Smith, Jr., and the transfer of said membership interest of
Victoria H. Smith is being executed this day as well, and Vernon K. Smith, Jr. shall
from this day henceforth have and hold 100% ownership interest in and to said
membership rights of VHS Properties, LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
($ I 0.00) and other good and valuable consideration, said Transferor does hereafter

transfer all assets to said Transferee, VHS Propertiesi LLC, and this document
confirms the transfer of all said property rights and interests of Victoria H. Smith,
to said VHS Properties, LLC, Transferee herein, and said Limited Liability
Company shall have and hold ownership of and to all assets and property interests
of any kind or nature of Victoria H. Smith, as of July 4, 2012, and Vernon K.
Smith, Jr., shall, as of the date of this conveyance, July 4. 2012, hereafter and
henceforth hold I00% membership interest in said VHS Properties, LLC.
DATED THIS: 4th Day of July, 2012[.]
Vernon K. Smith, Jr. signed on his own behalf and on behalf of his mother, Victoria H. Smith. as
her .;attorney in fact," relying specifically on the 2008 Power of Attorney.
That same day, again relying on the 2008 Power of Attorney, Vernon K. Smith. Jr.
executed the following document on Victoria H. Smith's behalf: transferring and assigning, all of
her interest in VHS Properties (and thus any interest in her own property) to Vernon K. Smith, Jr.
Assignment and Transfer of Membership Interest of: Victoria H. Smith in
VHS Properties, LLC to Vernon K. Smith, Jr. Confirming him to be the 10041/c,
Member Thereoq:J

This Assignment and Transfer Agreement, made and entered into on this 4th day of
July, 2012, by and between Victoria H. Smith, by and through her son. Vernon K.
Smith, Junior, pursuant to his Durable and Irrevocable Power of Attorney as
granted to him, initially in 1999, and thereafter reaffirmed and conlirn1ed in 2008.
as the Assignor and Transferor herein, and Vernon K. Smith, Junior. as the
Assignee and Transferee herein.
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WITNESS ETH:
WHEREAS: Victoria H. Smith did execute her Holographic Last Will and
Testament in 1990, designating therein her sole and exclusive Heir to be her son.
Vernon K. Smith, Junior, and having done so through the formation of that
Holographic Will, pursuant to § 15-2-503, Idaho Code, where it is written by her in
her own handwriting, and dated and signed by her, being done deliberately in that
fashion so as to avoid any appearance of influence of any kind from another. and
having done so in accordance with the way in which her husband, Vernon K. Smith.
Senior, a well-known and successful attorney in Boise, Idaho, had so executed his
Last Will and Testament by holographic means of his entire accumulation of assets
to her, to the exclusion of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has been the sole source of all
management, maintenance, operation and control, and financial means and
resources for the protection, preservations and perpetuation of all assets since
becoming an Attorney in 1971; and has dedicated his life to preserve and protect his
parents' property interests; and,

WHEREAS: The Assignor and Transferor herein did grant unto Vernon K.
Smith, Jr. through both Durable and Irrevocable Powers of Attorney, the authority
and right to do that as he deemed appropriate and necessary to protect, preserve and
defend all rights and interests of any such assets he otherwise would inherit,
including all rights of sale, transfer, or any of the disposition as provided for
therein; and,

WHEREAS: A reaffirmation of his exclusive Rights and Powers of
Attorney were again announced, at Transferor·s request in 2008, reaffinning his
exclusive right of ownership either under her Will, or as a transfer under his power
and authority, to again take such action as he may deem appropriate to transfer,
protect. preserve and defend his interests in all such assets of the Assignor and
Transferor; and,

WHEREAS: On July 3, 2012, the Limited Liability Company known as
VHS Properties, LLC, was formed by Vernon K. Smith, Jr. pursuant to and in
accordance with his authority and under the laws and Statutes of the State of Idaho.
identifying its' members initially as Vernon K. Smith, Jr. and Victoria 1-1. Smith for
tax tracing and identification purposes for any gift tax consideration; and.

WHEREAS: Transfers of any and all properties, be it real property.
personal property, mixed and wherever so situated, was transferred by Assignor.
through said Durable and Irrevocable Powers of Attorney, to said VHS Properties.
LLC, all of which was undertaken for purposes of asset protection. to preserve and
protect all such property interests, and to thereby etlectively avoid the costs.
inconvenience and expense of any unnecessary probate of said real and personal
property assets, as it is believed the tax credit for gift and estate taxes is within the
exemption or tax credit allowances under the Internal Revenue Code, and no estate
or gift tax would be due or owing thereon in any event in light of the assessed
market valuations; and,
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WHEREAS: Said transfers having been made to said VHS Properties,
LLC, and the benefit of asset tracing being completed with one member having
been the Transferor, as well as a member the attorney in fact, being deemed
appropriate to secure the transfer of membership of said VHS Properties. LLC. to
become that exclusively held by said Vernon K. Smith, Jr., it is herewith declared
the transfer of membership interest of Victoria H. Smith is herewith and now
transferred to Vernon K. Smith, Jr., who shall from this day henceforth have and
hold 100% ownership interest in and to the membership of said VHS Properties,
LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars
and other good, valuable and lawful consideration, the membership interest of said
Victoria H. Smith, as the Assignor and Transferor herein, is herewith being
assigned, transferred, conveyed and set over unto Vernon K. Smith, Jr., who shall
hereafter and henceforth for all purposes have and hold I00% membership interest
in VHS Properties, LLC, and which said Limited Liability Company does currently
have and hold all real and personal property interests held by Victoria 1-1. Smith,
including all those she inherited and has or ever will receive from her deceased
husband, Vernon K. Smith, Sr., who died May 2, 1966.

DATED THIS: 41h Day of July, 2012[.]
This document was not signed by Victoria 1-1. Smith herself. Instead, Vernon K. Smith. Jr. again
signed, as her agent, relying on the 2008 Power of Attorney. He also signed on his own behaH:
Thus, by the end of the day, July 4, 2012, Vernon K. Smith, Jr. owned or controlled all of Victoria
H. Smith·s property, real and personal and Victoria H. Smith no longer had any property.
In addition, Vernon K. Smith, Sr., Vernon K. Smith, Jr., Victoria Converse and Joseph H.
Smith's father, died at the age of 53 on May 2, 1966. Vernon K. Smith, Jr. was the Attorney of
Record for his father's estate continuously since I 976. According to Vernon K. Smith, Jr., he acted
exclusively for Victoria H. Smith's benefit in managing and preserving all matters of ownership of
all her interests. He admitted he had a fiduciary relationship with his mother. Thus, Victoria H.
Smith·s estate includes Vernon K. Smith, Sr.'s estate and assets.
ANALYSIS

On July 19, 2016, the Court granted Joseph H. Smith's motion for partial summary
judgment and held Victoria H. Smith's 2008 power of attorney did not allow Vernon K. Smith . .fr.
to gift Victoria H. Smith's property, whether to himself or otherwise. The Court further found that
the question of whether Vernon K. Smith, Jr. had the authority to gitl all of her property. real or
personal, pursuant to that power of attorney is integral to the probate of her estate, because if the
transfer was lawful, the estate has no assets, and the probate should be dismissed. The Court ruled
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that Vernon K. Smith, Jr. did not have authority to take the actions he took on July 4, 2012. and set
aside those transfers. The Court further ordered Vernon K. Smith, Jr. to provide this Court with an
accounting of the property transferred. 3
Vernon K. Smith, Jr. asks the Court to reconsider its ruling. '·When deciding the motion for
reconsideration, the district court must apply the same standard of review that the court applied
when deciding the original order that is being reconsidered:· Fragnella v. Petrovich, 153 Idaho
266, 276, 281 P .3d 103, 113 (2012) (citations omitted).
Summary judgment is "rendered forthwith if the pleadings, depositions, and admissions on
file, together with the affidavits, if any, show that there is no genuine issue as to any material fact
and that the moving party is entitled to a judgment as a matter of law:' I.R.C.P. §56(c); See also

First Security Bank of Idaho. N.A. v. Murphy, 131 Idaho 787,790,964 P.2d 654, 657 (1998). A
party against whom summary judgment is sought may not merely rest on allegations contained in
his pleadings, but must come forward and produce admissible evidence to contradict the assertions
of the moving party and establish a genuine issue of material fact. McCoy,,. Lyons, 120 Idaho 765.
820 P.2d 360 (1991); Olsen v..I.A. Freeman Co., 117 Idaho 706, 791 P.2d 1285 (1990). See

Rlwdehouse v. Stutts, 125 Idaho 208, 211, 868 P .2d 1224, 1227 ( 1994 ). Any sworn statements that
are part of the record are to be considered by the trial court in deciding whether there is a genuine
issue of material fact.
In general, a party opposing summary judgment is entitled to favorable inferences from the
underlying facts. However, when the evidentiary facts are not disputed and the judge rather than
the jury will be the ultimate trier of fact, the judge may draw the inferences he or she deems most
probable since the judge alone would be responsible for drawing such inferences from the same
facts al trial. Anderson v. Farm Bureau Mutual Ins. Co. of Idaho, 112 Idaho 461, 732 P .2d 699
(1987); Deal v. Cockrell, 111 Idaho 127, 721 P.2d 726 (1986); Riverside Development Co. ,,.

Ritchie, 103 Idaho 515, 650 P.2d 657 (1982); Dunham v. Hackney Airpark, Inc.. 133 Idaho 613.
990P.2d 1224, 1227(Ct.App.1999).

.\ On September 27, 2016. the Court appointed a Special Master to locate and inventory the assets he transferred.
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This is a court trial. Thus, this Court can decide what inferences should be drawn from any
undisputed facts. Jones v. EG & G Idaho. Inc., 111 Idaho 591, 726 P.2d 703 ( 1986).4
Vernon K. Smith, Jr. challenges the Court's July 19, 2016, decision and posits two
arguments: (l) the Idaho Uniform Power of Attorney Act does not apply to the 2012 transfers
because the transfers were coupled with an ·'interest;' making them exempt from its provisions.
and, (2) if the transfers were not otherwise exempt, the transfers were not '·gifts;· as defined by
Idaho law. In this case, while Vernon K. Smith, Jr. relies on the parties' intent and other matters.
the Court confines its review to the four comers of the documents. 5
A.

The Idaho Uniform Power of Attorney Act applies to Victoria H. Smith's 2008 Power
of Attorney.

Ordinarily a principal may revoke the power of his agent or attorney at any time. However.
the Uniform Act engrafts an exception, based on the common law, to the effect that where an
authority or power is "coupled with an interest,'' it is, irrevocable and outside the purview of the
Unifonn Act.
Vernon K. Smith, Jr. contends "the July 4, 2012 transfers that the court set aside were
undertaken by the exercise of a power coupled with an interest in the subject of that power," citing
I.C. § I5-12-103 making the power of attorney exempt from the Uniform Power of Attorney Act
(hereinafter "Unifom1 AcC). Memorandum in Support of Reconsideration Motion Directed to the
Court· s Order Entered July 19. 2016 at 6. He further argues:
Here, the argument is simply made that '"all'. of the transfers that were made on July
4, 2012 were coupled with an interest in the subject of that power, and therefore all
those transfers fall within the exemption to the applicability of the Act as applied to
those transfers, .. . .
Id. He argues that as a potential heir under his mother· s I 990 holographic will the power granted

by his mother was "coupled with an interest in the subject of the power.. making it exempt from
the Uniform Act. He also contends that the fact he managed her property created a similar interest.
~ "[W]here the evidentiary facts are undisputed and the trial court rather than a jury will be the trier of fact. ·summary
judgment is appropriate. despite the possibility of conflicting inferences because the court alone will be responsible for
resolving the conflict between those inferences.'' Cobbley v. City of Challis. 138 Idaho 154, 59 P.3d 959, 961 (2002)
(quoting Rivel'.side De,·elopment Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 ( 1982)).
5

The parol evidence rule bars the use of extrinsic evidence when a court interprets a written contract. "Where a written
agreement is integrated, questions of the parties' intent regarding the subject matter of the agreement may only be
resolved by reference to the agreement's language." Steel Fal'm.~. Inc. ,,. Croi & Reecl. Inc., 154 Idaho 259, 267. 297
P.Jd 222, 230(2012) (citing Valley Bank v. Christensen, 119 Idaho 496,498, 808 P.2d 415,417 ( 1991 )).
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Unfortunately. Vernon K. Smith. Jr. misapprehends the Uniform Act exception provision
and misapplies it to the wrong actions. Based on the following, the Uniform Act clearly does apply
to the 2008 Power of Attorney.
1.

Whether the enumerated exceptions to the Uniform Act apply, depends on the
subject matter or objective of the delegation itself - not on actions taken
pursuant to that delegation.

In supporting his contention that the Uniform Act does not apply, Vernon K. Smith. Jr.
concentrates his analysis on the 2012 transfers he made relying on the delegation in Victoria H.
Smith"s 2008 Power of Attorney. However, whether a particular power of attorney falls within the
exceptions to the Act's provisions listed in J.C. § 15-12-103 centers on the power of attorney itsell:
as it was created by the principal, and not on an agenf s actions taken pursuant to that power. The
Court's analysis begins with the statutory6 exceptions themselves. LC. § 15-12-103 states as
follows:
This chapter applies to all powers of attorney7 excepl:
( 1) A power to the extent it is coupled with an interest in the subject of the
power, including, but not limited to, a power given to or for the benefit of a
creditor in connection with a credit transaction:
(2) A power to make health care decisions;
(3) A proxy or other delegation to exercise voting rights or management rights
with respect to an entity; and
(4) A power created on a form prescribed by a government or governmental
subdivision, agency or instrumentality for a governmental purpose.
LC. § 15-12-103 (emphasis added). In reviewing these enumerated exceptions, the Court notes
each exception clearly centers on the purpose for which the principal created the power in the
agent. The Uniform Law Comments to this section further elucidate what the legislature intended.
Those comments provide, in relevant part, as follows:
The Uniform
to delegation
and property
convenience.

Power of Attorney Act is intended to be comprehensive with respect
of surrogate decision making authority over an individual's property
interests, whether for the purpose of incapacity planning or mere
Given that an agent will likely exercise authority al times when the

1
'

The Court notes that these statutory exceptions are not new but reflect long standing common law exceptions. J.C. §
15-12-103( I) codifies what is necessary to make a power "irrevocable."

7

"A ' Power of attorney" means a writing or other record which grants authority lo an agent to act in the place of the
principal. whether or not the tenn power of attorney is used." I.C. § I 5-12-102(7).

ORDER DENYING RECONSIDERATION
CASE NO. CV-JE-2014- 1S352

II

001340

principal cannot monitor the agent's conduct, the Act specifies minimum agent
duties and protections for the principal's benefit. These provisions. however. may
not be appropriate for all delegations o(authority that might otherwise be included
within the definition of a power of attorney. Section 103 lists delegations o(
alllhorily that are excluded from the Act because the subject matter of the
delegation, the objective of the delegation, the agent's role with respect to the
delegation. or a combination of the foregoing. would make application of the Act's
provisions inappropriate.
I.C. § 15-12-103 (comment section) (emphasis added). In other words, to detem1ine whether a
particular delegation of power (whether designated as a power of attorney or not). a court
examines the subject matter of the delegation, the principal's objective when making the
delegation, and the agenrs anticipated role.
Reviewing Victoria H. Smith's 2008 Power of Attorney carefully, it is clear her delegation
was a fairly typical delegation of power intended to allow Vernon K. Smith, Jr. to act

011

his

mother ·s belw(f'and not on his own behalf. 8 It was clearly to protect her interests and to ensure that
someone could conduct business on her behalf. For example, at the outset of the power, she
authorized Vernon K. Smith, Jr. (her agent) '·to exercise all powers and authority I otherwise
possess and could exercise in my own name and on my own behalf:' See 2008 Power of Attorney
(emphasis added). She also authorized him "to manage and conduct all of my affairs, and to
exercise all of my legal righl.\' and powers, including any rights and powers I may acquire in the
future: · Id. (emphasis added). She authorized him
[T]o conduct any and all business and banking needs, of any nature or kind,
including the right to sign checks and draw funds on any and all mv accounls, with
the same authority as mv own signature, to sign any and all agreements and
documents in my behalf. to continue any corporations. limited liability companies
and venture entities I presently have. and to organize, reorganize, merge,
consolidate, capitalize, recapitalize, close, liquidate, sell, or dissolve any business
interest, and to vote all stock, including the exercise of any stock options and any
buy-sell agreements; to receive and to endorse checks and other negotiable paper, to
deposit and to withdraw funds from any accounts, by check or by withdrawal slips.
or otherwise, to transfer funds from any account and to do so from any bank,
savings and loan, or any other financial institution in which I have funds now or in
the future; to prepare, sign and file any and all tax returns and other governmental
reports and documents, and to represent me in all matters before the Internal
8

The Court already ruled that Vernon K. Smith, Jr. did not have the authority to "gift" Victoria H. Smith's property
and set those 2012 transfers aside. Vernon K. Smith, Jr. challenges the Court's characterization that these were "gins."
However, as more fully developed in Section B, the Court finds the transfer was nothing more than a gift.
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Revenue Service or State Tax Commission; to have access to all cerliticates of
deposit, and any safety deposit box registered in my name, whether alone or with
others, and to remove any property or papers located therein; to act unconditionally
with regard to any funds, stocks, bonds. shares, investments, interests, rights,
benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or lawsuits regarding any rights
and interests / have on matters therein; to create trusts and to transfer any interest l
mav have in propertr, whether real or personal, tangible or intangible, lo the trustee
o(anv trust. lo engage and lo dismiss agents. cmmsel. and emplovees ....

Id. (emphasis added).
Thus, the Court finds that nothing9 in the 2008 delegation brought it within any of the
exceptions to the Uniform Act or makes the Uniform Act's application inappropriate. The 2008
delegation's subject matter and objective was clearly to ensure someone managed Victoria 11.
Smith's affairs. In the 2008 Power of Attorney, she designated Vernon K. Smith, Jr. to act as her
agent and limited his role to managing her affairs. The Court·s decision is consistent with the
Comments.

2.

The 2008 power of attorney delegation is subject to the purview of the
Uniform Act.

To the extent he does not focus on the 2012 transfers themselves, Vernon K. Smith, Jr.
ofters several arguments in support of his position that the 2008 Power of Attorney delegation was
"coupled with an interest." He posits two ways in which he had an existing "interest" at the time
2008 power was created. He first claims that Victoria H. Smith"s holographic will designated him
as her sole heir, giving him an "interest" in the power of attorney·s subject matter. Likewise, he
maintains that he had managed her affairs and businesses in the expectation he would be
compensated, thus creating an interest in the subject matter of the power.
He also argues because the 2008 Power of Attorney contained a recital that it ··was coupled
with adequate consideration," this created the interest required to make the 2008 Power of
Attorney "irrevocable" and outside the Uniform Act. Finally, he reasons that the fact the 2008
Power of Attorney states it is "irrevocable'· is determinative. Based on these arguments, Vernon K.
Smith, Jr. maintains the 2008 Power of Attorney falls within the exception found in I.C. § 15-12103( I) and, thus. the Uniform Act does not apply.

q

The Court will later discuss the final recitation contained in his mother's delegation and its impact.
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The Court disagrees and again finds he misconstrues the statute and the case law. While no
published Idaho appellate case discusses what constitutes a '·power coupled with an interest:· the
Comment section clarifies what is excluded from the purview of the Uniform Act and identities
the basis for that exclusion.
a.

To be a "power coupled with an interest," the power must have been created for the
benefit of the holder of the power (Vernon K. Smith. Jr.) and not for its creator
(Victoria H. Smith).

The statute's Comment Section explains what the legislature intended to exclude from the
Uniform Act' s purview and some of the legal basis for its decision. The Comment section reads, in
relevant part, as follows :
Paragraph (I) excludes a power [of attorney from coming under the Act's
provisions] to the extent that it is coupled with an interest in the subject of the
power. This exclusion addresses situations where, due to the agenfs interest in the
subject matter of the power, the agent is not intended to act as the principal"s
10
fiduciary. See RESTATEMENT (THIRD) OF AGENCY § 3.12 (2006) and M.T.
Brunner, Annotation, What Constillltes Power Coupled with lntere.,·t within Rule as
lo Termination<?( Agency, 28 A.L.R.2d 1243 (1953). Common examples of powers
coupled with an interest include powers granted to a creditor to pertect or protect
title in, or to sell. pledged collateral. While the example of •a power given to or for
the benefit of a creditor in connection with a credit transaction' is highlighted in
paragraph (I), it is not meant to exclude application of paragraph ( 1) to other
contexts in which a power may be coupled with an interest, such as a power held by
an insurer to settle or confess judgment on behalf of an insured. See, e.g.. Hayes "·
Gessner, 52 N.E.2d 968 (Mass. 1944).
J.C. § 15-12-103 (comment section) (emphasis added). Essentially, in order to come within the
exemption, the power must be created for the benefit of the holder of the power and not for the
principal.
The Restatement cited in the above Comment encompasses what makes a power or
attorney "irrevocable" and it supports the Court' s interpretation. It reads, in part, as follows:

mvemon K. Smith. Jr. argues this "presents a key issue that has arisen in this case that this Court has yet to address.
The direct conflict that would exist under the Act between an agent"s alleged duty as a ' fiduciary· to his principal and
his rights in respect to his own interests. concerning the exercise of a power coupled with an interest . . . :·
Memorandum in Support of Re: Motion Directed to the Court's Order Entered July 19. 2016, at 7-8. There is no such
conflict here. as the 2008 Power of Attorney was not coupled with an interest of Vernon K. Smith. Jr. in the subject
property. as explained hereinafter. As noled hereinafter, in a situation where the power is coupled with an interest. the
agent is not actually an agent but, rather. funct ions as a principal, with respect to his interest in the subject property.
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RESTATEMENT (TIIIRD) OF AGENCY

Title C. Irrevocable Powers
§ 3.12 Power Given as Security; Irrevocable Proxy
( l) A power given as security is a power to affect the legal relations of its creator
that is created in the form of a manifestation of actual authority and held for the
benefit of the holder or a third person. This power is given to protect a legal or
equitable title or to secure the performance of a duty apart from any duties owed the
holder of the power by its creator that are incident to a relationship of agency under
§ 1.01. It is given upon the creation of the duty or title or for consideration. It is
distinct from actual authority that the holder may exercise if the holder is an agent
of the creator of the power.
RESTATEMENT (THIRD) OF AGENCY § 3.12 (2006)(emphasis added). The Restatement includes
several examples to illustrate the above general rule which further infonn the CourCs analysis:
ILLUSTRATIONS:

• I. P owns Blackacre, which is situated next to Whiteacre. on which P operates a
restaurant. To finance renovations and expansions, P borrows money from A. A
written agreement between P and A provides that A shall irrevocably have P's
authority to transfer ownership of Blackacre to A in the event P defaults on the
loan. A has a power given as security.
• 2. Same facts as Illustration 1, except that A is a corporation and the agreement
with P provides that M, an officer of A, shall have P's authorization to transfer
ownership of Blackacre. M has a power given as security. The power was given by
P for the benefit of A.
• 3. P owns a resort hotel. P engages A to manage the hotel for a term of 10 years,
in an agreement that expressly provides that P may not revoke A's authority except
pursuant to mutual agreement. The agreement states that P's promise not to revoke
A's authority constitutes security to A for A's interest in receiving the management
tee specified in the agreement, which is three percent of gross revenues for the first
live years, and five percent for the second five years. A does not have a power
given as security. If P revokes A's authority, A will not have a specifically
enforceable right to continue to manage the hotel. A may claim that P's revocation
is a breach of contract and seek money damages from P.
• 4. P develops a mechanical invention and engages A to patent the invention and
arrange for its commercial manufacture. P authorizes A to file patent documents on
P's behalf and to enter into contracts with suitable manufacturers. P agrees to pay
A's expenses and agrees to pay A half of P's profits. Even if A's authority is stated
to be irrevocable, A does not hold a power given as security.
• 5. Same facts as Illustration 4, except that P grants A a one-half ownership
interest in the invention and P's rights in it, and A agrees to cover the expenses of
A's efforts. It may be found that A has a power given as security. A will exercise the
power for A's benefit as well as P's.
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• 6. Same facts as Illustration 5, except that P, at A's request, grants the one-half
ownership interest to C, to whom A is indebted. It may be found that A has a power
given as security. lo be exercised for the benefit of C.
RESTATEMENT (THIRD) OF AGENCY § 3.12 (2006) (emphasis added). The common theme
throughout the examples is that the creator must intend that the delegation allow the holder to
automatically enforce some aspect of an underlying agreement. Jn other words, it operates as an
··interest" in the subject matter of the power.
As discussed in the Comment Section, to be a "power coupled with an interest:· the holder
of the power (the agent or. in this case, Vernon K. Smith, Jr.) must possess a proprietary interest in
the "subject matter of the agency itself:' RESTATEMENT (THIRD) OF AGENCY§ 3.12 (2006). Some
jurisdictions follow a more narrow application similar to that found in the Supreme Court decision
in Hunt v. Rousmanier's Administrators, 21 U.S. (8 Wheat.) 174 ( 1823). Those jurisdictions
require the power and the proprietary interest to be united in the same pcrson. 11 Id. Other

11

The Restatement comments provide, in relevant part. as follows:

c. Power coupled with an interest. Some jurisdictions follow a test narrower than that stated in this section. under
which it is necessary that a power holder possess a proprietary interest in the ··subject matter of the agency itself. .. This
test also requires that the power and the proprietary interest be united in the same person. The narrower test lms a
distinguished lineage, beginning with Chief Justice Marshall's opinion in Html ,,. Rousmanier'.~ Admi11is1ra1ors. 21
U.S. (8 Wheal.) 174 ( 1823). Rousmanier had given Hunt a power of attorney to sell a brig and a schooner owned by
Rousmanier. to be exercisable if Rousmanier defaulted in repaying loans he owed lo l-lunt. After Rousmanicr died
insolvent. following his default on the loans, the court held that the power was not enforceable. The court held thal the
power created only a revocable agency, which perished with Rousmanier's death, as opposed lo "a power coupled with
an interest'' that survives its creator's death and may be exercised after it. 21 U.S. at 203. To creale such a power. the
holder must be vested with an interest or estate that accmmJCmies the power. The focus of the court's opinion is the
demise of Rousmanier's legal personality with his death. not the commercial function of the power. which the parties
intended as a substitute for a mortgage on the ships lhat might not have been enforceable.
The difference between the test for irrevocability derived from H11111, and that stated in this section. has practical
consequences in two situations. First, under the "power coupled with an interest" approach, the power P granled 10 A
in Illustration I is revocable because it does not accompany any proprietary interest of A in Blackacre itself. More
generally, if a power must be coupled with a property interest to be made irrevocable. granting a power of sale as 10
property owned by the debtor, in which a creditor has no proprietary interest, will not effectively protect the creditor's
interests. Unsumrisingly, the law applicable to loan transactions has itself evolved to overcome this obstacle. For
example. a mortgage lender by statute has the right in every jurisdiction to cause the sale of lhe mortgaged properlv
through judicial foreclosure. Additionally, in about 60 percent of the slates. statutes authorize a mortgagee lo sell
pursuanl to a power of sale. created by the mortgagor by conveying the property to a trustee who holds the property
and the power lo sell it as a fiduciary for the benelil of the mortgagee-beneficiary. The trustee exercises the power of
sale. Separately, in secured financing under U.C.C. Article 9, it is irrelevant whether a lender obtains 1itle to the
collateral. A secured lender's rights concerning collateral. including the right lo dispose of it after the borrower's
default. are specified and regulated by the Code.
Second. the test derived from Hunt requires that the same person hold both the interest and the power. As a
consequence. it does not recognize the irrevocability of a power created in one person when the creator transfers the
requisite proprietary interest to another person. even if the holder and the lransferor are closely related. such as
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jurisdictions allow the interest to be in third person. However, the single unifying requirement in
both approaches is that in order for it to be a ·'power coupled with an interest;· the power of
attorney must be created for the benefit of the holder of the power and not for the benefit of the
party creating the power.
Distinguished lineage aside, the quest for an interest to which a power has been
coupled is not a useful exercise when it is clear that lhe power has heen created /iJr
the benefil o(a person otlter than the c:rea/Or, as in Hunt itselt: It is unnecessary to
impose further limits on the creator's range of choices.
RESTATEMENT(THIRD) OF AGENCY§ 3.12 (2006)(emphasis added).
Likewise, the American Law Report article cited in the above Comment echoes this
interpretation. '·[l]n order that a power may be irrevocable because coupled with an interest. it is
necessary that the interest shall be in the subject matter of the power, and not in the proceeds
which will arise from the exercise of the power." What Constitutes Poll'er Coupled with /merest

within Rule as lo Termination of Agency, 28 A.L.R.2d 1243, § 2(a). "Whether a power is coupled
with an interest is to be determined from the entire agreement between the parties." Id. at§ 2(b).
Importantly, merely labeling the power "irrevocable" is not determinative. "A statement in
a power of attorney that it is recognized as being irrevocable does not in and of itself establish an
interest in the thing upon which the power is to act.'· Id. at§ 2(c) (emphasis added).
Words alone are not sufficient to establish a power coupled with an interest. The
recital in an instrument that it is the intention of the parties to create a power
coupled with an interest is not sufficient to avoid revocation of the power upon
death where in actual fact there is no interest.

Id. (emphasis added). In order to make a power of attorney irrevocable, the power must be coupled
"with an interest in the thing itself or the estate which is the subject of the power." Id. at § 2(d).
For example, a power may be deemed irrevocable where the power of attorney operates as security
for money advanced to the principle by the agent or where the power is used to protect the rights of
the agent or others. Id. As the treatise further explains:
The expression "coupled with an interest" means a writing creating in, conveying
to, or vesting in, the agent an interest in the estate or property which is the subject

affiliated corporations in the same group. Illustration 6 presents such n situation. The rule stated in this section permits
an irrevocable power to be held for the benefit of a third party. which implies that the power holder and the interestholder may be distinct persons.
RESTATl:MENT(T1111m) OF AGl:NCY § 3.12 (2006) (emphasis added).
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of the agency. as distinguished from the proceeds or profits resulting from the
exercise of the agency, and the compensation to be earned by an agent to sell land is
not such an interest therein as renders his authority irrevocable.
Id. (emphasis added). Thus, in order for the agent's power to be ··coupled with an interest: · the
agent must have a property interest in the thing which is the subject of the agency. Id. Vernon K.
Smith, Jr. did not have a property interest in the subject matter of the 2008 Power of Attorney.
b.

Victoria H. Smith's earlier holographic will did not create an .. interest° exempting
the 2008 Power of Attorney from the Uniform Act's purview.

Vernon K. Smith, Jr. contends that because the 2008 Power of Attorney references his
mother·s intention that he be her sole heir, as previously expressed in her holographic will. this
satisfies I.C. § 15-12-103(1) and removes the 2008 Power of Attorney from the Unifonn Act's
purview. The clause in her 2008 delegation upon which he relies reads, in relevant part, as follows:
[A]s it has been my long-standing intention and desire that my son, Vernon K.
Smith Jr., shall be the sole and exclusive heir of my entire estate, as I have so
declared openly in the past many years, because of his commitment, dedication, and
devotion to my best interests, welfare, and financial well being.
2008 Power of Attorney. Notably, this statement did not vest title in Vernon K. Smith, Jr. or create
a property interest. Until his mother passed, title in her estate could not vest in him; it was an
expectancy at best. It has long been the law that:

No one is an heir to a living person, and the prospective interest of an
expectant heir is a mere possibility or hope, giving him or her no interest in
property that he or she may subsequently inherit.
. . . No vested rights arise under a will until the testator dies. [footnote omitted]
Until the death of the testator, a devisee under a will is merely an heir expectant or
heir apparent. with only the expectancy of an inheritance. [ footnote omitted] ....
Before the death of the ancestor, an expectant heir or distributee has no vested
interest or rights in the property that he or she may subsequently inherit. [footnote
omitted] Expectant heirs have nothing more than possibility of inheritance and have
no present interest in property they may later inherit. [footnote omitted] . .. .

268 C.J.S.

DESCENT AND DISTRIBUTION~

75 (emphasis added). 12

12

See '11.H> N,d.wm "· Nelson, 497 P.2d 1284 (Colo. App. 1972) ("The only interests which plaintiff asserts in Victor's
property are those which he has a son of Victor Nelson and as a named beneficiary in Victor's will. Such interests arc
mere expectancies since before the death of his ancestor an expectant heir has no vested interest or right in the
property which he may subsequently inherit. Any prospective interest. or right to inherit. as an heir is a mere
expectancy or possibility. a mere hope or expectation:'); Trai•erso v. Nielson. 2016 WL I578690, •3 (Conn. Super.
Ct.) (noting in the context of a beneficiary of a will. prior to the testator's death. an expectancy of receiving property
"is the bare hope of succession to the property of another. such as may be entertained by an heir apparent. Such a hope
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While no Idaho appellate cases directly considers this issue, in dicta. Idaho courts
recognize the general rule. Al the time Victoria H. Smith delegated the power to act on her behal[
Vernon K. Smith, Jr. only had ..an inchoate expectancy -- a contingent interest as a beneficiary in
the event of [her] death." See .Johnson v. .Johnson, 113 Idaho 602, 603, 746 P.2d 1061. 1062 (Ct.
App. 1987); See Treece v. Treece, 84 Idaho 457, 464, 373 P.2d 750, 754 (1962). Until her death.
Vernon K. Smith, Jr. had no property interest in her estate and thus, in 2008, Victoria H. Smith did
not delegate a power to him "coupled with an interest."
c.

A recital that a power was '·coupled with adequate consideration.. is nol a power
coupled with an "interest.•·

Other than, the conclusory statement that the power of attorney is ··coupled with adequate
consideration," 13 there is nothing within its terms that shows or even indicates that it is ..coupled
with an interest:· It does not provide that it was created to secure the performance of a duty to
Vernon K. Smith, Jr. or to protect a title in him. While some jurisdictions recognize that powers of
attorney given for valuable consideration may be irrevocable, the Idaho Unifom, Act does not
include that exemption.
The only relevant exemption to the Unifom, Act found in I.C. § 15-12-103 requires the
power be ··coupled with an interest" in the subject of the power. It does not provide an exemption
for a power coupled with "adequate consideration." This comports with case law such as Coney"·

is inchoate. II has no attribute of property, and the interest to which it relates is at the time nonexistent and may never
exist. The moment of the decedent's death detennines the right of inheritance or testamentary succession."); Beadle ,..
0 'Komki-lewis. _ N.E.3d _ . 2016 WL 3578006. *3 (Ohio Ct. App.) (Beneficiary named in prior will had no
legally protected interest in testator's property, while testator was living. even though testator had been declared
pennanently incompetent. noting "it is well-settled that 'a will is ambulatory in nature. and until the death of the
testator, it gives no accrued rights to the potential takers of benefit. ... ); Southern Cros.r, Inc. v. .John. 191 Wis.2d 360.
• 1. 530 N. W.2d 69 (Ct. App. 1995) ("'{A ]n heir or named beneficiary has no right or legal interest in the property of a
living relative by reason of the absolute right of disposal of property by the owner ... Any expectancy or change of
inheritance is too conjectural and remote to be recognized as a legal right.'").
1.1 Vernon K. Smith. Jr. also argues that he has "undertaken extensive renovation and remodeling projects over the past
25 years." in addition to other "activities" he asserts he has undertaken in relation to his mother's property. See
Affidavit of Vernon K. Smith in Support of Motion for Reconsideration, at 4. I-le also contends after 2008 he "took
over all financial recordkeeping. made deposits, disbursements, payments, withdrawals, money transfers. endorsed tax
returns. etc." Id. at 6. Assuming consideration is even relevant, as previously noted, the 2008 power of attorney
contains no specific details concerning its "adequate consideration." nor does it provide that this "consideration"
underlies an agreement by Vernon K. Smith, Jr. and his mother that was intended to provide Vernon K. Smith. Jr. a
legal interest in her property, during her lifetime. The 2008 Power of Attorney contains nothing that supports his
contention that his mother intended to give him a legal interest in her property, during her lifetime, for his "renovation
and remodeling•· elTorts. It is just as reasonable to sunnise that these were the acts done by a devoted son. without
expectation of any compensation for these acts from his mother.
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Sanders. 28 Ga. 511, 513 ( 1859). which holds "[i]n order that a power may be a power coupled
with an interest, the agent must have an interest derived from the power ... that he paid a valuable
consideration for the power. will

1101

be enough.'' (citing Hunt v. Rou.\·nwniers, 21 U.S. 174. 5

L.Ed. 589 (1823)).
As the RESTATEMENT observed, powers coupled with an interest and powers given for
valuable consideration are not the same. See 28 A.L.R.2d 1243, § 1. A the California court
summarizes as follows:
The general rule that an agency is always revocable, and is revoked by operation of
law in the event of death or incapacity of the principal, is subject only to the
exception that an agency or power coupled with an interest is not so terminated.
What constitutes an interest within the meaning of this exception has not been
made particularly clear by the numerous and conflicting decisions dealing with the
subject. But all the decisions agree that an essential element of this irrevocable
power must be a coexisting interest in the subject of the agency. In Lane Mortgage
Company v. Crenshaw, 93 Cal. App. 41 I, 269 P. 672, the agency was to manage a
hotel, and the agent had a twenty-year lease of one floor, without rent. It was held
that the agency was coupled with an interest- a present leasehold estate in the
property which was the subject of the agency. The power was, moreover, a
necessary means of protecting the interest, for unless the building were properly
managed, a forfeiture of the basic land lease might result. which would destroy the
agent's estate.
On the other hand, where no specific, present property interest has been found, the
courts have consistently held the agency revocable notwithstanding the fact that the
agent gave valuable consideration, and, in spite of express declarations in the
contract, that it was coupled with an interest and irrevocable. Boehm v. Spreckels,
183 Cal. 239, 191 P. 5; Crossin v. Elysicm Springs Water Co., 105 Cal. App. 449,
287 P. 985; Seo/I v. Superior Cow·/ , 205 Cal. 525, 271 P. 906; Todd v. Superior
Co111·1, 181 Cal. 406, 184 P. 684, 7 A. L. R. 938; Kunz v. Anglo & London Paris
Nat. Bank ( 1931) 214 Cal. 341 , 5 P.(2d) 417; McColgan v. Bank ,fCalffornia~ 208
Cal. 329,281 P. 381, 65 A. L. R. l075.

Capilal Nat. Bank <?/'Sacramento v.

S10I/,

30 P .2d 411, 413- 14 (Ca. 1934).

Finally, any activities related to managing his mother's financial atfairs are clearly related
to his power of attorney duties. See Affidavit of Vernon K. Smith in Support of Motion for
Reconsideration, at 6.•;A rule on which practically all authorities are agreed is that the interest
which the agent has in receiving compensation for performance of the agency, even though it is
agreed that is compensation shall be derived from what is produced by the application of his
services to the subject matter of the agency or shall consist of a stated portion thereat: does not
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support a claim of a power coupled with an interest ... ." What Constitutes Power Coupled ll'itl,
Interest within Rule as to Termination<?( Agency, 28 A.L.R.2d 1243, § 6.

Therefore, the Court finds the 2008 Power of Attorney is not exempt from the Idaho
Uniform Power of Attorney Act.
B.

The 2012 transfers were "gifts" in violation of Victoria H. Smith's 2008 Power of
Attorney.

Vernon K. Smith, Jr. next contends '·the July 4, 2012 transfers were not 'gifts· as delined
under Idaho law, for which express authority is required under LC.§ 15-12-20l{b):' Memorandum
in Support of Reconsideration Motion Directed to the Court's Order Entered July 19. 20 I 6. at 16.
He asserts:
By no means could these rather vagrant references to a 'giff within the context
used in these documents constitute the necessary 'habendum clause· that would
constitute an intended grant to be made by the terms of a 'gift' under Idaho law.
These were transfers that were made under a grant of authority for
consideration- not gifts. Therefore, the prohibition upon which the Court relied in
I.C. § 15-12-201 ( 1)(b) does not apply in this particular circumstance and
transaction.
Id. at 19. However, the facts belie his contentions.

l.

Victoria H. Smith did not negotiate or execute a transfer of all of her earthly
property to Vernon K. Smith, Jr. on July 4, 2012.

The 2012 "transfers" were not anns-length negotiated contracts. They were not between his
mother, Victoria H. Smith, and himself. Vernon K. Smith, Jr.
Vernon K. Smith, Jr., as a lawyer, drafted and created all documents associated with those
transfers. Vernon K. Smith, Jr. signed all transfer documents on behalf of his mother, acting on her
2008 Power of Attorney. Victoria H. Smith did not sign or negotiate the transfers.
On July 3, 2012, Vernon K. Smith, Jr. was, by his own admission, both his mother's
attorney. representing her in all legal matters, and her attorney-in-fact, holding her power of
attorney. In fact, he drafted and witnessed the creation or that power of attorney in 2008.
Again, acting as her lawyer, Vernon K. Smith, Jr. created a limited liability company. VHS
Properties, on July 3, 2012, and designated her as a "member·· and designated himself as the
manager and member.
The very next day, July 4, 2012, Vernon K. Smith, Jr. both drafted and signed a legal
document transferring all of Victoria H. Smith's earthly property (real. personal. and otherwise). as
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well as all of his late father's property, to the limited liability company he created the day before.
VHS Properties. When Vernon K. Smith, Jr. drafted this transfer he included a recital that the
transfer was '·for and in consideration of the sum of Ten Dollars ($10.00) and other good and
valuable consideration." Vernon K. Smith, Jr. then signed the transfer on behalf or his mother.
acting as her agent.
On the same day, July 4, 2012, Vernon K. Smith, Jr. executed another document that he
also had drafted and which also included the language that the transfer was .. for and in
consideration of the sum of Ten Dollars ($10.00) and other good and valuable consideration.~· Like
the earlier document. this assigned and transferred all of Victoria H. Smith's interest (created the
day before) in the limited liability company, VHS Properties, to himself, Vernon K. Smith, Jr.
The effect of the above transactions was to transfer all of Victoria H. Smith's property (and
for that matter, all of Vernon K. Smith, Sr:s, the father, existing property) to Vernon K. Smith, Jr.
In fact the language in both documents acknowledges that that is what happened.
Subsequent to the Court setting aside these transfers and ordering an accounting pursuant
to the Unifom1 Act, Vernon K. Smith, Jr. filed documents suggesting the real property had a value
of between $1 ,000,000 ( one million dollars) and $2,000,000 (two million dollars). His brother.
Joseph H. Smith, introduced evidence suggesting that the real property had a value of
approximately $27,000,000 (twenty-seven million dollars). The Court notes that these figures do
not include any personal property transferred.
2.

The stated consideration is so disproportionate as to suggest fraud.

The Court agrees that courts generally do not inquire into the adequacy of consideration.
See Sirius LC v. Erickson, 150 Idaho 80, 85, 244 P.3d 224, 229 (2010) ("' (T]his Court will not

inquire as to the adequacy of consideration as bargained for by parties to an agreement' so long as
some consideration is provided."). However,
In spite of this general rule, courts will act when the inadequacy of consideration is
so flagrant as of itself to afford a presumption of fraud, as for instance, if the
contract is such as no person in his or her senses and not under delusion would
make on the one hand, and as no honest or fair person would accept on the other.
17A AM.JUR.2D CONTRACTS § 164 (citing Dingler

t'.

Rilzius, 42 Idaho 614. 247 P. 10 (1926)

('"Mere inadequacy of consideration, unless it is so gross as to shock the conscience and amount
in itself to conclusive evidence of fraud. is not of itself a ground on which a court of equity will
refuse to decree specific performance of a contract or rescind for fraud or undue influence.''').
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The Court finds that receiving a ··sum of Ten Dollars ($10.00) and other good and valuable
consideration.. for transferring assets estimated to be worth from between $1,000,000 to
$27,000,000 is so inadequate as to shock the conscience and support a finding that, as a matter or
law, this purported "lranster for consideration" was a sham and intended to disguise this gift. This
finding is specially supported by the allegation that is central to this probate case - that Vernon K.
Smith, Jr. unduly influenced his mother"s holographic will.

14

As the RESTATEMENT observes in its

Comments, in part:
e. Effects of gross inadequacy. Although the requirement of consideration may be
met despite a great difference in the values exchanged, gross inadequacy of
consideration may be relevant in the application of other rules. Inadequacy "such as
shocks the conscience.. is often said to be a "badge of fraud;· justifying a denial of
specific perfomiance. See§ 364( 1)(c).
RESTATEMENT (SECOND) OF CONTRACTS § 79 ( 1981 }.
In addition, the actual language used in the 2012 transfer documents

1
~

explains that the

transfers were being made because Vernon K. Smith, Jr. was her sole heir. More significantly.
those documents further state that the rationale for transferring her property to him in 2012, prior
to her death, was to avoid the costs, inconvenience, and expense of having to probate her estate.
This language is the language of a transfer intended to gift. I<' Assuming these were actual
··contracts,'' this is not the language of an authentic contract for transferring her assets to Vernon
K. Smith, Jr. for anything approaching 44adequate" consideration. See. e.g.. Page , .. P"squa/i, 150

1
~

The record also indicates that Victoria H. Smith was in poor health and some indication that she may have been
suffering from dementia at the time of these transfers. Moreover, she did not actually execute or negotiate these
transfers.
1
~

The language was drafted by Vernon K. Smith. Jr..

"'Under Idaho law, a "gift" is a voluntary transfer of property by one to another without consideration or compensation
therefor. Banner Lf/i! Im. Co. v. Murk ll'al/m:e Dixson /rrevvcuhle Tntsl. 147 Idaho 117. 126. 206 P.3d 481. 490
(2009): Stanger v. Stanger, 98 Idaho 725. 728. 571 P.2d 1126, 1129 ( 1977). To effectuate a gift, a donor must deliver
property to a donee, or lo someone on his or her behalf. with a manifested intent to make a gift of the property. /11 re
£stale of Lewis. 97 Idaho 299, 302. 543 P.2d 852. 855 ( 1975): Boston Ins. Co. v. Bec:kl!lf, 91 Idaho 220. 222. 419 P.2d
475. 477 (1966). Delivery is accomplished when the grantor relinquishes all present and future dominion over the
property. Banner life Ins. Co., 147 Idaho at 126, 206 P.3d at 490; see also Boston Ins. Co.. 9 I Idaho at 222. 419 P.2d
at 477. Donative intent may be proven by direct evidence, including statements of donative intent, or inferences drawn
from the surrounding circumstances, such as the relationship between the donor and donee. Banner lffe /11.~. Co., 147
Idaho at 126, 206 P.3d at 490; Estate ,,J Hull. 126 Idaho at 443-44. 885 P.2d at 1159~60. The existence of donative
intent is a factual finding to be made by the trial court. See Nielson v. Duvl~. 96 Idaho 314, 315. 528 P.2d I96. 197
(1974). Inter vivos gifts are not presumed, even in familial relationships. and the burden is on the beneficiary to
establish every element of the gift. including donative intent. See C/a1111c:h v. Whwe. 73 Idaho 243. 248. 249 P.2d 915.
917 ( 1952).
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Idaho 150, 152, 244 P .3d 123, 1238 (2010) (""'Construction of the mean ing of a contract begins
with the language of the contract. If the contracrs terms are clear and unambiguous, the
determination of the contracrs meaning and legal effect arc questions of law and the meaning of
the contract and intent o f the parties must be determined from the plain meaning of the contracrs
own words ....).
Finally, the Court notes that throughout Vernon K. Smith, Jr!s Response and Objection to
Petition for Formal Adjudication of Intestacy and Appointment of Personal Representative.
Vernon K. Smith, Jr. alleges the purpose for the transfers was to have them taxed under the gift tax
and not under the estate tax. See. e.g .. Response and Objection to Petition for Fonnal Adjudication
of Intestacy and Appointment of Personal Representative, dated October I 0, 2014, p. I 0. ,i I 0.
which reads in relevant part as follows:
10.) . . . Vernon K. Smith, Jr. decided it was time to organize VHS Properties,
L.L.C., a Limited Liability Company ... . Vernon K. Smith, Jr. used her initials and
included her to be among the initial members, along with Vernon K. Smith. Jr..
who were identified as the only members in that Limited Liability Company, the
effect of which implemented the treatment as a gin tax. instead of an estate tax.
allowing the same lifetime tax credits. but having complete asset protection. The
sole purpose of that formation was to then transfer all assets in which Victoria H.
Smith owned or had any interest in, whether a present interest, anticipatory interest,
future expectancy. or reversionary interest, and all interests were transferred over
and into the L.L.C., including .. . .

Id. Even Vernon K. Smith, Jr. recognizes that this was a gift, contrary to his argument now.
Finally, even assuming Victoria H. Smith actually signed these transfers, based on the foct
the stated consideration is so disproportionate to the estate's value and the evidence in the record.
the Court finds a reasonable inference is that the July 2012 transfers by Vernon K. Smith, Jr. of all
of Victoria Smith ·s earthly property (including the remainder of his father· s estate) to himself was
a gift and not pursuant to or the result of a contract or agreement supported by consideration for
the transfer or sale of her property to him.
The Court finds these 2012 transfers were gifts and further finds the 2008 Power of
Attorney did not permit Vernon K. Smith, .Jr. to gift her property.

C.

The Court denies the motions for reconsideration and for interlocutory appeal.
The Court denies Vernon K. Smith, Jr: s motion for reconsideration. Vemon K. Smith. .Ir.

also requested the Court certify the Court·s decision pursuant to Rule 54(b). The Court denies his
request in an exercise of discretion.
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The detern1ination of whether to grant a party's motion for Rule 54(8) certification rests
within the sound discretion of the court. Kolin v. Sc1int Luke's Regional Medical Center, 130 Idaho
323. 328, 940 P.2d 1142, 1147 ( 1997). The appellate courts caution the lower courts that I.R.C.P.
54(b) certification should not be granted routinely, or as a matter of course: ··it should be reserved
only for ·the infrequent harsh case."' Id. The party requesting certification must show that it will
suffer some hardship or injustice, or provide some other compelling reason why the certification
should be granted. Id. (citing Milbank Mut. Ins. Co. v. Carrier Corp .. 112 Idaho 27. 28. 730 P.2d
947, 948 (1986)). Further, mere delay is not a hardship in and of itselt~ because I.R.C.P. 54(b)
contemplates that there will normally be a delay in cases involving multiple parties and motions.

Id..
In order for a partial judgment to be certified as final and appealable under this rule. the
order granting partial judgment must finally resolve one or more of the claims between some or all
of the parties. Brinkmeyer v. Brinkmeyer, 135 Idaho 596, 21 P.3d 918 (2001); Thorn Creek Catlle

Ass'n, Inc., v. Bonz, 122 Idaho 42, 45, 830 P.2d 1180, 1183 (1992) (citing Toney v. Coeur D'Alene
Sch. Dist. No. 2 71, 117 Idaho 785, 786, 792 P.2d 350, 351 (1990)); See also United States v. City
<?fChallis, 133 Idaho 525, 988 P.2d 1199 ( 1999). If it does not, it is error for a trial court to certify

any interlocutory order as final under I.R.C.P. 54(b). Id., see also R!f'e v. Long, 127 Idaho 841 . 845.
908 P.2d 143, 147 (1995). The purpose of Rule 54(b) is to avoid piecemeal appeals. The Court
notes that under Rule 54(b) does not restrict the appellate court's right to review the matter.

Goldman v. Gralwm, 139 Idaho 945, 947, 88 P.3d 764, 766 (2004).
In this case, the Court finds granting Vernon K. Smith, Jr:s request would actually only
prolong the litigation. This is a probate case, and this Court is acting as a magistrate court. Any
appeal will be to the District Court and then appealed to the appellate courts. The partial summary
judgment only detennined what constituted Victoria H. Smith's estate. A court trial is scheduled
for the end of the month to detem1ine whether Victoria H. Smith' s holographic will controls
distribution or whether the rules of intestacy control.
If the Court erred in setting aside the 201 2 transfers, Victoria H. Smith's estate has no
assets and Vernon K. Smith, Jr. retains ownership of all her property. If Vernon K. Smith, Jr.
succeeds in defeating his siblings' challenge to her holographic will at the conclusion of the court
trial, he retains ownership regardless of whether the Court·s partial summary judgment ruling is
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correct. If the parties appeal the court trial results, all decisions will be resolved on appeal.
Otherwise, the matter is being considered piecemeal - the very process the appellate courts
discourage. Therefore, the Court denies his motion for permission to appeal.

IT IS SO OR~RED.
Dated this

11-

day of October 2016.

ge

ORDER DENYING RECONSIDERATION
CASE NO. CV-IE:-2014-15352

001355

CERTIFICATE OF MAILING
12th
I hereby certify that on this _
_ day of October 2016, I mailed (served) a true and correct
copy of the within instrument to:

VERNON K. SMITH
ATTORNEY AT LAW
VIA EMAIL: vls59:. cdin~.com
RORY JONES
ERICA JUDD
JONES. GLEDHILL, FUHRMAN P.A.
VIA EMAILS: rjoncs·d-idalaw.com; ciudcbi,idaluw.com
ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: acllis-'ci:aclfo.~law.com
NOAH G. HILLEN, CHTD.
E-Mail Address: n~h ·'a .- hillcn]a\\.'.com

CHRISTOPHER D. RICH
Clerk of the District Court

Deputy Court Clerk

ORDER DENYING RECONSIDERATION
CASE NO. CV-IE-2014-15352

27

001356

Electronically Filed
10/13/2016 10:00:49 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Stephanie Vidak, Deputy Clerk

VERNON K. SMITII
ATTORNEY AT LAW
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:
(208) 345-1129

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

A Deceased Individual.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-TE-2014-15352
OBJECTION TO
MEMORANDUM OF COSTS
AND ATTORNEY FEES;
MEMORANDUM IN OPPOSITION TO AWARD OF
ATTORNEY FEES AND COSTS;
MOTION TO DISALLOW
ATTORNEY FEES AND COSTS

Cornes now the Respondent, Vernon K. Smith and does herewith object to the latest
request for attorney fees and costs identified in the Memorandum served upon Respondent on
September 30, 2016, allegedly incurred in connection with Joseph's Motion for Orders of
Further Accounting, for Re-Conveyance of Estate Properties, and for Supervised
Administration, and his Memorandum in Opposition to Respondent's Motion for
Reconsideration, filed by Joseph H. Smith through his attorney of record, Allen B. Ellis.
This Respondent reiterates and preserves, as a continuing objection to this and all prior
requests for attorney fees and costs, and Respondent does furthermore preserve his exception
to the Court's findings and conclusions within said Orders granting Partial summary

OBJECTION TO MEMORANDUM AND TI-IIRTEENTI-1 DECLARATION OF MR. ELLIS,
P. 1
REQUESTING ATTORNEY FEES AND COSTS, AS FILED SEPTEMBER 30, 2016
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judgment, accountings, any re-conveyances and any supervised administration/receiver/
special master having been appointed by this Court.
Respondent does continue his objection to any award of costs or attorney fees being
awarded under I. C. §15-12-116(3), and now to include any such request that is now being
made under the Thirteenth Declaration that requests fees and costs (erroneously) under I. C.
§15-12-117, which has no application to the latest request for such fees and costs incurred by
Joseph as Joseph is not the "agent". (See Mr. Ellis's "lbirteenth" Declaration, dated
September 30, 2016). This Thirteenth Declaration sets forth a claim to fees and costs that is
not only excessive and unreasonable, but outrageous and grossly exaggerated for the
involvement undertaken on behalf of Joseph in this controversial matter regarding these
transfers. Not only is the lack of Joseph's standing deemed to be terminal to any request for
fees and costs, but the asserted basis therein claimed by Mr. Ellis in his "Thirteenth
Declaration" as the basis for fees and costs is once again misplaced and erroneous, as Joseph
is not the "agent" being referred to in I. C. §15-12-117.
Had the UPOAA been a proper statutory basis to consider granting Joseph any
"standing" to request an accounting, the fact remains that the Principal who created the Power
is deceased, and the very provisions contained within LC. §15-12-114(8) limits the accounting
request to only a personal representative, or successor in interest, and that does not allow
Joseph H. Smith any standing to seek any accounting, as being a "descendant" and any
concept of a "presumptive heir" becomes eliminated upon death of the principal.

Joseph

H. Smith does not qualify under any of the existing circumstances, despite the Court's attempt
to qualify him to challenge the transfers and secure an accounting because he is a
"descendent," or a "presumptive heir" under the provisions of!. C. §15-12-116(d) and (e),
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relating to persons who qualify when the Principal is alive. Joseph is disqualified to challenge
the power and the acts because 1) the UPOAA does not have a legal basis to apply to the
Irrevocable Power; that 2) the statute of limitations has unconditionally barred his challenge
to claim any fiduciary breach; and 3) the right to request an accounting under the UPOAA,
after the death of the Principal, is limited solely to the personal representative or the successor
in interest. With that in mind, Joseph cannot be considered by this Court to be a "prevailing
party" in regard to the baseless challenge being advanced, and the request for any accounting,
and the request for supervised administration are without the required standing, all of which
claims and requests are untimely and without any statutory or case authority.
Joseph has neither standing nor a qualifying right to challenge any Power, (as the
Bieter Court was thought to have firmly so held) and is barred by the statute of limitations to
present either a Petition or a Motion, and no factual or legal basis to pursue this partial
Summary Judgment, or challenge any transfers or fiduciary acts, which again was thought to
have been previously addressed and so held by Judge Bieter in Joseph's Petition for fiduciary
breach, conversion/accounting.
Judge Bieter was clearly aware of the four-year statute, its application that prevented
any claims of a fiduciary breach, conversion, and accounting, and confirmed Joseph's lack of
standing as the right to challenge had long since run and expired, and denied Joseph's relief
under his prior Petition. Joseph was unconditionally barred from any such challenge, a fact
recognized by Judge Bieter, and this Court now appears to have chosen to disregard that
limitations effect as to Joseph's expired right to challenge any fiduciary duty or acts of
Respondent, which this Court has now declared that a "fiduciary breach" has occurred, even
though clearly faced with the application of that statute, the prior discussion undertaken in the
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Bieter Court, and the asserted defense of the application of the statute of limitations in prior
pleadings and briefing presented to the Court. This Court has acted contrary to the barring
effects of the statute of limitations, and Respondent does preserve that matter for appellate
review accordingly.

This Court is allowing Joseph to challenge the Powers and/or conduct

of the Respondent (by the wrongful application of the UPOAA and ignoring the statute of
limitations),

and then compelling an accounting, contrary to LC. §15-12-114(8),

notwithstanding the legal consequence the UPOAA does not even apply, and basing the
decision upon the perception that because Joseph is a "descendent" and could be a
"presumptive heir" (using reference to LC. §15-12-116(d) and (e), yet ignoring the declared
language within the UPOAA (LC. §15-12-114(8)), stating Joseph has no standing to seek an
accounting or to compel the disclosure of receipts, disbursements or transactions. Respondent
had no fiduciary duty to Joseph, and Joseph held no interest in any property assets or interests
of Victoria H. Smith, and Joseph renounced his agency relationship and managerial position
and involvement with his Mother in December, 1991, and insisted upon an indemnification
in September, 1992, as identified in prior affidavits.

Joseph had been expressly excluded

from any beneficial interest or any future bequeath from Victoria, as specifically announced
in her Holographic Will executed February 14, 1990.
Respondent's good faith belief the UPOAA has no application, and creates no
restriction to any "transfer", or allows any basis for any controversial discussion about
"gifting", is premised upon the fact the UPOAA specifically "excepted" any application to an
Irrevocable grant of authority that is declared to be coupled with adequate consideration of a
present interest and/or a beneficial future interest, as was intentionally and specifically done
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in this matter, establishing the statutory exception to the application of the UPOAA itself(LC.
§15-12-103(1).
Joseph's only basis to claim fees and costs stems from this Court's declaration that
the UPOAA applies, and that Joseph qualifies under the UPOAA as a descendent and as a
"presumptive heir" to challenge the powers or conduct thereunder. As stated, Joseph is not
within the list of"following persons" identified in subpart (e), who are then allowed to Petition
the court to construe a Power when the Principal has become deceased.
Though I. C. §15-12-116 contains reference the Court "may" award fees and costs,
upon a valid challenge to the Power or authority exercised under it, there must be a "qualifying
party", and there must be the statutory "application" of the UPOAA to the Power and the
exercise of the authority, and there cannot be the exclusionary bar by the applicable statute of
limitations announced by LC. §5-224 and Jones v. Runji, supra that precludes Joseph any
such right, as was part of the discussion conducted before Judge Bieter.
Respondent stands by the proposition Joseph does not qualify under the UPOAA; that
the UPOAA does not apply in any event; that Joseph lacks standing, that Joseph lacks a
legitimate claim, and that Joseph is precluded by the limitations that applies to these fiduciary
disputes, and could not become a "prevailing party" to address fees or costs incurred by a
disgruntled child who was intentionally excluded by a testator, for the Testator's own reasons,
and the Powers of attorney were continually exercised, with unlimited and all-inclusive
authority.
Respondent does submit his objection to this Memorandum, as stated above, and does
move this Court to disallow any attorney fees or costs, for the reasons stated above, and
Respondent does reserve and note his objection to this Court's finding that Joseph has any
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standing with a legal and factual basis, causing to occur the use of a statutory provision as the
basis to declare a breach of a fiduciary duty and authority under a Power of Attorney relating
to the actions or conduct of Respondent.
CONCLUSION

Joseph's lacks standing to challenge the irrevocable Power or actions conducted and
perfonned under an Irrevocable Power that is not subject to the effects of the UPOAA; that
Joseph fai ls to qualify under the UPOAA (even assuming it could be lawfully applied) as he
is neither a personal representative or successor in interest under I. C. § 15-12-114(8); that
Joseph is precluded further by the application of the statute of limitations, each reason
precludes any claims for attorney fees and costs that could be brought and sought by Joseph
under I. C. §15-1 2-116(3), but has not been brought, as Joseph erroneously cited hi s basis
under I. C. § 15- 12-11 7, which has no application to the basis of his request, and such claim(s)
must be denied entirely, for the above and foregoing reasons.
Respondent does therefore move this Court to deny Joseph's request for any award of
attorney fees or costs, as requested under 1. C. § 15-12-1 17, as identified and requested by the
application contained in the "Thirteenth Declaration" submitted by Joseph in this controversy.
A hearing will be scheduled upon this Motion filed by Respondent for the disallowance of
Mr. Ellis' request for attorney fees and costs withinifis Memorandum, at
/

Court and Counsel.

Vernon K. Smith, espon
appeari ng
pro se, and as attorney of recor or beneficiary
and putative personal representativ
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~ ·........_,~nic Delivery

Attorney for Petitioner Joseph H Smith
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REQUESTfNG ATTORNEY FEES AND COSTS, AS FILED SEPTEMBER 30, 2016
P. 7

Electronically Filed
10/19/2016 3:52:09 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Stephanie Vidak, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax: (208) 345- 1129
I.S.B. # 1365

RORY R. JONES
ERIKA P. JUDD
JONES • GLEDHILL • FUHRMAN • GOURLEY, P.A.
The 9•h & Idaho Center
225 North 9•h Street, Suite 820
P.O. Box 1097
Boise, ID 8370 l
Telephone: (208) 331 - 1170
Facsimile: (208) 331- 1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones @idalaw.com
Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATIER OF THE ESTATE OF:
Case No. CV-IE-2014-15352

MOTION TO TAKE JUDICIAL NOTICE

VICTORIA H. SMITH,
Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Vernon K. Smith" ), and
pursuant to Rule 201 , Idaho Rules of Evidence, moves the Court to take judicial notice of an
Affidavit of Victoria H. Smith, filed of record in Ada County Case No. [ 1990)-12684-D, entitled

Smith v. Smith , on February 6, 1991.

MOTION TO TAKE JUDICIAL NOTICE

I
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At issue in this case is whether the February 14, 1990 Will of the decedent, Victoria H.
Smith, was the result of undue influence. Vernon K. Smith makes this written request that the
Court take judiciaJ notice of records, namely the February 6, 1991 Affidavit of Victoria H. Smith,
offered in Ada County Case No. [ l 990]-12684-D, entitled Smith v. Smith, a copy of which is
attached hereto as Exhibit 1.
Rule 20 I, Idaho Rule of Evidence governs requests for judicia] notice of adjudicative facts.
It provides, in pertinent part:

(a) Scope of ru]e. This rule governs only judicial notice of adjudicative facts.
(b) Kinds of facts. Ajudicially noticed fact must be one not subject to reasonable dispute
in that it is either ( 1) generally known within the territorial jurisdiction of the trial court
or (2) capable of accurate and ready determination by resort to sources whose accuracy
cannot reasonably be questioned.

(d) When mandatory. When a party makes an oral or written request that a court take
judicial notice of records, exhibits or transcripts from the court file in the same or a
separate case, the party shall identify the specific documents or items for which the
judicial notice is requested or shall proffer to the court and serve on all parties copies of
such documents or items. A court shall take judicial notice if requested by a party and
supplied with the necessary information.
(e) Opportunity to be heard. A party is entitled upon timely request to an opportunity to
be heard as to the propriety of taking judicial notice and the tenor of the matter noticed.
In the absence of prior notification, the request may be made after judicial notice has
been taken.
(f) Time of taking notice. Judicial notice may be taken at any stage of the proceeding.

Here, the decedent submitted a duly notarized affidavit, by and through an attorney other
than Vernon K. Smith, in another matter. The substance of the affidavit directly rebuts any claim
of undue influence and is offered for the purpose of showing the decedent's state of mind.

MOTION TO TAKE JUDICIAL NOTICE 2
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Pursuant to Rule 201, Idaho Rules of Evidence, Vernon K. Smith submits that the Court may
take judicial notice of the Affidavit and the facts and statements contained therein.

Respectfully submitted this 19th day of October, 2016.

~

~

'

Attorneys for Vernon K. Smith

CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 19th day of October, 2016 a true and correct copy of
the foregoing Motion to take Judicial Notice was served upon the following:

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Email: aellis@aellislaw.com

Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-I 129
Email: vkslaw@live.com

Christ Troupis
Troupis Law Office, PA
80 I E. State Street, Ste. 50
Eagle, ID 83616

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Email: ctroupis@troupislaw.com

MOTION TO TAKE JUDICIAL NOTICE

w
~
~
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B:!Y 3E2P.2·L~NN
~TTORNEY AT L!.J~

312 East Hain
P.O. Box 130
E~Jne~t, Idaho 83617
Telaphone: (208)
365-21C
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STATE OF IDAHO
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County of Ada

)

VICTORIA H.

SHITH,

being first duly sworn upon oath,

deposes and says as follows:
l.

That Affiant is competent to testify, ever the age

of 18 years, born

and pre~ently 77 years of age;

2 ~ ·.- That Aff iant is the mother of Vernon K. Smith Jr. and.

the sole heir and Executrix of t!1e Estate of Vernon K. Smith,
Deceased;
3.

~hat .my late husband, Vernon K. Smith Sr., purchased·

r-::s·1.d-ad there s i n ce Ha rch, 1960. -
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By: Lauren Ketchum, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702
Idaho State Bar No. 1365
Telephone: (208) 345-1125
Fax:(208)345-1129
I.S.B. # 1365

RORY R. JONES
ERIKA P. JUDD
JONES• GLEDHil..L •FUHRMAN• GOURLEY, P.A.
The 9 th & Idaho Center
225 North 9'h Street, Suite 820
P.O. Box I097
Boise, ID 83701
Telephone: (208) 331-1170
Facsimile: (208) 331 - 1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones@idalaw.com
Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

VERNON K. SMITH'S CLOSING
ARGUMENT

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Respondent" or "Vernon"),
and hereby submits this written closing argument.
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I.

Factual and Procedural Background

This case involves lhe administration and disposition of the Estate of Victoria H. Smith.
Victoria H. Smith ("Victoria") was born

and died in Ada County on September

11, 2013. Victoria was predeceased by her husband, Vernon K. Smith, Sr. ("Vernon Sr."). Vernon
Sr. died May 2, 1966. Together, Vernon and Victoria had three children: Joseph H. Smith
("Joseph"), Vernon K. Smith, II ("Vernon"), and Victoria Anne Converse ("Converse").
On February 14, 1990, twenty-three (23) years before her death, Victoria drafted and
signed a holographic will (the "Will"). The Will is handwritten on stationary and reads, in its
entirety:
In event of my death I give all my property, real and personal, to my
son Vernon K. Smith Jr. with the right to serve as Executor without
bond. I have given my son Joseph H Smith real and personal
property in my lifetime. I have given my daughter, Victoria
Converse, personal property in my life time. Holographic Will.
Dated February 14, 1990. Victoria H. Smith.
Exhibit 208.

Victoria's Will was nearly identical to the holographic will by which Victoria

inherited her late husband Vernon Sr. 's estate, which read, in full: "In event of my death I give all
my property to my wife, Victoria H. Smith with right to serve as Executrix without bond. Dated
December 12, 1960. Vernon K. Smith. Holographic Will." Exhibit 200.
In the 23 years after her will was drafted, Victoria continued to live an independent lifestyle
in her own home and with some support of family members, such as for driving to and from
appointments and other events as she never learned to drive.

Victoria did not maintain a

relationship with her daughter, Converse, before or after the Will was executed. Ms. Converse did
not appear for her mother's funeral. Tr. at p. 38, I. 18 - p. 14. Ms. Converse also indicated she
did not want anything from her mother and elected, having been given notice, not to participate in
these proceedings or in the claim asserted by Joseph. Joseph remained active in his mother's

VERNON K. SMITH'S CLOSING ARGUMENT 2
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business affairs until l 992, at which time the relationship between Joseph and his mother
deteriorated and the two began to exchange strained correspondence. Vernon was close with his
mother, before and after the execution of her Will. Vernon assisted in the management of her
business affairs during the decades preceding and after the Will was executed.
This action initially commenced on August 13, 2014, upon the filing of a Petition for
Appointment of Special Administrator and Assignment of Powers and Duties, filed by Sharon
Bergmann (.. Bergmann"). Bergmann is an ex-spouse and alleged creditor of Vernon. On October
3, 2014, Joseph filed a Petition for Formal Adjudication of Intestacy and Formal Appointment of
Personal Representative (J.C. § 15-3-302). Therein, Joseph averred ..[a]n original will, obtained
by undue influence, is believed to be in the possession of Vernon K. Smith, 11. Such original will
has not been probated and is believed to be invalid." Petition, 'I( 8. On October JO, 2014, Vernon
filed his Response and Objection to Petition for Appointment of Special Administrator and
Assignment of Powers and Duties, objecting to the Bergmann Petition.
On October 24, 2014, Vernon filed his Application for Formal Probate of Will of Decedent
Victoria H. Smith, and Formal Appointment of Personal Representative. Vernon is the sole
beneficiary of Victoria's assets pursuant to the Will. On November 19, 2014, Joseph filed his
Objection to Application for Formal Probate of Will of Decedent, Victoria H. Smith, and Formal
Appointment of Personal Representative, alleging that Victoria was subject to undue influence,
and that Vernon exercised undue influence upon her and that Vernon was a fiduciary with respect
to the decedent, giving rise to the presumption of undue influence.
There is no dispute as to the authenticity of the signature on the Will; nor is there any
contest that Victoria was competent at the time she executed the Will. The Court entered several
pretrial rulings decreeing that the presumption of undue influence was applicable to this case. For
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the purposes of this closing argument, Vernon submits only that the Court's ruling was in error
and stands upon his prior objections but will address these proceedings with the Court's prior
rulings in mind and focus this briefing only upon the evidence adduced at trial.
Under the standard stated in In re Estate of Conway, 152 Idaho 933, 277 P.3d 380 (2012),
assuming Joseph Smith is entitled to rely upon the rebuttable presumption of "undue influence,"
the presumption may be rebutted by:
[A] quantum of evidence that tends to show that no undue influence existed. Once
that burden has been met, the matter becomes one for the trier of fact. The existence
of undue influence will be determined accordingly, and on appeal such
determination will only be disturbed if not supported by substantial, competent
evidence.
152 Idaho at 939,277 P.3d at 388 (emphasis added).
This case has a voluminous and convoluted procedural history which will not be restated
herein. The sole issue pending before the Court for determination is whether the Will was the
result of undue influence by Vernon.

As the evidence revealed at trial, the claim of undue

influence as asserted by Joseph is unsupported. Vernon has adduced more than a quantum of
evidence that shows that no undue influence existed and that the Will was the result of Victoria's
wishes.

II.ARGUMENT
The sole issue to be determined by the Court is the existence of undue influence upon
Victoria H. Smith at the time she executed her Holographic Will in February 1990 (the .. Will").

Swaringen, 67 Idaho at 247-48, 175 P.2d at 693 ("In a contest on the ground of undue influence,
it must be shown that such undue influence existed and was operating at the time of the execution
of the will. Id. (citations omitted)).

In re Lwzders 'Estate, 74 Idaho 448, 454-55, 263 P.2d 1002, 1006-07 (1953), defines
"undue influence" as "domination by the guilty party over the testator to such an extent that his
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free agency is destroyed and the will of another person substituted for that of the testator." Id.
(citations omitted).

As held in Wooden v. Marrin (In re Conway), 152 Idaho 933, 938-39, 277

P.3d 380, 385-86 (2012):
A will may be held invalid on the basis of undue influence where
sufficient evidence is presented indicating that the testator's free
agency was overcome by another. f1l re Estate of Roll, 115 Idaho
797, 799, 770 P.2d 806, 808 (1989). Generally, undue influence is
demonstrated through proof of four elements: "( l) a person who is
subject to influence; (2) an opportunity to exert undue influence; (3)
a disposition to exert undue influence; and (4) a result indicating
undue influence." Gmeiner v. Yacte, 100 Idaho 1, 6-7, 592 P.2d 57,
62-63 ( 1979). However, a rebuttable presumption of undue
influence is created where a beneficiary of the testator's will is also
a fiduciary of the testator. The proponent of the will bears the burden
of rebutting the presumption. Estate of Roll, 115 Idaho at 799, 770
P.2d at 808. As this Court explained in Roll:
To rebut the presumption, the proponent must come forward with
that quantum of evidence that tends to show that no undue influence
existed. Once that burden has been met, the matter becomes one for
the trier of fact. The existence of undue influence will be determined
accordingly, and on appeal such determination will only be
disturbed if not supported by substantial, competent evidence. Id.
Evidence relevant to the question of undue influence includes the
age and physical and mental condition of the one alleged to have
been influenced, whether he had independent or disinterested advice
in the transaction, the providence or improvidence of the gift or
transaction, delay in making it known, consideration or lack or
inadequacy thereof for any contract made, necessities and distress
of the person alleged to have been influenced, his predisposition to
make the transfer in question, the extent of the transfer in relation to
his whole worth, failure to provide for his own family in the case of
a transfer to a stranger, or failure to provide for all of his children in
case of a transfer to one of them, active solicitations and persuasions
by the other party, and the relationship of the parties. Gmeiner, 100
Idaho at 7, 592 P.2d at 63 (quoting 25 Am. Jur. 2d Duress and
Undue Influence§ 36 at 397 (1966)).

Id. at 938-39, 277 P.3d at 385-86 (emphasis added).
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There was considerable evidence presented during trial as to statements and impressions
of Victoria's "state of mind." The vast majority, if not all statements offered relate to time periods
other than February 14, 1990. These statements are typically inadmissible. King v. MacDonald,
90 Idaho 272, 278-79, 410 P.2d 969, 972 (1965), however, provides that there may be limited
exceptions to the general rule for statements pertaining to the decedent's mental condition at or
near the time of the execution of the will:

[D)eclarations of a testator pertaining to his mental condition may
be admissible to prove his inability to resist the influence of others.
Declarations not confined to the time of the execution of the will.
including those made both before and after. may be received
provided they are not too remote to throw light upon the mental
condition of the testator at the time of the execution of the will. 4
Jones, Commentaries on Evidence§ 1614 (2d ed. 1926), and In re
Lunders' Estate, 74 Idaho 448, 263 P.2d 1002 (1953).

"The existence of undue influence or deception involves
incidentally a consideration of the testator's incapacity to resist
pressure and his susceptibility to deceit, whether in general or by a
particular person. This requires a consideration of many
circumstances, including his state of affections or dislike for
particular persons, benefited or not benefited by the will; of his
inclinations to obey or to resist these persons; and, in general, of his
mental and emotional condition with reference to its being affected
by any of the persons concerned. All utterances and conduct,
therefore, affording any indication of this sort of mental condition,
are admissible, in order that from these the condition at various
times (not too remote) may be used as the basis for inferring his
condition at the time in issue."
King, 90 Idaho at 278-79, 410 P.2d at 972.

I.

SUSCEPTIBILITY TO INFLUENCE:
With those factors in mind, the evidence at trial was unequivocal that Victoria was of sound

mind and body and was not susceptible to influence when she drafted her Will. First, Vernon has
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readily satisfied his burden to produce a quantum of evidence rebutting any presumption of undue
influence because the evidence was uncontroverted that Victoria was not a person susceptible to
influence.
Susceptibility, as an element of undue influence, concerns the
general state of mind of the testator: whether he was of a character
readily subject to the improper influence of others. Because of
inevitable problems in establishing the subjective state of mind of a
decedent, it is said to be the most difficult element to establish. The
court will look closely at transactions where unfair advantage
appears to have been taken of one who is aged. sick or enfeebled. In
particular, the court will manifest concern for a grantor who has
been proven incapable of handling his or her own business affairs,
who is illiterate, or who has undergone marked deterioration of mind
and body shortly before the grant. or who has suffered the trauma of
recent death in the family. See McNabb v. Brewster, supra; In re
Lu11ders' Estate, supra. On the other hand, the Court has made it
clear that no presumption of undue influence will arise simply
because the grantor is old, physically infirm or uneducated. See
Englesby v. Nisula, supra; Kelley v. Whey/and, 93 Idaho 735, 471
P.2d 590 ( 1970).

Id., at 7-8, 592 P.2d at 63-64 (emphasis added).
The record presented during the trial of this matter unequivocally establishes that Victoria
does not meet any of the factors articulated in Gmeiner for susceptibility. Victoria was not aged,
sick, or enfeebled; she was more than capable and did in fact handle her own business affairs until
more than a decade after drafting her Will; she was an avid reader and was not illiterate; she had
not undergone marked deterioration of mind or body shortly before the grant; nor had she recently
suffered a death in the family.
Apart from the language of the Will itself, it is telling that Victoria herself executed an
Affidavit approximately one year after she drafted her Will wherein she stated:
... Affiant owns all of those real property assets, and I intend to live
a very long time. I retain the right to terminate the use of any
building at any time, and may elect to sell any of my property at any
time I should choose. No one tells me who will inherit my property.
Neither my son nor Sharon K. Smith has any interest whatsoever in
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any buildings I own and I will decide who and when they may be
used. My son's permitted use of any building is discretionary on my
part; not a decision imposed upon me by any Court.
Exhibit 269 (Affidavit of Victoria H. Smith, filed February 6, 1991, in Smith v. Smith. On the
letterhead for the Affidavit, Bry Behrman (and not Vernon K. Smtih) is listed as the attorney. In
other parts of her affidavit, Victoria recounts several business deals that Vernon handled and
arranged for her benefit. Id. The Court permitted Exhibit 269 to be admitted for the purpose of
showing that Victoria was aware of her property and for the state of mind of Victoria. The Court
cautioned, however, "And I personally, in looking at this, I think it is a double-edged sword for
both sides. And I say that because it appears that the argument could be made that Mr. VK Smith
had the ability to exercise quite a bit of control over his mother to get this affidavit. So I am just
throwing that out, that it is a two-edged sword." Tr. at p. 286, I. 3 - p. 287, I. 10. The Court's
comment is included because the double-edged sword that the Court referred to was not supported
by any evidence submitted in this case: there was no evidence that Vernon requested that his
mother submit an affidavit; there was no evidence that he participated in the drafting of the
affidavit; and no evidence that he was any part of the preparation or submission of the affidavit.
Bry Bermann's name appears on the top of the affidavit. Simply put, the Court's conclusion that
"the argument could be made that Mr. VK Smith had the ability to exercise quite a bit of control
over his mother to get this affidavit" lacks any support in the evidentiary record. Instead, the
record is clear that Victoria was smart, stubborn, and independent in her thinking.
Dr. Fong, Victoria's treating physician between 1982-2006, testified that she typically
came to appointments by herself during the 1980s and 1990s. Tr. at p. 12, 11. 4-12. During that
time, he saw her approximately two or three times per year for appointments, routine medical care,
and follow up on medical conditions. Tr. at p. 12, I. 16 - p. 13, I. 3. During those appointments,
he found her to be pleasant, appropriately dressed, and did not feel that she was impaired with any
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particular medical problems, specifically dementia or depression. Tr. at p. 12, 1. 16 - p. 13, I. 10;
see also p. 16, I. 10-13, p. 17, I. 1-1 I.

At no time did Dr. Fong express a concern about Victoria's

ability to participate in her own health care decisions. Tr. at p. 16, II. I 0-13.
Janet Baasch, a registered medical assistant working for Dr. Fong, also testified that she
mel Victoria in 1996 and that she grew to know Victoria well. Tr. at p. 24, IL 6 - 20.

In their

conversations, which would typically last at least 20 minutes, several times a year, Victoria was
engaged, she was able to respond to questions "on point," and she was stubborn but that she had a
"good demeanor about her. She could be really funny." Tr. at p. 24, I. 19- p. 26, I. 12. Victoria
would talk about her home, and the farm fields, and was caring and always remembered to ask
about Ms. Baasch's father who suffered from medical issues. Tr. at p. 26, I. 11 - p. 27, I. 3.
Victoria lived on her own until a fall incident in 2008, after which Vernon hired various
individuals to be with Victoria during the days and he would stay with her during the nights. Tr.
at p. 213, I. 1 - p. 214, 1. 3. Victoria maintained and balanced her own checkbooks, took care of
all of her accounts and paid her own bills. Tr. at p. 262, II. 8-12; p. 264, II. 1-9.
In further support of Victoria' s strength of will and character, nearly every single witness
who testified during the trial of this matter acknowledged that Victoria was smart, that she was
stubborn, willful, and that she was set in her own ways and made her own decisions.
Joseph:
Joseph lived approximately 600 feet from his mother's home. To get to his home, he would
go past Victoria's house two or three times per day and would watch to see what was going on.
"A lot of the years she would be outside, especially in the summertime. I would keep an eye on
her. She always turned the porch light on every night and I made sure that porch light was on every
night. It would be off during the day, which means I knew she was okay. She was basically okay,
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you know, between '90, '95, '97 and that. She got around pretty good." Tr. alp. 180, 11. 2-12.
Joseph repeatedly acknowledged that his mother was of strong will and strong mind:
"You're the best solo soldier I have ever known, that is a compliment but of no meritable
substance. Ex. 231; see also Exhibits 224b 229, 234, 236, and 239.
Joseph also admits that Victoria had "full testamentary capacity when she executed her
February 14, 1990, holographic will at issue in this matter" --- "To the best of my knowledge she
did." Tr. at p. 153, I. 3 - p. 154, I. 18.
Carolyn Puckett:
Carolyn Puckett worked as a legal assistant for Vernon K. Smith between I 979 and 2001.
During that time, she became friends with Victoria as she would often drive Victoria to places
such as mobile libraries, other places for errands or for doctor's appointments. Tr. at p. 134, II. 217, p. 136, 11. 7-13. During that 21 year period, Carolyn would see Victoria two or three times per
month.

Carolyn recalled that Victoria was "very intelligent at Jeopardy"; "Victoria was a

wonderful lady. Very intelligent. Very outspoken. Very Stubborn. Very set in her ways. But she
was - she respected people but she required respect back." Tr. at p. 135, 11. 14-17. When asked if
she was concerned that Victoria did not have her "whits" (sic, s/be wits) about her, Ms. Puckett
responded: "Absolutely not." Tr. at p. 135, l. 18-p. 136, I. 13.
Having known Victoria for 21 years, including the year 1990, when asked whether Victoria
acted as her own woman or whether she did what Vernon wanted her to do, Ms. Puckett testified:
"She was her own woman. She was very stubborn and set in her ways, and she was very
intelligent." Tr. at p. 144, 11. 10-17. Again, upon questioning by counsel for Joseph, Ms. Puckett
testified "I have never heard her ever say because Vern told her so. She made her own decisions."
Tr. at p. 146, II. 4-14.
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Orin Dillworth:
Mr. Dillworth began performing contractual farm services for Victoria in the early 1990s
such as fence work, masonry, or other landscaping services and began full time in the later l 990s.
Tr. at p. 290, I. 24 - p. 292, I. 5. Victoria would contact Mr. Dillworth directly when she needed
assistance and personally paid close attention to his work. Tr. at p. 292, I. 12 - p. 293, I. 23 . Mr.
DiJ!worth developed a friendship with Victoria and viewed her as fair, but also demanding. Tr. at
p. 292, I. 23 - p. 293, I. 9. He also noted that she was strong-willed and direct, "very direct," and
"she didn't mess around with work. As soon as she said it you knew exactly what she meant." Tr.
at p. 294, II. 1-6.
Vernon:
Vernon respected his mother and her wishes. Tr. at p. 214, I. 10 - p. 215, I. 6. She was
tenacious, she would argue, and she was a warrior and Vernon respected and endorsed her
opinions. Id.
In addition to age and physical and mental condition of Victoria, additional factors that
may be relevant to whether undue influence existed pursuant to bz re Conway include:
.. . whether [s}he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or
transaction, delay in making it known, consideration or lack or
inadequacy thereof for any contract made, necessities and distress
of the person alleged to have been influenced, h[er] predisposition
to make the transfer in question, the extent of the transfer in relation
to h[er] whole worth, failure to provide for h[er] own family in the
case of a transfer to a stranger, or failure to provide for all of h[er]
children in case of a transfer to one of them, active solicitations and
persuasions by the other party, and the relationship of the parties.
Gmeiner, 100 Idaho at 7, 592 P.2d at 63 (quoting 25 Am. Jur. 2d
Duress and Undue Influence § 36 at 397 ( 1966)).

Id. at 938-39, 277 P.3d at 385-86.
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In considering these factors and the evidence adduced at trial, Vernon submits that he has
more than satisfied his burden to rebut any presumption of undue influence.
1) Whether she had independent or disinterested advice in the
transaction:

Victoria did not seek independent or disinterested advice in drafting her own Will, nor did
she discuss the contents of the Will with Vernon prior to drafting it and did not request his advice
or his opinion on the disposition of her estate. Tr. at p. 209, I. 12 - p. 212, 1. 20. Rather, she called
Vernon after the fact and asked him only to witness her signature. Id. Prior to arriving on the
evening of February 14, 1990, Vernon did not know that Victoria intended to name him as the sole
beneficiary of her estate. Id. He did ask her about her decision and she provided her reasons for
leaving the estate to Vernon and not to her other children. Id. Victoria did not ask for Vernon's
legal advice on the contents of the Will; nor did she ask for his personal or professional
recommendation as to the disposition of her estate. Tr. at p. 337, I. 8 - p. 339, I. 1.
After Victoria signed the Will, it was placed in her desk where it was left until 2010 when,
because of the increased number of people visiting her home, i.e., hospice, personnel, nurses,
clergy, doctors, and housekeepers, it was moved to Vernon's law office for safekeeping. Tr. at p.
212, II. 17-25.
2) The providence or improvidence of the gift or transaction:

There was nothing particularly provident or improvident in the drafting of the Will and no
evidence presented that it was done in haste or without due consideration by Victoria. In point of
fact, Victoria continued to affirm the contents of the Will and her reasons for her decisions for
many years after she drafted and executed the Will.
The Will of Victoria was nearly identical to the holographic will of her late husband,
Vernon K. Smith, Sr. Exhibit 208, cf. Exhibit 200. The assets, and in particular the real property
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which forms the vast majority if not all of the Estate, to be conveyed pursuant to the Will was the
same real property owned by Vernon Sr. at the time of his death which property was conveyed
pursuant to a holographic Will. Vernon Sr. was a well-respected attorney who chose to convey
his assets pursuant to a holographic Will. His widow elected to do the same. Whether an estate
plan would have been advisable is not relevant as Victoria did not seek legal or professional advice
but simply did what her late husband, an attorney, had done.
Prior and after the execution of the will, Victoria continued to make gifts and loans to
Joseph, as well as her other children for estate planning purposes.
The testimony offered by Lyman Belnap added nothing to the analysis as he did not render
an opinion as to the facts surrounding the execution of the holographic will at issue in this case.
Whether he would deem it advisable to seek estate planning is not relevant as there was no
evidence presented that Vernon, an attorney, was asked to provide advice or an opinion as to the
providence or improvidence of the Will.

Mr. Belnap's generalized testimony that he would

recommend that a client look into estate planning documents for estates that were in excess of
$10,000,000.00, was offered in a vacuum with no relation to the facts of this case. Tr. at p. 221, I.
16 - p. 222, I. 9.

3) Delay in making it known:
Victoria notified Vernon that she had drafted the Will and requested he witness her
signature on the same date. Tr. at p. 209, I. 12 - p. 212, I. 20. Victoria later made her will and
wishes known to other persons. Carolyn Puckett acknowledged that Victoria talked about her
estate and what she was doing with it in the 1990s. Tr. at p. I 36, II. 14-21. Specifically, in the
early 1990s, Victoria made her estate wishes known to Ms. Puckett and specified that she was
leaving her estate to "Blue" (Vernon). Tr. at p. 136, I. 14 - p. 138, I. 18. Victoria further provided
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her reasoning for leaving the estate to Vernon, as opposed to her other children, to Ms. Puckett.
Tr. at p. 141, I. I -p. 144, I. 9.
Upon inquiry by counsel for Joseph, the following colloquy occurred:

Q. Ms. Puckett, I believe you testified that Mrs. Smith intended to
make a will intending to leave everything to Vernon?
A. She had made a will leaving it to Vern, yes.

Q. How did you know she made the will?
A. Because she said she had made the will. That she had handwritten

a will out.
Tr. at p. 145, 11. 2-10.
Similarly, Orin Dillworth stated that in 1998, Victoria discussed her intent to leave her
estate to Vernon. Tr. at p. 300, I. 4 - p. 30 l, I. 6, p. 298, I. 6. Orin further stated that Victoria did
not often discuss her other children and that she was adamant about her feelings and her reasons
for leaving the estate to Vernon, as opposed to her other children. Tr. at p. 297, I. 15 - p. 300, I.
20.

4) Consideration or lack or inadequacy thereof for any contract made:
To the extent this provision can be deemed applicable to this action, Vernon provided
services and financial support to his Mother for decades following the death of his father.
Following his father's untimely death, Vernon worked to save the farm and real property from
foreclosure and to make the same profitable. See generally, Tr. at p. 188, I. 19 - p. l 9 I, I. 23.
(Efforts Mr. Ellis referred to as "heroic" - Tr. at p. I 90, II. I 6-21.). When his father died he
(Vernon Sr.) was making $300,000.00 per year and Victoria did not work or drive. Tr. at p. 189,
II. 2-14. There were outstanding loan obligations and debts that needed to be paid in order to keep
the real property Vernon Sr. had worked so hard to acquire. See Id. Vernon was given two filled
Leafcutter bee boards that Vernon Sr. had taught him to raise which he was able to work and to
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turn into a successful enterprise where he ultimately generated 10,000 bee boards. Tr at p. 190, II.
2-190. With the income from the bee boards, Vernon was able to produce sufficient income to
save the real property from loss or foreclosure. Tr. at p. 190, I. 2- p. 191, I. 23. Between 1969 and
1976, Vernon generated a little over a quarter of a million dollars with the bee boards and gave all
of the money to his mother to save the properties. Id.
The Hamer farm consists of 1280 acres and was encumbered by a loan of $180,000.00 - a
debt that Victoria assumed against the wishes of Vernon because "she did want she wanted to do."

In 1971, Vernon returned home from law school to find a summons and complaint for foreclosure
of the Hamer farm. Tr. at p. 195, l. 13-p. 196, l. 25. Vernon successfully defended the foreclosure
action and bought time to pay the debt through the use of lease funds from the property. Tr. at p.
196, l. 14-p. 197, 1. 23. Vernon continued to provide services and financial support to his mother
throughout the remainder of her lifetime. See e.g., Tr. at p. 208, 11. 2-17 (In December, 1989,
Victoria made gifts of $9,999 to Joseph and to Vernon. Joseph kept his and Vernon reinvested his
check into a remodel of the farmhouse - Victoria's farmstead home).
In addition, Vernon personally paid a $34,000 claim asserted by his father's sister against
his father's estate. Tr. p. 274, 1. 6 - p. 276, 1. 4.
Joseph, on the other hand, occasionally provided rides and transportation to Victoria and
also a business manager for his mother for unspecified matters. See e.g., Tr. at p. 171, I. 15 - p.
172, I. 16. Joseph did not provide any financial support to his mother. See generally, Transcript.
Rather, as Joseph acknowledged, he received a series of gifts and loans from his mother prior and
subsequent to the execution of the Will, including substantial gifts of real property - a home and
an acre and other real property interests. Prior to her death, Victoria gifted to Joseph real and
personal property including, but not limited to, a piano, an acre of ground in 1976, a permanent
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easement to get to that ground in 1986, and a house in 1963. See e.g., Exhibits 208, 201. Joseph
was the only child to receive real property from Victoria. Tr. at p. 64, II. 6-24. Belween 1988 and
her death, Victoria also gave Joseph and Vernon a number of gifts and loans. See e.g., Tr. at p. 65,

I. 8 - p. 68 I. 25; Exhibits 202 (loan for $19,600 dated September 7, 1988), 203 (loan for $2,000
dated October 21, 1988), 204 (loan for $4,700 dated October 28, 1989), 205 (gift of $9,999 dated
December 8, 1989); 210 (loan for $7,000 dated June 29, 1990); 211 ($1,500, dated July 30, 1990);
213 (loan of $2,500 dated February 12, 1991 ); 215 ($6,000 dated April I, 1991 ).
Prior to the Will, between 1988 and 1989, Joseph obtained several loans from Victoria, all
of which were negotiated directly with Victoria.

Joseph was able to produce evidence of

repayment of only $3,500 of the tens of thousands loaned between 1988 and 1991. Tr. at p. 72, L
11 - p. 73, I. 14.

Approximately six months after the Will was executed, on or about June 29,

1990, Joseph negotiated a loan from his mother for $7,000.00. Exhibit 210. Joseph did not include
Vernon in the negotiation of the loan with Victoria. Tr. at p. 77, II. 8-18. Again, on July 30, 1990,
Joseph borrowed another $1,500 from his mother. Tr. at p. 78, II. 2-7; Exhibit 211. Again, on
February 12, 1991 Victoria made another loan to Joseph of $2,500 that was arranged between
Joseph and his mother. April 151, 1991, Victoria loaned Joseph another $6,000. Tr. at p. 79, IL 1020; Exhibit 213.

5) Necessities and distress of the person alleged to have been influenced:
It is undisputed that in February 1990, Victoria was in good health. There is no evidence
that she was in a position of distress or that necessity guided her actions. Victoria continued to
live a healthy and largely independent life until she fell in 2008. Joseph does not dispute this point:
in written discovery, Joseph provided the following sworn response to a request for "everything
[he] relied upon in support of your claim that your mother's will was a result of undue influence."
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To which Joseph responded with a general objection, followed by "Those facts include the fact
that Vernon K. Smith, Jr. was present when his mother executed the will. The will itself, there
were no witnesses of record to the execution of the will. And that the will leaves everything to
only one of Victoria H. Smith's three children." Tr. at p. 154, l. 19- p. 155, l. 11. Joseph did not
identify a single fact or incident to support a claim that his mother was subject to undue influence
at the time she drafted her Will.

6) Her predisposition to make the transfer in question:
Similar to the analysis in Section 4, above, the evidence adduced at trial established that
Victoria was predisposed to favor Vernon in the distribution of her Estate given his years of service
and work to save the estate real property from loss. Joseph, on the other hand, was viewed by his
mother as a taker:
Court: I just have a question. You indicated his mother was telling
you that Joe was a taker and not a giver. That he would steal
anything that wasn't nailed down.
Ms. Puckett: That's correct.
Court: Do you know when that occurred, when she began telling you
that?
Ms. Puckett: Oh, I would say probably in the 80s. She talked about
it somewhat. Again, she was very - she repeated that several
different times. It wasn't just a one time conversation. So over the
time frame, I guess in the 80s and 90s, that she would talk about the
different things that she felt he took from her that were not his."
Tr. at p. 150, 11. 2-16. See also, Section 4, above.

7) The extent of the transfer in relation to her whole worth:
The Will left the entirety of Victoria's estate to Vernon. There is no dispute, however, that
she also made considerable real and personal property gifts to her son Joseph, during his lifetime.
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8) Failure to provide for her own family in the case of a transfer to a
stranger, or failure to provide for all of her children in case of a transfer
to one of them.
As noted above, the Will left the entirety of Victoria' s estate to one of her three children.
She did, however, specifically note that she had already left real and personal property lo Joseph
and personal property to her daughter, Converse, with whom she had not had a close relationship
in many years.

9) Active solicitations and persuasions by the other party, and the
relationship of the parties:
There was no evidence of active solicitations or persuasion by Vernon. It is undisputed
that Vernon did not learn of the Wilt until it had already been drafted, at which point, he simply
witnessed his mother's signature.
II.

AN OPPORTUNITY TO EXERT UNDUE INFLUENCE
Vernon did not move onto the property adjacent to Victoria and Joseph until 2008. Tr. at

p. 182, II. 10-17; Tr. at p. 185, II. 8-13. Joseph, however, lived 600 feet from his mother during
the decades preceding and following her execution of the Will. Tr. at p. 169, I. 1 - p. 171, I. 5.
Both Vernon and Joseph provided transportation services and had access to their mother
throughout her lifetime. As of February 14, 1990, both Joseph and Vernon had equal opportunity
to consult or to spend time with Victoria.
Ill.

A DISPOSITION TO EXERT UNDUE INFLUENCE
There was no evidence that Vernon was of a disposition to exert undue influence. Both

Vernon and Joseph were business managers for Victoria. Both had equal access to Victoria (with
Joseph actually living next door to Victoria) and Joseph's primary complaint in this case equates
to a claim that he encouraged Victoria to do one thing in business; Vernon encouraged a different
course of action in business; and she chose Vernon's method.
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The testimony at trial established that Joseph believed he had a good relationship with his
mother until 1992 and that things changed in 1992. Tr. at p. 73, 1. 2 I - p. 74, I. 4. At all times
during his sworn deposition, Joseph maintained that there was "no destruction in the relationship
until 1992" Tr. at p. 183, 1. 4 - p. 184, I. 2. Starting in 1992, (two years after the Will was drafted),
Joseph testified that there were occasions when Victoria would refer to him as a "liar and a thief."
Tr. at p. 53, 11. 6-22. ("In 1992 my mother started referring to liar and thief. She called my wife a
liar. She called me a thief for having a dresser that I took out of my bedroom when I got married.")
Tr. at p. 108, I. 24- p. 109, I. 2. See also Ex. 223.
Joseph remained active in Victoria's business affairs until 1992. Tr. at p. 74, II. 3· 10.
Joseph did not identify what it meant to be a "business manager" for his mother prior to December
I 99111992. In or around December, 199 I, Joseph acknowledged that Victoria preferred Vernon
to handle her business dealings and transactions, though he (Joseph) continued to handle a few
things for Victoria after that point. Tr. at p. 81, I. 16 - p.82, I. 11; Exhibit 218; Exhibit 219; see
also Exhibit 220 (letter from Joseph to Vernon: "I am withdrawing from all involvement of
mother's business dealings and scenarios due to the simple fact mother prefers you and your
style.").
Joseph first identified two reasons that Victoria preferred to have Vernon manage her
business affairs: an issue with the Raymond Street Property and the Hamer lawsuit. Tr. at p. 90, 1.
9 - p. 92, 1. 12. Joseph subsequently acknowledged that: "There was no destruction in our
relationship until 1992. And I know what destructed it, it was the Harner lawsuit, it was the Judd
Howard situation. It was the Raymond Street house. But the main deal was the Harner situation,
that's when it all happened." Tr. at p. 97, I. 20 - p. 98, 1. 2. The Hamer lawsuit involved claims
against Victoria and Utopia Land and Livestock, for which Joseph was the President. Joseph
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encouraged his mother to request from the lessee, and to pay to the federal government, $35,000.00
and claims she (Victoria) agreed with him. Tr. at p. 104, 11. 7-25. Vernon disagreed and felt that
the lease situation should be resolved in their favor. Vernon took the case to Washington DC and
subsequently filed suit in federal district court in Boise. The case was ultimately resolved to the
benefit of Victoria, preserving her ASCS eligibility, having no liability and the farm leases with
preharvest sale provisions were allowed to prevail, as developed by Vernon and others in 1987.
Tr. at p. 20 I, I. I - p. 204, I. 23. Joseph encouraged that their mother take a "demand for
reimbursement" approach with Larsen Farms, the tenant which would not have addressed
Victoria's ASCS subsidy qualifications in the future; while Vernon instead encouraged a different
course of action, one that would eliminate the disputed liability and restored Victoria's ASCS
qualifications for participation in future farm subsidy programs. The mere fact that Victoria
selected Vernon's "mode of operation" is not evidence that her will was replaced by Vernon's will
(2 years after she drafted her Will), but was, in fact, the only reasonable and lawful approach.
Joseph actually acknowledged that he and Vernon had different styles or modes of
operation and that Victoria preferred Vernon's style to his, even though Joseph thought his were
better, but that Victoria made that choice of her own election, which she personally communicated
to Joseph. Tr. at p. 95, I. 3 - p. 96, I. 13. Joseph later changed his testimony to reflect that the
"well easement issue, the fence repair issue, and the Raymond Street issue were things that turned
[his] mother against [him]." Tr. at p. 175, I. 25 - p. 174, I. 23. Each of these events, however, all
occurred months after Victoria drafted and executed her Will. In point of fact, Joseph did not
identify a single event wherein he believes Vernon exercised control over his mother prior to the
Raymond House deal in or around late May-June, 1990.
Joseph's son, Joseph Smith Jr. stated that he borrowed money in 1991 to purchase a home
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and also received a cash gift in 1993. Joseph acknowledged that he consistently saw her up until
2003. every year. multiple times each year. Tr. at p. 469, IL 1-19. In 2003, Victoria notified Joseph
Jr. that he would not be receiving any more gifts and that she did not want to exchange presents
anymore because taxes had gone very high and gifts were unaffordable. Tr. at p. 469, l. 20- p. 470,

I. 8. At that point, Joseph apparently discontinued pursuit of a relationship with Victoria. Tr. at p.
473, 1. 23 - p. 474, l. 2. The testimony of Joseph Jr. that he consistently saw Victoria multiple
times each year until 2003 directly rebuts any alleged claim that he did not feel welcome or that
Vernon was controlling access to Victoria.
Joseph's daughter, Kate Laxon, also testified she believed she had a good relationship with
Victoria until 1991. Tr. at p. 440, I. 19 - p. 441, 1. 8. The vast majority of the testimony offered
by Kate was subject to objections by Vernon, which objections were overruled. Ms. Laxon's
testimony lacked foundation, was laced with innuendo, and was too remote to be given any weight
as all events purportedly relate to events in 2009-2011. As of 2008, Victoria had suffered from a
fall and had in home care continuously thereafter.
Joseph's testimony that after 1992 "only Vernon was allowed to have contact with
[Victoria]" lacks any foundation and is belied by the unequivocal statement of his son, Joseph Jr.
that he continually saw Victoria through 2003. Tr. at p. 87, II. 15-18; cf. Tr. at p. 469, ll. 1-19.
In a series of letters authored by Joseph commencing in 1991, Joseph confronts Victoria
about the break down in their relationship. Exhibits 224, 229, 231, 234, 236, 238. These letters
omit reference to any alleged control by Vernon and instead, focus an attack on Victoria's tenacity
and willingness to fight. Tr. at p. 112, I. I- I 5. From Victoria's end, the letters were not shared
with Vernon. Tr. at p. 226, I. 16-p. 228, I. 2. Vernon was not involved or informed of Victoria's
conversations with Joseph. Tr. at p. 242, I. 16 - p. 243, I. 1. Joseph also acknowledged that his
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mother had the right to choose whether she wanted a relationship with him. Tr. at p. 110, 11. 8- 11
(See also Ex. 224 - January 1993 letter from Joseph stating "Sharon and I felt staying out of your
life was your desire. You have never told me to stay out of your life in actual words" (emphasis

added). Joseph went on to acknowledge that "I realize of now you have the power and control to
null and void my roots." Exhibit 224. On January 27, 1994, Joseph authored a letter to his mother,
again remarking on her stubborn nature stating " ... you will not allow me the privilege of
controlling a conversation." Exhibit 229. On August 23, 1994, Joseph authored a letter to his
mother, tacitly conceding that he was aware of her intent to leave her estate to Vernon:
I thought, whether it was right or wrong, that I was a part of your
life and of your holdings, but only to the extent of an equal share,
one share yours, one share your daughter's, one share your younger
son, one share your oldest son. It does not matter whether my
thinking was right or wrong, that was the extent of my thinking.
Never did I ever think or imply a threat to the contrary. It felt,
whether right or wrong, that I paid my dues to justify those thoughts.
As I have said in earlier correspondence, you have the power to
thrust me and my family out of the scenario I helped to build. I have
spent the last two years trying to accept the dispowerment of your
wishes. That has been one of the largest assignments I have
obligated to master. The second and equally difficult assignment I
have had trouble mastering is accepting that you like me close to
nothing.
. . . You are the best solo soldier I have ever known, that is a
compliment but of no meritable substance. I do not want to fight. I
never wanted to fight, I am sick and tired and exhausted of fighting.
I am no match at fighting with you.
Exhibit 231 (emphasis added). Joseph followed these letters with a letter of October 19, 1994,
asking his mother if he could "buy" additional real property. Exhibit 234. "Approximately two
years ago, your apparent choices and desires surprised me to a point beyond imagination ... I am
in need of a larger piece of property so I can park my trucks and my trailers and at the same time
use the property to the north of my house for a horse corral." Exhibit 234. Again, this request
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went directly to his mother and made no reference to Vernon. See Id. Victoria responded by a
letter dated October 31, 1994, rejecting his request for additional property and stating "l am still
waiting for an apology from you for stealing from me and lying to me and waiting twenty-five
years before returning my property. I love you Joe, but l do not like some of your actions." Exhibit

235. Joseph replied "I accept your decision to not sell me any land." Exhibit 236. Joseph again
wrote to Victoria June 14, 1995:
In the last 30 to 49 days, we have talked on the phone once and in
person three or four times .... You have jabbed and poked at me on
each occasion when we were speaking in person. You are a war pony
and a very talented one in that capacity. You are a little Rocky
Marciano (maybe that is even a compliment. I am a peaceful person.
You are not. You have an uncontrollable desire and need to fight. . ..
You cannot get past the dresser syndrome .... Your choice is your
choice. I hope you are happy with your choices. They look lonely to
me.
Exhibit 238.
Joseph would now have the court adopt a different version than that depicted by his own
contemporaneous letters - that Victoria's will was overborne by that of Vernon. There is no
evidence, however, that Victoria was not making her own decisions or that Vernon's will was
substituted for her own.

Merely preferring one child's style over another's in business does not

give rise to a claim that Vernon was himself responsible for unduly influencing his mother in the
disposition of her estate.
IV.

A RESULT INDICATING UNDUE INFLUENCE
The disposition of Victoria's estate to one child, Vernon, and to the exclusion of her other

children, is readily explained by her relationships with each of those children and their
contributions over the years. As Gmeiner holds:
Indeed. the law must respect even an "unegual and unjust
disposition" once it is determined that such was the intent of the
grantor or testator. E11glesby v. Nisula, 99 Idaho 21,576 P.2d 1055
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( 1978). Thus, for example, the grantee may be particularly deserving
by reason of long years of care and the fact "that the grantor was
motivated by affection or even gratitude does not establish undue
influence." Mo/le11do1fv. Derry, 95 Idaho l, 3,501 P.2d 199,201
(1972). The fact that the grantor's natural heirs received sizable
bequests will make it difficult for them to challenge grants to
another. And the fact that the granlor was known to be displeased
with those who were disinherited will serve to explain why they
were cut off, whereas a sudden shift in the object of the grantor's
choice coincidental with the creation of a confidential relation with
the new beneficiary will merit strict court scrutiny. See McNabb v.
Brewster, 75 Idaho 313, 272 P.2d 298 ( 1954); In re Lunde rs' Estate,
74 Idaho 448, 263 P.2d 1002 (1953); ill re Estate of Randall, 60
Idaho 419, 93 P.2d I (1939).

Id. at 7, 592 P.2d at 63. Herein, the evidence was undisputed that the decedent was of strong will
and mind and that she was more than capable of making, and fighting for, her own decisions.
Victoria did not have a relationship with her daughter, Converse, a devout born-again Christian
and they were worlds apart. Tr. at p. 315, I. 6-15. Victoria was verbally abusive to Converse and
spoke with direct, arrogant statements. Tr. at p. 315, I. 16- p. 316, I. I. Joseph himself recognized
that the relationship between Victoria and Converse was non-existent: .. that we were all aware of
that fact in 1991, I believe it was, she and my mother had enough of a conversation that our sister
left and never came back." Tr. at p. 49, I. 17 - p. 50, I. 13. Converse was provided with notice of
these proceedings and chose not to participate in the claims asserted by Joseph. Converse did not
attend Victoria's funeral.
Joseph was the recipient of considerable gifts during his lifetime and failed to provide any
evidence of contributions apart from providing transportation and serving as a business manager.
Joseph's relationship with his mother was entirely eroded in 1992, at least two years after the Will
was executed. Joseph also repeatedly acknowledged that his mother's wishes were her own during
the years following 1990. Upon her death, however, Joseph now claims that the woman he
consistently referred to as a soldier, a fighter, a warrior, and a little Rocky Marciano, was incapable
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of making her own choices and that her will was overborne by Vernon's force. Between 1992 and
2013, Joseph accepted his mother's wishes as her own. Now that Victoria can no longer tell her
reasons and fight back, Joseph chooses to assert that she was not of a strong mind or will when
she handwrote her Will in 1990. This claim is dubious and should be rejected. Victoria felt Joseph
was a taker - he continues that tradition by these proceedings.
Vernon, on the other hand, provided continuous and considerable financial assistance to
his mother following his father's death. Victoria's disposition of her estate was not the result of
undue influence but was motivated by gratitude of a life of service by Vernon. Vernon bended to
his mother's will and acquiesced to her strong mind and temper, to accomplish her objectives. He
did not send a litany of letters insulting her, but instead continued to provide love and support for
her during the almost IO0 years she was alive. While some may now choose to disagree with
Victoria's choice to leave her estate to Vernon, it was her choice to make and there is no evidence
that her choice was overborne by the will of anybody.
Whether the disposition is unequal and unjust in the eyes of Joseph (but apparently not
Converse) does not invalidate that Victoria was her own woman and that she made her own
choices. The law does not replace its judgment for that of Victoria but instead is charged with
determining if Victoria was the subject of "undue influence" when she took her hand to paper in
drafting a holographic Will on February 14, 1990. As even Joseph would concede, Victoria was
a strong and stubborn woman more than capable of standing up for what she wanted, even if Joseph
did not approve. Although Joseph may feel an entitlement to Victoria's estate C'I paid my dues to
justify those thoughts"), Victoria disagreed and had every right to do so and to dispose of her estate
in the manner in which she deemed appropriate.

VERNON K. SMITH'S CLOSING ARGUMENT 25

001398

III. CONCLUSION
Based upon the foregoing, Vernon respectfully submits that he has readily rebutted the
presumption of undue influence and submits that the Will is a valid statement of Victoria's wishes
and desires.
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Comes now contestant Joseph H. Smith, through his attorneys of record, and submits the
herein post-trial brief:
LEGAL ISSUES PRESENTED
(1) The elements of undue influence in the testamentary setting; (2) identifying the categories
of evidence relevant to the issue of undue influence; (3) whether Joseph Smith ("Joseph") is entitled
to a presumption that the Will was procured through Vernon Smith's ("Vernon") undue influence;'
(4) the impact of that presumption on the respective evidentiary burdens; and (5) the assignment of
the burden of proof in the event the presumption is successfully rebutted by Vernon.
ELEMENTS/EVIDENCE OF UNDUE INFLUENCE
Elements of undue influence: The existence of undue influence is determined through
proof of four elements: (a) a testator who is "susceptible" to undue influence; (b) an opportunity to
exert undue influence on the testator; (c) the disposition and character of the beneficiary as consistent
with a person who would exert undue influence; and (d) a testamentary result indicating undue
influence. Gmeiner v. Yacte, 100 Idaho 1, 6, 592 P.2d 57, 62 (1979); In re the Estate of Conway,
152 Idaho 933, 938, 277 P.3d 380 (2012).
Relevant evidence: In re the Estate of Conway, the Court identified categories of evidence

Historical note: "Under Roman law, bequests to the scrivener of a will were invalid, and such
bequests were viewed with skepticism by English courts not too long after this country declared its
independence". Krischbaurn v. Dillon, 567 N.E.2d 1291,1296 (Ohio 1991), citing 4 Digest of Justinian
(1985) 826 (Book Forty-Eight, Title 10, Section 15 (supplement to lex Cornelia ordered in an edict by the
Emperor Claudius); Paske v. 011at (1815), 2 Phil. Ecc. Cas. 323, 161Eng. Rep. 1158. Hatch v. Hatch
(1804), 9 Ves.Jr. 292, 32 Eng.Rep.615. Although Vernon was not the Will's "scribe", he participated in
its drafting and execution as discussed below (pp. 5 - 7).
1
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relevant to the issue of undue influence: (a) age and physical and mental condition of the testatrix;
(b) whether she had independent or disinterested advice in making the holographic will; (c)
providence or improvidence in the testamentary bequests; (d) delay in disclosing the testamentary
bequest; (e) necessities/distress of the testatrix; (f) her predisposition to make the bequest; (g) the
extent of the bequest as compared to the value of the testatrix's entire estate; (h) failure to provide
for all her children; (i) active solicitations by either party; and (j) the relationship of the parties. Id.,
152 Idaho at 939, 277 P.3d at 385, 386.
In Gmeiner, Court noted two circumstances which support the existence of undue influence
and which exist in this record, i.e., beneficiary-induced alienation of family members and isolation
of the testatrix:
The court will look closely at situations where the recipient of a deed
or bequest has apparently been responsible for alienating the
affections of the testator-grantor from the other members of his or her
family. The situation is further exacerbated ifthe grantee has isolated
the grantor from all contact with family or with disinterested third
parties.
Id, 100 Idaho at 8 (emphasis added).
The Gmeiner Court recognized the long held view that "direct evidence as to undue influence
is rarely obtainable and, hence, a court must determine the issue of undue influence by inferences
drawn from all the facts and circumstances" (Id, 100 Idaho at 5). Also see In re Lunders Estate,
74 Idaho 448, 263, P.2d 1002, 1006, citing In re Hannam's Estate, 236 P.2d 208, 210 (1951). As
opined in King v. McDonald, 90 Idaho 272, 410 P.2d 969 (1965):
In Estate of Randall, 60 Idaho 419, 93 P.2d 1, we held that in order
to show undue influence it is not necessary to prove circumstances of
either actual domination or coercion; that the only positive and
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affirmative proof required is of facts and circumstances from which
undue influence may be reasonably inferred, for instance, that the
beneficiary was active in the preparation and execution of the will.
Id., 410 P.2d at 973.
As is discussed below, Vernon, Mrs. Smith's sole attorney, was present when the will was
signed, contributed to the language in the will, and eventually took custody of it. ( Tr., pp. 209 -212).
THE RECORD SUPPORTS THE
PRESUMPTION THAT THE DECEDENT'S WILL
WAS THE RESULT OF UNDUE INFLUENCE.
Conditions creating the presumption: In order for there to be a presumption, two
conditions must exist: (a) a fiduciary relationship between the testator and the beneficiary; and (b)
the beneficiary/fiduciary must have had some role in the preparation of the will:
[A] "presumption of undue influence" arises from proof of the
exercise of a confidential relation between the testator and such a
beneficiary, "coupled with activity on the part of the latter in the
preparation of the will. The confidential relation alone is not
sufficient. There must be activity on the part of the beneficiary in the
matter of the preparation of the will.
In re Lunders' Estate, 74 Idaho 448, 263 P.2d 1002, 1006 (1953), citing Estate of Higgins,
104 P. 6, 8 (Cal. 1909) (emphasis added).
(a) Fiduciary role: The evidence is undisputed that respondent V.K. Smith was his
mother's sole attorney and fiduciary since 1976. In 2012, by reason of a 2008 power of attorney in
his favor, drafted by him (Exhibit 4) and executed by Mrs. Smith (at age 95), Vernon transferred all
her assets to an LLC owned by him. As the Court has held:
Vernon K. Smith, Jr., was the Attorney of Record for his father's
estate continuously since 1976. According to Vernon K. Smith, Jr.,
he acted exclusively for Victoria H. Smith's benefit in managing and
preserving all matters of ownership of all her interests. He admitted
CONTESTANT'S POST-TRIAL BRIEF - 3
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he had a fiduciary relationship with his mother. Thus Victoria H.
Smith's estate include Vernon K Smith, Sr.'s estate and assets.
Order Granting Partial Summary Judgment, p. 8.
The record is replete with legal advice from Vernon to his mother which, inter alia, adversely
impacted Joseph's relationship with his mother: (1) the legal controversy surrounding the Hamer
property (Tr., pp. 200-204); (2) the issue of the well easement (Tr., pp. 237, 238; pp. 159, 160); (3)
the dispute over the fence repairs (Tr., pp. 243, 244); (4) and advising his mother respecting Joseph's
refusal to participate in the foreclosure of his ex-wife's Raymond St. property (Tr., 164:6 - 21; 236:9
- 25).
In Swaringen v. Swanson, 67 Idaho 245,175 P.2d 692 (1946), the Court ruled that the mere
fact that the beneficiary was the testator's attorney was insufficient to raise a presumption of undue
influence against the beneficiary. Swaringen is distinguishable from the case at bench for three
reasons: (1) the beneficiary/attorney did not participate in the preparation of the will; (2) the testator
had the benefit of independent legal advice in the drafting of the will; and (3) the undisputed
evidence was that the testator was "strong-minded" and not susceptible to being influenced (Id., 167
Idaho at 248). In contrast, as testified by Father Faucher, Mrs. Smith "had a deep appreciation for
strong men" and "had a desire to please" such persons (Tr. 420:18-421:2).
(b) Vernon's testamentary participation:
(1) In the execution of the will: It is also undisputed, by Vernon's admission,
that his mother requested that he witness her signing the holographic will.
Q. Now, take a look at exhibit 208.
A. I am.
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Q. Is that your mother's holographic will?
A. It is.
Q. It has previously been admitted. When was the first time you saw
that?
A. First time I saw it was the evening of February 14, 1990.
Q. What happened on that day?
A. On that day I was called at the office late afternoon. My mother
said she would like for me to stop by. I came out to the ranch and
came into the house because she wanted me to witness her sign her
will. And I said I would do that.
Q. And so you went to her house?
A. I went to her house that evening. Probably between 6:00 and 7:00.
And she had the will on a piece of paper, the Court has the original, on
the Magnavox. And she said come here. And I went there and I
watched her sign her name to the will that she had already fully made
out. . . .
Q. BY MR. JONES: Now, did you take the will with you or did it stay
at her house?
A. My mother gave it — she offered for me to take it to the office for
safekeeping and I said mother, why don't we just leave it here in your
rolltop desk in your living room.

Q. BY MR. JONES: Did you take the will with you or did it stay at her
home.
A. It stayed in the home in the rolltop desk.
Tr. 209:9-210:8; 212:5-20.
Mrs. Smith, who was not an attorney, uses testamentary language and concepts which
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typically originate only from the mind of an attorney. The Will provides (in its entirety):
In the event of my death I give all my property, real and personal, to
my son Vernon K. Smith, Jr., with the right to serve as Executor
without bond. I have given my son Joseph H. Smith real and personal
property in my lifetime. I have given my daughter, Victoria Converse,
personal property in my lifetime.
Holographic will dated February 14, 1990.
Exhibit 208
That is, the following phrases have a special legal gloss: "executor without bond", "real and
personal property" and "holographic will". The acknowledgment that Vernon's siblings have already
received something anticipates the issue ofpretermitted heirship, not an issue that readily springs into
the lay mind.2 Vernon's fingerprints are all over the holographic will.
(c) Vernon's post-Will participation in testamentary matters: Vernon drafted a power
of attorney for his appointment which contained the following concluding paragraph which, bizarrely,
referenced Mrs. Smith's testamentary intentions:
This Durable Power of Attorney is irrevocable and shall remain in full
force and effect, having been coupled with adequate consideration, and
shall not be affected, altered or impaired by the event of my death or
disability, and shall continue in effect for all time, as it has been my
long-standing intention and desire that my son, Vernon K Smith, Jr.,
shall be the sole and exclusive heir of my entire estate, as I have so
declared openly in the past many years, because of his commitment,
dedication, and devotion to my best interests, welfare and financial
well being.
Exhibit 4, p. 2. (emphasis added)

A "pretermitted" heir is an intestate heir who is inadvertently omitted from the will. In Idaho,
an omitted heir receives the share he or she would have received had the testator died intestate unless it
appears from the will that the omission was intentional. See LC. § 15-2-302.
Z
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This "power of attorney", drafted by Vernon (Tr.351:3-5), further implicates him in the
testamentary affairs of his mother which supports the imposition of the presumption of undue
influence. More significantly, the power of attorney (a document actually signed by Mrs. Smith)
omits reference to the holographic Will but speaks of her "long standing intention" to make Vernon
her sole heir. By contrast, the transfer document, drafted and signed only by Vernon (Tr. 349:2-3)
which conveyed all of Mrs. Smith's assets to Vernon's LLC (Exhibit 5), makes specific reference to
the holographic will.
Queries: (1) Why would Vernon draft a power of attorney for Mrs. Smith to sign which
references her testamentary intent but fails to mention the existence of the holographic will. (2) Why
reference the will four years later in a conveyance (executed solely by Vernon) which attempts to strip
the Estate of all its assets, ignoring Mrs. Smith's testamentary aspirations referenced in the 2008
power of attorney. See Exhibit 4.
There are two explanations for the inconsistency between the testamentary language in the
power of attorney and Vernon's pre-death transfer to himself. Neither is flattering to Vernon: (1) his
bizarre insertion of Mrs. Smith's testamentary aspirations in the power of attorney was to corroborate
the holographic will; or (2) Mrs. Smith requested the testamentary language which Vernon proceeded
to ignore by transferring all her assets to himself in 2012 prior to her death.
This conduct is relevant to the element of "disposition", i.e., Vernon's propensity to unduly
influence is exemplified by his abuse of the 2008 Power of Attorney. See discussion regarding
"disposition" below, pp. 17 - 20. Upon the realization that Joseph was undertaking a serious challenge
to the validity of the holographic Will, Vernon requested that (1) the Court ignore the Will (which he
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had proffered to probate) and (2) confirm his ownership of Estate assets by his illegal use of the 2008
Power of Attorney to gift the entire Estate to himself.
VERNON HAS FAILED TO REBUT THE
PRESUMPTION OF UNDUE INFLUENCE.
By the presumption of undue influence, Vernon is burdened with producing evidence of the
non-existence of at least one of the four elements of undue influence. Bongiovi v. Jamison, 110 Idaho
734, 718 P.2d 1172 (1986).
(a) Evidence of undue influence: The four elements of undue influence and a partial
summary of their factual support are as follows:
Element

Factual Bases

Testatrix susceptible to undue influence

Elderly testatrix dependent on Vernon for
dealing with issues of daily living.
Evidence of Vernon's influence. See below, pp.
11-17.

Opportunity to exert undue influence.

Vernon was testatrix's sole fiduciary, attorney,
and business manager. Vernon's active efforts
to isolate testatrix from her family. Her sole
dependence was on Vernon for the resources of
daily living. See discussion below at p.17.

Vernon's character/conduct
are consistent with that of an undue
influencer.

He drafted 2008 power of attorney signed by
decedent; VK then, with the decedent's
power of attorney, gifted all decedent's assets
to himself, and, thereafter conveyed them to
his wife Victoria L. Smith. He used Estate
funds for personal expenses. See below, pp.17-20.

Result of bequest suggests undue influence.

Will disinherits remaining children; claimed
hostility of testatrix developed subsequent to the
will's execution. See below pp. 20-21.
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(b) Vernon's burden of rebuttal: Vernon's burden is to "introduce sufficient evidence
such that a [trier of fact] could reasonably find one or more elements of [undue influence] had not been
met." Biongovi, 110 Idaho at 739, 718 P.2d at 1177.
(c) Rebuttal evidence:
(i) Insufficient rebuttal evidence: Vernon has presented insufficient evidence
to rebut "at least one" of the four elements of undue influence: (1) "susceptibility", (2) "opportunity",
(3) Vernon's "disposition", and (4) the testamentary "result" of the holographic Will. Id. That is,
there is an absence of rebuttal evidence from which the trier of act could "reasonably" conclude that
at least one of the elements of undue influence does not exist. Id.
Vernon may argue that his status as sole beneficiary is the natural "result" of Mrs. Smith's
negative feelings toward Joseph and his sister Vicky. However, the evidence, consistent with Mrs.
Smith's disappointment with Joseph arose after the execution of the Will and, in any event, was
orchestrated by Vernon. See record cited below and transcript citations at pages 4, 5, supra. The
record is barren of evidence of Mrs. Smith's antipathy toward sister Vicky.
(ii) Hearsay/relevancy objections: Vernon introduced post-Will correspondence
between Joseph and Mrs. Smith which reflects her hostility to Joseph. In Conway, such evidence was
deemed inadmissible hearsay. That is, it was not introduced on the issues of susceptibility or
opportunity; rather, it was introduced to show the truth of the matter asserted, i.e., that the decedent
Conway held negative feelings toward her children. Id., 277 P.3d at 388, 389.
The correspondence between Joseph's family and the testatrix commencing in 1992 (two years
after execution of the holographic Will) reflects a deterioration in their relationship. There is no

CONTESTANT'S POST-TRIAL BRIEF - 9

001411

evidence that this deterioration existed pre-1990 which raises relevancy questions or, at least, goes to
the evidentiary weight of such correspondence.
In any event, such deterioration was the result of Vernon's efforts at alienating Joseph's family
from the testatrix. The evidence in the record of Vernon's successful efforts at alienation is set forth
above (pp. 4, 5) and below (pp. 11-20). Prior to execution of the Will in 1990, the evidence supports
the conclusion that the testatrix and Joseph's family experienced a normal familial relationship. See
especially Group Exhibits 2 and 25, which are greeting cards exchanged and family photographs.
BURDEN SHIFTS IF THE PRESUMPTION IS REBUTTED
The presumption is successfully rebutted only where a reasonable person could conclude (from
the rebuttal evidence) that an element of undue influence was lacking. In the event of a successful
rebuttal, the burden of proof is upon the contestant Joseph to show the existence of undue influence
by a preponderance of the evidence. Swaringen v. Swanstrom, 67 Idaho at 253. Notwithstanding that
the presumption has been rebutted, the trier of fact is entitled to infer the existence of undue influence
from Vernon's status as the decedent's attorney and his participation in the making of the holographic
Will. Estate of Iver M Violla, 205 P.3d 1150, 1158 (Colo. 2009).
THE EVIDENCE OVERWHELMINGLY
SUPPORTS THE EXISTENCE OF UNDUE INFLUENCE.
As noted above, the four elements of undue influence are: (1) susceptibility, (2) opportunity,
(3) propensity of the beneficiary Vernon to unduly influence the testatrix and his character, and (4) a
testamentary result which is unnatural. The Idaho Supreme Court has noted on more than one occasion
that direct evidence of undue influence is "rarely obtainable" (Gmeiner, 100 Idaho at 5) and "the only
positive and affirmative proof required is of facts and circumstances from which the undue influence
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may be reasonably inferred

. ." (King v. McDonald, 90 Idaho at 280).

Susceptibility of the Testatrix to Undue Influence
In its Order Granting Motion for Partial Summary Judgment entered on July 19, 2016, the
Court made the following finding of fact:
"In addition, Vernon K. Smith, Sr., Vernon K. Smith, Jr., Victoria
Converse and Joseph H. Smith's father died at the age of 53 on May 2,
1966. According to Vernon K. Smith, Jr., he acted exclusively for
Victoria H. Smith's benefit in managing and preserving all matters of
ownership of all of her interests. He admitted he had a fiduciary
relationship with his mother."
Order, p. 8.
In the pleadings filed in this case, Vernon admitted that his mother depended upon his legal
and financial advice and deferred to his decision-making with respect to the management of all her
business affairs. He handled all aspects of his mother's financial affairs from 1971 up to her death in
2013. Thus, in his Response & Objection to Petition for Formal Adjudication of Intestacy, he stated:
"...as Respondent became the "Patriarch" for the family, after our Father died, as our Mother needed
constant financial assistance..."
Id., p. 6.
And:
"That from 1971 on, Vernon K. Smith, Jr., had been the sole
responsible individual for the management and control of all assets and
interests owned by Victoria H. Smith, including the formation of all
leasehold interest, whether written or oral, all business decisions and all
transactions and transfers of any kind undertaken, and all investments
and acquisitions made..."
Id, p. 8, para. 4.
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In fact, he cited his complete control of his mother's financial affairs as justification for the
2012 conveyance of all of her property to a Limited Liability Company of which Vernon's wife is the
sole member. This Court's Order Granting Partial Summary Judgment quotes the document Vernon
prepared and signed which is entitled: Transfer, Conveyance and Sale of All Property Interests from
Victoria H. Smith to VHS Properties, LLC.
"WHEREAS: VKS Jr. has always been the sole source of all
management, maintenance, financial means, operation and control of
all assets of Victoria H. Smith, beginning after his Father's death, and
especially since and after his becoming an Attorney in 1971,..." (p. 1)
Order Granting Partial Summary Judgment, p. 53.
Vernon Smith testified that he acted as his mother's attorney from the date he passed the bar
in 1971 up to the time that she died. (Tr. 334:11-335:8).
Victoria Smith's susceptibility to Vernon's influence was also shown by the abruptness with
which Victoria's close normal familial relationship with her son Joseph and daughter-in-law Sharon
was terminated. This breach was carefully orchestrated by Vernon through a series of confrontations
he engineered as manager of his mother's affairs. There is a clear pattern of deliberate behavior
undertaken with the purpose and design of alienating Victoria Smith from her other son, Joseph, and
from his wife Sharon, isolating Victoria from everyone but Vernon. See below, pp. 14 - 16.
Victoria's granddaughter, Kate Laxson, observed this behavioral change as well. She testified
that in about 1990, "Conversations that I had with my grandma always were surrounding have to ask

3

An almost identical statement is also included in the "Assignment and Transfer of Membership
Interest of: Victoria Smith in VHS Properties, LLC to Vernon K. Smith, Jr. confirming him to be the
100% member thereof' (quoted by the Court at page 7 of its Order Granting Partial Summary Judgment).
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Vernon.'I need to check with Vernon.'I don't know, I will have to talk with Vernon.' And those
didn't make sense to me". (Tr. 447:8 - 448:13).
The Gmeiner Court identified "isolation" and "alienation" as classic red flags of undue
influence. The sudden disruption of cordial family relations between Victoria and Joseph and Sharon
is strong evidence of Vernon's disposition to utilize Mrs. Smith's susceptibility to his influence, i.e.,
his actions to keep the holographic Will intact and preserve his status as sole heir.
The evidence is undisputed that for at least twenty-five years prior to the execution of the
holographic Will, Joe and Sharon Smith took Victoria for grocery and other shopping, and drove her
to her doctor, dentist and accountant appointments, to social events, and to church events. (Tr. 171:11 173:20; 475:17 - 476:11). For twenty-five years prior to execution of the Will, and up to the time of
his mother's death, Joseph and Sharon lived only 600 feet away from Victoria's home. (Tr. 168:11 170:22; 475: 11-16). Victoria socialized with Joseph and Sharon and their children, including family
dinners, attending weddings and baby showers and remembering birthdays and special occasions. (Tr.
476:19 - 486:10). See Group Exhibits 2 and 25, greeting cards and photographs, respectively. Also,
Mrs. Smith made several loans to Joseph and monetary gifts to her three adult children, Vernon,
Joseph and Vicky Converse (Tr. 65:9 - 69:19).
She also had a close relationship with her grandchildren and great-grandchildren (Joe, Jr. and
Kate's children). Kate Laxson testified that when she was growing up in the 1970's and 1980's, she and
her brother Joe, Jr. visited her grandmother often and spent time playing at her house. (Tr. 437:18 439:20). Victoria sent cards and regularly made Christmas gifts until 2003 when Victoria advised in
a Christmas card "[t]here will be no gifts from you or me since our property taxes have raised (sic)
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exorbitantly . ." (Group Exhibit 2-21-B). In 1991, she loaned money to Joe, Jr. (Tr. 467:3 - 11) and
forgave the unpaid balance in 1993 or 1994 because Joe, Jr., was having medical expenses with his
children (Tr. 467:7 - 19).
But then, commencing in 1990 just shortly after the Will's execution, Vernon intervened,
precipitating events that caused a deterioration and breakdown in the relationship between Joseph and
his mother. (Tr. 39:23 - 40:4; 74:12-14; 88:7-14; 109:19-110:15; 173:21 -175:16; 487:11-17). Vernon
himself admitted that the relationship between Victoria and Joseph deteriorated after the Will was
executed. (Tr. 341:12-17). These events included:
(a) Bidding at ex-wife's foreclosure sale. At trial, Vernon testified that he persuaded the
Internal Revenue Service to audit his law office accounts and then lien his ex-wife's home. Whether
that is how the foreclosure sale was precipitated is open to question. Nonetheless, in May of 1990,
Vernon asked Joseph to bid in the foreclosure proceedings for his ex-wife's residence, using Victoria's
money. Joseph refused to participate in the scheme. Vernon informed Victoria that by Joseph's refusal,
he was being "disloyal" to the family. (Tr. 162:3-164:21; 369:4 - 9).
(b) Interference with management of farm property. As part of his duties as on-site
manager of his mother's farm property, Joseph oversaw the home tenant's repair of fences. In 1991,
Joseph advised his mother that although the fence repair job was not perfect, that the tenant was
unwilling to do any more work on it and they should accept it rather than file legal action. His mother
agreed with Joseph. However, when Vernon learned of the agreement, he became upset and persuaded
Victoria that Joseph had exercised bad judgment. Shortly after Vernon expressed his discontent with
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Joseph's management, Victoria relieved Joseph of all management duties and turned them over to
Vernon. (Tr. 160:8 - 162:2; 81:16 - 82:11).
(c) Recanting of well easement. In 1992, Joseph applied for a home equity loan. The bank
requested that Joseph obtain a well easement to legalize his right to draw water from his mother's well.
Joseph asked his mother to sign the easement, which she did. But Vernon learned that Victoria had
signed the well easement, and soon after that, Victoria told Joseph that Vernon had objected to the
easement, and she demanded the return of the easement document. Tr. 159:3 - 160:7.
(d) Intimidation by Vernon. In May 1992, Vernon called the Joseph Smith residence and
informed Sharon Smith that he "would come with a bulldozer and destroy" her house in the event they
lost it in bank foreclosure proceedings. See Sharon Smith affidavit, para. 35. Foreclosure was never
initiated. In that same year, Vernon told Joseph he wasn't to see or talk to his mother because they
weren't getting along. (Tr. 179:6-20).
(e) Hamer lawsuit. In August 1992, the federal government was suing Victoria Smith, the
family corporation (Utopia Land & Livestock), and her tenant on the Jefferson County property (Hamer,
Idaho) for reimbursement of overpayments from a government program. Vernon asked Joseph to sign
some legal documents. Joseph told his mother that he wanted an attorney to look them over before he
signed them because he did not understand them.
A day later, Vernon phoned Joseph's residence. Sharon answered and told him Joseph was out
of town. Vernon informed her that he was driving his mother to Joseph's home to pick up the Hamer
papers. While Vernon waited in the car, Mrs. Smith came into the home and retrieved the documents.

CONTESTANT'S POST-TRIAL BRIEF - 15

001417

(Tr. 487:18 - 489:5). After this event, Joseph and Sharon had little communication with Joseph's
mother, although she lived only 600 feet away. (Tr. 489:6 - 15).
(0 Vernon's control over Victoria's charitable gifting. The most recent example of
Victoria's susceptibility to Vernon's influence was Vernon's overriding Mrs. Smith's expressed interest
in making a gift to her church.
Victoria was a member of St. Mary's Catholic Church. She had served on the Altar Society and
other activities for the church since the 1950's, and was a regular attendee at weekly church services.
Father Faucher became pastor of the church in 2002. (Tr. 402:19 - 403:25). Since Victoria did not
drive, Vernon would bring her to Sunday services until the winter of 2007. (Tr. 404:1-16). Father
Faucher testified that he had a conversation with Victoria about making a substantial donation to the
church as a memorial for herself and her husband, and Victoria said she would be very open to doing
that. (Tr. 404:17 - 405:13). Father Faucher told her that before she made a decision she should discuss
it with Vernon. (Tr. 408:17 - 409:10). Within a week or two, Victoria stopped attending St. Mary's
Church, and Father Faucher never saw her again. (Tr. 409:11-24). Although Victoria was a devout
Catholic and member of St. Mary's for over 60 years, she had no contact with the church for the last six
(6) years of her life.
Father Faucher attempted to contact Victoria but was never allowed to speak to her. When
Vernon finally agreed to meet with him in fall of 2007 or early 2008, Vernon told Father Faucher that
there would not be any memorial gift to the church. (Tr. 409:25 - 412:24). According to Father Faucher
Mrs. Smith "had a deep appreciation for strong men". (Tr. 420:18 - 24).
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Opportunity to Influence the Testatrix
Vernon's position as manager of all of his mother's financial and business affairs, together with
the trust that she had in him, gave Vernon the opportunity to influence her in the disposition of her
estate. (Tr. 334:11-18). Vernon also served as her attorney from 1971 until she died in 2013. (Tr. 335:410). In addition, he testified that he was the only person present at his mother's residence when she

signed her holographic Will, (Tr. 154:25-155:25) and pursuant to his advice, she placed the Will in the
roll top desk in her living room for safekeeping. (Tr. 212:17-20).
Although Mrs. Smith had a large estate, Vernon did not advise her that she should obtain
disinterested estate planning advice or draft conventional testamentary documents such as a witnessed
will. Nor did he put her in touch with an estate planner or other attorney. (Tr. 342:20-22). The
testimony of attorney Lyman Belnap was that the "downside" to devising a large estate with a
holographic will is that "tax advantages are missed". (Tr, p. 221: 16 to 222:9). A fair inference from
Vernon's conduct is that he feared his mother would revoke her holographic Will if she received
impartial legal advice regarding her estate.
Joseph first learned ofthe existence ofthe holographic Will after his mother's funeral. (Tr. 37:24
- 38:15). Sharon was also unaware of its existence prior to Victoria's death. (Tr. 492:23-493:2).
Disposition to exert undue influence: The following events and circumstances are consistent
with Vernon's propensity to exert undue influence and consistent with the character of an undue
influencer.
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(a) Active participation in the preparation of the will (Gmeiner, 100 Idaho 8) and (Tr.
209:9 - 210:8; 212:5 - 20), including "legalese" in the will unique to attorney-drafted documents
(Exhibit 204). See above, pp. 6, 7.
(b) Failure to counsel Mrs. Smith to engage in estate planning measures despite the fact
that her estate exceeded $20,000,000 in value (Exhibit 51 and Belnap testimony, (Tr. 221:1 - 222: 9).
That is, Vernon never recommended that Mrs. Smith retain an estate planner, and the holographic Will
naming him Mrs. Smith's sole beneficiary remained intact (Tr., 342:20 -22). Mr. Belnap testified that
even people of ordinary financial means should eschew a holographic will (Tr. 222:10 - 223:1).
(c) Post-will conduct which reflected Vernon's disposition to influence his mother and
to cast Joseph in a bad light, tending to alienate him from his mother.
(i)

Purchase of the house of Vernon's ex-wife in foreclosure proceedings:

Vernon accused Joseph's of disloyalty in refusing to bid in the foreclosure proceedings. This accusation
was made in Mrs. Smith's presence (Tr. 162:3 - 164:21; 369:4-9) Mrs. Smith made the bid.
(ii) Vernon's interference with Joseph's management of the farm property and
Joseph's termination by Mrs. Smith, i.e., the fence episode (Tr. 160:8 to 162:2).
(iii) Withdrawal of well easement after execution of easement by Mrs. Smith
(Tr. 159:3 - 160:7), as a result of Vernon's displeasure.
(iv) Hamer lawsuit in which Vernon manipulated Mrs. Smith to retrieve papers
prepared by Vernon which Joseph refused to sign (Tr. 103:16 - 105: 18; 487:18 - 489:5).
(d) Conduct intended to isolate Mrs. Smith from her other relatives (See esp. Kate
Laxson testimony (Tr. 442:8-445:11; Id., 100 Idaho at 8).
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(e) Vernon abused the 2008 power of attorney (Exhibit 4) by gifting the entirety of Mrs.
Smith's assets to himself without the power to do so. Order herein entered on July 19, 2016.
(1) Mrs. Smith's 2008 power of attorney, drafted by Vernon, recited her testamentary
aspirations. However, prior to her death Vernon used the power of attorney to transfer the entirety of
her assets to his company, VHS Properties, LLC, and, on the same date, he transferred to himself Mrs.
Smith's membership in that limited liability company. (Exhibits 5 and 6).
(g) In derogation of the Court's order entered July 19, 2016, Vernon has not conveyed
the real property back to the Estate (Tr., 383:1 to 384:1; Exhibits 12 through 17).
(h) Vernon has used estate money to pay his personal expenses requiring the Court to
appoint a master (Order entered September 27, 2016).
(i) After requesting probate of the holographic Will (Exhibit 208), Vernon asserted that
no assets remained in this Estate because of his 2012 conveyance to his limited liability company, VHS
Properties, LLC. (Tr., 386:2 - 386:23). This flip-flop was occasioned by Joseph, a potential heir,
recording a legitimate hs pendens on the Estate real property. See Exhibits 1 and 3 to Eighth Ellis
declaration.
(j) During the course of this litigation, Vernon contacted the Ada County Coroner's
Office after the Ada County Prosecuting Attorney had filed a motion to quash contestant Joseph's
subpoena for the records on Victoria H. Smith: (a) At the time of Vernon's contact, the Coroner's
Office was represented by Erica J. White, Ada County Deputy Prosecuting Attorney. (b) Also, at that
time, Vernon presented the Coroner with a Personal Representative Consent form for release of Mrs.
Smith's file. (c) In response to the Coroner's request for an order appointing Vernon personal
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representative, Vernon provided the Coroner with a copy of Mrs. Smith's holographic Will purporting
to appoint him as the Executor of her Estate. See Motion for In Camera Review and Determination of
Release of Records filed by the Ada County Prosecuting Attorney on June 15, 2016.
When the Ada County Prosecuting Attorney learned that the holographic Will was being
challenged, the office filed the aforesaid motion for in camera review of the Coroner's file. Id
(k) As noted above (p. 16), there is direct evidence that Vernon overrode Mrs. Smith's
charitable aspirations in 2007 and frustrated Father Faucher's attempts to contact his mother, even for
pastoral care (Tr. 414:10 - 415:16).
Result indicative of undue influence:
The fourth and final element of undue influence is a testamentary result that indicates undue
influence. Conway, 152 Idaho at 939. Idaho courts have previously held that "Mil determining the
legality of a will the instrument itself may be examined and if it appears unnatural, unjust or irrational,
such fact may be taken into consideration. In re Lunders Estate, 74 Idaho 448, 451, 263 P.2d 1002
(Idaho 1953), citing In re Heazle's Estate, 257 P.2d 556; In re Arnold's Estate, 16 Ca1.2d 573, 107 P.2d
25.
Here we have undisputed evidence that Vernon purposely injected himself into the relationship
between Victoria and Joseph which alienated Victoria from Joseph and his family. Until that
disruption, Joseph enjoyed a warm, loving, and altogether normal relationship with his mother. See
Group Exhibits 2 and 25 as well as the testimony of Joseph (Tr. 171:11-21) and Sharon Smith (Tr.
476:2 - 11). Victoria relied on Joseph and Sharon to take her to all of her appointments, for shopping
and to church. Victoria not only cared for her son, but for his wife Sharon, and their children Joe Jr.,
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and Kate as well. She was invested in their lives and even loaned them money so Joe Jr. could finish
college.
The photos and greeting cards spanning the years prior to and for several years after the
execution of the holographic Will evidence that close relationship. Victoria also participated in family
dinners, weddings, birthday parties, and other events with Joe and Sharon and their family.
The only person who was present with Victoria when she executed her holographic Will was
her son Vernon. Although he acted as her attorney in every part of her business and personal dealings,
including handling his father's estate, and was intimately aware of the size and complexity of her estate,
Vernon did not counsel Victoria to seek independent impartial legal or financial advice with regard to
her will. Nor did he inform his brother Joseph that Victoria had drawn a handwritten will. Vernon
alone knew the contents of the Will and its whereabouts. Since he knew that the Will left everything
to him, Vernon also had good reason to keep its existence a secret from his brother, and to take
affirmative steps to alienate and isolate his mother from her other son.
A will which entirely cuts out two of the decedent's three children is "unnatural, unreasonable
and unjust", particularly where, prior to execution of the Will, there was a warm, loving relationship
between Victoria and Joseph and Joseph's family. There is simply no evidence of estrangement or
hostility between Victoria and Joseph or between Victoria and her daughter Vicky that would justify
or explain the terms of her holographic Will. The only reasonable explanation is that the Will was the
product of Vernon's undue influence.
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CONCLUSION
There is a rebuttable presumption that Vernon unduly influenced the testatrix into making and
preserving the holographic Will. This presumption arises from two undisputed facts: (1) the fiduciary
relationship between Vernon, the sole beneficiary under the Will, and the testatrix; and (2) Vernon's
participation in the preparation of the Will. In his rebuttal efforts, Vernon failed to present evidence
from which a reasonable person could conclude that at least one of the elements of undue influence
does not exist. Absent sufficient rebuttal, the holographic Will should be invalidated.
In the event the Court concludes that Vernon has successfully rebutted the presumption, the
preponderance of the evidence supports a finding that the Will was the product of his undue influence.
The evidence also supports a finding that the 1990 Will remained intact until the testatrix's death in
2013 as a result of Vernon's continuing undue influence. That is, the overwhelming evidence is that
the four elements of undue influence exist in this case which renders the Will invalid.
Dated this 20th day of January, 2017.

Is/ Allen B. Ellis
Allen B. Ellis
Attorney for Contestant

Dated this 20th day of January, 2017.
_/s/ Christ T. Troupis
Christ T. Troupis
Attorney for Contestant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 20th day of January, 2017, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the following:

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (345-1129)
X E-file

Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (331-1529)
X E-file

Is! Allen B. Ellis
Allen B. Ellis
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Attorney at Law
1900 W. Main St.
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Idaho State Bar No. 1365
Telephone: (208) 345-1125
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I.S.B. # 1365

RORY R. JONES
ERIKA P.JUDD
JONES + GLEDHILL + FUHRMAN • GOURLEY, P.A.
The 9th & Idaho Center
225 North 91h Street, Suite 820
P.O. Box 1097
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Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones@idalaw.com
Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,

VERNON K. SMITH'S REBUTTAL
CLOSING ARGUMENT

Deceased.

COMES NOW, Respondent Vernon K. Smith (hereinafter "Vernon"), and hereby submits
this written rebuttal closing argument. This Rebuttal is submitted in response to the Contestant's
Post-Trial Brief ("Post-Trial Brief') and the issues and theories raised therein.
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I.

INTRODUCTION

By his Post-Trial Brief, Joseph H. Smith ("Joseph") improperly interjects many issues
which were not tried to the Court and should not be considered by the Court as proper closing
argument. Rather, Joseph is attempting to relitigate issues that have already been decided by the
Court and were not at issue during the trial of this matter. Principally, the application of the
presumption of undue influence. That particular issue was the subject of pretrial rulings and was
not raised or litigated during the trial. To the extent pretrial rulings were made, Vernon stands
upon his prior objections. In addition, to the extent the Court considers or relies upon exhibits or
references to pleadings that were not admitted or subject to cross examination at trial, Vernon
would refer the Court to Tr. pages 389, I. 6 - p. 398, I. 9; p. 422, I. 1 - p. 424, I. 5; p. 425, I. 6 - p.
429, I. 6; p. 429, I. 23 - p. 436, I. 12; p. 449, I. 21 - p. 451, I. 3, wherein Vernon objected to the
Court's sua sponte notice of intent to take judicial notice of the record for this case.
To the extent the Court considers evidence beyond the record at trial, Vernon will be denied
due process as he was not given the opportunity to meet and to respond to evidence beyond the
scope of the testimony and exhibits offered during the trial of this matter. The Court repeatedly
offered Mr. Ellis and Joseph the opportunity to mark as exhibits and to cross-examine Mr. Smith
on prior affidavits and pleadings, to which Mr. Ellis declined. Tr. p. 427, JI. 6-19; p. 428, I. 3 - p.
429, I. 5; p. 432, I. 18-22; p. 450, I. 6 - p. 451, I. 4. Joseph cannot now be heard to rely upon
evidence that was not presented during trial. Thus, Vernon respectfully requests that the following
be stricken and not considered by the Court: Page 3 in its entirety; Page 11 in its entirety; Page 12:
(in part); Page 15 (reliance upon the Sharon Smith Affidavit); Page 19 (reliance upon Order entered
July 19, 2016; Order entered September 27, 2016; exhibits to the Eighth Ellis Declaration; and,
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Page 19-20 (Motion for In Camera Review and Determination of Release of Records filed by the
Ada County Prosecuting Attorney on June 15, 2016).
In response to specific arguments and issues raised pursuant to the Post-Trial Brief, Vernon
responds as follows:
I. Elements of Undue Influence.
The elements of undue influence were briefed in Vernon's Closing Argument filed January
20, 2017 ("Closing Argument"). In the interim, the Idaho Supreme Court recently issued another
decision upon a case involving a claim of undue influence. Green v. Green, No. 42916, 2017 Ida.
LEXIS 10, at * 11-12 (Jan. 23, 2017). In Green, the Court again cited to Gmeiner for the elements
that must be shown to support a claim that an instrument was the product of undue influence. The

Green Court went on to add that "Although there is no set order for evaluating these elements, all
must be proven in order to support a claim of undue influence. Id. (citing Quemada v. Arizmendez,
153 Idaho 609, 615, 288 P.3d 826, 832 (2012)).
As noted previously, the sole issue pending before the Court is whether there was undue
influence exerted upon Victoria H. Smith at the time she executed her Holographic Will in
February 1990 (the "Will"). Swaringen, 67 Idaho at 247-48, 175 P.2d at 693 ("In a contest on the
ground of undue influence, it must be shown that such undue influence existed and was operating
at the time of the execution of the will. Id. (citations omitted)). A significant portion of the PostTrial Brief focuses on time periods nearly 20 years removed from the execution of the Will. In
point of fact, there is not a single incident of alleged interference or an exercise of influence prior
to or at the time Victoria drafted and executed her Will on February 14, 1990.
Under the standard stated in In re Estate of Comvay, 152 Idaho 933, 277 P.3d 380 (2012),
assuming Joseph Smith is entitled to rely upon the rebuttable presumption of "undue influence,"
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Vernon is required only to come forward with a "quantum of evidence that tends lo show that no
undue influence existed" as to~ of the elements of a claim of undue influence. See also Bougiovi

v. Jamison, 110 Idaho 734, 738-39, 718 P.2d 1172, 1176-77 ( 1986).
Vernon more than met this requirement when he presented testimony from multiple
witnesses that Victoria was not a person susceptible to any degree of influence; that the disposition
of her estate was of her own independent free will; and that the result of her Will was consistent
with her wishes and the individual relationships she had with each of her children. It bears
repeating that her daughter, Victoria Ann Converse, was served with notice of these proceedings
and chose not to assert a claim of undue influence or participate in any way to support Joseph.

2. The reliance upon alienation and isolation of Victoria is both misplaced and
unsupported by the evidence presented at trial.
Joseph argues that two circumstances that the Court in Gmeiner v. Yacte, I 00 Idaho l, 592
P.2d 57 ( J979), noted as being potentially relevant to a disposition to exert undue influence,
alienation and isolation, are present in this case. The quoted portion from Gmei11er states:
Another broad area of judicial concern in dealing with the element
of "disposition" is the alleged influencer's attempts at undermining
bequests to the natural heirs. The court will look closely at situations
where the recipient of a deed or bequest has apparently been
responsible for alienating the affections of the testator-grantor from
the other members of his or her family. The situation is further
exacerbated if the grantee has isolated the grantor from all contact
with family or with disinterested third parties.

Id. at 8, 592 P.2d at 64. By way of further illustration, the facts and procedural history of Gmeiner
are vastly different from the evidence presented during the trial of this case:

It is uncontradicted that in the last years of her life she made
numerous transfers of property and money to the defendantrespondent Danny Yacte, a 32-year-old man who befriended her in
those last years.
Taking the evidence and the inferences to be drawn therefrom in the
light most favorable to plaintiff, we hold that Gmeiner made out a
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prima facie case of a confidential relationship and the exercise of
undue influence on the part of defendant Danny Yacte. In the last
two years of Beryl MacArthur's life, according to plaintiff, she
transferred to Danny Yacte almost all the property she possessed
(excluding that held in joint name): real estate, insurance proceeds,
checks, social security income and estate income legally due to other
relatives. At this time, Beryl was in her late ?O's and her health was
failing so badly that she had to be removed as executrix of her
father's estate. Her sudden transfer of property to Yacte was said to
be out of character with her life-long reputation as a frugal school
teacher. Yacte, for his part, was alleged to have moved in with Beryl,
to have isolated her from all contact with her relatives and to have
been active in selling up many of the transactions at issue. He was,
by his own claim, Beryl's "agent," "legal guardian," and "business
representative." His explanation, under statutory cross examination
under the rule, that many of the transfers to him were in
"consideration" for Beryl's one-half interest in his fish business, did
not serve to dispel this evidence of suspicious and over-reaching
behavior since he was unable to document the supposed partnership
in any way.
Id. at 3, 20-21, 592 P .2d at 59, 65. Procedurally, Gmeiner involved a question of whether the
Court erred in granting a directed verdict in favor of Yacte. The Court ruled that Gmeiner had met
its burden to submit the case to a jury and cited several factors that, viewed in the light most
favorable to the Plaintiff, made out a prima facie case of undue influence on the part of Yacte,
which Yacte would then bear the burden to rebut on remand. Principal among those factors was
the decedent's age and declining health that was such that decedent was removed as executrix of
her father's estate. Yacte was unrelated to the decedent and had only befriended her in the last
two years of her life at which time Yacte was 32 and the decedent was 70. Yacte's explanation
for the transfers was suspicious and unsupported by documentary evidence. This case could not
be more readily distinguishable: first and foremost, Victoria was undisputedly in good mental and
physical health and lived independently and remained active in the management of her own affairs
and finances until at least 2008; nearly two decades after she executed her Will. See e.g. Closing
Argument, pgs. 7-11.
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In so far as Joseph claims, without citation to the record, that the elements of alienation
and isolation are present in this case, the evidence adduced at trial illustrates an entirely different
picture: Victoria relied upon many different people for transportation but she attended her doctor's
appointments on her own; participated in and directed her own healthcare decisions; managed her
finances; entertained and went to mobile book libraries; continued to attend the church of her
choosing until 2007; sent gifts and cards to family members; and, participated and engaged in the
care and upkeep of her personal home where she chose to live alone. See e.g . Closing Argument,
pgs. 7-11. She was very well read, highly intelligent, considered to be stubborn and tenacious by
all who knew her, extremely strong-willed, and very sharp witted (and tongued). See e.g. Id., at
pgs 7-11 . She maintained relationships with many people of her choosing, which included her
grandson Joseph Smith Jr. who stated that he continued to see her several times a year until 2003,
at which time Victoria indicated an intent to stop giving Christmas gifts. Id.; see also Tr. at p. 469,
I. I - p. 470, I. 8; p. 473, I. 23 - p. 474 l 2. Apparently, her decision to stop giving gifts was

sufficient for Joseph Jr. to discontinue his relationship with her. Id.
By additional contrast to Gmei11er, Vernon was not an unrelated man, 40 years junior, who
only appeared in the last two years of Victoria's life. He had provided decades of service and
financial contributions to his mother who was unexpectedly widowed by the death of Vernon Sr..
Vernon provided the needed financial support to keep the real property owned by Victoria in-tact.
That same real property was the subject of her own Will recognizing the work and effort of Vernon
in saving her property from foreclosure.
Moreover, circumstantial evidence offered by Joseph of Vernon allegedly alienating
Victoria from other members in his family is without foundation and entirely unrelated to any time
contemporaneous with the execution of her Will. Joseph repeatedly acknowledged that his
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relationship with Victoria deteriorated in 1992 and also stated there were several business dealings
that resulted in Victoria's election to remove Joseph from further management. See e.g. Closing
Argument, pgs. I 9.21. Joseph later changed his testimony to add that the Raymond Street Property
(circa June 1990) created a conflict between him and Victoria. However, even this issue is
unrelated in time to the Will, occurring months after Victoria had drafted and executed her Will.
Joseph authored contemporaneous letters to Victoria voicing his displeasure with her choices, yet
at all times conceding they were her choices to make. Id. Joseph himself acknowledged that he
and Vernon had different business styles and that she chose Vernon's. Id., see also Tr. at p. 95, I.
3 - p. 96, L I 3; Exhibits 224, 229, 23 I.
Joseph next argues the "record is replete with legal advice from Vernon to his mother
which, inter alia, adversely impacted Joseph's relationship with his mother ... ". Post-Trial Brief,
pg. 4. Joseph provides several examples he contends support his statement: the Hamer property;
the issue of the well easement; fence repairs; "and advising his mother respecting Joseph's refusal
to participate in the foreclosure of the Raymond St. property." The citations to the Transcript,
however, do not support the proposition that Vernon was providing any legal advice to his mother
with respect to the fence repairs or the Raymond Street property. 1 This is consistent with many of
the citations provided to support the arguments advanced by Joseph in his Post-Trial Brief.
Arguments not supported by the evidence should not be considered by the Court. In so far as the
purported well easement and Hamer were concerned, both of those issues arose long after the
execution of the Will ( 1992 Hamer; and 1992 regarding Joseph's reference to a well easement).

See Exhibit 222, the Release and Indemnification Agreement signed September 20, 1992, relating

I Pages 243-244 of the Transcript cited contain Vernon's testimony on the Judd Howard fence issue. Vernon was
asked to discuss Exhibit 244 (a December 29, 1999 letter regarding an casement issue) hut instead discussed the
Judd Howard Fence Issue. The casement issue was discussed previously on pg. 237-238 of the Transcript.
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to ASCS/DASCO dispute that involved Utopia Land and Livestock, Inc. and Joseph's release from
liability.

3. Vernon did not participate in the procurement or drafting of the Will.
Joseph next argues Vernon "must have participated" in the formation of the Will because
"Mrs. Smith, who was not an attorney, uses testamentary language and concepts which typically
originate only from the mind of an attorney." Post-Trial Brief, pg. 5-6. No citation is made for
this argument because no evidence was provided as to what testamentary "language and concepts"
are common knowledge versus a result of legal training and experience. Certainly, no testimony
was offered by Joseph or his proffered expert, Lyman Belnap, as to the contents of the Will or the
"language and concepts" as having been of a nature that would typically "originate only from the
mind of an attorney." In so far as Mr. Belnap's testimony was offered to suggest that holographic
wills are not necessary advisable, Mr. Belnap was unaware of the facts of this case, including the
fact that Victoria inherited her estate from an attorney who had chosen to utilize a holographic
Will for his own estate disposition. Tr. at p. 224, I. 19 - p. 225, I. 23.
There is simply no foundation for any of the arguments advanced by Joseph interpreting
the legal nature/provisions of the document.

Rather, the record is clear the Will was nearly

identical to the holographic will by which Victoria inherited her late-husband's estate. Exhibit 208;
c.f. Exhibit 200. That she chose to mirror his will, nearly down to the letter, is supported by the
actual evidence of the two wills. In so far as she noted that she made gifts to other children, the
record showed that Victoria was very smart and very well-read. Victoria made several specific
gifts to her children at the end of 1989 (if not other years, as well), wherein she scribed "tax free
gift" in the subject line of the checks to her children. See e.g., Exhibits 205, 207. Victoria, though
not an attorney, was engaged in the management of her own finances and utilized estate and tax
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planning principles.

Any argumenl that she was not capable of drafting her Will is simply

unfounded and Jacking in evidentiary support.
Jo~eph's reliance upon the 2008 Power of Attorney is likewise unavailing and rather
difficult to follow. The argument that it "implicates him in the testamentary affairs of his mother
which supports the presumption of undue influence" is replete with speculation and raises more
questions than it does provide any meaningful analysis of the evidence presented during the trial
of this matter. See Post-Trial Brief, pg. 7. Moreover, the 2008 Power of Attorney was nearly 20
years removed from the execution of the Wi11 and was drafted and executed at the request of
Victoria's bank. Tr. at p. 362, 11. 7- I 9.

4. Vernon readily rebutted the presumption of undue influence:
The summary table contained in Joseph's Post-Trial Brief at pg. 8 is factually unsupported.
As acknowledged by Joseph, and based upon the Court's prior application of the presumption of
undue influence, the burden of producing sufficient evidence of the nonexistence of at least one of
the four prima facie elements of undue influence shifted to Vernon. Bongiovi, 110 Idaho at 73839, 718 P.2d at 1176-77 ( I 986). Thus, Vernon is not required to produce evidence to rebut each
and every element of undue influence. Vernon readily satisfied his burden with respect to each of
the elements of a claim for undue influence and most particularly, with regard to the element of
'susceptibility. See e.g. Closing Argument, pgs. 7- 11.
The heading "Burden Shifts if the Presumption is Rebutted" contains a statement that
"Notwithstanding that the presumption has been rebutted, the trier of fact is entitled lo infer the
existence of undue influence from Vernon's status as the decedent's attorney and his participation
in the making of the holographic Will" is not supported by Idaho law and should be rejected
outright. Idaho has a series of cases discussing the application of the rebuttable presumption and
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the elements of undue influence, none of which stund for the proposition adopted by the Colorado
Court that was cited by Joseph. The trier of fact is entitled to no such inference after the
presumption has been rebutted. Instead, the law is clear that upon Vernon providing evidence that
rebuts the presumption as to any~ of the element~ of undue influence, the burden shifts to Joseph
to show the existence of all the elements of undue influence by a preponderance of the evidence.

Swaringen v. Swanstrom, 67 Idaho 245, 263, 175 P.2d 692 ( 1946).
A. Victoria Smith was not susceptible to undue influence

Joseph's argument regarding susceptibility begins with a citation to prior proceedings that
were not at issue during the trial, i.e., the Court's Order Granting Motion for Summary Judgment
entered July 19, 20 I 6. The reliance upon the Court's Order is misplaced and Vernon requests that
the entirety of page 11 and the first two paragraphs of page 12 of the Post-Trial Brief be stricken.
Vernon stands on his prior objections to the Court's Order Granting Motion for Partial Summary
Judgment and the Court's application of the presumption of undue influence. The present inquiry
before the Court is whether, given the Court's prior ruling, Vernon has provided evidence to rebut
the presumption as to at least one of the elements of undue influence.
Joseph next argues that Vernon "testified that he acted as his mother's attorney from the
date he passed the bar in 1971 up to the time that she died." More accurately, Vernon actually
testified that "since [he] graduated and passed the bar examination in 1971 I was the attorney
whenever she needed me." Vernon also specifically testified that he was not his mother's attorney,
nor did she seek his counsel with respect to the Will. Tr. at p. 209, l. 12 -p. 212, l. 20; p. 337, 1. 8

- p. 339, l. I.
Joseph goes on to state that "Victoria Smith's susceptibility to Vernon's influence was also
shown by the abruptness with which Victoria's close normal familial relationship with her son
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Joseph and daughter-in-law was terminated. This breach was carefully orchestrated by Vernon
through a series of confrontations he engineered as manager of his mother's affairs." Post-Trial
Brief, pg 12. There is no evidence and not a single citation to the record to support this argument.
Arguments not supported by law or fact merit no consideration by the Court.
The reliance upon Kate Lax on' s testimony as to her conversations with Victoria lacked any
context or specific time frames. Kate Laxon stated that things changed in the 1990s and stated that
"she was still loving and kind and nice and was very happy I had a grandson." Tr. at p. 441, II. 38. Ms. Laxon' s son was born in 1991. Id. Upon follow up from Mr. Ellis about conversations
between Ms. Laxon and Victoria regarding Vernon, Ms. Luxon identified that there was "one
occasion when I went to talk to her." Tr. at p. 441, 1. 10 - p.442, I. No timeframe was provided
for this statement. To the extent Ms. Laxon's testimony is now offered to show that she felt she
was required to seek the permission of Vernon to talk to her grandmother, she has identified only
one instance in 2009 when she saw Vernon at the courthouse and talked to him about visiting
Victoria "because he was involved with everything that seemed to be going on at this time frame."
Tr. at p. 442, I. 8 - p. 443, 1. 12. For additional context, as of 2009, Victoria required in-home care
that was being provided by Vernon and third parties during the day, and by Vernon at night. Again,
Vernon did not move onto the farm property until 2008. Tr. at p. 182, 11. 10-17~ p. 185, II. 8-13.
Prior to that time, Joseph and his family members lived 600 feet from Victoria's home. Tr. at p.
169, I. 1 - p. 171, I. 5. Prior to 2008, Victoria lived a very independent lifestyle. See e.g. Closing
Argument, pgs. 7-11.
Victoria sent many cards and gifts to Joseph's family over the years. Exhibits 209, 214,
217, 221, 225,226,230, 232, 233, 237,239,240, 241, 242, 246, 247, 250, 251, 252, and 253.
While Victoria both remembered and made the effort to send cards and gifts to members of
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Joseph's family, the record is equally void of any reciprocal cards or gifts sent to Victoria during
that timeframe from any of Joseph's family. These cards and gifts to Joseph and his family
members continued for more than two decades after Victoria executed her Will, again rebutting
any claim there was any alienation or any isolation. See Id. Joseph Jr. testified that, prior to 2003,
he visited her several times each year. Tr. at p. 469, I. I - p. 470, I. 8; p. 473, I. 23 - p. 474, I. 2.
Only after Victoria chose to declare her intent to stop giving gifts, did Joseph Jr. then feel the need
to discontinue his relationship with her. Id.
There is simply no evidence that Victoria was ever isolated from anybody, least of all any
of Joseph's family members. It cannot be ignored that Victoria lived 600 feet from Joseph and his
family residence since he built his house in I 976. Apart from requiring transportation from a
variety of sources, Victoria lived a completely independent lifestyle until 2008. The claim of
isolation is lacking in both credibility and support. Similarly, as evident by the cards and gifts
Victoria continued to send for many years after 1990, the claim of alienation from anyone,
including any other family members, is lacking in credibility.
The specific events identified by Joseph as being the cause of the breakdown in the
relationship between Joseph and Victoria are unsupported by, and contradicted by, Joseph's prior
testimony that the relationship was good with his mother until 1992. Tr. at p. 73, I. 21 - p. 74, I. 4;
p. 183, I. 4 - p. 184, I. 2; p. 53, II. 6-22; p. 108, I. 24 - p. 109, I. 2; Exhibit 223. Joseph himself
chose to stay out of her life because he thought that was what she wanted. Exhibit 224. Joseph
now claims that the relationship broke down earlier, citing to the Raymond Street house as an
example, but that was also months after the Will. In Joseph's own version of the events, Vernon
first approached him, not Victoria, for help, in June, 1990 (not May as Joseph's Post-Trial Brief
now claims). Tr.at p. 162, 1. 13 - p. 164, I. 21. This alone discredits Joseph's argument that Victoria
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was unduly influenced in the execution of her Will on February 14, 1990, because if Joseph truly
believed that Victoria was unduly influenced by Vernon in 1990, Vernon would not have needed
to ask Joseph for help.
Fence Dispute: The fence dispute involves a claim by Joseph that he advised and talked his
mother into accepting insufficient repairs; Vernon disagreed with this approach, and felt the fence
repairs should be made and paid for by the responsible tenant. Tr. at p. 160, I. 8 - p. 162, I. 2;
Exhibit 218. Victoria decided that Vernon's approach was better, and served her best interests.
Exhibit 218. Both Joseph and Vernon acted as business managers for Victoria - they disagreed
on the approach to various issues, presented Victoria with their respective positions, and Victoria
elected (in some instances) to adopt Vernon's approach. This is not a case of undue influence it's simply an issue of making a choice between alternative options that require a business decision
for direction in management.
Recanting of Well Easement: The claim Joseph makes regarding a well easement is not
clear. Joseph testified that Victoria gave him a well easement upon his request in April 1992. Tr.
at p. 159, II. 5-11. If Joseph's claim of undue influence in the drafting of the Will in February
1990, is to be believed, as of April 1992, Victoria would have been isolated and alienated and
would not have had the inclination nor the opportunity to see or to give Joseph anything.
Intimidation by Vernon: The entirety of this section is based upon a citation to the Affidavit
of Sharon Smith. The Affidavit of Sharon Smith was not evidence at trial. Sharon testified at the
direction of Joseph's counsel and identified no such incident of intimidation. If the Court is
opening the door to consideration of issues and evidence beyond the scope of evidence that was
offered and introduced into the trial record for which cross-examination was afforded, Vernon

VERNON K. SMITH'S REBUTTAL CLOSING ARGUMENT

13

001438

again notes a due process violation and moves that the same be stricken. No consideration should
be given to this claim of intimidation.
Hamer Lawsuit: The Hamer lawsuit was addressed at length by Vernon al trial, and referred
to in Vernon's Closing Argument at pages 15, 19-20.
Victoria's charitable giving:

Joseph offered the testimony of Father Faucher. Father

Faucher was the pastor at St. Mary's Catholic Church commencing in 2002, twelve ( 12) years after
the Will was executed. As it apparently bears repeating, the issue before the Court is undue
influence in the execution of a Will in February 1990. Vernon took his mother to church on
Sunday, to Mass, until at least 2007. Tr at p. 404, II. 5- 16. As of 2008, she was effectively homeridden. Father Faucher states that in 2007, he approached Victoria about making a substantial
memorial gift to the church. Father Faucher related that Victoria initially agreed but that she then
stopped attending church. He called Victoria's house several times and left messages with her
unnamed caretakers (not with Vernon), but that Victoria did not return his phone calls. Tr. at p.
452, I. 11 - p. 453, I. 18. The statement offered by Father Faucher that Victoria "had a deep
appreciation for strong men," was followed by "a strong male figure like Monsignor Kregan, or
Father Riffle or Father Shoemaker or myself could influence her." First, this statement was offered
by an individual who did not become a pastor at SL Mary's until 2002. Second, the statement
lacked foundation and was offered by a man for whom many people hold a reverence and a desire
lo please. Again, the evidence proffered at trial showed that until 2008, Victoria continued lo
engage in regular activities and was not isolated. The statement by Joseph that Vernon limited her
gifting is likewise unsupported by her check registers which were admitted as Exhibits 265, 266,

267, and 268. Therein, there are repeated gifts to the church on a weekly and bi-weekly basis.
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5. Opportunity to Influence Victoria:
This issue was addressed in Vernon's Closing Argument. Joseph, and not Vernon, lived
600 feel from their mother for decades preceding, and more than two decades following her
execution of her Will. Both Joseph and Vernon were actively involved in their mother's business
affairs until Joseph withdrew in December, 1991. Both provided transportation services. The
argument now offered by Joseph that Vernon should have advised Victoria to seek independent
legal advice is unsupported by his own witness, Lyman Belnap, who admits he regularly drafts
wills for his family members. Tr. at p. 224, II. 4- 18. Vernon did not draft, nor was he asked to
draft, or to give his mother any advice as to what she should do, in the preparation of her Will.
The sole advice he provided was at her request and was to the effect that she keep possession of
the Will herself. That can hardly be viewed as legal advice. The fact that he suggested she keep
possession of her own Will further supports the fact that her Will and her decisions were her own
to make, both then, and any time thereafter. In so far as Joseph now suggests that Vernon "feared
his mother would revoke her holographic Will if she received impartial legal advice regarding the
estate" is not supported by any evidence as to what this alleged impartial advice would have
included or how it would have impacted her stated desire to leave her estate to Vernon. It is also
not supported by the fact that Vernon suggested Victoria keep the Will at her home, in her own
desk.

6. Disposition to exert undue influence:
Vernon had no active or passive participation in the preparation of the Will. Tr. at p. 209,

I. 12 - p. 212, I. 20; p. 337, I. 8 - p. 339, I. I. The only evidence in the record is that he was called
after the Will had already been drafted to witness Victoria's signature. Id. The Will was nearly
identical to the Will drafted by Victoria's late husband. Exhibit 200; c.f. Exhibit 208. There is also
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no evidence that Vernon was asked to give any advice to anyone on estate planning matters or that
an estate planning attorney would have done anything other than to follow Victoria's stated wishes.
Tr. at p. 209, I. 12 - p. 212, I. 20; p. 337, I. 8 - p. 339, I. I. To engage in speculation otherwise is
to ignore the evidentiary record. What is in the evidentiary record, however, is that Victoria's
husband, a well -known and highly respected attorney, had himself utilized a holographic will to
convey the same estate (real property) to Victoria. The contents of the estate may have appreciated
in value with the passage of time and inflation but Victoria was well within legal and historical
bounds to execute her own holographic Will.
As to the individual events which Joseph claims are evidence of a disposition to exert
influence, every single incident is removed in time from the execution of the Will. Each of those
events were discussed in additional detail in Section 4A, above. In so far as Joseph is relying upon
Orders and pleadings that were not the subject of cross-examination at trial, Vernon again objects
and requests that these references and any reliance thereon as a substitute for evidence offered at
trial be stricken (nearly every event cited by Joseph on page 19 and continuing onto page 20 of the
Post-Trial brief).

7. Result indicative of undue influence:
It bears repeating that Gmei11er holds:
Indeed, the law must respect even an "unequal and unjust
disposition" once it is determined that such was the intent of the
grantor or testator. Engle.'iby v. Nisula, 99 Idaho 21, 576 P.2d 1055
( 1978). Thus. for example, the grantee may be particularly deserving
by reason of long years of care and the fact "that the grantor was
motivated by affection or even gratitude does not establish undue
influence." Mollendo,f v. Derry, 95 Idaho 1, 3, 501 P.2d 199, 201
(I 972). The fact that the grantor's natural heirs received sizable
bequests will make it difficult for them to challenge grants to
another. And the fact that the grantor was known to be displeased
with those who were disinherited will serve to explain why they
were cut off, whereas a sudden shift in the object of the grantor's
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choice coincidental with the creation of a confidential relation with
the new beneficiary will merit strict court scrutiny. See McNabb v.
Brewster, 75 Idaho 313, 272 P.2d 298 ( 1954); 111 re Ltmders' Estate,
74 Idaho 448, 263 P.2d 1002 (1953); In re Estate of Randall, 60
Idaho 419, 93 P.2d 1 (1939).

Id. at 7, 592 P.2d at 63. Herein, the evidence was undisputed that the decedent was of strong will
and mind and that she was most capable of making, and fighting for, her own decisions. As
previously briefed, Victoria's relationship with her daughter, Victoria Ann Converse, was nonexistent. See also Tr. at p. 314, I. 23 - p. 315, I. 15. Joseph's own relationship with Victoria, though
loving, was strained at times as Victoria was known to be strong-willed and stubborn with all of
her children. As evident by his letters, Joseph elected to fight back and to voice his frustration
with her choices.

She continued to send loving cards to Joseph and to his family, while at the

same time, voicing her own frustration with Joseph being a taker. See e.g., Exhibits 235, 249.
Joseph was gifted considerable real and personal property before and after the execution of the
Will. Joseph secured a number of loans from Victoria and always did so directly with Victoria
and never through Vernon. In 1992, he began to send Victoria letters voicing his frustration with
her choices and repeatedly calling her the fighter, the war pony, the warrior, and the little Rocky
Marciano that he knew her to be. See e.g., Exhibits 229, 231, 234, 238. To now claim that Victoria
was susceptible to influence and that her free agency was dominated by Vernon's will is to ignore
that for decades after Victoria drafted her Will, she continued to engage in independent behavior
and decisions and had many relationships and interests for which Vernon had no involvement. See

e.g., Closing Argument pgs 7-11.
The fact that Victoria elected to leave her estate to Vernon is readily explained by the fact
that she credits Vernon for saving the property comprising the estate from loss upon the death of
Vernon Sr. See e.g. Tr. at p. 141, 11. 1-9. Vernon generated the funds necessary to restructure and
to save the properties from foreclosure. Absent Vernon's efforts, there would have been no estate
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lo leave to any of her children. Closing Argument, pg. 14 -15; p. 23-25. Joseph's actions in
assisting in business were rewarded with the gift of a home and of real property. See e.g. Exhibit
208. Converse was simply out of the picture and has chosen not lo participale in these proceedings
or to contest the Will. Gratitude for years of service is not undue influence. Molle11d0Jf v. Derry,
95 Idaho 1, 3, 501 P.2d 199, 201 (1972). That Victoria's relationship with Joseph declined two
years after she executed her Will is irrelevant to the determination of any fact at issue in this case.
Victoria's Will was motivated by her own wishes and gratitude, not animus toward Joseph. As
Victoria herself stated in 1994 she continued lo love Joseph but did not like his actions. Exhibit
235. The shifl in her feelings toward Joseph were not sudden or contemporaneous with her
decision to leave her eslate to Vernon. She continued to make gifts to Joseph and to his children
for years after she drafted her Will and without any involvement by or from Vernon.
The lack of hostility or estrangement at the time the Will was drafted is not indicative of
undue influence: Victoria did not need to be motivated by hostility toward Joseph to draft a Will
leaving her estate to Vernon. Instead, the law recognizes that affection and gratitude toward the
beneficiary does not establish undue influence. The fact that animosity later arose between
Victoria and Joseph did not prevent her from giving him gifts and loans or from sending gifts,
cards, and providing loans to Joseph's children. Victoria was a strong, smart, and independent
woman. She, and she alone, decided what she wanted to do with her Estate and with her money.
Joseph himself conceded this fact many times in his letters.
The issue is not whether the disposition of her estate was unequal or unjust; but rather,
whether as of February 14, 1990, when Victoria drafted and executed her Will, Victoria's free
agency was destroyed and the will of Vernon was substituted for that of Victoria. /11 re Ltmders '

Estate, 74 Idaho 448, 454-55, 263 P.2d 1002, 1006-07 (1953). The record in this case is that
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Victoria was not a woman susceptible to influence or that the result of her Will was indicative of
undue influence. Vernon has readily satisfied his burden to rebut not just one, but all of the
elements of a claim of undue influence and, upon the burden shifting back to Joseph, Joseph has
failed to provide a preponderance of evidence that the Will was the product of undue influence, as
opposed to gratitude and Victoria's own predisposition and desire to reward Vernon's effort to
save the properties following Vernon Sr.'s death.

III. CONCLUSION
Based upon the foregoing, Vernon respectfully submits that he has readily rebutted the
presumption of undue influence and that Joseph has failed to provide a preponderance of evidence
to support a finding that the Will of Victoria H. Smith, drafted and executed by her on February
14, 1990, was anything other than a a free and voluntary act, and a valid statement of Victoria's
own wishes and desires.

...
Respectfully submitted this

3 nd

day of February,

R ry R. Jones
Attorneys for Ver

VERNON K. SMITH'S REBUTTAL CLOSING ARGUMENT

19

001444

CERTIFICATE OF SERVICE

I HEREBY CERTIFY That on this 3rd day of February, 2017 a true and correct copy of
the foregoing Memorandum in Support of Second Motion in Limine was served upon the
following:

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
Overnight Mail
Email: aellis@aellislaw.com

Vernon K. Smith
Attorney at Law
1900 W. Main St.
Boise, Idaho 83702

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 345-1129
Overnight Mail
Email: vkslaw@·live.com

Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
Overnight Mail
Email: ctroupis@troupislaw.com

~
~

~

VERNON K. SMITH'S REBUTTAL CLOSING ARGUMENT

20

001445

Electronically Filed
2/3/2017 1:59:41 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lauren Ketchum, Deputy Clerk

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
5934 Yaquina Head Way
Boise, Idaho 83714
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Contestant

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF

Case No. CV IE 2014 15352

Victoria H. Smith,

CONTESTANT'S POST-TRIAL
REBUTTAL BRIEF

Deceased.

001446

TABLE OF CONTENTS
RESPONDENT HAS SET FORTH AN INCOMPLETE
PROCEDURAL HISTORY ........................................................................................................ 1
Failure to reference Vernon's inconsistent pleadings ...................................................... 1
Omitted reference to summary judgment order and
Vernon's refusal to comply therewith .............................................................................. 1
CIRCUMSTANTIAL EVIDENCE ARISING OUTSIDE THE
FEBRUARY 14TH WINDOW IS ADMISSIBLE ........................................................................ 2
Merely taking a snapshot of February 14th is not sufficient .............................................. 2
Evidence of Mrs. Smith's susceptibility is temporally
close to the date of the Will's execution .......................................................................... 3
Temporal remoteness does not diminish the weight
of alienation and isolation ................................................................................................. 4
For an attorney/beneficiary, the client's susceptibility and
the attorney's opportunity exist until the client's death .................................................... 5
ABSENCE OF EVIDENCE CONTRADICTING VICTORIA'S
SUSCEPTIBILITY TO BEING UNDULY INFLUENCED ........................................................ 6
In analyzing Gmeiner, Vernon offers the Court
a false negative ................................................................................................................... 6
Victoria's 1991 affidavit reflects her susceptibility .......................................................... 7
Vernon's witnesses shed no light on the susceptibility issue ............................................ 7
VERNON'S RELOCATION OF HIS RESIDENCE IN 2008
HAS NOTHING TO DO WITH HIS OPPORTUNITY TO
EXERT UNDUE INFLUENCE .....................................................................................................
VERNON HAS MARSHALED NO EVIDENCE THAT HE
LACKED THE DISPOSITION TO EXERT UNDUE INFLUENCE .......................................... 8
Evidence of Vernon's disposition to exert undue influence ............................................
Improper focus on Joseph's conduct ................................................................................. 9

001447

THE TESTAMENTARY RESULT IS NEITHER JUST,
RATIONAL NOR NATURAL BECAUSE THE TENSION
BETWEEN JOSEPH AND VICTORIA AROSE AFTER
EXECUTION OF THE WILL .................................................................................................... 10
AS REFLECTED IN VERNON'S BRIEF, THERE IS SCANT EVIDENCE
THAT MS. CONVERSE' DISINHERITANCE WAS "RATIONAL",
"NATURAL" OR "JUST". ........................................................................................................ 11
No credible explanation for Ms. Converse disinheritance. ............................................ 11
Limitations on the Court's authority to avoid intestacy .................................................. 13
VERNON HAS FAILED TO REBUT THE
PRESUMPTION OF UNDUE INFLUENCE ............................................................................ 14
CONCLUSION ........................................................................................................................... 16

001448

Comes now contestant Joseph H. Smith, through his attorneys of record, and submits the
herein brief in rebuttal to respondent Vernon Smith's written Closing Argument.
RESPONDENT HAS SET FORTH AN INCOMPLETE
PROCEDURAL HISTORY
Failure to reference Vernon's inconsistent pleadings: Respondent Vernon has omitted the
fact that he filed a response to Joseph's Petition for Formal Adjudication of Intestacy. In that
response, filed October 10, 2014, he states that there are no assets in the Estate of Victoria H. Smith
because all of her assets were transferred to Vernon's limited liability company in July 2012, fifteen
months prior to Victoria' death.
. . . Vernon K. Smith, Jr., decided it was time to organize VHS
Properties, LLC, a limited liability company that was formed in Idaho
on July 3, 2012. . . . The sole purpose of that formation was to
then transfer all assets in which (sic) Victoria owned or had any
interest in, whether a present interest, an anticipatory interest, future
expectancy, or reversionary interest, and all interests were transferred
over and into the LLC, including all real and personal property,
whether mixed or otherwise, and wherever so situated. . .
That Vernon K. Smith, Jr., thought it to be unnecessary to initiate a
probate of an Estate, when the transfer was made fully and
completely, and now a gift tax exemption is implement instead of an
Estate exemption, reflecting the same tax credit and tax allowance
bases.
Response and Objection to Petition for Formal Adjudication of Intestacy, pp. 10, 11.
Thereafter, two weeks later, Vernon filed Application for Formal Probate of Victoria's
holographic will, alleging that he was the sole beneficiary of the assets held in Victoria's Estate.
(Application for Formal Probate of Will, dated October 24, 2014, p. 4).
Omitted reference to summary judgment order and Vernon's refusal to comply therewith:
Until initiation of Joseph's partial summary motion, it was not clear whether Vernon was asserting
CONTESTANT'S POST-TRIAL REBUTTAL BRIEF - 1

001449

that Victoria's assets were in the Estate or were owned by Vernon's limited liability company, VHS
Properties, LLC. By summary judgment Order dated July 19, 2016, this Court concluded, contrary
to Vernon's then assertion, that Victoria's assets were illegally gifted by Vernon to VHS Properties
by a power of attorney which did not include a gifting power. The Court ordered "all property
returned to the estate" (Order, p. 17). Vernon has refused to undertake this return of property, as
ordered by the Court, invoking the sophistic argument that, according to the Order, he could not
make any transfers without an order of the Court to do so. (Tr. 382:12 - 384:12). This dubious
conduct by Vernon is consistent with the character of a person seeking to take "unfair advantage"
of others and is relevant to the "disposition" element of undue influence. See Gmeiner v. Yacte, 100
Idaho 1, 8, 592 P.2d 57 (1979).
CIRCUMSTANTIAL EVIDENCE ARISING OUTSIDE THE
FEBRUARY 14' WINDOW IS ADMISSIBLE.
An assessment of undue influence merely by taking a snapshot of February 14, 1990, would
be an incomplete assessment. Evidence relevant to "susceptibility" and "opportunity" is not
rendered inadmissible by the passage of time: Respondent argues that the moment to assess the
existence of undue influence "at the time she executed her holographic will in 1990" (Respondent
Brief, p. 4). The Court. has correctly ruled that the degree to which relevant evidence is remote in
time to the execution of the Will goes to the weight of that evidence, not its admissibility:
Again, I want to emphasize, and I went back and listened to some of
what occurred yesterday, that the mere fact that I have allowed some
very remote evidence in is not an indication that I think it has the
same weight as those things which are much more — more closer in
time to the creation of the holographic will. And that — and my
purpose, too, is to allow the parties to make argument as to why and
what weight should be given to any of those things.
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And:
And I think I told the parties before that actions taken by Mr. V.K.
Smith with respect to his mother's property, it may very well be
relevant. We can certainly argue that the time issues that may be to
weight, but they certainly are relevant.
Tr. 287:11 - 20; 346:1 - 5.
Extreme temporal remoteness can render evidence inadmissible, but that inadmissibility is
based on the failure of the evidence to support undue influence, not with reference to time alone.
As noted by the Supreme Court of Hawaii:
If evidence is inadmissible because of remoteness, it is remoteness
with reference to its tendency to prove undue influence, rather than
remoteness to time alone. Remoteness with reference to time alone
goes to the weight rather than to the admissibility of the evidence.
Questions of remoteness are, to a large extent, in the discretion of the
trial court, there being no arbitrary rule as to the time over which the
inquiry may range.
Estate of Herbert, 979 P. 39, 59 (Hawaii, 1999).
Evidence respecting Mrs. Smith's susceptibility to Vernon's influence is relatively close in
time to the execution of the February 1990 Will.
Circumstance

Date

Vernon as attorney and
business manager

1971-2013

11 - 13

Victoria bidding at the
foreclosure sale of Vernon's
ex-wife

May 1990

14

Vernon nixed Joseph's fence 1991
solution after Victoria
agreed with it

Page Reference in Opening Brief
with Cite to Transcript

14
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Circumstance

Date

Victoria's withdrawal of well
easement after initial ok

1992

15

Victoria's retrieval of Hamer
papers per Vernon's wishes

1992

15

Vernon's role in Victoria's
contemplated charitable
bequest

2007

16

Page Reference in Opening Brief
with Cite to Transcript

The above transactions and events are also relevant to the "opportunity" which Vernon had to
influence Mrs. Smith, functioning as an ubiquitous presence in her affairs. See discussion below (pp.
5, 6) re Krischbaum v. Dillon, 567 N.E.2d 1291, 1301 (Ohio, 1991) and the ongoing opportunity an
attorney/beneficiary has to assure himself that the will is not revoked. As noted in the document he
authored in which he sought to transfer the entirety of her assets to his limited liability company,
Vernon was the "sole source . . . of control of all assets of Victoria H. Smith, beginning after his
father's death . . ." (Exhibit 5, p. 1).
Temporal remoteness does not diminish the weight of evidence of alienation and isolation: As
to alienation and isolation conduct, considerations of temporal remoteness to the actual date of the
Will's execution are inapplicable. This conduct is relevant to the "disposition" element of undue
influence and focuses on the character of the influencer, as well as susceptibility:
Another broad area of judicial concern in dealing with the element of
"disposition" is the alleged influencer's attempts at undermining
bequests to the natural heirs. The court will look closely at situations
where the recipient of a deed or bequest has apparently been
responsible for alienating the affections of the testator-grantor from the
other members of his or her family. The situation is further exacerbated
if the grantee has isolated the grantor from all contact with family or
with disinterested third parties.
CONTESTANT'S POST-TRIAL REBUTTAL BRIEF - 4
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Gneiner v. Yacte, 100 Idaho at 8 (emphasis added).
Instances of alienation include the following: (1) the well easement; (2) the fence dispute
resulting in Joseph's management termination; (3) dispute over the Hamer property; and (4) Vernon's
orchestrating the dispute over the foreclosure of his ex-wife's residence (Contestant's Post-Trial Brief,
pp. 14, 15). These incidents are also probative of Mrs. Smith susceptibility to Vernon's influence.
The record is devoid of evidence that Joseph or his wife, Sharon, acted with the intent to
antagonize or otherwise alienate Mrs. Smith.
Instances of Vernon seeking to isolate his mother include the following: (1) Vernon made it
"plain to [Joseph] that [he] wasn't to see [his] mother" (Tr. 179:6 - 20). (2) In 2008, Mrs. Smith was
hospitalized and Joseph and his family did not become aware of it until Mrs. Smith returned home (Tr.
176:1 - 3). (3) Victoria's granddaughter, Kate Laxon, testified how Vernon failed to consent to her
visiting Victoria (Tr. 442:8 - 445:11); (4) Father Faucher was refused access to Victoria by Vernon
notwithstanding her faithful church attendance over the years (409:11 - 412:24; and (5) Vernon failed
to advise Mrs. Smith to consult an estate planning expert respecting tax issues with respect to her
multi-million dollar estate. (Tr. 342:20 - 22).
In the instance of an attorney/beneficiary, exploitation of the testatrix' susceptibility can persist
long after the will has been executed: Unlike undue influence in the execution and delivery of a deed,
constant vigilance by the undue influencer/beneficiary must be maintained over the testatrix because
of her ability to revoke the will. Where the testatrix' attorney is named as a beneficiary, the Ohio
Supreme Court views this circumstance as a "powerful disincentive" to be sensitive to the client's
wishes which would "be a form of undue influence that could be exerted years after the execution of
the will naming the attorney as a beneficiary":
CONTESTANT'S POST-TRIAL REBUTTAL BRIEF - 5
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Not only is the testator particularly vulnerable to his attorney's
influence, but also, the attorney, unlike others, will often be in a
position to exercise that influence even after the will has been executed.
A disinterested attorney could be expected to pick up cues, even fairly
subtle cues, that his client's testamentary intentions may have changed
since the will was executed. The disinterested attorney could then be
expected to suggest that his client consider whether to amend the
testamentary disposition by executing a codicil or a new will. On the
other hand, an attorney who is named as a beneficiary in the will, like
Dillon, will have an obvious and powerful disincentive to suggest to his
client that it may be an appropriate time to consider revising the will.
When the testator's attorney is a beneficiary of the will, like Dillon,
there is even the possibility that the attorney might use his position as
the testator's confidential advisor to frustrate a clearly expressed
intention to alter the existing testamentary disposition. This would be
a form of undue influence that could be exerted years after the
execution of the will naming the attorney as a beneficiary.
Krischbaum v. Dillon, 567 N.E.2d at 1301 (emphasis added).
Thus here, "susceptibility" of the testatrix Victoria and "opportunity" for the
attorney/beneficiary Vernon existed from the date of the will's execution and continued until her death.
Temporal remoteness from the actual date of the Will's execution should not be a consideration.
THERE IS AN ABSENCE OF EVIDENCE CONTRADICTING
VICTORIA'S SUSCEPTIBILITY TO BEING UNDULY INFLUENCED.
In analyzing the Gmeiner criteria, Vernon offers the Court a false negative: Respondent argues
that the record "unequivocally establishes" that Victoria does not qualify as being susceptible under
the Gmeiner criteria. In that case, the Court identified extreme agedness, sickness, mental
deterioration, and illiteracy as potential indicators of "susceptibility"(Gmeiner v. Yacte, 100 Idaho at
7). Because Victoria was suffering from none of these conditions at the time she signed the Will,
argues Respondent, she could not have been susceptible to Vernon's influence. As the Court will
agree, not one of these Gmeiner criteria is an indispensable feature to the existence of susceptibility.
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Accordingly, for Respondent to argue otherwise is a preposterous non sequitur.
Victoria's 1991 affidavit (Exhibit 269) reflects a degree of susceptibility to Vernon's wishes:
Unfortunately, Victoria is not with us to provide the setting and confirm the authorship of this
affidavit. The language, "[no] one tells me who will inherit my property" is helpful to Respondent on
the issue of susceptibility. On the other hand, the Idaho Supreme Court recognizes that the style of
undue influencers is not to dictate a testamentary result to the victim. More often, the desired result
is obtained through "cajolery" and "flattery" (In re Estate of Randall, 60 Idaho 419, 429, 93 P.2d 1,
5 (1939).
Also, the affidavit tends to support the existence of susceptibility: (1) the affidavit was signed
at the request of Vernon or his attorney. Complying with this request may be viewed as being
susceptible to Vernon wishes; (2) Victoria's willingness to lend Vernon $10,000 in response to his
request does indicate a certain degree of susceptibility (p. 5); (3) also, evidence of Victoria's
susceptibility to Vernon's wishes is seen by "I permitted my son to take an existing building, owned
by me, . . . and have use of it for his own partnership" (p. 6); (4) further evidence of Victoria's
susceptibility is reflected in her loaning "all funds to my son to pay for any child or spousal support"
(pp. 6, 7). Between 1989 and 1998, she paid Vernon $72,542 (Exhibits 265-269; Tr. 371:19-22).
Victoria's affidavit contains a level of specificity and detail respecting business affairs which
suggests that it was authored by someone other than a 77 year old woman who entrusted Vernon with
the management of the business (Exhibit 269, p. 2). Notably, the affidavit fails to recite that Victoria
has personal knowledge of its contents. See Rule 56(e), I.R.C.P.
Witness testimony respecting Victoria's personality sheds no light on the susceptibility issue
and, in the case of Puckett and Dillworth, is further impaired by bias. This testimony seemed to have
CONTESTANT'S POST-TRIAL REBUTTAL BRIEF - 7
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more relevance to Victoria's competency which is not an issue in this case. Dr. Fong opined that
Victoria was not suffering from any mental problems. His assistant, Janet Baasch, testified that
Victoria had a good demeanor. Carolyn Puckett, who had been employed by Vernon, testified that
Victoria was outspoken and stubborn. Orin Dillworth, employed by Vernon on the ranch, saw Victoria
as fair but demanding. See Respondent's Brief, pp. 8 - 11.
VERNON'S RELOCATION OF HIS RESIDENCE IN 2008
HAS NOTHING TO DO WITH THE OPPORTUNITY, OR
LACK THEREOF, TO EXERT UNDUE INFLUENCE.
By this argument, Respondent ignores the fact that he participated in the execution of the Will.
He ignores his admission that he was the "sole source of control of all assets" of Victoria since 1971
(Exhibt 5). He ignores his conduct which resulted in alienation and isolation of Victoria from Joseph
and Joseph's family. See pages 4 and 5 above.
In short, he had complete access to Mrs. Smith from day one and the opportunity to exert undue
influence until the date of her death.
VERNON ERRONEOUSLY ARGUES THAT THERE IS NO EVIDENCE
THAT HE WAS OF A DISPOSITION TO EXERT UNDUE INFLUENCE
Evidence of Vernon's disposition to exert undue influence: Under this element of undue
influence, the Court is tasked with examining "the character and activities of the alleged undue
influencer to determine whether his conduct was designed to take unfair advantage of the testator".
Gmeiner v. Yacte, 100 Idaho at 8. As noted above, evidence of conduct resulting in isolation of the
testatrix and conduct which alienated the testatrix from her family is evidence of a disposition to exert
undue influence. Id. Such conduct exists in this case. See Contestant's Post Trial Brief, pp. 11 - 16
and herein, pp. 4, 5.
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Also, of "critical importance" to finding that there was disposition to exert undue influence is
whether the influencer "took an active part in preparation and execution of the will . ." Id Such
conduct exists here by Vernon's admission. As the only attorney in Mrs. Smith's life at the time, the
"legalese" in the Will suggests Vernon's input in the creation of the document, e.g., the reference to
"holographic will" and language which preempts pretermitted heirship claims.
Finally, Grneiner opines that, given the multitude of factual settings which may exist, it is
impossible to itemize all conduct from which the existence of undue influence may be inferred. Id.
Such additional conduct exists here which is unique to the factual setting of this case: (1) failure to
counsel Victoria to seek estate planning advice; (2) abusing the 2008 power of attorney by gifting all
of his mother's assets to his limited liability company; (3) failure to comply with this Court's order
to transfer "all property" back to the Estate; (4) contacting the Ada County Coroner directly, a
represented party, and falsely claiming that he was personal representative of the Victoria FL Smith
Estate; (5) utilization of Estate money to pay Vernon's personal expenses; and (6) taking steps to
override Mrs. Smith charitable aspirations. See transcript and record citations at pages 17 - 20 of
Contestant's Post-Trial Brief
In view of the above factual record, it is difficult to understand Vernon's argument that "there
was no evidence" to support his disposition to exert undue influence.
Vernon improperly focuses on the conduct of Joseph and Joseph's family, ignoring evidence
of his own conduct. The evidence which Vernon identifies has no relevance to his disposition, or lack
thereof, to exert undue influence:
(1) Joseph believed he had a good relationship with his mother until 1992:
(2) Joseph remained active in Victoria's business affairs until 1992;
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(3) Joseph identified the foreclosure of the Raymond Street house and the Hamer
lawsuit as the reason Victoria preferred to have Vernon manage her business affairs;
(4) Joseph acknowledged that Victoria preferred Vernon's business style;
(5) Joe, Jr, discontinued his relationship with Victoria after she advised him that they
would not longer exchange gifts because of high property taxes;
(6) Victoria's granddaughter Kate Laxon testified that she had a good relationship with
Victoria until 1991;
(7) In letters to Victoria, Joseph discusses the breakdown of their relationship.
Vernon K. Smith's Closing Argument, pp. 18 - 23.
Again, the above evidence has no relevance to Vernon's claim that he lacked the disposition
to exert undue influence.
JOSEPH'S DISINHERITANCE IS NEITHER JUST, RATIONAL
NOR NATURAL BECAUSE THE TENSION BETWEEN JOSEPH
AND VICTORIA AROSE AFTER EXECUTION OF THE WILL.
As an original matter, disinheriting two of three children raises suspicions because "it appears
unnatural, unjust or irrational". In re Landers' Estate, 74 Idaho 448, 451, 362 P .2d 1002 (1953). Such
result requires the Court "to scrutinize the entire transaction closely". Gmeiner, 100 Idaho at 7.
Because Victoria's estate exceeds $20,000,000 in value, the result seems particularly odd given the
fact that there is more than enough money to go around.
To ascribe the testamentary result to a falling out between Mrs. Smith, on the one hand, and
Joseph and Ms. Converse, on the other, has three embedded flaws. First, the disharmony occurring
with Joseph occurred after the Will was executed. Secondly, there is virtually no record of the
existence, basis or the intensity of the alleged disharmony between Victoria and her daughter Ms.
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Converse. Thirdly, Mrs. Smith's isolation and the alienation between Joseph and his mother were
orchestrated by Vernon. See Contestant's Post-Trial Brief, pp. 12 - 16 and herein, pp. 4, 5.
Finally, Vernon seeks to justify the testamentary result based upon Victoria's gifts made to
Joseph ($9999) and Ms. Converse ($6000) as well as a one acre lot to Joseph. These gifts are a
pittance compared to the value of the Estate. Moreover, any monetary gifts to Joseph and Ms.
Converse were more than offset by the same $9999.00 gift to Vernon (Exhibit 207) and the financial
assistance set forth in her affidavit. Also according to this testimony (Exhibit 269),Victoria gave
$10,000 to Vernon, a gift of a building on the ranch, and paid Vernon's child and spousal support
obligations. To the extent these transactions are claimed to be loans, there is no evidence of repayment
or documents obligating repayment.
Contrary to Respondent's argument, there is no evidence of his financial assistance to Mrs.
Smith. In fact, Mrs. Smith's affidavit (Exhibit 269) is to the opposite effect. Mrs. Smith's financial
support to Vernon is corroborated by his own testimony and her bookkeeping that between August of
1989 and March of 1998 she paid him $72,542 (Tr. 371:19 - 22). See Exhibits 265 through 269.
AS REFLECTED IN VERNON'S BRIEF, THERE IS SCANT
EVIDENCE THAT MS. CONVERSE' DISINHERITANCE
WAS JUST, RATIONAL OR NATURAL.
No credible explanation for Ms. Converse' disinheritance: There is very little admissible
evidence of the nature of Ms. Converse' relationship with her mother, and accordingly, not much
discussion in Vernon's Brief. His limited Brief references are to (1) events subsequent to the 1990
Will, (2) evidence indicating a good relationship, and (3) argument which is not supported by anything
in the record.
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Reference in Brief
No relationship between Victoria
and Converse either before or after
Will was executed.

Pages in Brief
2, 24

Evidentiary Support
None. Evidence of
meaningful contact was postwill (1991, 1993, or 1994;
Tr. 49:17; 313:24; 314:20

Converse did not attend funeral

2

Tr. 39:10

Converse indicated she did not want
anything from her mother

2

Tr. 39:14 (objection as to
foundation; Court requested
further foundation (Tr. 39:16))
No followup by VK's counsel.

Victoria gifted money to Converse

18

Exhibit 206 ($3000 checks in
12/89 and 12/90 (Tr. 239:24)

Victoria was verbally abusive to Converse 24

Victoria was verbally abusive to
all three of her children. She
"was just that way". (Tr. 315:16
-316:1). Per Vernon.

Absent an egregious act of alienation by an heir at law, there is something "unnatural, unjust
or irrational" for a testatrix to disinherit two of her three children. In re Lunders Estate, 74 Idaho 448,
451, 362 P.2d 1002 (1953). The degree of this eccentricity is exacerbated by the fact that the Smith
Estate has a value in the millions of dollars, and a bequest of even a $100,000 or so to Joseph or to Ms.
Converse would have little impact on Vernon's share ofthe Estate. Vernon has marshaled insufficient
evidence of a rational explanation for Joseph's disinheritance and, more particularly, the disinheritance
of Ms. Converse.
As noted in Gmeiner v. Yacte:
A property disposition which departs from the natural and expected is
said to raise a "red flag of warning". In re Culver 's Estate, 22 Wis. 2d
665, 126 N.W.2d 5536, 540 (1964) and to cause the court to scrutinize
the entire transaction closely.
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Id., 100 Idaho at 7.
Limitations on the Court's authority to avoid intestacy: Were the Court to find that either
Joseph or Ms. Converse, but not both, was the victim of undue influence, the entire Will would have
to be invalidated. While the common law prefers testacy to intestacy, this does not give a court the
authority to speculate as to the intentions of the decedent.
Courts favor testacy rather than intestacy. . . However, in order to
avoid, intestacy, either partial or complete, the court is not permitted to
place on the will any construction not expressed in it, and which is
based on supposition as to the intention of the testator in the disposition
of his estate [cases cited'.
In re Corwin's Estate, 86 Idaho 1, 5, 383 P.2d 339 (1963).
In Corwin, testator failed to devise a portion of his estate, and the will did not contain a
residuary clause.' The Supreme Court ruled that it was not permissible for the probate judge to
speculate as to the intent of the testator as respects the omitted property, and it must pass by intestacy.
If this Court finds that only one of the disinherited children was the victim of undue influence,
it would be inappropriate for the Court to reconstruct distribution under the Will so as to avoid
intestacy. That is, the Court cannot speculate as to the testamentary intentions of Mrs. Smith with
respect to that portion of the Estate that was devised to Vernon as a result of undue influence. Under
this circumstance, the Will no longer controls the distribution of the Estate property, and it must all
pass according to the laws of intestacy.

'According to Black's Law Dictionary (Seventh Edition), a residuary clause is "[a] testamentary
clause that disposes of any estate property remaining after the satisfaction of specific bequests and
devises."
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VERNON HAS FAILED TO REBUT THE
PRESUMPTION OF UNDUE INFLUENCE.
In asserting that the presumption of undue influence has been rebutted, Respondent reviews
the criteria identified in Gmeiner and Conway which the Supreme Court deemed relevant to the claim
of undue influence. With respect to each issue, Respondent's rebuttal evidence is either de minimis
or non-existent. See Respondent's Brief, pp. 12 - 18.
Issue

VK's Rebuttal

Rebutted (YIN)

Whether Victoria had independent
advice

Victoria did not request advice from
Vernon on the disposition of her Estate.

No

The providence or improvidence of
the bequest

Nothing provident or improvident "in the
drafting of the Will". Not done in "haste".
Inter vivos gifts made to Joseph/Converse

No

Delay in making Will known

Made known to Dillworth/Puckett
(Not to Joseph until post-death).

No

Victoria's necessities

No
No evidence that necessity guided her actions;
(Respondent ignores that he was the "sole source
of control of all" Victoria's assets (Exhibit 5, p.1).

Predisposition to make bequest

Appropriate given Vernon's "years of service"
(Respondent ignores Joseph's service and
the years of closeness between Victoria and
Joseph's family (Exhibits 2 and 25).

No

Bequest in relation to Victoria's
whole worth

Entire estate left to Vernon but Victoria made
inter vivos gifts to Joseph and his sister.

No

Failure to provide for all children

Inter vivos gifts to Joseph and his sister

No

Active solicitation for bequest

No
No evidence of solicitation by Vernon
(Respondent ignores he drafted a power of attorney
which was used to transfer all assets to his LLC).

Respondent's brief has a section on alleged "consideration" received by Mrs. Smith which
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justifies, Vernon argues, his status as sole beneficiary under the Will. First, the issue of consideration
is not relevant to this will contest. Secondly, the record reflects money paid to Vernon over the years,
not vice-versa. See discussion of Victoria's 1991 affidavit (p. 7 above) and evidence of payments by
Victoria to Vernon (Exhibits 265 - 269; Tr. 371:19 - 22).
Apparently, Respondent is conceding the following: (1) Mrs. Smith received no independent
advice concerning the disposition of her Estate, (2) Victoria failed to provide for all her children; (3)
Victoria left her entire estate to Vernon; (4) Joseph was not made aware of the Will until post death.
Respondent seeks refuge in the fact that Victoria made gifts to Joseph ($9999.00),Victoria
Converse ($3000.00) and Vernon in December of 1989 (Exhibits 205, 206 and 207). These gifts are
Vernon's answer to Contestant's allegation that the bequest to him was improvident. Given that the
value of the Estate exceeded $20,000,000, these gifts do nothing to correct the improvidence of the
Will. These same gifts are Vernon's rebuttal to the fact that (1) the Will gave everything to Vernon,
and (2) that Victoria failed to provide for her two children, Joseph and Ms. Converse.
It is not clear that Respondent grasps the meaning of the term "improvident". Respondent's
Brief (p. 12) asserts, apparently without irony, that the one-page, handwritten will devising millions
of dollars was not done in "haste". He then observes that given the absence of "haste" the Will cannot
be deemed improvident. Without factual support, he argues that the Will was given "due
consideration" by Victoria. Finally, he argues, in circular fashion, that it is not relevant whether an
estate plan would have been "advisable" because Victoria did not seek the advice of an estate planner
(p. 13).
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CONCLUSION
The presumption of undue influence arises from Vernon's fiduciary relationship with the
testatrix Victoria and from his participation in the execution of the Will. In his Closing Argument, he
has failed to identify evidence in the record which rebuts the presumption. That is, Vernon has not met
his burden "of producing sufficient evidence of the nonexistence of at least one of the four prima facie
elements of undue influence . . ." Biongovi v. Jamison, 110 Idaho,734,739, 718 P.2d 1172 (1986).
Or stated differently, the record in this case does not contain evidence from which the Court "could
reasonably find one or more elements of the Gmeiner test had not been met". Id 2 The unrebutted
evidence of undue influence is as follows:
(1) As Vernon's client, Mrs. Smith had an understandable susceptibility to his influence;
(2) As her business manager and attorney, Vernon had full access to Mrs. Smith and the
opportunity to exert undue influence in the execution of the Will and in preserving his status as sole
beneficiary during the remainder of her life.
(3) There is no evidence justifying Vernon's alienation and isolation of Mrs Smith from
Joseph's family with whom she had enjoyed a close relationship until 1992. This alienation/isolation
and Vernon's participation in the execution of the Will, as well as other dubious conduct, is consistent
with a person who has the disposition to engage in undue influence.
(4) The disinheritance of Victoria's children, Joseph and Ms. Converse, is not a natural result.
Neither Joseph nor Ms. Converse committed acts of alienation. Nor is there other evidence
explanatory of the disinheritance. Given the millions of dollars in the Estate, the status of Vernon as
The Idaho Supreme court recently re-affirmed the four elements of undue influence identified
in Gmeiner and Conway. See Green v. Green, 2017 Opinion No. 4 (slip op. p. 7).
2

CONTESTANT'S POST-TRIAL REBUTTAL BRIEF - 16

001464

the sole beneficiary is irrational and unjust.
If the presumption of undue influence has not been rebutted, the Court must invalidate the Will.
Alternatively, it follows, a fortiori, that Joseph has shown by a preponderance of the evidence
that the holographic Will was the result of Vernon's undue influence. As noted in Contestant's PostTrial Brief, "direct evidence as to undue influence is rarely obtainable and hence, a court must
determine the issue of undue influence by inferences drawn from all the facts and circumstances".
Gmeiner v. Yacte, 100 Idaho at 8. The totality of the evidence compets the conclusion that the Will
was procured and preserved by undue influence.
By virtue of the invalidity of the Will, the assets in the Smith Estate must pass by intestate
succession to Victoria's children Vernon, Joseph and Ms. Converse.
Dated this 3rd day of February, 2017.

/s/ Allen B. Ellis
Allen B. Ellis
Attorney for Contestant

Dated this 3" day of February, 2017.
/s/ Christ T. Troupis
Christ T. Troupis
Attorney for Contestant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 3' day of February, 2017, I caused to be served a true and
correct copy of the foregoing document by the method indicated below, and addressed to the
following:

V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (345-1129)
X E-file

Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (331-1529)
X E-file

/s/ Allen B. Ellis
Allen B. Ellis
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VERNON K. SMITH
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1900 W. Main St.
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Idaho State Bar No. 1365
Telephone: (208) 345-1125
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RORY R. JONES
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Telephone: (208) 331-1170
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Idaho State Bar No. 8241
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRJCT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF:
Case No. CV-IE-2014-15352
VICTORIA H. SMITH,
Deceased.

MOTION TO STRIKE CONTESTANT'S
POST-TRIAL RE BUTTAL BRIEF (IN
PART)

COMES NOW, Respondent Vernon K. Smith (hereinafter "Vernon"), and hereby submits
this Motion to Strike Contestant's Post-Trial Rebuttal Brief. This Motion is made upon the ground
and for the reason that, by stipulation of the parties and by the Court's Order to Extend Briefing
Deadlines entered December 28, 2016, the deadline for rebuttal briefs was February 3, 2017.
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On February 3, 2017, Vernon, and Joseph Smith (Contestant) each filed their rebuttal
briefs. Since that date, Contestant has attempted to file two additional revised rebuttal briefs. Upon
review of the case history available on iCourt, neither of these filings have been accepted by the
Court. In an abundance of caution, Vernon requests that only pleadings timely filed be considered
by this Court.
In addition, this Motion to Strike is made upon the ground that the Contestant's February
3, 2017 Post-Trial Rebuttal Brief again contains citations to, and a reliance upon, prior
proceedings. As noted in Vernon's Rebuttal Closing Argument, reliance upon prior proceedings
to supplement a closing argument is inappropriate at this stage in the proceedings. The Court
conducted a court trial during which evidence was presented by both parties as to the
(non)existence of undue influence upon Victoria H. Smith at the time she executed her holographic
will on February 14, I 990. An objection was raised during trial to the Court's sua sponte notice
of intent to take judicial notice of the pleadings and affidavits comprising the record in this case.
The prior procedural record and interlocutory rulings are preserved for appeal but were not
specifically at issue during the trial of this matter and, with limited and specific exception, no
cross-examination was had upon prior rulings, prior motions, or affidavits filed in this matter.
Contestant was provided with every opportunity to cross-examine witnesses, and in particular
Vernon, on prior affidavits and chose not to present that evidence during trial.
The current and continued reliance upon pretrial affidavits, motions, or pretrial rulings as
a substitute for evidence presented at trial is inappropriate and violates Vernon's right to rebut or
to cross-examine witnesses upon those speicfic points now raised. In particular, pages 1 and
continuing through the first half of page 2 rely exclusively upon prior orders or pleadings. The
remainder of Contestant's Post-Trial Rebuttal Brief refers repeatedly to the initial Post-Trial Brief
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filed by Contestant which was also replete with a reliance upon prior pleadings, affidavits, and
Orders. To the extent reliant upon prior proceedings, Vernon again requests that Contestant's posttrial briefing be stricken and not considred by this Court in its decision upon the eivdence presented
at trial.

Respectfully submitted this

13'" day ofFebruary,z L
_4=:.:...::..._:_--:__J.:.......J...._\.f=:---,~~.!..!:::~==-
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 13 th day of February, 2017 a true and correct copy of
the foregoing Memorandum in Support of Second Motion in Limine was served upon the
following:

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

Vernon K. Smith
Attorney at Law
I 900 W. Main St.
Boise, Idaho 83702

Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616

D

0/
13'

D
D

Hand Delivered
U.S.Mail
Facsimile (208) 345-9564
Overnight Mail
Email: aellis@aellislaw.com

D

Hand Delivered
.,,AJ.S. Mail
~ Facsimile (208) 345-1129
D Overnight Mail
D Email: vkslaw@live.com

0

D

Hand Delivered
~.S.Mail
~ Facsimile (208) 938-5482
D Overnight Mail
D Email: ctroupis(@,troupislaw.com

0

MOTION TO STRIKE CONTESTANT' S POST-TRIAL REBUTTAL BRIEF (IN PART)

4

001470

Electronically Filed
2/15/2017 2:17:36 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lauren Ketchum, Deputy Clerk

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 W. Explorer Drive, Suite 140
Boise, Idaho 83713
208/345-7832 (Tel)
208/345-9564 (Fax)
ISB No. 1626
CHRIST T. TROUPIS
TROUPIS LAW OFFICE, PA
5934 Yaquina Head Way
Boise, Idaho 83714
208/938-5584 (Tel)
208/938-5482 (Fax)
ISB No. 4549
Attorneys for Contestant
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF )
)
Victoria H. Smith,
)
)
Deceased.
)
)

Case No. CV IE 2014 15352
MEMORANDUM IN OPPOSITION
TO RESPONDENT'S MOTION TO
STRIKE CONTESTANT'S
REBUTTAL BRIEF

Comes now contestant, Joseph H. Smith, through his attorney of record, and opposes the
motion of respondent Vernon K. Smith to strike contestant's rebuttal brief:
BECAUSE OF FORMATTING ERRORS AND CLERICAL ERRORS,
CONTESTANT WAS REQUIRED TO FILE THE REBUTTAL
BRIEF IN ITS ORIGINAL FORM MULTIPLE TIMES.
On February 3rd, the deadline date for the parties' rebuttal briefs, counsel for Contestant
Joseph H. Smith filed his rebuttal brief. On that same date, the Clerk advised that the brief was
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incorrectly formatted because the attorneys of record were not set forth in the upper left hand corner
of the caption page. On that same date, counsel electronically filed a second brief which corrected
the perceived formatting error. Due to a clerical error, the brief was not processed by the system.
As soon as this error was discovered, contestant's counsel submitted the brief on February 6th
designating it an "amended" brief. This brief, too, was not accepted by the system because of the
reference to "amended". Contestant's counsel processed the second brief using the correct process
and that brief was accepted on February 9th, but bears an electronic filing date of February 3rd.
Respondent implies that Contestant obtained an advantage by revising his initial brief after
the briefing deadline. Throughout this filing debacle, no portion of the original brief was stricken,
amended, or supplemented. A review of the briefs, all of which were served on Respondent, will
confirm that fact.
DURING TRIAL, THE COURT RULED THAT THE "PLEADINGS"
ARE "FAIR GAME" FOR ARGUMENT OF COUNSEL.
At trial, the Court took judicial notice of the Court record: As the Court noted: "Any of
the pleadings are fair game for you to be able to argue . . You can make those same arguments
in any briefing that you wish to make" (Tr. 3 92:14 - 22). And: THE COURT: "It is in the record and
you can argue from any of the pleadings (Tr. 398: 8,9).
On cross-examination of Vernon, the following exchange occurred:
Q. BY MR. ELLIS: Look at Exhibit No. 8, sir. That's the letter that
you sent to Mr. Troupis and myself on May 27"', 2016?
A. It is one of a series of letters, yes.
Q. Okay.
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MR. ELLIS: We move for admission of Exhibit No. 8.
MR. JONES: Objection. Relevance.
THE COURT: Well, I am just going to point out that all of these are
already part of the Court record and I will take judicial notice of the
Court record.
Tr. 388:9 to 389:9
And: "THE COURT: I just took judicial notice of all of the documents that are already in the
record (Tr. 389:19- 21).
In any event, many of the "prior proceedings" to which Respondent objects (relevant
to Vernon's "disposition" to undertake undue influence) were also elicited through trial
testimony.
Vernon's placement of the Will into probate after arguing that the Estate assets had been
transferred to his LLC: Vernon testified:
I filed an objection to Joe's petition for intestate probate because there was a will.
I then filed the petition for testate probate attaching the will. And then with further
affidavits confirmed the fact that there would be no assets in the estate and I would
be entitled then to initiate a probate and then be appointed a personal representative
and then put a confirmation there were no assets and then I would close the estate.
Tr. 386:6 - 15.
Vernon's declared intention to sue Contestant's counsel because of their recordation of its
pendens on behalf of Contestant:
Personally I deny threatening. Secondly, there are letters that can be
introduced, and I think this court already has one of my affidavits,
setting forth our correspondence and my request to you, Mr. Ellis, and
Mr. Troupis, to produce verification that you had not filed Us pendens
solely with the intent to secure an obligation my brother owed to you.
You declined to do that, and instead you attached and sent a letter to
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me showing me a copy of your fee agreement with Joseph. I
responded by telling you that's not what I want. I want you to comply
with the decision rendered by the Idaho Supreme Court in the case
involving Mr, Tom Mayo, in which Mr. Troupis had been involved
where there was $100,000 in attorney fees and costs awarded—
THE COURT: You don't have to tell us the case. Thank you.
THE WITNESS: Well, I deny threatening you. But I did ask you to
produce verification that you did not file the lis pendens with the
intent to secure an obligation owed by my brother to you.
Tr. 387:3 - 25.
The Court's order to convey the real property back to the Estate and Vernon's refusal to do
SO:

Q. And you recall this court that they be returned to the estate?
A. I recall receiving what the Court said in an order.
Q. The Court didn't tell me to transfer anything. In fact, the Court
specifically told me I am not to transfer anything. The Court did that,
what this judge directed, what she said. She set aside the transfers
and I was not to transfer anything. Have I read that right?
Q. This is what the Court said, quote—
MR. JONES: Your Honor—
THE COURT: Let him.
Q. BY MR. ELLIS: "The Court sets aside all gifts or transfers of
Victoria H Smith's property made pursuant to the 2008 power of
attorney effective immediately. The Court further orders all property
returned to the estate." Did I accurately read that to your
recollection?
A. That is one of two paragraphs in that order that were provided, yes.
Q. And have you returned the property to the estate?
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MR. JONES: Objection. Relevance.
THE COURT: Overruled.
THE WITNESS: I will state what I said earlier. The Court entered an
order saying she set aside the transfers and that I was not to transfer
any property without court order. And that's what I relied upon.
Tr. 382:12 to 383:18.
Vernon's transfer of Mrs. Smith's assets to his LLC contrary to the power of attorney drafted
by him: Although Vernon recognized that Mrs. Smith could revoke her will, in 2012, prior to her
death, he transferred her entire holdings to his limited liability company (Tr. 351:6 to 352:12).
CONCLUSION
Contrary to Respondent's innuendo, Contestant submitted no written argument which was
authored after the deadline for submission of rebuttal briefing. Also, the factual references in
Contestant's post-trial briefing were limited to the record in this case, including trial testimony, and
should not be stricken.
Dated this 15th day of February, 2017.
_Is/ Allen B. Ellis
Allen B. Ellis
Attorney for Contestant
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this 15th day of February, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (345-1129)
X E-file

Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

U.S. Mail, postage prepaid
Hand delivery
Overnight delivery
Facsimile (331-1529)
X E-file

/s/ Allen B. Ellis
Allen B. Ellis
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
Deceased.

Case No. CV-IE-2014-15352
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

APPEARANCES
FOR VERNON K. SMITH, JR.:
Vernon K. Smith, Jr.

Attorney at Law

Rory R. Jones
Erika P. Judd

JONES  GLEDHILL  FUHRMAN  GOURLEY, P.A.

FOR JOSEPH H. SMITH:
Allen B. Ellis

ELLIS LAW, PLLC

Christ T. Troupis

TROUPIS LAW OFFICE, PA

The Court conducted a court trial beginning October 25, 2016, and concluding on October
31, 2016.
The parties simultaneously filed closing arguments and proposed findings of fact on
January 20, 2017, and rebuttals by February 3, 2017. The Court took the matter under advisement
on February 6, 2017.
Based on the testimony, the Court’s determination of credibility, the record, the argument,
and the law, the Court finds the following facts were established by a preponderance of the
evidence. The Court further concludes after applying the law to those facts, Victoria H. Smith’s
holographic will was the product of undue influence by her son, Vernon K. Smith, Jr., and further
holds the will is invalid. The Court finds, therefore, Victoria H. Smith died intestate.
The Court, therefore, orders that all property transfers made pursuant to any power of
attorney from 2012 forward or any property transfers or sales of Victoria H. Smith’s estate
following her death are declared null and void. All of her property as it existed prior to the illegal
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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transfers are set aside and are null and void. The Court, therefore, orders Vernon K. Smith, Jr., or
any entity (including, but not limited to, VHS Properties L.L.C.) owned, controlled, or managed
by Vernon K. Smith, Jr. or his wife, Victoria L. Smith, to immediately return all personal and real
property belonging to his mother, Victoria H. Smith, as of July 4, 2012, to his mother’s estate,
including:


any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother’s real or personal property as it existed on July 4, 2012, to his current wife,
Victoria Smith.



any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother’s property as it existed on July 4, 2012, to any business entity.



any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother’s property as it existed on July 4, 2012, to any third party.



any transfers, sales, gifts, or encumbrances, any business entity made of his
mother’s property as it existed on July 4, 2012, to any party, including but not
limited to Vernon K. Smith, Jr.’s wife, Victoria Smith, or any other business entity.

By use of the word transfer, the Court includes, but is not limited to, sales, encumbrances,
gifts and leases of any kind.
The Court further orders the Special Administrator appointed by this Court to locate all
such property, to provide an accounting, to take whatever legal action is necessary to return all of
Victoria H. Smith’s property, real and personal, to her Estate, and to act as temporary personal
representative until the Court appoints a personal representative.
PROCEDURAL BACKGROUND
On August 13, 2014, Sharon Bergmann,1 as a creditor, petitioned the probate court for
appointment of special administrator and assignment of powers and duties. Bergmann claimed that
Vernon K. Smith, Jr. possessed Victoria H. Smith’s will and she wanted it probated.
On October 3, 2014, Joseph Haverl Smith (“Joseph”), petitioned the court to appoint him
as his mother’s personal representative. He asserted that his younger brother, Vernon K. Smith, Jr.
(“Vernon”), possessed his mother’s original will which Joseph claimed was obtained through his
brother’s undue influence. Joseph asked the court to rule the will invalid and further rule that his
mother died intestate. I.C. § 15-3-404.

1

Bergmann is Vernon K. Smith,Jr.’s ex-wife. She claimed she has an unsatisfied judgment against him.
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Bergmann withdrew her petition on October 14, 2014, but requested she receive, as an
interested party, notice of all pleadings and other materials filed in this case. The probate
Magistrate granted her request.
On October 24, 2014, Vernon also applied for formal probate of his mother’s holographic
will and, as sole heir, requested he be appointed the personal representative. I.C. § 15-3-402.
Joseph, his brother, objected and again claimed her will was the product of his brother’s “undue
influence, duress, or coercion.” However, Joseph did not challenge the will’s authenticity.
On November 19, 2014, Joseph objected to Vernon’s application for formal probate of
Victoria H. Smith’s will and request for formal appointment as her personal representative. He
again claimed the will was obtained by undue influence.
Vernon moved for summary judgment and requested the Magistrate dismiss Joseph’s
undue influence claim. On December 14, 2015, the magistrate court denied summary judgment
and found there was a genuine issue of material fact as to whether the holographic will was the
product of the undue influence. The Magistrate revealed he knew one of the potential witnesses
quite well and that the witness had dinner at his home every Sunday. Vernon moved to disqualify
the Magistrate for cause and the magistrate disqualified himself. The Administrative Judge
reassigned the case to this Court.
Joseph requested a jury trial and Vernon objected. The Court heard argument on February
22, 2016, and denied Joseph’s motion on March 1, 2016.
On May 2, 2016, Vernon moved to dismiss Joseph’s challenge under I.R.C.P. 12(b)(6).
The Court orally denied his motion on July 11, 2016. Joseph filed a Motion for Partial Summary
Judgment asking the Court to rule that his mother’s 2008 power of attorney to Vernon did not
include authority to gift her property and, thus, any “gifts” made pursuant to that power of
attorney are null and void. The Court heard argument on July 11, 2016, and initially indicated it
would consider additional argument. However, on July 13, 2016, after reviewing the pleadings
again and completing additional research, the Court gave notice it intended to rule without
additional argument.
On July 19, 2016, the Court granted Joseph’s motion and ruled that the 2008 power of
attorney did not empower Vernon to “gift” Victoria’s property. Therefore, the Court set aside all
transfers or gifts of her property. The Court further found that all Victoria’s property transferred
pursuant to that 2008 power of attorney is part of the estate. The Court further ordered that neither
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Vernon nor any member of the various limited liability companies, or anyone on behalf of those
companies, take any actions with respect to that property pending a determination of the validity
of Victoria H. Smith’s holographic will. Finally, the Court ordered Vernon prepare a complete
accounting for all Victoria H. Smith’s property within thirty (30) days. I.C. § 15-12-114(8).
Vernon moved the Court to reconsider its decision which the Court denied on October 12,
2016.
On October 14, 2016, the Court ruled that Vernon’s pleadings and the record created a
rebuttable presumption of undue influence. The Court found that Vernon is a beneficiary (in this
case the sole beneficiary) of Victoria’s will and is also her fiduciary. Therefore, Vernon, as the
proponent of the will, bears the burden of rebutting the presumption. See In re Estate of Conway,
152 Idaho 933, 938-39, 277 P.3d 380, 385-86 (2012).
THE COURT GRANTS VERNON K. SMITH, JR.’S MOTION IN LIMINE IN PART.
Prior to trial, Vernon K. Smith, Jr. filed and argued a motion in limine, asking the Court to
limit the evidence it considered to a specific time frame surrounding the will’s execution. The
Court deferred2 its decision until trial. In particular, the Court expressed concern that some
evidence outside a particular time frame may be considered for other purposes and that since this
was a court trial,3 even if evidence was admitted, the Court would not consider inadmissible or
irrelevant evidence in its decision.

2

When considering a motion in limine, a trial court may “decide that it is inappropriate to rule in advance on the
admissibility of evidence based on a motion in limine” and “may defer [its] ruling until the case unfolds and there is a
better record upon which to make [its] decision.” State v. Boehm, 158 Idaho 294, 301–02, 346 P.3d 311, 318–19 (Ct.
App. 2015) quoting State v. Hester, 114 Idaho 688, 700, 760 P.2d 27, 39 (1988).
3

The admission of evidence is largely discretionary in a court trial. In Guillard v. Department of Employment, 100
Idaho 647, 603 P.2d 981 (1979), the Supreme Court stated:
Although Idaho has no discernible evidentiary rules applicable in non-jury civil cases, it is clear that
the rules in non-jury cases regarding admission of evidence are more liberal than in jury cases. G.
Bell, HANDBOOK OF EVIDENCE FOR THE IDAHO LAWYER 14 (1972). For example, this Court will not
reverse a trial court in a non-jury case on the basis of an erroneous admission of evidence unless it
appears that the opposing party was misled or surprised in a substantial part of its case, or that the
trial court materially relied on the erroneously admitted evidence. Duthweiler v. Hanson, 54 Idaho
46, 28 P.2d 210 (1933). In trials before the court, it is presumed that the trial court did not consider
incompetent or inadmissible evidence in making its findings. Isaacson v. Obendorf, 99 Idaho 304,
581 P.2d 350 (1978); Shrum v. Wakimoto, 70 Idaho 252, 215 P.2d 991 (1950).
Guillard, 100 Idaho at 650, 603 P.2d at 984.
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that his
irrelevant.
his mother
mother relied
Throughout this
irrelevant. Throughout
Vernon proudly
relied on
on him
declares that
proudly declares
case, Vernon
(justiﬁably

it follows
him. Therefore,
that she
for legal
according
to him)
legal and
trusted him.
follows that
according to
and business
and trusted
she
business advice
advice and
Therefore, it
him) for
him to
in executing
would have
what she
was doing
explain the
the ramifications
her
ramiﬁcations of
relied on
on him
to explain
of what
doing in
executing her
she was
have relied
would
it. As
holographic will,
holographic
will, especially
was present
As explained
explained below,
he was
present when
when she
since he
signed it.
she signed
based
especially since
below, based
that Victoria
this
on
prepared this
his lack
the Court
all of
the evidence,
including his
lack of
of credibility,
ﬁnds that
Victoria prepared
on all
of the
Court finds
evidence, including
credibility, the

M

Vernon’s advice.
will
will with Vernon’s
advice.
that Victoria
will or
her will
its
There
There is
is no
no credible
Victoria or
or Vernon
Vernon told
told anyone
or its
credible evidence
evidence that
about her
anyone about

contents
will. There
that either
time she
either Victoria
the time
the Will.
There is
is no
no credible
Victoria
contents at
at or
or near
near the
credible evidence
she executed
evidence that
executed the

will or
time
her daughter,
the will
its contents
or
or Vernon
Vernon told
told Joseph
or her
Victoria Converse,
or its
contents at
at any
Joseph or
about the
daughter, Victoria
Converse, about
any time
prior to
will until
until
prior
than 20
her will
not learn
her death
The Court
learn of
finds Joseph
of her
to her
more than
20 years
later. The
death more
Court finds
did not
Joseph did
years later.
her funeral.
her
funeral.

Victoria
was born
Smith was
Victoria H.
H. Smith
born

making
when she
making her
her 76
hand
old when
she hand
76 years
years old

the only
her 1990
her holographic
wrote her
will. Vernon
person present
when she
will.
holographic will.
Vernon was
present when
wrote
signed her
she signed
1990 Will.
was the
only person

The
parties agree
was competent
time she
The parties
the time
the will.
the
Will. They
Victoria was
competent at
at the
she executed
agree Victoria
executed the
also agree
agree the
They also

will
will complied
with Idaho
complied With
Idaho law.
law.
Victoria’s will
Victoria’s
will expressly
her children,
disinherited two
Victoria Converse,
of her
and Victoria
Joseph and
two of
children, Joseph
Converse,
expressly disinherited
Will read
left all
her death.
The handwritten
all of
her earthly
handwritten will
and
to Vernon
Vernon upon
of her
follows:
upon her
death. The
and left
read as
assets to
as follows:
earthly assets
In event of my
In
give all
all my
real and
and personal,
son Vernon
death I give
personal, to my
property, real
my death
my property,
my son
with-out
with the right to serve
bond.
Executor
serve as
bond.
as Executor
I

I have
in my
given my
have given
real and
personal property
son Joseph
and personal
Joseph real
property in
my son
my life time.
I

Il have
in my
given my
life time.
have given
Victoria Converse,
personal property
Converse, personal
daughter, Victoria
property in
my daughter,
my life
Holographic Will.
Dated
1990.
Dated February
February 14,
14, 1990.
H. Smith
Victoria H.
Smith

it Without
that the
Ex.
will’s language
unusual for
writing it
without any
EX. 208.
The Court
the Will’s
for aa layperson
ﬁnds that
is unusual
Court finds
208. The
language is
layperson writing
any
husband’s 30
legal
was purely
purely influenced
year old
that she
her husband’s
While Vernon
legal advice.
Vernon testified
testiﬁed that
inﬂuenced by
she was
old
advice. While
30 year
by her

this testimony
holographic
the Court
holographic will,
ﬁnds this
implausible.
Court finds
testimony implausible.
will, the

AND CONCLUSIONS
LAW
FINDINGS OF
FACT AND
FINDINGS
OF FACT
OF LAW
CONCLUSIONS OF
CV-IE-2014-15352
CASE
CASE NO.
NO. CV-IE-2014-15352

99

001485

Both the
that she
the Will’s
its circumstances
Both
will’s language
inference that
rise to
to an
an inference
circumstances give
and its
give rise
she had
had some
some
language and
in its
legal
preparation. Vernon
person present
present and
the only
its preparation.
he repeatedly
legal advice
Vernon was
and as
and
advice in
as he
was the
repeatedly and
only person

him for
this case,
for legal
throughout this
proudly proclaimed
proclaimed throughout
relied heavily
on him
legal advice
she relied
and had
had done
done
advice and
heavily on
proudly
case, she

It makes
him here,
so
not have
the
no sense
relied on
on him
given the
since 1971.
1971. It
makes no
she would
have relied
sense she
would not
so since
especially given
here, especially
his presence
other circumstances.
language,
circumstances.
and other
presence and
language, his

Smith was
lifetime housewife
Victoria
was aa lifetime
There is
mother. There
is no
no evidence
Victoria H.
H. Smith
housewife and
and mother.
she had
had any
evidence she
any

high school.
for
studies
to drive
on others
others for
learned to
never even
drive and
She never
and depended
school. She
even learned
studies beyond
depended on
beyond high
in the
that she
transportation.
No one
produced any
the law.
transportation. No
sophisticated in
one produced
she was
evidence that
law.
was sophisticated
any evidence
husband’s Will
Will and
significant and
The differences
her will
her husband’s
not support
The
between her
will are
differences between
support
and her
are significant
and do
do not

Vernon’s argument
husband’s will
that she
Will and
her husband’s
Vernon’s
was simply
argument that
no legal
legal advice.
she was
and received
received no
advice.
simply copying
copying her

Vernon
well-known lawyer
when he
will,
His holographic
Vernon K.
K. Smith,
he died.
holographic will,
Sr. was
died. His
was aa well-known
Smith, Sr.
lawyer when
in full
prepared nearly
years before,
before, read
full as
follows:
prepared
read in
as follows:
30 years
nearly 30
In event of my
H. Smith
In
give all
all of my
Smith with
death I give
wife, Victoria H.
property to my
my death
my property
my wife,
right to serve
Executrix without bond
serve as
bond
as Executrix
I

Dated
Dec. 12,
1960
Dated Dec.
12, 1960
Vernon
Vernon Smith
Smith
“holographic will”].
will”]. A
See
printed the
paragraph by
by paragraph
A paragraph
EX. 200
the side
the words
paragraph
he printed
200 [on
side he
words “holographic
See Ex.
[on the

comparison
just how
wills are
why the
that
different the
the two
the Court
ﬁnds that
comparison demonstrates
demonstrates just
Court finds
how different
two Wills
are and
and why
Vernon’s legal
Victoria
– Vernon’s
Smith had
testified she
Victoria H.
H. Smith
legal advice
legal advice.
Vernon specifically
had legal
she had
had
advice 7
advice. Vernon
specifically testified
in preparing
no
preparing her
financial advice
her will.
will.
no independent
independent legal
legal or
or financial
advice in

“Executor.” Her
husband’s will
Victoria’s will
Victoria’s
will identified
Will identified
her “Executor.”
Her husband’s
her as
identiﬁed Vernon
identiﬁed her
Vernon as
as her
as

“Executrix.” Laypersons
his
feminine and
his “Executrix.”
the difference
the feminine
know the
difference between
masculine word.
and masculine
word.
between the
Laypersons rarely
rarely know

Victoria
bequests between
personal property.
property. Her
her property
Her
Victoria also
real and
and personal
also separated
separated her
between real
property bequests
husband
property; he
between real
all his
his property;
not differentiate
differentiate between
Victoria all
he did
real and
personal
did not
and personal
husband simply
gave Victoria
simply gave
“copying”
layperson’s language,
property. Again
Again this
this does
like aa layperson’s
not sound
sound like
does not
especially aa layperson
layperson “copying”
property.
language, especially

“land,”
another’s will
another’s
property. In
usually refer
In fact,
will that
that simply
all property.
refer to
to “land,”
states all
would usually
layperson would
fact, aa layperson
simply states
“money,” instead
instead
property, or
personal property.
of real
real property,
or “money,”
of personal
instead of
instead of
property.
Sr.’s
Victoria
in Vernon
not only
not appear
which not
Victoria also
Vernon K.
K. Smith,
included language
also included
appear in
language which
does not
Smith, Sr.’s
only does

holographic
would not
use or
not likely
its significance.
realize its
holographic will,
is language
or realize
signiﬁcance.
language aa layperson
will, itit is
layperson would
likely use
Victoria
Victoria wrote
wrote as
follows:
as follows:


0

I have
in my
given my
life time.
time.
have given
real and
personal property
son Joseph
and personal
Joseph real
property in
my son
my life
I
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o

Il have
in my
given my
life
have given
personal property in
Converse, personal
daughter, Victoria Converse,
my daughter,
my life
time.

Only
the significance
indicating the
the failure
failure to
recognize the
signiﬁcance of
of aa testator
testator clearly
to
an attorney
would recognize
attorney would
clearly indicating
Only an
testator’s life.
that the
provide for
was intentional
provided for
intentional or
for aa child
the child
for during
the testator’s
child had
during the
life.
child was
or that
provide
had been
been provided
testator’s intent
in Idaho,
Until
intent to
Until 1971
will made
the will
not provide
for all
all of
1971 in
to not
of
clear aa testator’s
unless the
provide for
made clear
Idaho, unless
8
“omitted” child
share.8 In
In
his
will and
his or
her children,
the “omitted”
the will
child could
intestate share.
or her
challenge the
an intestate
and receive
receive an
could challenge
children, the

addition,
between personal
personal property
differentiated between
Victoria again
again differentiated
real property.
and real
Few
addition, Victoria
property. Few
property and
in fact,
laypersons
both personal
personal
the difference.
given Joseph
difference. Significantly,
understand the
she had
had given
Joseph both
Significantly, in
laypersons understand
fact, she

(money)
personal property
property (money)
lifetime but
her lifetime
her
during her
real property
to her
and real
but only
property (land)
only personal
(land) during
(money) and
(money) to
daughter.
daughter.
in fact
Finally,
was in
time and,
her attorney
the time
fact her
at the
Vernon repeatedly
he was
as Vernon
emphasized, he
attorney at
repeatedly emphasized,
Finally, as
and,

him for
his testimony
for legal
according
pleadings, she
to his
relied heavily
on him
legal advice.
according to
and pleadings,
she relied
advice.
testimony and
heavily on
Sr.’s
in her
The
will does
not mirror
mirror Vernon
The Court
the language
her will
ﬁnds the
Vernon K.
K. Smith,
Court finds
language in
does n_0t
Smith, Sr.’s

that of
not that
the evidence,
the language
holographic
will language,
holographic will
is not
of aa layperson.
on the
and the
Based on
language is
evidence,
layperson. Based
language, and

Will’s language
Vernon’s lack
testimony,
the holographic
the Court
holographic will’s
lack of
of credibility
Court
and the
language itself,
credibility and
itself, the
testimony, Vernon’s
in drafting
drafting and
his testimony,
his mother
mother legal
concludes
provided his
to his
Vernon provided
legal advice
and
concludes that,
advice in
contrary to
that, contrary
testimony, Vernon

will.
preparing her
preparing
her will.
4.
4.

Smith’s powers
Vernon’s transfers
Victoria
himself
and Vernon’s
transfers to
Victoria H.
H. Smith’s
of attorney
to himself
attornev and
powers of

Smith executed
making
her lifetime,
during her
Victoria
Victoria H.
H. Smith
of Attorney
Powers of
durable Powers
executed two
two durable
lifetime, making
Attorney during
attorney-in-fact. Vernon
Vernon
ﬁrst
her attorney-in-fact.
the first
Vernon her
Vernon drafted
both powers
of attorney.
Victoria executed
drafted both
executed the
powers of
attorney. Victoria

power of
when she
was over
years old
of attorney,
on July
drafted by
she was
old (85
power
over 85
85 years
Vernon, on
1999, when
attorney, drafted
years
15, 1999,
July 15,
(85 years
by Vernon,
and
another durable
Victoria also
of attorney,
again drafted
drafted by
and 8
durable power
also executed
executed another
power of
8 months).
months). Victoria
Vernon,
attorney, again
by Vernon,

April 11,
her hospitalization
for aa fall.
The
hospitalization for
following her
fall. The
on
when she
was nearly
years old,
on April
she was
95 years
nearly 95
2008, when
old, following
11, 2008,
2008
of Attorney
Power of
follows:
2008 Power
read as
as follows:
Attorney read
I,
Boise,
Branstetter Street,
residing at
Victoria H.
H. Smith,
at 5933
Ada County,
5933 Branstetter
Smith, residing
Stre
Boise, Ada
Idaho,
County, Idaho,
1, Victoria
Social
does
herewith
Number
Social Security
does herewith
Security Number
reaffirm
Smith Jr.,
reafﬁrm and
the ongoing
appointment of
ongoing appointment
continue the
of my
Vernon K.
K. Smith
and continue
son, Vernon
Jr.,
my son,
in 1999,
born
from
from the
original appointment
the original
appointment II made
remain
born
to remain
and to
made in
1999, and
in fact
authorized
unconditional attorney
under this
this Durable
authorized as
fact and
agent under
Durable and
and agent
and
as my
attorney in
my unconditional
Irrevocable
all powers
of Attorney,
he is
is authorized
authorized to
to exercise
Power of
exercise all
Irrevocable Power
and he
and
powers and
Attorney, and
born
born

88

942—43 (1950);
See In
In re
Fell’s'3 Estate,
Estate, 70
in 1971,
402—03, 219
15-3-901(ad0pted in
P.2d 941,
219 P.2d
LC. §§ 15-3-901(adopted
Idaho 399,
re Fell
See
70 Idaho
1971, only
941, 942–43
399, 402–03,
only
(1950); I.C.
children
will are
pretermitted heirs).
aﬁer the
the will
are protected
children born
born or
or adopted
as pretermitted
protected as
adopted after
heirs).
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authority
possess and
in my
name and
on my
exercise in
otherwise possess
and could
own name
and on
own
could exercise
authority I1 otherwise
my own
my own
behalf.
behalf.
in him
him is
The
power and
vested in
unconditional, unlimited
The power
unlimited and
all inclusive,
is unconditional,
and authority
and all
inclusive,
authority vested
and
the full
shall have
he shall
full and
to manage
manage and
and he
and exclusive
exclusive power
and authority
and conduct
conduct
power and
have the
authority to
all
rights and
all of
all of
including any
of my
legal rights
of my
to exercise
exercise all
and powers,
and to
affairs, and
powers, including
any
my legal
my affairs,
in the
rights
powers II may
rights and
the future,
and powers
acquire in
and specifically
but
including, but
speciﬁcally including,
future, and
may acquire
without any
intended
limitation,
to
collect
all
funds,
hold,
maintain,
improve,
all
Without
intended
to
collect
limitation,
maintain,
improve,
funds, hold,
any
invest,
property, or
all of
of any
or all
of my
real or
or personal
or
or otherwise
personal property,
otherwise dispose
dispose of
invest, lease,
lease, or
any or
my real
any
interest
therein;
purchase,
sell,
mortgage,
encumber,
grant,
option
or
otherwise
interest
option
or
otherwise
therein;
encumber,
mortgage,
purchase,
sell,
grant,
any
in any
in any
deal
way in
property or
personal property,
property, tangible
tangible or
or intangible,
or
real property
or personal
deal in
intangible, or
any way
any real
any
borrow funds,
promissory notes,
interest therein;
to secure
to borrow
to execute
and to
execute promissory
secure
therein; to
notes, and
funds, to
any interest
any
by mortgage,
pledge; to
business
all business
obligation by
of trust
or pledge;
to conduct
trust or
and all
conduct any
deed of
mortgage, deed
any and
any obligation
right to
and
banking needs,
the right
sign checks
including the
of any
or kind,
to sign
and banking
nature or
checks and
and
kind, including
needs, of
any nature
draw
with the
all my
the same
on any
own
and all
draw funds
same authority
funds on
as my
authority as
accounts, with
any and
my own
my accounts,
in my
signature,
behalf, to
all agreements
sign any
to sign
to continue
continue
agreements and
and all
and documents
documents in
signature, to
any and
my behalf,
any
venture entities
presently have,
limited liability
entities II presently
companies and
and venture
corporations, limited
liability companies
have,
any corporations,
and
to organize,
and to
recapitalize, close,
reorganize, merge,
capitalize, recapitalize,
consolidate, capitalize,
organize, reorganize,
merge, consolidate,
close,
liquidate,
business interest,
the
all stock,
including the
or dissolve
to vote
and to
dissolve any
vote all
interest, and
liquidate, sell,
stock, including
sell, or
any business
exercise
of any
options and
to receive
to
stock options
exercise of
and any
and to
receive and
buy-sell agreements;
agreements; to
any stock
any buy-sell
endorse
withdraw funds
from
other negotiable
to deposit
to Withdraw
negotiable paper,
checks and
and other
deposit and
and to
endorse checks
funds from
paper, to
any
by check
withdrawal slips
from
transfer funds
or by
slips or
or otherwise,
check or
funds from
accounts by
otherwise, aa transfer
any accounts
by Withdrawal
my
from any
financial
other financial
to do
or any
and to
savings and
and loan,
do so
so from
account, and
bank, savings
loan, or
any bank,
any other
my account,
in which
in the
institution
which II have
file any
the future;
sign and
institution in
or in
to prepare,
now or
and file
have funds
funds now
prepare, sign
future; to
any
and
all tax
tax returns
other governmental
governmental reports
reports and
to represent
represent
returns and
and all
and other
and documents,
and to
documents, and
in all
me
Internal Revenue
all matters
the Internal
Tax Commission;
matters before
me in
to
or State
State Tax
before the
Revenue Service
Service or
Commission; to
in
have
box registered
all certificates
to all
of deposit,
certiﬁcates of
registered in
and any
deposit box
have access
access to
deposit, and
safety deposit
any safety
my
name,
whether
alone
or
with
others,
and
to
remove
any
property
or
papers
with
whether
or
to
or
alone
and
remove
papers
others,
any property
my name,
located
unconditionally with
with regard
to act
to any
regard to
act unconditionally
located therein;
therein; to
stocks, bonds,
funds, stocks,
bonds,
any funds,
shares,
now
have
or
entitlements II may
or
benefits or
or entitlements
now
have
investments, interests,
interests, rights,
rights, benefits
shares, investments,
may
in any
hereafter
administrative or
hereafter come
to have
to engage
or legal
legal
and hold;
come to
have and
engage in
hold; to
any administrative
rights and
proceedings or
regarding any
matters therein;
interests II have
or lawsuits
on matters
lawsuits regarding
and interests
proceedings
have on
therein;
any rights
in property,
to
transfer any
interest II may
whether real
real or
or
to create
to transfer
create trusts
trusts and
and to
have in
property, whether
any interest
may have
personal, tangible
the trustee
tangible or
of any
to engage
to dismiss
or intangible,
to the
dismiss
and to
trustee of
engage and
intangible, to
personal,
trust, to
any trust,
in connection
agents,
purposes,
with any
for purposes,
connection with
and employees,
and for
matter, and
counsel, and
agents, counsel,
employees, in
any matter,
in my
Smith Jr.,
this
power and
vested in
this power
Vernon K.
K. Smith
is unlimited,
and authority
unlimited,
authority vested
son, Vernon
Jr., is
my son,
unconditional and
with the
all inclusive,
the same
though II
unconditional
effect as
and all
and with
and effect
same authority
as though
inclusive, and
authority and
had
be undertaken.
the action
action to
to be
undertaken.
had caused
caused the
in full
This
This Durable
remain in
shall remain
full force
of Attorney
is irrevocable
Durable Power
Power of
force and
irrevocable and
and shall
and
Attorney is
with adequate
not be
effect,
shall not
having been
and shall
been coupled
coupled with
adequate consideration,
consideration, and
be affected,
affected,
effect, having
in
the event
altered
shall continue
impaired by
or impaired
of my
or disability,
continue in
altered or
event of
death or
and shall
disability, and
my death
by the
long-standing
it has
intention
that
for all
all time,
effect
been my
long-standing
intention
and
desire
that
my
son,
effect for
has been
and
desire
as it
time, as
son,
my
my
Smith Jr.,
heir of
entire estate,
the sole
Vernon
be the
shall be
Vernon K.
K. Smith
of my
and exclusive
exclusive heir
sole and
as II
estate, as
Jr., shall
my entire
in the
the past
his commitment,
have
of his
past many
have so
declared openly
commitment,
so declared
because of
openly in
many years,
years, because
dedication,
best interests,
being.
ﬁnancial well
to my
well being.
devotion to
and devotion
and financial
interests, welfare,
dedication, and
welfare, and
my best
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th
11th
day
Dated
This 11
of April,
Dated This
2008.
April, 2008.
day of

Victoria
Smith
Victoria H.
H. Smith
EX. 4.
Ex.
4. Vernon
Vernon K.
K. Smith,
signed as
Witness.
Jr. signed
as a
a witness.
Smith, Jr.

Smith was
Four
years later,
when Victoria
years old,
Four years
Victoria H.
H. Smith
Vernon
on July
was nearly
99 years
later, on
2012, when
nearly 99
old, Vernon
July 3,
3, 2012,

(“VHS Properties”)
Properties”) and
limited liability
himself
formed
formed aa limited
VHS Properties,
L.L.C. (“VHS
and made
made himself
Properties, L.L.C.
liability company,
company, VHS
L.L.C.’s registered
initial members
the
the L.L.C.’s
its initial
his mother,
agent and
He listed
listed its
Victoria H.
H.
registered agent
manager. He
members as
and manager.
as his
mother, Victoria
that his
his mother
mother had
himself. There
There is
Smith,
he had
is no
no credible
credible evidence
had created
had any
and himself.
created aa
evidence that
idea he
Smith, and
any idea

limited
limited liability
her aa member.
or made
member.
made her
liability company
company or
next day,
the 2008
The next
her
The
Vernon relied
relied on
on the
on July
of Attorney
Power of
2008 Power
as her
Attorney and,
2012, Vernon
and, as
July 4,
4, 2012,
day, on

Victoria’s earthly
all of
attorney-in-fact,
attorney-in-fact, transferred
Properties
transferred all
of Victoria’s
real and
to VHS
personal property
and personal
VHS Properties
earthly real
property to

in
in aa document
EX. 5.
his mother
mother
Vernon offered
no credible
drafted by
Vernon. Ex.
offered no
document drafted
credible evidence
evidence his
5. Again,
Again, Vernon
by Vernon.
that he
transferring all
either VHS
all of
her earthly
was transferring
possessions effectively
had
to either
of her
he was
VHS
had any
idea that
effectively to
earthly possessions
any idea

Properties
ultimately to
That document
Properties or
or ultimately
to himself.
himself. That
document read
follows:
read as
as follows:
th
4th
This
into on
this 4
This transfer,
of property
on this
entered into
and sale
and entered
sale of
made and
transfer, conveyance,
property made
conveyance, and
day
by and
through
Transferor herein,
Victoria H.
H. Smith,
of July,
and between
between Victoria
herein, through
Smith, Transferor
2012, by
July, 2012,
day of
the
pursuant to
the authority
her son,
his Durable
of her
to his
of Attorney,
Durable Power(s)
as
authority of
Vernon, pursuant
Attorney, as
son, Vernon,
Power(s) of
vested in
initially
in
1999,
and
thereafter
reaffirmed
in
2008,
and
VHS
in
in him,
in
thereafter
reafﬁrmed
and
and
VHS
vested
initially
him,
1999,
2008,
Properties,
the entire
entire transfer,
the recipient
recipient of
herein.
of the
Transferee herein.
as Transferee
Properties, LLC,
transfer, as
LLC, the

W

WITNESSETH:

WHEREAS:
Smith had
Will and
her Last
WHEREAS: Victoria
Testament
Victoria H.
H. Smith
Last Will
had before
before executed
and Testament
executed her
on
therein her
her son,
her sole
designating therein
to her
on February
and
sole and
Vernon, to
February 14,
1990, designating
son, Vernon,
14, 1990,
exclusive
through the
the formation
formation of
her Holographic
having done
Holographic Will,
of her
exclusive Heir,
done so
so through
Heir, having
Will,
in her
written by
by her
written
her own
her own
signed and
own stationary,
and signed
and dated
dated by
handwriting, and
own handwriting,
stationary, in
her,
by her,
in that
being done
that fashion
her intentions,
fashion to
to emphatically
to convey
being
done deliberately
intentions,
emphatically to
deliberately in
convey her
in
and
by anyone
having chosen
to avoid
of any
inﬂuence by
to do
and to
chosen to
appearance of
avoid any
do so
so in
anyone having
any appearance
any influence
wellin which
accordance
way in
Vernon
K.
Smith,
Sr.,
a
wellwith the
the way
her husband,
which her
Vernon
K.
accordance with
Smith, Sr., a
husband,
in Boise,
known
by
Will and
his Last
known attorney
Testament by
Last Will
had so
and Testament
executed his
so executed
attorney in
Boise, Idaho,
Idaho, had
such
which
Victoria
H.
Smith
acquired
his
entire
inheritance
Smith
his
entire
inheritance
which
holographic means,
Victoria
H.
acquired
such holographic
means, by
by
to
the exclusion
to the
of anyone
exclusion of
anyone else;
else; and,
and,
WHEREAS:
been the
the sole
all management,
WHEREAS: Vernon
Vernon has
of all
has always
sole source
source of
management,
always been
maintenance,
all assets
ﬁnancial means,
control of
operation and
of all
of Victoria
Victoria H.
H.
and control
assets of
maintenance, financial
means, operation
Father’s
Smith,
beginning after
his Father’s death,
his
after his
after his
since and
and especially
and after
Smith, beginning
especially since
death, and
in 1971,
becoming an
life to
all times
his life
having at
times thereafter
thereafter dedicated
an Attorney
at all
to
becoming
dedicated his
Attorney in
1971, having
Victoria’s
the
providing for
living need
the preservation
for her
her living
of Victoria’s assets
preservation of
and providing
and
need and
assets and
satisfaction
satisfaction of
of any
obligation; and,
and,
any obligation;
WHEREAS:
Article of
ﬁle the
the Article
for the
the
Organization for
WHEREAS: On
On July
Vernon did
of Organization
did file
2012, Vernon
July 3,
3, 2012,
establishment
known
as
the
VHS
Properties,
LLC,
limited liability
the
known
establishment of
of aa limited
VHS
as
Properties,
liability company,
LLC,
company,
in accordance
formed
pursuant to
with the
the laws
the State
formed pursuant
to and
of and
of the
of
State of
and in
and statutes
laws of
statutes of
accordance with
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its’ [sic]
Idaho,
be
time of
the time
the organization
organization to
at the
of the
to be
members at
sole members
identifying its’
Idaho, identifying
[sic] sole
Vernon
purposes by
Internal [R]evenue
for tracing
tracing purposes
the Internal
Vernon and
Victoria H.
H. Smith,
and Victoria
Smith, for
[R]evenue
by the
Service;
Service; and,
and,

All properties
it real
WHEREAS:
be it
WHEREAS: All
interests of
properties and
of Victoria
Victoria H.
H. Smith,
real
and property
Smith, be
property interests
property, personal
personal property
mixed properties,
or mixed
Wherever so
so situated,
including,
properties, wherever
situated, including,
property or
property,
but not
property,
limited to
not limited
all rights,
all real
interests to
to any
to any
real property,
but
and all
and all
titles, interests
rights, titles,
any and
any and
in
personal property,
mixed
property
and
wherever
so
situated
in
which
any
interest
which
mixed
personal
Wherever
and
situated
so
property
property,
any interest
it be
in the
now
be claimed
the nature
Whether it
exists or
or can
to exist,
of an
an expectancy,
claimed to
now exists
can be
nature of
be in
exist, whether
expectancy,
gift
anticipatory,
beneficial interest
by any
gift
or
by
any
future
inheritance
and
inheritance
interest or
or aa beneﬁcial
or by
or
future
and
anticipatory, or
any
by any
known
properties, office
limited to
not limited
all farms,
known to
residential properties,
to all
to include
include but
ofﬁce
but not
ranches, residential
farms, ranches,
buildings, rental
farm equipment,
rental facilities,
facilities, furniture,
furniture, appliances,
tractors, trucks,
buildings,
equipment, tractors,
appliances, farm
trucks,
UTV’s front
ATV’s, UTV’s
trailers,
backhoes, ATV’s,
products,
front end
farm products,
end loaders,
commodities, farm
trailers, backhoes,
loaders, commodities,
in any
stocks
bank accounts,
stocks in
leasehold interests,
cash deposits,
interests,
corporations, bonds,
accounts, leasehold
deposits, bank
bonds, cash
any corporations,
rental
jewelry, clothing,
personal effects
rental receipts,
other tangible
tangible or
or
effects and
and any
clothing, personal
receipts, jewelry,
any other
intangible
unknown, whatsoever,
whatsoever, or
intangible interests
interests of
of any
or kind,
or unknown,
or
known or
nature or
kind, known
any nature
wherever so
located,
shall
be
and
hereby
are
transferred
to
VHS
Properties,
LLC,
shall
transferred
to
Wherever
VHS Properties, LLC,
so located,
be and hereby are
undertaken by
by the
through said
the powers
undertaken
to Vernon,
Durable and
Irrevocable
granted to
and Irrevocable
said Durable
powers granted
Vernon, through
Power(s)
of
Attorney,
all
of
which
is
being
undertaken
to
preserve
and
protect all
all
all
which
of
of
is
being
undertaken
to
protect
and
preserve
Attorney,
Power(s)
such
property interests
Limited Liability
the transfer
transfer unto
interests by
unto said
to
and to
such property
said Limited
Liability Company,
Company, and
by the
thereby
costs,
inconvenience
or
expense
or
need
to
probate
or
or
to
inconvenience
expense
probate
need
avoid any
effectively avoid
thereby effectively
costs,
any
any
upon the
the continuing
continuing
of Victoria
Victoria H.
H. Smith,
being able
to rely
estate of
and now
now being
able to
Smith, and
rely upon
any estate
valuations of
use and
values, for
their actual
market values,
for
to their
of said
pursuant to
valuations
and assessed
said assets
assets pursuant
actual use
assessed market
tax
purposes, as
values are
believed to
be Within
within the
the exemption,
tax credit
tax purposes,
to be
credit or
or
are believed
said values
as said
exemption, tax
allowances
Internal Revenue
for under
the Internal
tax and
under the
estate tax
and
allowances as
provided for
Revenue Code,
as provided
as any
Code, as
any estate
gift tax
it remains
gift
belief of
tax have
the same
the belief
taX
remains the
Parties no
of these
no tax
these Parties
and it
have the
same treatment,
treatment, and
their present
would be
present use
use and
the values
thereon at
of their
or owing
owing thereon
at the
and assessed
would
values of
assessed
be due
due or
valuations; and,
valuations;
and,
WHEREAS:
WHEREAS: Said
transfers or
or real
real property
to said
VHS
Said transfers
have been
been made
made to
said VHS
property have
Properties,
for eventual
of appropriate
appropriate deeds
execution of
eventual recordation,
deeds for
as
recordation, as
Properties, LLC,
LLC, by
by execution
it
may
be
needed
for
reference
by
said
VHS
Properties,
LLC,
and
it
is
furthermore
for
furthermore
is
reference
VHS
and
said
needed
be
Properties,
LLC,
may
by
deemed
this time
time to
the
the transfer
transfer of
total ownership
of total
ownership of
of the
appropriate at
at this
to also
also secure
secure the
deemed appropriate
membership
membership interests
interests of
of said
to now
VHS Properties,
now be
said VHS
so as
as to
be exclusively
Properties, LLC,
exclusively
LLC, so
Smith
held
the transfer
interest of
transfer of
membership interest
of Victoria
Victoria H.
H. Smith
held by
of said
and the
said membership
Vernon, and
by Vernon,
is
this day
from this
this day
shall from
henceforth have
is being
being executed
Vernon shall
and Vernon
executed this
have
as well,
well, and
day as
day henceforth
in and
rights of
and
interest in
membership rights
to said
of VHS
hold 100%
ownership interest
and hold
and to
VHS
100% ownership
said membership
Properties,
LLC.
Properties, LLC.
in consideration
THEREFORE: For
NOW THEREFORE:
Ten Dollars
For and
the sum
Dollars ($10.00)
of the
of Ten
consideration of
NOW
and in
sum of
($10.00)
and
valuable consideration,
transfer
other good
Transferor does
hereafter transfer
and other
and valuable
said Transferor
good and
consideration, said
does hereafter
this document
all
all assets
the
confirms the
to said
document confirms
VHS Properties,
and this
said Transferee,
assets to
Transferee, VHS
Properties, LLC,
LLC, and
rights and
transfer
all said
transfer of
interests of
of all
of Victoria
Victoria H.
H. Smith,
to said
and interests
VHS
said property
said VHS
Smith, to
property rights
Limited Liability
Properties,
shall have
Transferee herein,
and said
said Limited
have
Properties, LLC,
Liability Company
herein, and
LLC, Transferee
Company shall
kind or
and
all assets
interests of
hold ownership
ownership of
of and
to all
of any
or nature
and hold
and to
and property
nature
assets and
property interests
any kind
this
of
the date
of Victoria
Victoria H.
H. Smith,
of July
of the
of this
and Vernon,
date of
as of
as of
Smith, as
Vernon, shall,
shall, as
2012, and
July 4,
4, 2012,
conveyance,
interest
henceforth hold
hereafter and
membership interest
hold 100%
and henceforth
100% membership
2012, hereafter
conveyance, July
July 4,
4, 2012,
in said
in
LLC.
VHS Properties,
said VHS
Properties, LLC.
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th
4th
DATED THIS:
DATED
Day
THIS: 4
of July,
2012[.]
Day of
July, 2012[.]

it.
EX. 5.
her attorney-in-fact,
attorney-in-fact, Vernon
Ex.
Vernon drafted
As her
drafted and
and executed
executed it.
5. As

7 once
Vernon
behalf and
his own
his mother,
on his
on behalf
behalf of
of his
Victoria
Vernon signed
own behalf
and once
once on
once on
signed twice
twice –
mother, Victoria

“attorney-in-fact,” relying
In an
her “attorney-in-fact,”
the 2008
H.
H. Smith,
on the
of Attorney.
an
Power of
2008 Power
as her
Smith, as
Attorney. In
speciﬁcally on
relying specifically

gift of
this was
earlier
property,
the Court
improper and
her property,
earlier decision,
an improper
unauthorized gift
of her
Court concluded
and unauthorized
concluded this
was an
decision, the
in the
nothing in
Uniform Power
the Uniform
the power
Violating
violating the
of Attorney
of attorney
Power of
power of
because nothing
Attorney Act,
attorney
Act, because

Victoria’s property
gift Victoria’s
specifically
property to
including
or expressly
authorized Vernon
Vernon to
to gift
to anyone,
speciﬁcally or
exgressly authorized
anyone, including
that his
his mother
mother had
this.
himself.
was doing
himself. Vernon
Vernon presented
no credible
he was
doing this.
presented no
credible evidence
had any
evidence that
idea he
any idea

That same
That
the 2008
the
again relying
on the
of Attorney,
Vernon executed
Power of
same day,
2008 Power
executed the
relying on
Attorney, Vernon
day, again

Smith’s behalf,
following
in
transferring and
all of
her interest
interest in
following document
of her
on Victoria
Victoria H.
H. Smith’s
document on
and assigning,
assigning, all
behalf, transferring
in her
her own
interest in
VHS
property) to
Properties (and
thus any
to Vernon.
Vernon.
VHS Properties
own property)
(and thus
any interest

Assignment
in
Smith in
Transfer of
Assignment and
and Transfer
Interest of:
Victoria H.
Membership Interest
of Membership
H. Smith
of: Victoria
VHS
LLC
to
Vernon
Confirming
him
to
be
the
100%
Member
him
Conﬁrming
LLC
the
to
Vernon
to
Member
VHS Properties,
100%
be
Properties,
Thereof
Thereof
th
4th
This
day
This Assignment
into on
this 4
Transfer Agreement,
Assignment and
on this
of
entered into
and Transfer
and entered
made and
Agreement, made
day of
July,
by and
between Victoria
and
through
her
son,
Vernon
K.
through
her
Victoria H.
H. Smith,
Vernon
K.
and between
and
Smith, by
2012, by
son,
July, 2012,
by
Smith,
pursuant to
his Durable
to his
of Attorney
Durable and
Power of
lrrevocable Power
and Irrevocable
as
Smith, Junior,
Attorney as
Junior, pursuant
in 1999,
in 2008,
granted
thereafter reaffirmed
reaffirmed and
granted to
to him,
conﬁrmed in
and thereafter
and confirmed
initially in
him, initially
1999, and
2008,
as
the Assignor
the
Transferor herein,
Assignor and
Vernon K.
K. Smith,
and Transferor
and Vernon
as the
as the
herein, and
Smith, Junior,
Junior, as
Assignee
herein.
Transferee herein.
Assignee and
and Transferee

WITNESSETH:
WITNES SETH:
Smith did
WHEREAS:
Will and
her Holographic
WHEREAS: Victoria
Holographic Last
Victoria H.
H. Smith
Last Will
did execute
and
execute her
in 1990,
Testament
Heir to
therein her
her sole
her son,
Testament in
to be
designating therein
and exclusive
exclusive Heir
sole and
be her
1990, designating
son,
Vernon
that
through the
the formation
formation of
having done
Vernon K.
K. Smith,
of that
and having
done so
so through
Smith, Junior,
Junior, and
in
it is
Holographic
pursuant to
where it
written by
her
in
her
Holographic Will,
is written
to §15-2-503,
§15-2-503, Idaho
Idaho Code,
Will, pursuant
Code, where
by
in that
her
being done
that
her own
signed by
own handwriting,
and dated
and signed
done deliberately
dated and
handwriting, and
deliberately in
her, being
by her,
fashion
kind from
from another,
fashion so
to avoid
of influence
inﬂuence of
of any
and
appearance of
avoid any
so as
as to
another, and
any appearance
any kind
in accordance
in which
having
way in
which her
With the
the way
her husband,
having done
Vernon K.
K.
done so
accordance with
so in
husband, Vernon
in Boise,
Smith,
well-known and
and successful
had so
successful attorney
so
Smith, Senior,
Senior, aa well-known
attorney in
Boise, Idaho,
Idaho, had
executed
Will and
his Last
his entire
entire
Testament by
holographic means
Last Will
of his
means of
and Testament
executed his
by holographic
accumulation
the exclusion
of assets
to her,
to the
of anyone
exclusion of
accumulation of
assets to
her, to
anyone else;
else; and,
and,
the sole
all management,
WHEREAS:
WHEREAS: Vernon
Vernon has
of all
has been
been the
sole source
source of
maintenance,
management, maintenance,
operation
protection,
for the
the protection,
ﬁnancial means
operation and
means and
and control,
and financial
and resources
resources for
control, and
in 1971
preservations and
all assets
perpetuation of
of all
an Attorney
1971
becoming an
since becoming
preservations
and perpetuation
assets since
Attorney in
life to
and
preserve and
parents’ property
property interests;
his parents’
his life
to preserve
protect his
and has
has dedicated
and protect
dedicated his
interests;
and,
and,

WHEREAS:
unto Vernon
The Assignor
herein did
through
WHEREAS: The
Transferor herein
Assignor and
grant unto
Vernon through
and Transferor
did grant
right to
that
both Durable
the authority
both
of Attorney,
to do
Durable and
Irrevocable Powers
and Irrevocable
Powers of
and right
do that
authority and
Attorney, the
rights
as
protect, preserve
all rights
he deemed
appropriate and
to protect,
and necessary
and defend
defend all
deemed appropriate
preserve and
as he
necessary to
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and
would inherit,
rights of
all rights
including all
interests of
of any
he otherwise
of
otherwise would
and interests
such assets
assets he
inherit, including
any such
sale,
for therein;
the disposition
or any
of the
disposition as
provided for
as provided
transfer, or
therein; and,
sale, transfer,
and,
any of

A reaffirmation
WHEREAS:
were
Rights and
reafﬁrmation of
his exclusive
WHEREAS: A
of his
of Attorney
exclusive Rights
and Powers
Powers of
Attorney were
Transferor’s request
in 2008,
right of
again
reaffirming his
his exclusive
of
again announced,
at Transferor’s
request in
exclusive right
announced, at
2008, reaffirming
ownership
under her
power and
either under
her Will,
his power
transfer under
ownership either
or as
to
under his
and authority,
as a
a transfer
Will, or
authority, to
again
again take
take such
action as
he may
appropriate to
to transfer,
and
preserve and
such action
deem appropriate
as he
transfer, protect,
protect, preserve
may deem
in all
defend
his interests
all such
the Assignor
Assignor and
interests in
of the
defend his
and Transferor;
such assets
assets of
Transferor; and,
and,
WHEREAS:
Limited Liability
the Limited
WHEREAS: On
known as
On July
VHS
as VHS
Liability Company
2012, the
Company known
July 3,
3, 2012,
in accordance
Properties,
by Vernon
With his
his
formed by
Vernon pursuant
to and
pursuant to
and in
accordance with
was formed
Properties, LLC,
LLC, was
its’ [sic]
authority
under the
the laws
the State
of the
of Idaho,
State of
and under
and Statutes
laws and
Statutes of
identifying its’
authority and
Idaho, identifying
[sic]
members
Smith for
for tax
tax tracing
tracing and
Vernon and
Victoria H.
H. Smith
members initially
and Victoria
and
as Vernon
initially as
gift tax
identification
purposes for
for any
tax consideration;
identification purposes
consideration; and,
and,
any gift
it real
WHEREAS:
personal
all properties,
WHEREAS: Transfers
Transfers of
of any
real property,
and all
be it
properties, be
property, personal
any and
property, mixed
wherever so
was transferred
through
mixed and
transferred by
and Wherever
so situated,
Assignor, through
situated, was
property,
by Assignor,
said
all
of Attorney,
to said
Durable and
Irrevocable Powers
and Irrevocable
Powers of
VHS Properties,
said Durable
said VHS
Properties, LLC,
Attorney, to
LLC, all
of
was undertaken
undertaken for
purposes of
protection,
to
preserve
and
protect
for purposes
which was
to
protect
of which
of asset
asset protection,
preserve and
all
the costs,
all such
to thereby
inconvenience
and to
such property
avoid the
interests, and
effectively avoid
thereby effectively
costs, inconvenience
property interests,
and
unnecessary
probate
of
said
real
and
personal
property
assets,
of any
of
real
personal
and expense
expense of
probate
and
said
unnecessary
assets,
property
any
gift and
it is
as
within the
the tax
tax credit
for gift
the exemption
tax
exemption or
is believed
credit for
is within
or tax
taxes is
and estate
estate taxes
believed the
as it
gift tax
credit
under the
Internal Revenue
the Internal
tax would
credit allowances
no estate
or gift
and no
estate or
allowances under
Revenue Code,
would
Code, and
in any
in light
light of
be due
the assessed
market valuations;
thereon in
of the
or owing
owing thereon
event in
assessed market
be
due or
valuations;
any event
and,
and,

WHEREAS:
WHEREAS: Said
having been
transfers having
to said
VHS Properties,
and
Said transfers
been made
made to
said VHS
Properties, LLC,
LLC, and
the
benefit of
being completed
with one
been the
the beneﬁt
tracing being
the
having been
member having
of asset
completed With
one member
asset tracing
in fact,
Transferor,
well as
the attorney
member the
being deemed
appropriate to
to
deemed appropriate
Transferor, as
as well
as a
a member
attorney in
fact, being
secure
the
transfer
of
membership
of
said
VHS
Properties,
LLC,
to
become
that
that
the
transfer
membership
of
of
to
VHS
said
become
secure
Properties, LLC,
it is
exclusively
the transfer
herewith declared
transfer of
membership
held by
is herewith
of membership
declared the
said Vernon,
exclusively held
Vernon, it
by said
Smith is
interest
who shall
interest of
herewith and
shall
transferred to
to Vernon,
of Victoria
Victoria H.
H. Smith
is herewith
and now
now transferred
Vernon, WhO
in and
from
from this
this day
the
interest in
henceforth have
hold 100%
ownership interest
to the
and hold
and to
have and
100% ownership
day henceforth
membership
membership of
of said
LLC.
VHS Properties,
said VHS
Properties, LLC.
in consideration
THEREFORE: For
NOW THEREFORE:
For and
the sum
Ten Dollars
other
Dollars and
of the
of Ten
consideration of
NOW
and in
sum of
and other
good,
the membership
interest of
membership interest
of said
Victoria
and lawful
lawful consideration,
said Victoria
valuable and
consideration, the
good, valuable
H.
the Assignor
herewith being
Transferor herein,
Assignor and
H. Smith,
is herewith
being assigned,
and Transferor
as the
herein, is
Smith, as
assigned,
transferred,
shall hereafter
henceforth
hereafter and
unto Vernon,
and set
set over
WhO shall
and henceforth
over unto
transferred, conveyed
Vernon, who
conveyed and
in VHS
for
for all
all purposes
interest in
membership interest
hold 100%
VHS Properties,
and hold
have and
100% membership
purposes have
Properties, LLC,
LLC,
and
Limited
Liability
Company
does
currently
have
and
hold
all
real
Limited
all
which said
hold
real
and
and which
said
Liability Company does currently have
all those
and
property interests
by Victoria
including all
interests held
held by
Victoria H.
H. Smith,
personal property
those she
and personal
she
Smith, including
Will receive
from her
inherited and
her deceased
inherited
or ever
Vernon K.
K. Smith,
and has
has or
receive from
ever will
deceased husband,
Smith,
husband, Vernon
Sr.,
WhO died
died May
1966.
Sr., who
May 2,
2, 1966.
th
4th
DATED THIS:
2012
DATED
Day
THIS: 4
of July,
Day of
July, 2012
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“Assignment and
in VHS
Smith in
LLC
Transfer of
Interest of:
“Assignment
Membership Interest
of Membership
Victoria H.
H. Smith
and Transfer
of: Victoria
VHS Properties,
Properties, LLC

Thereof.” The
him to
Conﬁrming him
to
the 100%
The documents
Member Thereof.”
to be
make clear
to Vernon
Vernon Confirming
clear they
documents make
are
100% Member
be the
they are
linked.
linked.
this document
Like the
Like
the other
other documents,
Victoria herself.
herself. Instead,
signed by
document was
was not
documents, this
Instead,
n_0t signed
by Victoria
her agent,
the 2008
his
Vernon
Vernon again
again signed,
on the
of Attorney.
He also
on his
Power of
signed on
2008 Power
also signed
as her
Attorney. He
signed, as
relying on
agent, relying

Like the
that his
own
behalf. Like
presented no
the other
his mother
mother
other transactions,
Vernon presented
no credible
credible evidence
own behalf.
evidence that
transactions, Vernon
the end
the day,
this. Thus,
had
was doing
by the
he was
doing this.
of the
Vernon admittedly
had any
end of
idea he
admittedly
2012, Vernon
Thus, by
July 4,
any idea
4, 2012,
day, July

Victoria’s property,
owned
all of
longer had
controlled all
of Victoria’s
real and
Victoria no
no longer
and controlled
and personal,
and Victoria
had any
owned and
personal, and
property, real
any

property.
property.
In addition,
the age
In
at the
Vernon K.
K. Smith,
of 53
on May
Vernon K.
K. Smith,
Sr. died
died at
1966. Vernon
age of
53 on
addition, Vernon
Smith, Sr.
Smith,
May 2,
2, 1966.
Joseph’s father.
Vernon’s, Victoria
Sr.
probate was
was never
Converse’s, and
That probate
father. That
Victoria Converse’s,
never closed.
Sr. was
and Joseph’s
closed.
was Vernon’s,

father’s estate
the Attorney
for his
his father’s
Vernon
was the
Vernon was
of Record
According to
to
since 1976.
Record for
estate continuously
1976. According
continuously since
Attorney of

Victoria’s benefit
Vernon,
preserving all
in managing
for Victoria’s
managing and
all matters
matters of
beneﬁt in
he acted
of
and preserving
acted exclusively
exclusively for
Vernon, he
husband’s estate
that Victoria
all her
her interests.
her husband’s
ownership
wanted her
ownership of
of all
interests. He
He claimed
Victoria specifically
to
claimed that
estate to
specifically wanted

“executrix.” Thus,
Smith’s estate
remain
signing as
remain open
his “executrix.”
liked signing
Victoria H.
H. Smith’s
open because
she liked
estate
because she
as his
Thus, Victoria
Sr.’s estate
includes
Vernon K.
K. Smith,
includes Vernon
estate and
and assets.
assets.
Smith, Sr.’s
Joseph’s Motion
The
Motion for
for Summary
The Court,
following Joseph’s
Vernon did
ruled Vernon
did
Judgment, ruled
Court, following
Summary Judgment,

mother’s earthly
not have
the legal
all of
his mother’s
transfer all
not
property to
legal authority
to transfer
to VHS
of his
VHS
have the
authority to
earthly property

Victoria’s real
Properties.
the transfers
The Court
transfers aside
Properties. The
on July
held Victoria’s
real and
Court set
set the
and held
and
aside on
2016, and
19, 2016,
July 19,
Vernon’s illegal
it existed
illegal transfer,
part of
her
personal property,
just prior
prior to
was part
of her
to Vernon’s
personal
existed just
as it
transfer, was
property, as

Estate.
Estate.
Smith died
Victoria
Victoria H.
H. Smith
at nearly
September 11,
100 years
old.
died September
2013, at
nearly 100
11, 2013,
years old.

5.
5.

Smith’s holographic
Factual
Factual findings
ﬁndings surrounding
holographic will.
Victoria H.
will.
surrounding Victoria
H. Smith’s

By
was in
in the
from Sharon
the middle
Vernon was
middle of
of aa contentious
Sharon Bergmann;
he
contentious divorce
divorce from
Bergmann; he
1990, Vernon
By 1990,
During that
from her
that time,
marital property
the marital
her as
was trying
possible. During
to keep
much of
of the
Vernon
keep as
was
as much
as possible.
time, Vernon
trying to
property from

persuaded his
partner in
in his
his mother,
his partner
his efforts
the property
efforts to
to act
to keep
much of
of the
act as
keep as
persuaded
as his
as much
Victoria, to
mother, Victoria,
property
out
in order
the community
For example,
his divorce,
the Raymond
during his
of the
to keep
order to
out of
keep the
possible. For
as possible.
community as
example, during
divorce, in
Raymond
“straw
Street
being part
property, he
part of
the community
his “straw
Street out
of being
of the
he convinced
Victoria to
to act
out of
convinced Victoria
act as
as his
community property,
man” and
man”
purchase the
behalf.
With her
the Raymond
her money
the IRS
IRS auction
his behalf.
Street house
at the
on his
auction on
and purchase
house with
Raymond Street
money at

This
This made
Victoria aa party
to aa very
fraudulent scheme.
He also
questionable and
and potentially
scheme. He
made Victoria
also
potentially fraudulent
party to
very questionable
convinced
behalf in
property at
in his
that significant
file an
his divorce
her to
his behalf
signiﬁcant property
affidavit on
at
to file
an affidavit
on his
convinced her
divorce testifying
testifying that
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in the
from contending
Bergmann from
the divorce
the
issue
contending the
hers individually,
again to
to keep
Sharon Bergmann
keep Sharon
divorce was
issue in
was hers
individually, again

time frame
property was
was part
part of
the community.
EX. 269.
the relevant
frame before
during the
of the
relevant time
before and
and
269. Thus,
community. Ex.
Thus, during
property
her will,
after she
after
was easily
persuaded by
by Vernon.
Victoria was
Vernon.
she executed
executed her
will, Victoria
easily persuaded

him for
that Victoria
The
business
The Court
for legal
Victoria trusted
Vernon and
relied on
on him
legal and
Court agrees
and had
had relied
and business
trusted Vernon
agrees that
In the
In fact,
that since
him. In
the 2008
his mother
mother relied
advice
Vernon admitted
admitted that
1971 his
relied on
on him.
since 1971.
1971. In
since 1971
2008
advice since
fact, Vernon
in the
in relevant
transfer
her interest
the L.L.C.
part as
transfer of
interest in
of her
he drafted,
he wrote
relevant part
wrote in
follows:
L.L.C. he
as follows:
drafted, he

WHEREAS:
been the
the sole
all management,
WHEREAS: Vernon
Vernon has
of all
has always
sole source
source of
management,
always been
maintenance,
all assets
ﬁnancial means,
control of
of all
of Victoria
Victoria H.
H.
operation and
and control
assets of
maintenance, financial
means, operation
Father’s death,
Smith,
beginning after
his Father’s
his
after his
after his
since and
and especially
and after
Smith, beginning
especially since
death, and
in 1971,
becoming an
life to
all times
his life
having at
times thereafter
thereafter dedicated
an Attorney
at all
to
becoming
dedicated his
Attorney in
1971, having
Victoria’s assets
the
providing for
living need
the preservation
for her
her living
of Victoria’s
preservation of
and providing
and
need and
assets and
satisfaction
satisfaction of
of any
obligation[.]
any obligation[.]
Ex.
this is
his mother.
EX. 5.
The Court
the reasons
mother.
Vernon could
inﬂuence his
ﬁnds this
is one
of the
Court finds
one of
reasons Vernon
could easily
5. The
easily influence
time frame
the relevant
her execution
her will,
Moreover,
during the
frame surrounding
relevant time
surrounding her
of her
Victoria
execution of
Moreover, during
will, Victoria

gave
her son,
financial support.
substantial financial
August 1989
November 1990,
support. Between
and November
Between August
1989 and
gave her
Vernon, substantial
1990,
son, Vernon,
EX.
Victoria
March 1990).
Victoria gave
Vernon over
of itit between
December 1989
and March
between December
1989 and
over $40,000
See Ex.
gave Vernon
1990). See
$40,000 (most
(most of

265.
Id. In
In addition,
making some
his
listed as
of his
loans. Id.
she was
265. Approximately
were listed
some of
as loans.
was making
Approximately $10,000
addition, she
$10,000 were
his costs,
EX. 269.
child
paying other
Id.; Ex.
including office
child support
other of
of his
support payments
ofﬁce expenses.
and paying
expenses. Id.;
269.
payments and
costs, including

During
in
During that
that same
time frame
her other
other son,
frame Victoria
consisting of
Victoria gave
of $13,200
same time
gave her
Joseph, $23,199
$23,199 consisting
$13,200 in
son, Joseph,
Vernon’s
in aa gift.
gift. Id.
This demonstrates
was to
loans
Id. This
Victoria was
to Vernon’s
demonstrates how
loans and
and $9,999
how susceptible
susceptible Victoria
$9,999 in

requests.
requests.
6.
6.

During
after Victoria
During the
and six
six months
months after
her holographic
holographic
the year
Victoria signed
signed her
before and
vear before
will, Joseph
with her.
relationship with
and his
his family
had aa good
her.
familv had
Joseph and
will,
good relationship

that Joseph
from his
time
his mother
mother at
the time
his family
There is
There
is no
no evidence
at the
estranged from
and his
evidence that
were estranged
Joseph and
family were

she
will. In
In fact,
until late
fall 1992
her holographic
all of
the evidence,
holographic Will.
late summer,
1992
of the
she executed
executed her
up until
summer, early
evidence, up
fact, all
early fall
than two
that Victoria
with
relationship with
loving relationship
(more
years later),
Victoria enjoyed
and loving
proved that
two years
good and
(more than
enjoyed aa good
later), proved

Joseph
in family
participating in
his family.
Exs. 25,
continued participating
and his
She continued
268. She
Joseph and
See Exs.
family. See
family
265, 266,
266, 267,
267, 268.
25, 265,
that some
gatherings and
gifts. There
There is
gatherings
estrangement
sending cards
is no
no evidence
to suggest
and sending
and gifts.
evidence to
some estrangement
cards and
suggest that

uncommunicated decision
between Joseph
With her
disinherit
his mother
mother had
her uncommunicated
to disinherit
to do
decision to
and his
had anything
Joseph and
between
do with
anything to
him
was no
him or
time frame.
his family.
the relevant
There was
during the
estrangement during
or his
no estrangement
relevant time
frame.
family. There
Until
Until late
his family
his mother
mother for
for shopping,
transport his
late 1992,
to transport
continued to
and his
Joseph and
shopping,
family continued
1992, Joseph
appointments,
gatherings. She
church and
to enjoy
to give
substantial
continued to
She continued
give Joseph
and church
and to
Joseph substantial
appointments, and
family gatherings.
enjoy family
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gifts even
her
her 1990
Will. Victoria
monetary
Victoria also
to give
continued to
give her
she executed
executed her
1990 will.
also continued
even after
monetary gifts
after she

gifts and
grandchildren
until 2003
when Victoria
her granddaughter.
grandchildren Christmas
Christmas gifts
Victoria advised
granddaughter.
and cards
2003 when
cards until
advised her

There
be no
you or
will be
gifts from
from you
There will
or me
me since
no gifts
since our
taxes have
our property
raised [sic]
have raised
property taxes
[sic]
exorbitantly[.]
exorbitantly[.]
2-21B.
Exs.
Exs. 2-21B.

In fact,
2 years
until late
In
winter 1991,
years after
his mother
mother executed
the holographic
after his
holographic
late Winter
executed the
fact, until
1991, nearly
nearly 2
mother’s trust.
in late
his mother’s
her properties
will, Joseph
late
properties and
to manage
continued to
manage her
and enjoy
trust. However,
Joseph continued
However, in
will,
enjoy his

1991,
certain management
management issues.
Vernon apparently
Exs. 219,
and Vernon
over certain
Joseph and
issues. See
disagreed over
See e.g.,
e. g, Exs.
apparently disagreed
1991, Joseph
219,
Joseph’s management
in late
Beginning in
his mother
mother to
management
220.
persuaded his
to reject
220. Beginning
late 1991,
Vernon persuaded
reject Joseph’s
1991, Vernon
Joseph’s decisions
until she
with Joseph’s
then
would agree
with Vernon
decisions.
Id. Victoria
Victoria would
Vernon and
decisions until
she spoke
and then
decisions. Id.
agree with
spoke with

Vernon’s approach.
would abruptly
was clear
it was
her mind,
the end
adopting Vernon’s
of 1992,
change her
clear
end of
approach. By
would
mind, adopting
1992, it
abruptly change
By the
Joseph’s relationship
that Joseph’s
with his
his mother
mother was
that
was becoming
becoming strained.
relationship with
strained.

Likewise,
prior to
fall 1992,
that
there was
to late
late summer
summer and
no credible
credible evidence
and early
evidence that
was no
Likewise, prior
1992, there
early fall

“thief and
liar.” Furthermore,
it is
that
not credible
her son,
Victoria
be aa “thief
is not
Victoria considered
to be
credible that
and aa liar.”
considered her
Furthermore, it
Joseph, to
son, Joseph,
“stealing” aa silver
Joseph
when he
years old,
bedroom dresser
with
taking his
his bedroom
silver dollar
dollar when
he was
or 99 years
dresser with
Joseph “stealing”
was 8
8 or
old, taking
father’s tools
1960’s, or
in the
in anyway
him on
his marriage
the 1960’s,
his father’s
his
him
keeping his
marriage in
or using
using or
or keeping
on his
inﬂuenced his
tools in
anyway influenced
mother’s decision
mother’s
If she
disinherit Joseph
his family
on February
to disinherit
decision to
she had
had such
and his
such
1990. If
Joseph and
family on
February 14,
14, 1990.

him in
in the
him
that she
disinherit him
the 1990
thought him
animus
wanted to
will because
because she
animus toward
to disinherit
toward Joseph
she wanted
she thought
1990 will
Joseph that

to
be aa liar
would not
liar and
with Joseph
not have
his family
to be
or
to socialize
continued to
socialize with
and aa thief,
she would
and his
have continued
Joseph and
thief, she
family or
gifts.
give
substantial monetary
give Joseph
Joseph substantial
monetary gifts.

Only
parties Joseph
telling third
third parties
liar and
thief. Warren
Warren
Victoria begin
begin telling
and aa thief.
did Victoria
Joseph was
was aa liar
1998, did
Only by
by 1998,
him that
in 1998.
Dillworth credibly
that in
that he
Dillworth
was shocked
when she
testified that
told him
he was
He was
she told
shocked when
also
1998. He
was also
credibly testified

shocked
when she
was 85
him she
this time
time she
her entire
entire estate
told him
leaving her
to Vernon.
or
Vernon. By
she told
she was
estate to
she was
shocked when
was leaving
85 or
By this
Smith family
with her.
the Joseph
the same
relationship with
longer enjoyed
86
years old
no longer
her.
old and
and the
same relationship
Joseph Smith
86 years
family no
enjoyed the
90’s (the
Dillworth
in the
Dillworth testified
that in
time frame)
the early
her children
children
testified that
relevant time
spoke about
about her
frame) they
early 90’s
(the relevant
they spoke

it surprised
him so
Dillworth
talk about
that way.
That is
not talk
often,
is why
much. Dillworth
and she
she did
did not
surprised him
about Joseph
Joseph that
so much.
often, and
way. That
why it

was aa very
witness.
disinterested Witness.
credible and
and disinterested
was
very credible
In
years after
In early
2 years
fall 1992,
her holographic
something
after Victoria
holographic will,
Victoria executed
over 2
executed her
will, something
1992, over
early fall
drastic
the relationship
his mother
mother and
his family.
the
relationship between
on the
to the
drastic happened
happened to
and Joseph
and his
Joseph and
Based on
between his
family. Based
Vernon’s behavior
evidence
behavior in
in court,
in
that Vernon
the Court
Vernon actively
Court concludes
and Vernon’s
evidence and
concludes that
engaged in
actively engaged
court, the
mother’s feelings
Joseph’s family.
Vernon’s negative
damaging
his mother’s
his mother
mother
feelings about
damaging his
inﬂuence on
on his
negative influence
about Joseph’s
family. Vernon’s

resulted
Nothing else
in isolation
from her
that
her family.
explains why
isolation from
Victoria abruptly
resulted in
else explains
decided that
family. Nothing
abruptly decided
why Victoria
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her business
Joseph
would no
longer manage
began ceasing
with
affairs and
no longer
of her
contact With
manage any
and began
ceasing contact
business affairs
Joseph would
any of
Joseph’s family.
thinking of
him as
liar and
Joseph’s
Nothing else
thief.
explains why
of him
and aa thief.
she began
else explains
began thinking
as a
a liar
family. Nothing
Why she

from the
alienating his
his
The Court
the evidence
The
was actively
Vernon was
Court concludes
and testimony,
evidence and
concludes from
actively alienating
testimony, Vernon
Joseph’s family
in an
from Joseph’s
that Victoria
mother
mother from
attempt to
The Court
further concludes
an attempt
to isolate
her. The
Victoria
isolate her.
Court further
concludes that
family in

Smith because
Will or
that she
disinherit Joseph
the will
did
because they
H. Smith
when she
or that
estranged when
she made
she
did not
made the
were estranged
Joseph H.
they were
n_0t disinherit

“thief and
liar.”
thought
thought he
he was
and aa liar.”
was aa “thief
7.
7.

Victoria’s decision
During
explain Victoria’s
During the
time frame,
the relevant
relevant time
facts explain
to
no facts
decision to
frame, no
disinherit
disinherit her
her only
Victoria Converse.
Converse.
daughter, Victoria
onlv daughter,

Smith’s daughter,
this contest.
not aa party
Victoria
party to
is not
to this
Victoria Converse,
Victoria H.
H. Smith’s
contest. However,
daughter, is
Converse, Victoria
However,

because one
one
because

that the
the result
not the
the natural
the elements
of
result is
is not
of the
elements of
of undue
inﬂuence is
is that
result of
of aa
natural result
undue influence

testator’s uncontrolled
testator’s
uncontrolled will,
will, the
the Court
the evidence.
the Court
While the
ﬁnds Victoria,
Court reviewed
Court finds
reviewed the
evidence. While
as a
a
Victoria, as

“Born Again
daughter’s decision
Again
her daughter’s
devout
of her
to become
decision to
disapproved of
devout Catholic,
become aa devout
devout “Born
Catholic, disapproved
Christian,” that
Christian,”
that disapproval
disinherit Victoria
not explain
explain why
to completely
Victoria
disapproval does
she chose
chose to
does not
completely disinherit
why she
Vernon’s own
In fact,
his mother
mother
Converse
to Vernon’s
on February
according to
Converse on
1990. In
own evidence,
evidence, his
February 14,
fact, according
14, 1990.
children’s birthdays
continued
birthdays and
with checks
year
the Converse
Christmas With
to recognize
recognize the
continued to
and Christmas
checks every
Converse children’s
every year

until
nine years
her
until at
after she
much animus
animus toward
at least
least December
December 1999,
she allegedly
had so
toward her
so much
allegedly had
1999, nine
years after

daughter
in the
that she
the
There was
disinherited her.
her. See
Exs. 265,
no evidence
daughter that
she disinherited
268. There
evidence in
See Exs.
was no
265, 266,
266, 267,
267, 268.
time frame
will that
that Victoria
with
the will
off contact
relevant
frame before
after she
relevant time
Victoria had
contact with
before and
and after
she executed
had cut
cut off
executed the

her
In fact,
into 1991
her daughter.
the evidence
1991 and
continued into
contact continued
1992.
daughter. In
and 1992.
evidence suggests
suggests contact
fact, the
than six
her will,
her daughter
six months
months after
after she
Furthermore,
again gave
more than
daughter
she executed
she again
executed her
Furthermore, more
gave her
will, she

aa $3,000
gift in
in December
the same
her the
the year
The fact
amount she
fact
December 1990,
she gave
before. The
same amount
gave her
monetary gift
1990, the
$3,000 monetary
year before.
in monetary
gifts than
than she
her daughter
her sons
not explain
explain why
she
daughter less
she gave
she gave
she
less in
sons also
also does
gave her
gave her
does not
monetary gifts
Why she

Victoria’s granddaughter,
chose
disinherit her
her on
to disinherit
on February
As Victoria’s
Kate Laxson,
chose to
1990. As
granddaughter, Kate
testified,
Laxson, testified,
February 14,
14, 1990.
explaining the
her grandmother
the boys,
the disproportionate
grandmother favored
gifts.
her
boys, well
well explaining
disproportionate monetary
favored the
monetary gifts.

Thus,
within the
time frame
that Victoria
the Court
the relevant
there is
frame that
ﬁnds there
is no
no evidence
relevant time
Victoria
Court finds
evidence Within
Thus, the
disinherit her
her daughter
would naturally
or grandchildren.
grandchildren.
daughter or
would
intentionally disinherit
naturally intentionally

8.
8.

Faucher’s testimony
Father
Father Faucher’s
relationship
and relevant
the relationship
relevant to
to the
credible and
was credible
testimony was
between
and his
his mother.
mother.
Vernon and
between Vernon

Victoria’s priest
Father
was Victoria’s
priest for
years and
F aucher credibly
the court
trial. He
for 13
Father Faucher
testified at
at the
He was
13 years
court trial.
and
credibly testified
Victoria’s state
had
was not
Smith family
mind
the Smith
His testimony
not relevant
known the
relevant to
to Victoria’s
of mind
since 1950.
state of
had known
1950. His
testimony was
family since

on
years before
than 20
Will at
the will
on February
more than
20 years
when she
at issue.
before when
she executed
executed the
issue. However,
However,
February 14,
1990, more
14, 1990,
his
particular, it
In particular,
it
his testimony
the relationship
her son,
relationship between
Victoria and
Vernon. In
and her
described the
between Victoria
testimony described
son, Vernon.
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-- Whether
the elements
was relevant
undue influence
whether Victoria
relevant to
to two
of the
elements of
of undue
inﬂuence -Victoria was
to
subject to
was
two of
was subject

Vernon’s influence
Vernon’s
whether Vernon
undue influence
his
inﬂuence over
Vernon had
to exercise
inﬂuence and
exercise undue
had aa tendency
and Whether
over his
tendency to
mother.
mother.

in her
F aucher testified
While
with most
people, Father
was
her general
Father Faucher
While in
general dealings
most people,
testiﬁed Victoria
Victoria was
dealings with

“deeply appreciated
not easily
strong-willed, opinionated
strong-willed,
he also
testiﬁed she
opinionated and
she “deeply
appreciated
and not
also testified
inﬂuenced, he
easily influenced,
men” and
men” because
“strong men”
strong
been subject
because she
strong men”
to influence
inﬂuence by
to
and had
had always
she wanted
wanted to
subject to
always been
by “strong
that Vernon
The Court
man and,
them. The
please them.
persuasive man
ﬁnds that
Vernon K.
K. Smith,
is a
formidable and
Court finds
Jr. is
and persuasive
please
a formidable
Smith, Jr.
and,

him and
even
his advice.
his mother
mother listened
he concedes,
listened to
to him
followed his
and followed
even he
advice.
concedes, his
F aucher also
in 2007
that happened
that exposes
Father Faucher
lot
incident that
Father
testiﬁed about
an incident
happened in
also testified
2007 that
about an
exposes aa lot

it persisted
through the
the years.
The incident
the relationship
relationship between
about
persisted through
years. The
incident
Victoria and
and Vernon,
about the
between Victoria
as it
Vernon, as
Court’s finding
reinforces
intent to
ﬁnding that
that Vernon
with an
the Court’s
his mother
mother with
all
reinforces the
Vernon dominated
an intent
to appropriate
appropriate all
dominated his

It shows
her property
the lengths
lengths to
his design.
of
property to
would go
which he
of her
to himself.
himself. It
to which
he would
to carry
out his
design.
shows the
go to
carry out
Victoria
was an
part of
That was
important part
the Church
her life.
life. That
Victoria was
Church was
an important
of her
and the
devout Catholic,
was aa devout
was
Catholic, and
265-268. For
For example,
her check
confirmed
weekly payments
payments
conﬁrmed by
Exs. 265-268.
check ledgers.
she made
ledgers. See
made weekly
See e.g.,
e. g, Exs.
example, she
by her

to
the Church
auxiliaries and
to the
Church and
Church auxiliaries
church regularly.
attended church
and Church
and attended
regularly.
F aucher asked
In late
Father Faucher
her whether
In
be
following church
Whether she
church services,
late 2007,
she would
asked her
would be
services, Father
2007, following

interested
in making
making aa large
her husband
the Church
for aa memoriam
memoriam to
building fund
interested in
to her
large donation
donation to
to the
Church building
fund for
husband
F aucher she
like to
Father Faucher
and
would like
he
to make
make aa contribution,
to herself.
When she
told Father
herself. When
she would
and to
she told
contribution, he

because Father
recommended
F aucher knew
first discuss
this with
with Vernon,
all
Father Faucher
knew Vernon
Vernon handled
handled all
recommended she
she first
discuss this
Vernon, because
mother’s financial
important he
that
his mother’s
Following that
ﬁnancial decisions
his
was to
realized how
he was
to her.
her. Following
decisions and
and realized
how important

discussion,
At the
the time,
attending church
church and
to church.
church. At
never returned
returned to
she abruptly
and never
she
stopped attending
discussion, she
time, she
abruptly stopped
in 2013,
six years
attending
without ever
relied
years later,
relied on
on Vernon
Vernon to
to drive
her. She
drive her.
She died
died in
ever attending
later, without
2013, nearly
nearly six

church
In fact,
F aucher never
Father Faucher
her again.
church again.
never saw
again. In
again.
saw her
fact, Father
F aucher began
Father Faucher
calling her
her home.
The woman
coming to
When
When she
to church,
home. The
woman
she stopped
began calling
stopped coming
church, Father

who answered
wanted to
visit her
him Victoria
if she
ill. He
either not
not available
her and
told him
Victoria was
or ill.
He wanted
to Visit
who
available or
and if
she
answered told
was either
him from
from coming
her house.
her the
the sacrament
the sick.
The woman
coming to
was ill,
woman discouraged
of the
to her
sacrament of
sick. The
give her
discouraged him
house.
was
ill, give
Vernon’s law
He
began calling
who answered
with him.
him. The
calling Vernon’s
The man
man who
He began
to speak
Vernon was
ofﬁce to
law office
speak with
answered said
said Vernon
was

not
in the
F aucher made
with Vernon
not available.
Father Faucher
appointment to
the
Vernon in
an appointment
to have
coffee with
available. Finally,
made an
have coffee
Finally, Father
2008.99 Vernon
spring
him there
him and
spring 2008.
with him
gift. When
met with
memoriam or
there would
Vernon met
told him
no memoriam
or gift.
When
and told
would be
be no

99

According
was hospitalized
in early
fall. Victoria
fell in
then executed
earlier testimony,
and was
for aa fall.
hospitalized for
Victoria fell
Victoria then
According to
to earlier
2008 and
executed aa
testimony, Victoria
early 2008
“irrevocable,”
new
power of
was “irrevocable,”
attomey-in-fact. He
making Vernon
that this
this power
her attorney-in-fact.
claimed that
Vernon her
He claimed
of attorney
of attorney
new power
power of
attorney was
attorney making
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F aucher asked
Father Faucher
his mother
mother and
her the
the sacrament
the sick,
Father
visit his
he could
of the
to give
sacrament of
offered to
and offered
give her
asked if he
could Visit
sick,

him to
Vernon
not allow
Vernon would
to visit.
Visit.
allow him
would not
in time
it
time to
this incident
incident is
While this
While
undue influence,
is too
remote in
to be
to establish
establish undue
too remote
considered to
be considered
inﬂuence, it

demonstrates
would go
his mother
mother and
the lengths
lengths to
his control
which Vernon
control
to which
Vernon would
to isolate
continue his
isolate his
demonstrates the
and continue
go to
Court’s finding
It clearly
finding that
that Vernon
her and
her estate.
the Court’s
control
over
Vernon acquired
and her
corroborates the
acquired control
estate. It
over her
clearly corroborates
mother’s mind
mind before
over
will, and
until she
his mother’s
her will,
control until
retained such
before she
she made
and retained
she died.
over his
made her
such control
died.
mother’s Will
in 1990,
his mother’s
her well
control over
Subsequent
procuring his
will in
to procuring
he clearly
retained control
well
over her
Subsequent to
clearly retained
1990, he

Court’s findings.
It tends
beyond the
period when
when she
will. It
the Court’s
the period
the Will.
ﬁndings.
reinforce the
to reinforce
tends to
she executed
executed the
beyond

CONCLUSIONS
LAW
OF LAW
CONCLUSIONS OF
Victoria’s February
The
whether Victoria’s
will
The sole
the Court
is Whether
holographic will
Court is
before the
sole issue
1990 holographic
issue before
February 14,
14, 1990
Vernon’s undue
the product
was the
undue influence.
of Vernon’s
inﬂuence.
product of
was
Vernon’s own
The
previously ruled
pleadings created
presumption
that Vernon’s
The Court
Court previously
rebuttable presumption
own pleadings
created aa rebuttable
ruled that
that he
his mother
mother to
her 1990
that
will, because
was both
both aa beneﬁciary
beneficiary
he unduly
to execute
he was
inﬂuenced his
execute her
1990 will,
because he
unduly influenced

of
will and
with her.
the court
her will
relationship with
her. Therefore,
at the
Vernon had
of her
court trial,
had
and enjoyed
Therefore, at
trial, Vernon
fiduciary relationship
enjoyed aa fiduciary
“quantum” of
that presumption.
the burden
producing aa “quantum”
presumption.
the
of producing
of evidence
to rebut
rebut that
burden of
evidence to
mother’s earthly
The
previously ruled
The Court
all of
his mother’s
transferred all
Vernon improperly
of his
Court also
also previously
ruled Vernon
improperly transferred
earthly

“power
himself by
her “power
possessions to
exercising her
to himself
possessions
illegally exercising
by illegally

attorney.” On
of
of attorney.”
On July
Vernon
2012, Vernon
July 3,
3, 2012,

created
making his
limited liability
his mother
mother aa member
Properties L.L.C.,
member and
VHS Properties
and
created aa limited
liability company,
L.L.C., making
company, VHS
himself the
the managing
managing member.
The following
following day,
himself
on July
Vernon improperly,
member. The
and
2012, Vernon
improperly, and
July 4,
4, 2012,
day, on
Victoria’s real
without legal
all of
without
Properties
transferred all
legal authority,
of Victoria’s
real and
to VHS
personal property,
and personal
VHS Properties
authority, transferred
property, to
Victoria’s behalf
in reliance
that after
her power
The Court
signing on
after
further held
signing
on Victoria’s
behalf in
reliance on
on her
of attorney.
held that
Court further
power of
attorney. The

improperly
possessions to
then improperly
transferring all
all of
her earthly
of her
to VHS
Vernon then
VHS Properties,
Properties, Vernon
improperly transferring
improperly
earthly possessions
in VHS
that same
that same
his mother
mother of
her membership
divested
membership in
Properties that
exercising that
of her
VHS Properties
divested his
same day
same
day exercising

power of
gifting all
all of
her assets
all documents
himself. Vernon
of her
to himself.
Vernon drafted
of attorney,
drafted all
documents
power
assets to
effectively gifting
attorney, effectively
her behalf,
her power
There was
and
behalf, using
power of
on her
using her
of attorney.
no evidence
Victoria even
knew
and signed
evidence Victoria
even knew
signed on
was no
attorney. There

her
her son
all of
her property.
the Court
all transfers
transfers made
transferred all
of her
Court set
son had
had transferred
set aside
made
aside all
Therefore, the
property. Therefore,
Smith’s property,
Victoria’s power
pursuant to
it
that all
all Victoria
to Victoria’s
of attorney
Victoria H.
H. Smith’s
pursuant
and ruled
power of
ruled that
as it
attorney and
property, as

existed
was part
part of
parties failed
trial to
her estate.
The parties
on July
of her
failed to
to present
present any
at trial
to
existed on
estate. The
evidence at
2012, was
July 3,
any evidence
3, 2012,
Court’s prior
change
prior ruling.
the Court’s
ruling.
change the
the
power of
with
this new
the Court
her discussions
more expansive
expansive power
of attorney
follows her
Court ruled
new more
otherwise. Interestingly,
discussions with
ruled otherwise.
attorney follows
Interestingly, this
Father
Father Faucher.
Faucher.
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Victoria’s holographic
that Victoria’s
his mother
mother
Joseph
will should
invalid and
holographic Will
held invalid
should be
and his
Joseph argues
argues that
be held

deemed
proposition, aa testator
entitled to
While as
to have
intestate. While
general proposition,
testator is
is entitled
to dispose
of
have died
died intestate.
deemed to
dispose of
as a
a general

fit without
the dispositions
Without regard
property as
whether the
to Whether
appropriate or
or fair,
dispositions specified
regard to
specified are
she sees
are appropriate
as she
sees fit
fair,
property
where evidence
will is
the Will
the product
is the
Where
product
evidence proves
proves the

of
undue influence,
will
the Court
the will
of undue
Court may
rule the
inﬂuence, the
may rule

invalid.
invalid.
in order
it is
that in
The
undue influence
The Idaho
not
to establish
inﬂuence it
is not
held that
establish undue
order to
Idaho Supreme
Court early
Supreme Court
early held
either actual
domination or
necessary
prove circumstances
In Estate
Randall, 60
to prove
of either
or coercion.
circumstances of
coercion. In
actual domination
Estate of
60
necessary to
ofRandall,

“only positive
Idaho
positive and
proof required
The “only
afﬁrmative proof
P.2d 11 (1939).
is of
of facts
required is
Idaho 419,
facts and
and
and affirmative
93 P.2d
419, 93
(1939). The
inferred.” Id.
from which
which undue
circumstances
be reasonably
Id.
inﬂuence may
circumstances from
undue influence
reasonably inferred.”
may be
the following
the law
the above
the
Based
by the
following application
exist by
application of
on the
of the
to the
to exist
facts found
found to
law to
Based on
above facts

Vernon’s undue
was the
Court,
that the
Will was
the holographic
the Court
the product
holographic will
of Vernon’s
inﬂuence and
Court holds
holds that
product of
and
undue influence
Court, the
Smith died
that Victoria
The Court
The Court
is
further holds
therefore invalid.
Victoria H.
H. Smith
is therefore
invalid. The
intestate. The
Court further
holds that
Court also
died intestate.
also

appoints
Administrator pursuant
the estate
pending
to I.C.
to protect
protect the
appoints aa Special
15-3-614(b) to
pursuant to
Special Administrator
estate pending
I.C. §§ 15-3-614(b)
formal probate
creation
distribution.
creation of
of an
an inventory,
probate and
and distribution.
inventory, formal

I.
1.

At
was required
with evidence
At trial,
at
tending to
Vernon was
to come
to disprove
required to
forward with
trial, Vernon
disprove at
come forward
evidence tending
least
the four
least one of
of the
four prima facie elements
elements of
of undue
inﬂuence.
undue influence.
The
undue influence
well developed.
will invalid
A court
The law
the
invalid on
on undue
inﬂuence is
is well
on the
court may
law on
declare aa Will
developed. A
may declare

basis
basis

testator’s free
that the
the evidence
the testator’s
of
undue influence
was overcome
of undue
inﬂuence where
free agency
indicates that
Where the
evidence indicates
overcome
agency was

by another
person. The
undue influence
claiming undue
The party
another person.
inﬂuence (Joseph
H. Smith)
must prove
four
prove four
Smith) must
(Joseph H.
party claiming
by
in general
elements:
undue influence
by aa particular
particular person;
is subject
to undue
inﬂuence in
general or
or by
an
elements: (1)
person is
subject to
person; (2)
(1) aa person
(2) an

opportunity
undue influence;
part of
the part
the influencer
exert undue
exert undue
inﬂuencer to
to exert
disposition on
on the
of the
to exert
undue
inﬂuence; (3)
opportunity to
(3) aa disposition
indicating undue
influence;
undue influence.
result indicating
P.2d
inﬂuence. Gmeiner
Idaho 1,
and (4)
100 Idaho
592 P.2d
Gmeiner v.
v. Yacte,
inﬂuence; and
Yacte, 100
1, 7,
7, 592
(4) aa result

57,
undue influence
be
All four
met or
the claim
claim must
claim must
four elements
elements of
of an
an undue
inﬂuence claim
must be
or the
must be
63 (1979).
be met
(1979). All
57, 63
dismissed.
Arizmendez, 153
Idaho 609,
153 Idaho
288 P.3d
831 (2012);
dismissed. Quemada
P.3d 826,
v. Arizmendez,
See also
also
614, 288
Quemada v.
826, 831
609, 614,
(2012); See
Krebs v.
Krebs, 114
114 Idaho
P.2d 77,
81 (Ct.
App. 1988)
rebuttable
Krebs
Idaho 571,
v. Krebs,
759 P.2d
(Discussing rebuttable
1988) (Discussing
571, 575,
575, 759
(Ct. App.
77, 81
in undue
shifting in
presumption and
presumption
inﬂuence cases).
and burden
burden shifting
undue influence
cases).
testator’s Will
Where
beneficiary of
will is
fiduciary of
the testator,
the testator’s
there is
of the
of the
is a
Where aa beneﬁciary
is also
also a
a fiduciary
a
testator, there
10
inﬂuence.10
Will’s proponent
rebuttable
presumption of
In
proponent (Vernon)
In that
that instance,
the will’s
of undue
rebuttable presumption
undue influence.
bears
instance, the
(Vernon) bears

10

10“Fiduciary
in the
“‘Fiduciary relationships
placing property
property or
relationships are
are commonly
the hands
characterized by
hands of
or authority
of
one party
authority in
commonly characterized
party placing
by one
other.”’ Skinner
another
Bank Home
Home Mortgage,
Mortgage, 159
v. U.S.
another or
Skinner v.
act on
behalf of
the other.’”
authorized to
or being
being authorized
to act
on behalf
of the
Idaho 642,
US. Bank
159 Idaho
642, 647,
647,
“‘A fiduciary
365
relation created
relationship does
not depend
technical relation
P.3d 398,
or defined
created or
403 (2016).
upon some
deﬁned
some technical
depend upon
365 P.3d
does not
ﬁduciary relationship
398, 403
(2016). “‘A
“‘A
..” Id.
in
Id. “‘A fiduciary
position of
placed by
in law
in
imparts aa position
relationship imparts
law . . ..”
individual in
peculiar confidence
of peculiar
conﬁdence placed
one individual
ﬁduciary relationship
by one
.

.
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the burden
152 Idaho
the presumption.
rebutting the
the
presumption. In
In re
Estate of
of rebutting
re Estate
Idaho 933,
burden of
277 P.3d
938-39, 277
P.3d
933, 938-39,
Conway, 152
of Conway,

mother’s
385-86 (2012).
380,
the court
the Court
his mother’s
Before the
Vernon was
both his
court trial,
Court ruled
ruled Vernon
was both
trial, the
380, 385-86
(2012). Before

citing his
with his
his mother
mother citing
his own
relationship with
beneficiary and
statements found
found
and enjoyed
own statements
beneficiary
fiduciary relationship
enjoyed aa fiduciary
in his
Appointment of
Petition Appointment
in
Administrator and
Assignment
his Response
of Special
to Petition
Objection to
Special Administrator
and Assignment
and Objection
Response and
other pleadings.
of
Bank Home
Home Mortg,
Mortg., 159
of Powers
among other
Skinner v.
Idaho
pleadings. See
Powers and
and Duties,
159 Idaho
See Skinner
v. U.S.
US. Bank
Duties, among

642,
404 (2016).
the Court
there was
presumption
rebuttable presumption
Court ruled
P.3d 398,
ruled there
was aa rebuttable
365 P.3d
Therefore, the
642, 648,
648, 365
398, 404
(2016). Therefore,
that Vernon
that presumption.
of
by Vernon
of undue
inﬂuence by
Vernon and
Vernon must
must rebut
presumption. Quemada,
rebut that
Idaho
and that
153 Idaho
undue influence
Quemada, 153
this ruling
at
burden of
proof borne
by
not actually
the burden
ruling did
alter the
at 614,
at 831.
of proof
borne by
288 P.3d
did not
P.3d at
831. However,
However, this
actually alter
614, 288
the presumed
the burden
Joseph,
presenting evidence
presumed facts.
on the
of initially
facts.
burden of
evidence on
initially presenting
Joseph, only
only the

This
This principle
with the
principle is
the general
regarding presumptions
is consonant
general rule
presumptions
consonant with
rule regarding
enunciated
in I.R.E.
I.R.E. 301.
enunciated in
301.
[A]
party against
burden
it is
the burden
the party
presumption imposes
against whom
Whom it
is directed
on the
directed the
imposes on
[A] presumption
of
but
with the
the evidence
the presumption,
going forward
to rebut
or meet
meet the
of going
rebut or
forward with
evidence to
presumption, but
does
proof in
in the
shift to
risk of
the burden
not shift
the sense
the risk
to such
of proof
of the
of
burden of
such party
sense of
does not
party the
nonpersuasion,
whom it
it
trial upon
the party
the trial
which remains
remains throughout
throughout the
on Whom
upon the
nonpersuasion, which
party on
was originally
cast.
was
originally cast.
DaI’tV in
A
A Rule
in whose
it operates
from
presumntion relieves
the party
Rule 301
favor it
relieves the
301 presumption
operates from
Whose favor
presenting further
until the
further evidence
the presumed
the opposing
presenting
fact until
of the
opposing party
introduces
presumed fact
evidence of
partV introduces
substantial
Bongiovi v.
Jamison, supra.
supra.
the nonexistence
the fact.
of the
nonexistence of
of the
substantial evidence
fact. Bongiovi
evidence of
v. Jamison,
Thus,
in the
if Patricia
that aa
the present
Patricia introduced
demonstrating that
present case,
introduced evidence
evidence demonstrating
Thus, in
case, if
in
confidential
was instrumental
Arthur was
that Arthur
relationship existed
instrumental in
conﬁdential relationship
existed and
and evidence
evidence that
procuring the
would shift
with
Arthur to
shift to
then the
the deed,
the burden
procuring
to Arthur
to come
burden would
forward with
come forward
deed, then
evidence
prima facie elements
the four
tending to
of the
four primafacie
elements of
of undue
to disprove
at least
least one
one of
disprove at
evidence tending
undue
influence.
inﬂuence.

114 Idaho
Krebs v.
Krebs, 114
P.2d 77,
81 (Ct.
App. 1988).
Krebs
Idaho 571,
v. Krebs,
759 P.2d
1988).
571, 575,
575, 759
(Ct. App.
77, 81

Thus,
with evidence
the
the burden
going forward
While Vernon
Vernon had
of going
to rebut
rebut the
had the
burden of
forward with
evidence to
Thus, while
the ultimate
ultimate burden
presumption, Joseph
proof. Vernon
of proof.
Vernon needed
to present
present
retained the
burden of
Joseph retained
needed only
presumption,
only to

substantial
the presumption
the elements
presumption as
to at
at least
of the
elements of
of undue
to rebut
substantial evidence
inﬂuence.
rebut the
least one of
evidence to
undue influence.
as to

M

If he
A clear
then prove
all the
the elements
the evidence.
If
he did
must then
elements by
of the
clear
preponderance of
did that,
prove all
evidence. A
Joseph must
that, Joseph
by aa preponderance
Court’s analysis.
understanding of
the Court’s
critical to
understanding
of undue
inﬂuence is
is critical
to the
undue influence
analysis.
‘Undue influence’
inﬂuence’ is
‘Undue
but rather
used to
tort but
not aa tort
rather aa common
is not
common law
doctrine used
to avoid
law doctrine
and
avoid and
recover
property made
vulnerable
transfers of
of property
inter vivos
and testamentary
recover inter
made by
vivos and
testamentary transfers
by vulnerable
donors
who connived
property by
to persons
to obtain
obtain such
testators to
connived to
donors and
and testators
persons who
various
such property
by various
‘Undue
inﬂuence’
wrongful means.
omitted].
‘Undue
influence’
has
been
defined
as
the
wrongful
means. [footnote
has
deﬁned
been
as the
[footnote omitted].
another.’”
another
A fiduciary
in aa position
another . . . A
and exercise,
and does
and exercise
position to
is in
to have
have and
have and
inﬂuence over
exercise influence
over another.’”
does have
exercise, and
ﬁduciary is
Idaho First
First National
National Bank
Bank v.
Bliss Valley
Foods,
Inc.,
121
Idaho
266,
277,
824
P.2d
841,
852
(1991).
121
Inc.
824
Idaho
v. Bliss
P.2d
Idaho
852
841,
Valley Foods,
266, 277,
(1991).
,
.

.

.
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in
exercise
person, the
whose act
the person,
the validity
control over
sufﬁcient control
of Whose
is brought
brought in
of sufficient
exercise of
act is
over the
validity of
person’s free
him or
question,
that person’s
her to
constrain him
to destroy
free agency
or her
to do
and constrain
do
question, to
destroy that
agency and
if that
something
would not
been exercised.
that control
not have
not been
something he
control had
he or
or she
she would
had not
exercised.
have done
done if
In other
[footnote
undue influence
that deprives
other words,
inﬂuence is
is influence
inﬂuence that
one
deprives one
[footnote omitted].
omitted]. In
words, undue
person of
Will or
his or
her freedom
his or
her will
of his
or her
or her
of choice
or overcomes
or free
free agency
freedom of
person
choice or
overcomes his
agency
in its
[footnote
will of
the will
its place,
another in
of another
and substitutes
substitutes the
[footnote omitted]
[footnote omitted]
omitted] and
omitted]
place, [footnote
precludes the
judgment, [footnote
the exercise
of free
free and
or
deliberate judgment,
exercise of
and deliberate
precludes
[footnote omitted]
omitted] or
coerces
want to
into doing
that he
not want
something that
doing something
to do
he or
or she
person into
she does
coerces aa person
do [footnote
does not
[footnote
omitted]
would not
The
not have
for the
the influence.
or would
inﬂuence. [footnote
except for
have done
done except
[footnote omitted]
omitted] or
omitted] The
essence
that the
Will of
the will
the influencing
inﬂuencing party
of undue
inﬂuence is
is that
of the
undue influence
overpowered
essence of
so overpowered
party so
party’s act
the
will of
that the
the will
the other
the other
the act
the
other party
other party’s
of the
of the
act essentially
act of
became the
essentially became
party that
influencing
inﬂuencing party.
[footnote omitted].
omitted].
party. [footnote
AND U
The Court
Am. Jur.
UNDUE
25
URESS AND
NDUE IINFLUENCE
NFLUENCE §
25 Am.
2d D
DURESS
Court applied
applied these
these
Jur. 2d
36 (emphasis
(emphasis added).
added). The
§ 36

the facts
trial.
principles to
principles
to the
at trial.
facts established
established at

II.
11.

“quantum of
evidence” necessary
Vernon
that “quantum
failed to
the
Vernon failed
to produce
of evidence”
to rebut
rebut the
produce that
necessarv to
Smith’s will
presumption
will was
was the
the product
his undue
Victoria H.
presumption Victoria
H. Smith’s
of his
inﬂuence.
product of
undue influence.
“inﬂuencer’s” conduct
Any
ultimately focus
– in
in this
this case,
the “influencer’s”
must ultimately
on the
court analysis
conduct 7
focus on
analysis must
case,
Any court

Vernon’s conduct.
Vernon’s
conduct.

The
undue influence
the person
The focus
the conduct
of the
of an
an undue
inﬂuence inquiry
is on
on the
person allegedly
conduct of
focus of
inquiry is
allegedly
exercising
undue influence
whether that
unfair advantage
that person
exercising undue
inﬂuence and
an unfair
person gained
gained an
and Whether
advantage by
by
devices
which reasonable
The
improper. [footnote
regard as
reasonable people
people regard
devices which
as improper.
[footnote omitted].
omitted]. The
high pressure
hallmark
undue influence
hallmark of
that works
of undue
inﬂuence is
is high
on mental,
or
works on
pressure that
mental, moral,
moral, or
it is
emotional
weakness, and
emotional weakness,
is sometimes
referred to
to as
sometimes referred
and it
overpersuasion. [footnote
as overpersuasion.
[footnote
omitted].
upon the
person allegedly
mind of
the mind
Something must
must operate
of aa person
operate upon
omitted]. Something
allegedly unduly
unduly
person’s free
influenced
which has
controlling effect
the person’s
sufﬁcient to
effect sufficient
to destroy
free
inﬂuenced which
has a
a controlling
destroy the
person’s
agency
and
to
render
the
instrument
not
properly
an
expression
of
the
person’s
the
not
the
instrument
to
render
an
of
expression
and
properly
agency
it is
wishes but
but rather
wishes of
rather the
the expression
the wishes
the
another or
of the
of another
or others;
is the
expression of
Wishes
others; it
substitution
person exercising
mind of
mind of
the influence
for the
the mind
the
the mind
the person
exercising the
inﬂuence for
of the
of the
of the
substitution of
him or
person executing
instrument which
the instrument,
her to
the instrument
which
executing the
or her
to make
make the
person
causing him
instrument, causing
he
would not
not have
the
he or
or she
According to
to the
she otherwise
otherwise would
have made.
made. [footnote
[footnote omitted].
omitted]. According
R
ESTATEMENT, undue
undue influence
unfair persuasion
person WhO
who is
inﬂuence is
is unfair
of aa person
is dominated
persuasion of
RESTATEMENT,
dominated
by
person exercising
who, because
because of
the persuasion
the relation
relation between
exercising the
or who,
of the
the person
persuasion or
between
by the
in assuming
in aa manner
them,
person will
that that
that person
will not
not act
manner inconsistent
inconsistent
is justified
justiﬁed in
assuming that
act in
them, is
with his
welfare. [footnote
with
his or
her welfare.
or her
[footnote omitted].
omitted]. . . .
.

.

.

it
Undue
been described
inﬂuence has
of duress,
has been
but it
described as
Undue influence
species of
as a
a species
[footnote omitted]
omitted] but
duress, [footnote
has
been described
of fraud
or constructive
constructive
fraud [footnote
has also
also been
described as
species of
as a
a species
[footnote omitted]
omitted] or
it is
fraud.
prove fraud
not necessary
is not
to prove
to prove
fraud to
fraud. [footnote
prove
[footnote omitted].
omitted]. However,
However, it
necessary to
undue influence
often
be
present.
[footnote
often
although fraudulent
inﬂuence although
fraudulent conduct
present.
conduct may
undue
be
[footnote
may
omitted].
omitted].

25
URESS AND
NDUE IINFLUENCE
NFLUENCE §
AND U
Am. Jur.
UNDUE
25 Am.
2d D
DURESS
Jur. 2d
36 (emphasis
(emphasis added).
added).
§ 36
Evidence
it normally
of undue
inﬂuence is
is rarely
Evidence of
involves subtle
subtle and
and
undue influence
evident; it
normally involves
overtly evident;
rarely overtly
“The exertion
nuanced
behavior. “The
undue influence
usually aa subtle
subtle thing
by its
thing and
its very
exertion of
of undue
inﬂuence is
is usually
nature
and by
nuanced behavior.
very nature
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circumstances.” Id.
In other
the fact
other words,
usually involves
Id. In
words, the
fact
of dealings
an extended
dealings and
involves an
extended course
and circumstances.”
course of
usually

finder
between the
the influencer
the testator
the course
ﬁnder must
inﬂuencer to
testator and
to
must carefully
of conduct
consider the
and the
conduct between
course of
carefully consider
inﬂuencer’s coercion
An influencer’s
not be
blatant but
inferentially
be blatant
but may
be
to aa conclusion.
coercion may
conclusion. An
come to
inferentially come
may not
may be

indirect
indirect and
and sustained.
sustained.
that Vernon
the evidence
the court
the Court
finds that
Based
on the
at the
Vernon failed
failed to
to
court trial,
Court finds
presented at
evidence presented
Based on
trial, the

“that quantum
existed.”
that tends
that no
introduce
undue influence
of evidence
to show
no undue
inﬂuence existed.”
introduce “that
tends to
quantum of
evidence that
show that

if Vernon
minimal
with minimal
that even
the presumption
The Court
further finds
The
presumption with
Vernon had
ﬁnds that
Court further
rebutted the
had rebutted
even if

m

Vernon’s own Witnesses
evidence,
witnesses and
through Vernon’s
or through
and evidence
evidence produced
Joseph directly
produced aa
evidence, Joseph
directly or

Victoria’s Will
that Victoria’s
all her
her earthly
preponderance of
will leaving
possessions to
of evidence
leaving all
to Vernon
Vernon was
preponderance
evidence that
was
earthly possessions
Vernon’s undue
will is
the product
the Court
her holographic
the
product of
undue influence.
invalid
of Vernon’s
ﬁnds her
is invalid
inﬂuence. Therefore,
holographic will
Court finds
Therefore, the

and
Smith died
Victoria H.
H. Smith
intestate.
and Victoria
died intestate.
In arriving
that conclusion,
arriving at
its consideration
the Court
In
to evidence,
at that
consideration to
conﬁned its
Court confined
conclusion, the
evidence, acts,
acts,

statements
behaviors at
will in
in 1990.
time Victoria
the time
the Will
statements and
at or
or near
near the
Victoria executed
statements
and behaviors
executed the
1990. Thus,
Thus, statements

m

than aa year
not directly
the Court
or
While the
later are
or acts
occurring more than
relevant. While
Court allowed
are not
allowed some
acts occurring
some
directly relevant.
year later

clearly
in time
that evidence
time
remote evidence
to be
at trial,
introduced at
connected in
evidence to
evidence reasonably
be introduced
trial, only
reasonably connected
clearly remote
only that
Will’s execution
Court’s determination.
the Court’s
the will’s
before and
after the
determination.
relevant to
to the
execution was
before
and after
was relevant
Court’s decision,
However,
in the
the Court’s
the
remote to
to the
acknowledged in
evidence remote
as specifically
decision, evidence
speciﬁcally acknowledged
However, as

Will’s
in 1990
in the
the case
the
other issues
will’s execution
relevant to
to other
or may
execution in
corroborate the
1990 may
issues in
be directly
case or
directly relevant
may be
may corroborate
11
conclusions.11
Court’s conclusions.
Court’s
More
be considered
if the
the particular
element is
particular element
is
More remote
remote evidence
considered only if
evidence may
may be

M

in time
time to
the evidence
the Will’s
already
by aa preponderance
preponderance of
will’s
of the
to the
connected in
supported by
evidence reasonably
reasonably connected
already supported

execution.
execution.

11
11

“Evidence of
“Evidence
proponent subsequent
if itit tends
the proponent
the execution
the will
of conduct
of the
to the
of the
will is
is admissible
admissible if
to show
execution of
tends to
conduct of
show
subsequent to
executed.” See
at the
influence
See Estate
Estate of
Baker, 131
time the
the time
the will
131 Cal.
182 Cal.Rptr.
Cal.Rptr. 550,
inﬂuence at
will was
Cal. App.
App. 3d
was executed.”
3d 471,
557
471, 481,
481, 182
ofBaker,
550, 557
(Ct.
will were
were compelling
that proponent
after the
the execution
had continuing
continuing
compelling evidence
proponent had
App. 1982)
occurring after
of will
execution of
evidence that
(events occurring
1982) (events
(Ct. App.
decedent’s thought
control
In re
Mooney, 453
N.E.2d
until death);
prior to
thought process
for period
control over
to execution
re Estate
Estate of
execution until
period prior
453 N.E.2d
over decedent’s
process for
death); In
ofMooney,
1158,
1162
(1983);
In re
Jones, 320
In re
1162
re Ferrill,
P.2d 489,
re Estate
Estate of
640 P.2d
497 (N.M.
320 N.W.2d
N.W.2d 167,
170
Ferrill, 640
1158,
489, 497
167, 170
ofJones,
(NM. 1981);
1981); In
(1983); In
(S.D.1982);
Fite, 341
place subsequent
taking place
341 S.W.2d
v. File,
to execution
admissible
execution admissible
Wilhoil v.
818 (Mo.1960)
subsequent to
S.W.2d 806,
(events taking
806, 818
(S.D.1982); Wilhoit
(M01960) (events
decedent’s property
to
plan by
all decedent’s
relationship between
general plan
obtain all
and to
the continuing
continuing relationship
to show
to obtain
to show
defendant to
show general
show the
between
property and
by defendant
914-15 (Mich.
testatrix and
testatrix
Haines v.
N.W. 911,
and defendant);
v. Hayden,
54 NW.
of events
to
events subsequent
subsequent to
(evidence of
911, 914-15
(Mich. 1893)
defendant); Haines
1893) (evidence
Hayden, 54
indications” of
“fortify antecedent
execution
undue influence).
and undue
For example,
fraud and
which tends
to “fortify
antecedent indications”
of fraud
execution tended
tends
tended to
evidence which
example, evidence
inﬂuence). For
an ongoing
to
after execution
relationship between
and aa beneficiary
and after
testator and
relevant
ongoing relationship
to show
occurring before
is relevant
execution is
before and
show an
between aa testator
beneﬁciary occurring
and
In re
Ferrill, 640
which tends
that the
at 497.
and admissible.
the beneficiary
re Ferrill,
to show
P.2d at
admissible. In
“[e]Vidence which
tends to
640 P.2d
show that
497. Moreover,
beneﬁciary
Moreover, “[e]vidence
testator’s mind
acquired
will was
at
mind before
the testator’s
the will
and retained
the period
retained such
control over
control beyond
acquired control
period at
before the
was made,
over the
such control
made, and
beyond the
....” Estate
267—70 (Vt.
which the
was executed,
Laitinen, 483
the will
which
will was
is admissible
admissible ....”
Estate of
A.2d 265,
483 A.2d
executed, is
ofLailinen,
1984).
265, 267–70
(Vt. 1984).
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A.
A.

Vernon’s undue
Victoria
and Vernon
Victoria was
to Vernon’s
inﬂuence and
Vernon introduced
no
introduced no
was subject
undue influence
subiect to
evidence
the contrary.
to the
evidence to
contrary.

In order
that aa Will
the party
claim that
In
will was
was procured
procured by
by undue
to succeed
on aa claim
order to
undue influence,
succeed on
inﬂuence, the
party
making the
that the
making
undue
the claim
the testator
claim [Joseph]
must establish
testator [Victoria]
to undue
establish that
susceptible to
was susceptible
[Victoria] was
[Joseph] must

“domination by
the
the alleged
inﬂuencer [Vernon].
influence
inﬂuence is
is defined
inﬂuence by
deﬁned as
alleged influencer
Undue influence
as “domination
[Vernon]. Undue
by the
by the
that his
Will of
guilty
the testator
extent that
his free
the will
testator to
to such
an extent
free agency
is destroyed
of
and the
over the
such an
destroyed and
guilty party
agency is
party over

testator.” King
that of
for that
the testator.”
410
another person
another
King v.
MacDonald, 90
of the
person substituted
Idaho 272,
substituted for
v. MacDonald,
90 Idaho
272, 279,
279, 410

citing In
P.2d
In re
Eggan ’5 Estate,
P.2d 969,
re Eggan’s
P.2d 563
Idaho 328,
972 (1965)
86 Idaho
386 P.2d
563 (1963).
Estate, 86
328, 386
969, 972
(1963).
(1965) citing

‘Susceptibility,
‘Susceptibility, as
the general
element of
an element
of undue
general state
of
state of
concerns the
undue influence,
as an
inﬂuence, concerns
mind
was of
mind of
the testator:
the improper
improper
Whether he
of the
he was
of aa character
to the
character readily
testator: whether
subject to
readily subject
influence
where unfair
unfair
will look
The court
inﬂuence of
of others
others . . . The
look closely
at transactions
transactions where
court will
closely at
enfeebled.’
advantage
been taken
taken of
of one
is aged,
sick or
or enfeebled.’
to have
one who
WhO is
advantage appears
have been
appears to
aged, sick
‘It is
in 66 Wigmore,
Gmeiner
P.2d 57,
is said
Idaho 1,
100 Idaho
592 P.2d
Gmeiner v.
said in
63 (1979).
v. Yacte,
Wigmore,
Yacte, 100
(1979). ‘It
57, 63
1, 7,
7, 592
‘The
EVIDENCE
E
VIDENCE §
1738
(3d
ed.
1940),
at
page
121:
‘The
existence
of
undue
influence
121:
at
of
inﬂuence
existence
1738
undue
ed.
page
1940),
(3d
§
testator’s incapacity
involves
pressure
the testator’s
of the
to resist
resist pressure
consideration of
involves incidentally
incidentally aa consideration
incapacity to
in general
and
whether in
by aa particular
particular person
his susceptibility
general or
or by
to deceit,
person . . .
and his
susceptibility to
deceit, Whether
Undue
been defined
by the
the guilty
the
domination by
inﬂuence has
defined as
has been
over the
Undue influence
as domination
guilty party
party over
testator
will of
that his
extent that
his free
the will
another
testator to
to such
an extent
free agency
is destroyed
of another
and the
such an
destroyed and
agency is
testator.’
person substituted
that of
for that
the testator.’
of the
person
substituted for
.

.

.

.

.

.

972-73 (1965)
King v.
MacDonald, 90
King
410 P.2d
P.2d 969,
Idaho 272,
v. MacDonald,
90 Idaho
(emphasis added).
272, 279,
added).
279, 410
969, 972-73
(1965) (emphasis
121 (cited
EVIDENCE
the Idaho
According
VIDENCE §
page 121
by the
According to
to 6
at page
Idaho
1738 (3d
6 Wigmore,
ed. 1940),
Wigmore, E
(cited by
1940), at
(3d ed.
§ 1738

Supreme
MacDonald), this
proven by
was
in MacDonald),
this element
either showing
the testator
element may
showing the
testator was
Court in
Supreme Court
be proven
may be
by either
“inﬂuencer’s” influence:
the “influencer’s”
generally
or subject
to the
to influence
inﬂuence [i.e.,
inﬂuence:
weak minded]
subject to
subject to
generally subject
minded] g
[i.e., weak
‘The existence
‘The
undue influence
of undue
inﬂuence or
or deception
existence of
deception involves
involves incidentally
incidentally aa
testator’s incapacity
consideration
pressure and
the testator’s
his susceptibility
of the
to resist
resist pressure
to
consideration of
and his
susceptibility to
incapacity to
in general
deceit,
whether in
particular person.
person. This
This requires
general or
or by
consideration
requires aa consideration
a particular
deceit, Whether
by a
of
particular
his state
for particular
including his
dislike for
of affections
affections or
or dislike
of many
state of
circumstances, including
many circumstances,
persons, beneﬁted
benefited or
by the
not benefited
the will;
his inclinations
inclinations to
of his
to obey
or to
to
or not
beneﬁted by
persons,
will; of
obey or
in general,
resist
with
his mental
mental and
emotional condition
condition with
resist these
of his
these persons;
and emotional
general, of
persons; and,
and, in
All utterances
reference
persons concerned.
the persons
its being
of the
to its
being affected
reference to
utterances and
affected by
and
concerned. All
any of
by any
conduct,
this sort
mental condition,
affording any
indication of
of this
sort of
of mental
are
condition, are
therefore, affording
conduct, therefore,
any indication
in order
admissible,
too
remote)
that from
from these
the condition
times (not
condition at
at various
order that
these the
too
various times
admissible, in
remote)
(not
issue.’
in issue.’
inferring his
may
be used
used as
time in
the basis
for inferring
his condition
the time
condition at
at the
basis for
as the
may be

MacDonald, 90
it is
410 P.2d
not necessary
at 279,
P.2d at
at 972
to
is not
Idaho at
972 (emphasis
90 Idaho
MacDonald,
Moreover, it
(emphasis added).
necessary to
added). Moreover,
279, 410
prove actual
MacDonald court
The MacDonald
domination. The
court observed:
prove
actual domination.
observed:
‘In Estate
in order
that in
‘In
Estate of
Randall, 60
we held
undue
P.2d 1,
held that
to show
Idaho 419,
order to
show undue
60 Idaho
93 P.2d
419, 93
ofRandall,
1, we
it is
not necessary
either actual
influence
prove circumstances
domination or
inﬂuence it
is not
to prove
of either
or
circumstances of
actual domination
necessary to
that the
coercion;
proof required
the only
afﬁrmative proof
is of
of facts
positive and
required is
facts and
and affirmative
and
coercion; that
only positive
from which
circumstances
undue influence
for
which undue
inﬂuence may
circumstances from
be reasonably
inferred, for
reasonably inferred,
may be
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in the
instance,
beneficiary was
preparation and
that the
the beneﬁciary
the preparation
the
of the
execution of
active in
and execution
was active
instance, that
will. We
that the
the mere
relation between
will.
further held
conﬁdential relation
mere existence
of aa confidential
held that
existence of
between aa
We further
it
in his
testator
beneficiary in
undue influence
unless it
Will does
his will
not establish
testator and
inﬂuence unless
establish undue
and aa beneﬁciary
does not
will.’
in the
appears
beneficiary was
was active
preparation and
that the
the beneﬁciary
the preparation
the will.’
of the
execution of
active in
and execution
appears that
In
In re
Lunders’ Estate,
Estate, supra,
74 Idaho
at 454,
P.2d at
at 1006.
re Lunders’
Idaho at
263 P.2d
1006. See
See also
also
supra, 74
454, 263
Swaringen
Swanstrom,
67
Idaho
245,
175
P.2d
692
(1946).
Swaringen v.
P.2d
Idaho
175
692
v. Swanstrom, 67
245,
(1946).
that there
the Court
410 P.2d
there was
Id. at
was aa presumption
presumption of
of undue
P.2d at
at 973.
at 280,
Court already
ruled that
Id.
undue
Because the
973. Because
already ruled
280, 410

that his
influence,
was required
not susceptible
his mother
mother was
Vernon was
to introduce
to
introduce some
required to
susceptible to
some evidence
evidence that
was n_0t
inﬂuence, Vernon
his domination.
domination.
his

Vernon
his mother
mother sign
her
the only
present and
Vernon testified
testiﬁed he
he was
person present
and witnessed
witnessed his
sign her
was the
only person
Court’s findings
findings
not give
her advice.
the Court’s
holographic will;
holographic
based on
he claimed
he did
on the
claimed he
did not
give her
advice. However,
However, based
will; he

Will’s preparation
in the
her With
the will’s
of
provide her
with advice.
preparation
of fact,
Vernon did
Vernon was
did provide
active in
advice. Therefore,
was active
Therefore, Vernon
fact, Vernon

and
his testimony.
to his
execution contrary
and execution
testimony.
contrary to
that his
the presumption
his mother
mother was
his influence,
the only
To
was overly
presumption that
To rebut
to his
rebut the
vulnerable to
inﬂuence, the
overly vulnerable
only

mother’s lack
evidence
that his
his
his mother’s
regarding his
Vernon introduced
lack of
of susceptibility
to influence
inﬂuence was
introduced regarding
evidence Vernon
was that
susceptibility to

mind of
this
her own.
mother,
strong-willed, opinionated,
While this
of her
and had
had aa mind
own. However,
was strong-willed,
opinionated, and
Victoria, was
mother, Victoria,
However, while

evidence
was not
it is
that she
that
not susceptible
to influence
inﬂuence generally,
is not
she was
susceptible to
evidence may
evidence that
suggest that
generally, it
n_0t evidence
may suggest
“quantum of
Vernon’s specific
evidence”
It is
that “quantum
not susceptible
not that
she
was not
to Vernon’s
is not
of evidence”
inﬂuence. It
she was
speciﬁc influence.
susceptible to
Vernon’s undue
necessary
was susceptible
undue influence.
that she
the presumption
presumption that
to overcome
to Vernon’s
He
inﬂuence. He
she was
susceptible to
overcome the
necessary to
immune to
his power.
demonstrating she
introduced
power.
to his
introduced no
credible evidence
she was
evidence demonstrating
was immune
@ credible

In Yribar
In
this court
416 P.2d
164 (1966),
91 Idaho
P.2d 164
Yribar v.
Idaho 105,
court approved
approved aa
v. Fitzpatrick,
Fitzpatrick, 91
105, 416
(1966), this
‘undue influence’
inﬂuence’ as
definition
the
guilty
party
deﬁnition of
the
the
domination by
of ‘undue
being domination
over the
as being
guilty
party over
by
testator
that his
will of
extent that
his free
the will
another
testator to
to such
an extent
free agency
is destroyed
of another
and the
such an
destroyed and
agency is
In order
person substituted
that of
for that
the testator.
of the
to apply
of law
to
testator. In
person
order to
these rules
rules of
law to
substituted for
apply these
first be
decide
Will contest
the facts
The recitation
recitation of
of course,
must first
of
contest case,
facts must
found. The
decide aa will
be found.
course, the
case, of
the
will contest
the foregoing
the
foregoing rules
concerning Will
of law
is made
to demonstrate
demonstrate the
contest cases
rules of
law concerning
made to
cases is
in this
it is
necessity
when it
this type
explicit findings
ﬁndings of
of explicit
is
of fact
fact in
of case,
necessity of
especially when
case, especially
type of
appealed
from aa magistrate
the district
the grounds
district court
magistrate court
to the
on the
of
court to
court on
grounds of
appealed from
insufficiency
will to
probate.
the record
the Will
of the
to sustain
an order
to probate.
sustain an
order denying
record to
insufﬁciency of
denying the
Stibor’s Estate,
In re
In
re Stibor’s
Vernon failed
failed to
to
P.2d 357,
Idaho 162,
525 P.2d
96 Idaho
360 (1974).
Because, Vernon
Estate, 96
162, 165,
165, 525
357, 360
(1974). Because,

rebut
presumption, Joseph
was susceptible
that she
the presumption,
not have
to introduce
to
introduce any
rebut the
did not
she was
susceptible to
have to
evidence that
Joseph did
any evidence
Vernon’s influence.
Vernon’s own
Vernon’s
trial evidence
the inference
strong
inference that,
inﬂuence. However,
own trial
created the
evidence created
as strong
However, Vernon’s
that, as

willed as
was unduly
his influence.
his mother
mother was
willed
to m
inﬂuence.
she was
indeed his
susceptible to
as she
was generally,
unduly susceptible
generally, indeed
For
him and
For example,
his mother
mother trusted
his
Vernon conceded
relied on
on his
since 1971,
and relied
trusted him
conceded his
example, since
1971, Vernon
advice,
him and
his advice.
including legal
legal advice.
He even
explained why
trusted him
she trusted
and his
even explained
advice. He
advice. See
See e.g.,
e. g,
advice, including
Why she
Transfer,
All Property
Smith to
from Victoria
Interests from
of All
Victoria H.
H. Smith
to VHS
and Sale
VHS
Sale of
Transfer. Conveyance,
Property Interests
Convevance. and
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trial evidence
that during
the
the trial
Properties
during the
Properties L.L.C..
he introduced
demonstrated that
introduced demonstrated
L.L.C.. Moreover,
evidence he
Moreover, the
in aa very
time frame,
relevant
behalf in
very questionable
her to
his behalf
relevant time
he could
inﬂuence her
to act
on his
questionable and
act on
and
could influence
frame, he

him purchase
his
the Raymond
potentially fraudulent
fraudulent scheme.
Street property
to (in
helped him
She helped
scheme. She
purchase the
potentially
property to
Raymond Street
(in his

it was
own
potential implication
was part
part of
property.
marital property.
implication it
the marital
the potential
of the
own words)
avoid the
words) avoid
This was
her to
ﬁle an
affidavit
This
Vernon also
to file
an affidavit
religious woman.
inﬂuenced her
woman. Yet,
also influenced
was aa devoutly
devoutly religious
Yet, Vernon
in his
in the
During
on
behalf in
property in
his behalf
his divorce
the property
the divorce
on his
much of
of the
hers. During
arguing much
divorce arguing
divorce was
was actually
actually hers.

time frame
the will,
the relevant
frame surrounding
the
will, Victoria
surrounding the
Victoria also
relevant time
Vernon over
of itit
also gave
over $40,000
gave Vernon
$40,000 (most
(most of

between December
were listed
EX. 265.
March 1990).
listed as
December 1989
and March
1989 and
265. Approximately
between
as
See Ex.
Approximately $10,000
1990). See
$10,000 were
In addition,
making some
his child
child support
loans.
Id. In
payments and
of his
he even
testiﬁed she
support payments
and
she was
loans. Id.
some of
even testified
was making
addition, he

During that
that testimony.
that same
time frame
the exhibits
paying other
Id. During
exhibits supported
other costs;
frame Victoria
Victoria
supported that
same time
testimony. Id.
costs; the
paying

gave
Id.
in loans
in aa gift.
gift. Id.
her other
other son,
consisting of
of $13,200
loans and
and $9,999
gave her
Joseph, $23,199
$23,199 consisting
$13,200 in
son, Joseph,
$9,999 in
fail to
that not
the presumption,
the totality
the
The Court
not only
The
but the
he fail
to rebut
of the
ﬁnds that
rebut the
Court finds
did he
presumption, but
totality of
only did
Victoria’s Will
evidence
will by
that Vernon
the inference
the ability
inference that
to overcome
Vernon had
supports the
had the
overcome Victoria’s
evidence supports
ability to
by aa
ﬁrst element
the evidence.
The first
preponderance of
undue influence
was met.
element of
of the
of undue
inﬂuence was
met.
preponderance
evidence. The

B.
B.

Vernon
had the
the opportunity
Victoria to
to subject
Vernon had
to undue
inﬂuence.
undue influence.
opportunitv to
subiect Victoria

While
without actual
that he
not have
While Vernon
attempts to
he did
an
Vernon attempts
to argue,
did not
have an
actual evidence,
evidence, that
argue, Without
that argument
his mother
mother to
his
opportunity
undue influence,
argument is
to subject
to undue
is specious.
According to
to his
subject his
specious. According
inﬂuence, that
opportunity to

own
pleadings, she
in court
him above
his pleadings,
his advice,
statements in
relied on
on his
trusted him
court and
own statements
and his
she trusted
above anyone
advice,
anyone else,
else, relied
his help
help for
for nearly
the February
His law
Will. His
and
prior to
to the
sought his
Ofﬁce
and sought
law office
1990 will.
February 14,
nearly twenty
twenty years
14, 1990
years prior

resided
paid his
in her
him money.
her building.
his child
child support
other expenses.
building. She
support and
and other
She paid
She loaned
loaned him
resided in
expenses. She
money.

limit his
it is
his actual
not limit
his opportunity
Where
unduly influence
is his
to unduly
inﬂuence her;
he actually
Where he
lived did
did not
actual
opportunity to
actually lived
her; it
contact.
contact.
Victoria’s business
the Will’s
during and
after the
Before,
will’s execution,
Vernon handled
legal
handled Victoria’s
and after
and legal
business and
execution, Vernon
Before, during

affairs.
visited her
that he
her and
not have
he did
affairs. He
He frequently
he introduced
no evidence
an
introduced no
and he
did not
evidence that
have an
frequently Visited
the only
her
opportunity
person present
present when
to unduly
inﬂuence her.
her. He
He was
when she
she executed
also the
executed her
was also
opportunity to
unduly influence
only person

will.
Will.
Thus,
presumption. The
that not
fail to
not rebut
the presumption.
The Court
not only
finds that
he did
he fail
to rebut
rebut the
Court finds
rebut
did not
did he
Thus, he
only did
the
presumption, but
but the
that Vernon
the presumption,
the totality
the evidence
the inference
the
inference that
of the
Vernon had
supports the
had the
evidence supports
totality of
opportunity
preponderance of
undue
her by
the evidence.
The second
element of
to influence
inﬂuence her
of the
of undue
evidence. The
second element
opportunity to
by aa preponderance
influence
was met.
inﬂuence was
met.
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C.
C.

Vernon
that he
not rebut
the presumption
had aa disposition
exert undue
presumption that
he had
disposition to
to exert
Vernon did
rebut the
did not
undue
influence.
inﬂuence.

inﬂuencer’s disposition
third element
The third
the influencer’s
exert undue
element of
The
undue influence
undue
of undue
inﬂuence centers
on the
disposition to
to exert
centers on
“examines the
influence.
undue influencer
the Court
the character
the alleged
inﬂuencer to
Here the
activities of
of the
to
inﬂuence. Here
character and
Court “examines
and activities
alleged undue

testator.” Gmeiner,
his conduct
the testator.”
Whether his
determine whether
determine
unfair advantage
to take
take unfair
of the
conduct was
advantage of
designed to
was designed
Gmeiner,

100
The Idaho
further explained:
at 8,
P.2d at
at 64.
explained:
Idaho at
Idaho Supreme
Court further
100 Idaho
592 P.2d
64. The
Supreme Court
8, 592
‘Disposition,’ in
in this
‘Disposition,’
this sense,
than simply
the performance
performance of
of acts
of
must mean
mean more
more than
acts of
sense, must
simply the
kindness
the hope
material gain.
which assumes
kindness accompanied
of material
gain. One
factor which
hope of
One factor
accompanied by
assumes
by the
critical
whether or
not the
the alleged
critical importance
importance is
inﬂuencer took
is whether
or not
took an
an active
alleged undue
active
undue influencer
grantor’s
in preparation
part in
Will or
part
the will
The beneficiary
preparation and
of the
or deed.
of aa grantor’s
execution of
and execution
deed. The
beneﬁciary of
in encouraging
if he
largesse
will be
viewed more
been active
the
he has
more suspiciously
encouraging the
has been
active in
largesse Will
be Viewed
suspiciously if
in contacting
in preparing
transfer,
the attorney
preparing and
the documents.
contacting the
or in
and typing
documents. See
See
transfer, in
attorney or
typing the
McNabb v.
Brewster, supra;
supra; In
In re
supra. While
the
While none
re Estate
none of
of the
McNabb
Estate of
v. Brewster,
Randall, supra.
of Randall,
it
above
factors
is
per
se
indicative
of
undue
influence,
Mollendorf
v.
Derry,
supra,
is
per
indicative
of
factors
undue inﬂuence, Mollendorfv. Derry, supra, it
se
above
it can
is
be found
be shown
that
that undue
to be
is clear
inﬂuence is
is less
found where
Where it
shown that
clear that
can be
less likely
undue influence
likely to
the
was not
Dickey
grant was
the grant
not made
the request,
the grantee,
direction of
at the
or direction
of the
suggestion or
made at
grantee, Dickey
request, suggestion
142 P.2d
in
v.
where the
the grantee
not active
P.2d 597
grantee was
Idaho 247,
active in
597 (1943);
was not
v. Clarke,
65 Idaho
Clarke, 65
247, 142
(1943); Where
the
preparation or
Kelley v.
supra; or
where
the preparation
the documents,
or execution
of the
or Where
execution of
v. Wheyland,
documents, Kelley
Wheyland, supra;
grantor’s
disinterested
was sought
parties were
third parties
the grantor’s
informed of
of the
disinterested advice
sought and
and third
were informed
advice was
intentions.
intentions.
64765 (emphasis
Gmeiner,
879, 592
The evidence
P.2d 57,
Idaho 1,
100 Idaho
592 P.2d
evidence clearly
Gmeiner, 100
(emphasis added).
clearly
added). The
57, 64–65
1, 8–9,

The evidence
establishes
that. The
Victoria never
Vernon conceded
disinterested advice;
never sought
sought disinterested
establishes Victoria
evidence also
also
conceded that.
advice; Vernon

clearly
years third
nothing of
third parties
that neither
that for
neither
her decision,
for many
parties knew
knew nothing
of her
establishes that
and that
decision, and
Clearly establishes
many years
In addition,
them until
disinherit them
nor his
his family
her decision
her death.
Joseph
was aware
until her
of her
to disinherit
decision to
death. In
Joseph nor
aware of
addition,
family was

Will’s language
given
Will and
the Court
her will
the will’s
the circumstances
ﬁnds Vernon
Vernon
surrounding her
given the
Court finds
circumstances surrounding
language itself,
and the
itself, the
in the
It is
the only
for the
the odd
the Will’s
explanation for
will’s preparation
was actively
preparation and
is the
execution. It
involved in
and execution.
odd
was
actively involved
only explanation

language.
would prepare
It defies
their close
that given
Will she
the will
relationship she
logic that
given their
prepare the
she would
she
deﬁes logic
close advisory
language. It
advisory relationship
him to
it and
not ask
his advice.
did,
to witness
witness it
ask him
and not
ask his
advice.
did, ask

Every
unique and
be carefully
the facts
There are
patterns of
is unique
must be
no set
of
examined. There
facts must
and the
are no
set patterns
case is
carefully examined.
Every case

It is
from the
the individual
be drawn
behavior. It
on inferences
inferences to
to be
individual circumstances.
is clearly
drawn from
dependent on
circumstances.
behavior.
clearly dependent
Finally,
which cannot
there are
patterns of
cannot be
anticipated
of behavior
miscellaneous patterns
behavior which
are miscellaneous
be anticipated
Finally, there
from case
because they
vary from
behavior may
to case.
to
such behavior
because
case to
case. Nonetheless,
serve to
Nonetheless, such
they vary
may serve
faith
the good
ground
inference of
an inference
of undue
inﬂuence or
or may
to demonstrate
demonstrate the
ground an
undue influence
serve to
good faith
may serve
in the
For example,
the McNabb
the recipient
and
McNabb case,
recipient
of aa given
given transaction.
transaction. For
and honesty
example, in
honesty of
case, the
didn’t remember
ﬁrst denied
of
later said
of aa deed
receiving it,
remember receiving
receiving it,
denied receiving
she didn’t
and
said she
deed first
it, later
it, and
in requesting
then concealed
from county
indigent aid
then
its existence
for
authorities in
requesting indigent
existence from
aid for
concealed its
county authorities
In the
the
Randall case,
the grantor.
272 P.2d
the Randall
the recipients
grantor. 75
recipients of
at 317,
P.2d at
at 300.
of
Idaho at
75 Idaho
300. In
case, the
317, 272
testator’s will.
the
bequest were
were found
will. The
the bequest
the testator’s
The original,
to have
altered the
found to
and altered
have retyped
original,
retyped and
‘lost.’ 60
which was
been ‘lost.’
which
to them,
to have
at 442,
Idaho at
favorable to
less favorable
said to
have been
was less
was said
60 Idaho
93
them, was
442, 93
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P.2d
in the
Englesby case,
11. Conversely,
the Englesby
the court
the fact
P.2d at
at 11.
fact
court was
impressed by
was impressed
Conversely, in
case, the
by the
one’s
in keeping
that
with the
that aa deed
farm to
than to
rather than
the
keeping with
of one’s farm
to aa son
to aa daughter
daughter was
son rather
deed of
was in
Finnish-American custom
might have
Finnish-American
that the
the elderly
grantor might
to
custom that
expected to
have been
been expected
elderly grantor
follow.
at 22,
P.2d at
at 1056.
follow. 99
Idaho at
1056.
99 Idaho
576 P.2d
22, 576
In short,
In
undue influence
the factors
which may
inference of
to ground
an inference
of undue
inﬂuence and
factors which
ground an
and
serve to
short, the
may serve
those
which may
human nature
inference are
an inference
to negate
those which
negate such
are as
varied as
nature
such an
as varied
as human
serve to
may serve
If aa plaintiff
itself.
plaintiff shows
that would
the existence
of circumstances
of aa sort
sort that
existence of
itself. If
circumstances of
would
shows the
warrant an
undue influence
jury then,
warrant
inference of
of course,
an inference
of undue
inﬂuence by
reasonable jury
then, of
course,
by aa reasonable
defendant
not entitled
the burden
entitled to
is not
to aa directed
of
He must
must shoulder
defendant is
directed verdict.
verdict. He
shoulder the
burden of
coming
jury verdict.
verdict. If,
risk of
explain his
his conduct
the risk
coming forward
to explain
or run
of an
an adverse
run the
forward to
conduct or
adverse jury
If,
plaintiff’s rebuttal
defendant’s explanation,
after
by plaintiff’s
the
hearing defendant’s
after hearing
rebuttal evidence,
followed by
explanation, followed
evidence, the
it will
jury finds
plaintiff.
then it
will find
that undue
ﬁnd for
for the
the plaintiff.
inﬂuence has
ﬁnds that
has been
been exercised,
undue influence
exercised, then
jury
64765 (emphasis
Gmeiner,
879, 592
at 8–9,
P.2d at
at 64–65
rise to
to an
an
Idaho at
facts may
100 Idaho
592 P.2d
give rise
Various facts
Gmeiner, 100
(emphasis added).
added). Various
may give
12
12
inference.
inference.

‘disposition’
in dealing
Another
judicial concern
with the
Another broad
the element
element of
of judicial
dealing with
of ‘disposition’
concern in
area of
broad area
inﬂuencer’s attempts
is
bequests to
undermining bequests
the alleged
the natural
attempts at
is the
to the
heirs.
at undermining
natural heirs.
alleged influencer’s
The
will look
the recipient
The court
recipient of
look closely
at situations
of aa deed
or bequest
situations where
Where the
court will
bequest
deed or
closely at
testator-grantor
has
for alienating
alienating the
the affections
the testator-grantor
affections of
of the
responsible for
has apparently
been responsible
apparently been
if
from
from the
further exacerbated
his or
her family.
The situation
the other
other members
of his
or her
is further
situation is
members of
exacerbated if
family. The
the
with
from all
with family
the grantee
the grantor
grantor from
all contact
grantee has
or with
contact with
isolated the
has isolated
family or
disinterested
third parties.
disinterested third
parties.

Id. (emphasis
the Court
Vernon was
both aa fiduciary
at
Court ruled
and aa beneficiary,
Id.
ruled Vernon
Because the
was both
(emphasis added).
fiduciary and
beneficiary, at
added). Because
the outset
the trial,
the
undue influence.
exert undue
to have
disposition to
to exert
of the
Vernon was
inﬂuence. Thus,
outset of
presumed to
have aa disposition
was presumed
trial, Vernon
Thus,

in
burden to
in order
this element,
ﬁrst had
the burden
to require
require Joseph
to introduce
on this
Vernon first
to
introduce evidence
order to
had the
evidence on
Joseph to
element, Vernon
that he
this disposition.
not have
introduce
he did
disposition.
introduce credible
credible evidence
did not
evidence that
have this

12
12

One
way:
it this
this way:
summarized it
One authority
authority summarized
Evidence
willingness to
wrong or
unfair are
over-reaching, and
and aa willingness
are
something wrong
of grasping,
to do
or unfair
Evidence of
grasping, over-reaching,
do something
that aa contestant
the necessary
his
characteristics that
contestant will
characteristics
will need
establish the
to show
to establish
disposition to
to meet
meet his
need to
show to
necessary disposition
ofDejmal’s
burden
proof. See,
See, e.g.,
Matter of
Dejmal’s Estate,
N.W.2d 813
In re
2d 141,
re
ofproof.
burden of
289 N.W.2d
813 (1980);
Wis. 2d
95 Wis.
Estate, 95
e.g., Matter
141, 289
(1980); In
Kamesar’s
Kamesar’s Estate,
Estate, 81
N.W.2d 733
81 Wis.
2d 151,
259 N.W.2d
Wis. 2d
733 (1977).
151, 259
(1977).
Authority
Authority
Cases
prove dispositions
and means
means to
exert undue
providing examples
examples of
of dispositions
to prove
to exert
dispositions and
dispositions to
inﬂuence:
Cases providing
undue influence:
’5 Estate,
•° grasping,
willingness to
wrong or
unfair—Matter of
Dejmal’s
Estate,
over-reaching, and
and willingness
something wrong
to do
or unfair—Matter
grasping, over-reaching,
do something
of Dejmal
95
In re
Kamesar’s Estate,
81 Wis.
2d 151,
2d 141,
re Kamesar’s
289 N.W.2d
N.W.2d 813
813 (1980);
259 N.W.2d
N.W.2d 733
Wis. 2d
Wis. 2d
733
95 Wis.
Estate, 81
141, 289
151, 259
(1980); In
(1977)
(1977)

will—In re
than preparation
matters other
•° conduct
preparation of
Langmeier, 466
other matters
other than
on other
of will—In
re Will
Will of
A.2d 386
466 A.2d
conduct on
386 (Del.
(Del.
of Langmeier,
Ch.
Ch. 1983)
1983)
27
AUSES O
FA
CTION 2d
published in
in 2005)(emphasis
ACTION
27 C
OF
2d 469
CAUSES
469 (Originally
(Originally published
2005)(emphasis added).
added).
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that he
Vernon
undue
exert undue
Vernon introduced
no credible
he did
disposition to
to exert
introduced no
credible evidence
did not
evidence that
have aa disposition
n_0t have

time frame,
influence
unfair advantage.
where he
the relevant
during the
inﬂuence or
or take
take unfair
relevant time
he received
received
advantage. Furthermore,
Furthermore, during
frame, Where
man”
“straw man”
the property
his mother
mother to
substantial
to purchase
of money
substantial sums
and asked
purchase the
sums of
asked his
as a
a “straw
property as
money and
that he
demonstrated
unfair advantage
the character
his mother
mother and
to take
take unfair
of his
he had
character to
others.
demonstrated that
had the
and others.
advantage of

trier of
his character
For example,
Subsequent
unfair advantage.
to take
take unfair
of
character to
behaviors corroborated
corroborated his
Subsequent behaviors
advantage. For
example, aa trier
“situations Where
fact
where the
bequest has
the recipient
recipient of
fact closely
examines “situations
of aa deed
or bequest
has apparently
been
deed or
apparently been
closely examines
testator-grantor from
from the
for alienating
alienating the
the affections
the testator-grantor
the other
his or
other members
responsible
affections of
of the
of his
or
members of
responsible for

if the
from all
her
her own
The situation
the grantor
grantor from
all
the grantee
further exacerbated
is further
grantee has
situation is
isolated the
own family.
has isolated
exacerbated if
family. The
third parties.”
contact
with family
with disinterested
parties.” Id.
Id. 100
at 8,
P.2d at
at 64.
or with
disinterested third
contact with
Idaho at
100 Idaho
592 P.2d
64.
family or
8, 592
mother’s earthly
In this
this case,
2012 transfer
the illegal
illegal 2012
all of
his mother’s
In
transfer of
of all
of his
possessions effectively
effectively
earthly possessions
case, the

to
with Father
F aucher, and
Father Faucher,
his efforts
his mother,
his interactions
other
interactions with
efforts to
to himself,
to isolate
isolate his
and other
himself, his
mother, his
with his
his character
his mother
mother (as
evidence,
unfair advantage
consistent with
or disposition
disposition to
to take
take unfair
of his
character or
are consistent
advantage of
evidence, are
(as

well as
procuring her
in procuring
her will.
will.
well
as others)
others) in
that he
The Court
the presumption
The
unfair
presumption that
ﬁnds Vernon
Vernon failed
failed to
to rebut
he intended
intended to
to take
take unfair
Court finds
rebut the

advantage
that the
his mother.
The Court
the totality
the evidence
the
mother. The
further finds
of his
ﬁnds that
of the
Court further
supports the
advantage of
evidence supports
totality of
that Vernon
the evidence
the character
inference
by aa preponderance
inference by
of the
Vernon had
both the
disposition
character and
preponderance of
had both
and disposition
evidence that

Victoria’s will
to
was
third element
Will and
unfair advantage.
The third
element of
to overcome
take unfair
of undue
inﬂuence was
and take
overcome Victoria’s
advantage. The
undue influence

met.
met.
D.
D.

“unnatural. unjust
that the
Vernon
was “unnatural,
not rebut
the presumption
the result
presumption that
Vernon did
result was
rebut the
did not
uniust
irrational.”
or
or irrational.”

The
undue influence
whether the
bequest
in any
final element
the testamentary
The final
element in
on Whether
inﬂuence case
focuses on
case focuses
testamentary bequest
any undue
appears
appears suspicious.
suspicious.

A result
[T]he
the tempo
particular result
of aa particular
result sets
tempo throughout.
throughout. A
result is
is
sets the
suspiciousness of
[T]he suspiciousness
irrational.’
‘unnatural, unjust
if itit appears
A property
suspicious
unjust or
or irrational.’ A
disposition
suspicious if
appears ‘unnatural,
property disposition
‘red flag
warning.’
which departs
from the
the natural
which
is said
to raise
ﬂag of
of warning.’
natural and
raise aa ‘red
departs from
and expected
expected is
said to
Gmeiner,
because his
the result
not suspicious
his
at 7,
P.2d at
at 63.
Vernon argues
result is
is not
Idaho at
100 Idaho
592 P.2d
suspicious because
argues the
63. Vernon
Gmeiner, 100
7, 592
mother’s will
that his
will disinheriting
disinheriting his
mother and
his mother’s
his sister
mother
brother were
were estranged.
He also
sister
contends that
and brother
estranged. He
also contends

was also
because they
not suspicious
too were
estranged.
also not
were estranged.
suspicious because
was
they too

M

However,
that this
this estrangement
estrangement existed
Vernon introduced
no credible
existed at or
introduced no
credible evidence
evidence that
However, Vernon
about
will. Any
began well
well after
time his
time
the time
his mother
mother executed
her will.
the relevant
after the
estrangements began
relevant time
executed her
about the
Any estrangements
period. Moreover,
in creating
ﬁnding that
that Vernon
the evidence
instrumental in
creating
Vernon was
period.
supports aa finding
evidence also
also supports
was instrumental
Moreover, the
those
estrangements.
those estrangements.
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All of
Smith family
that Victoria
the credible
the Joseph
All
of the
H. Smith
Victoria and
credible evidence
establishes that
and the
evidence establishes
Joseph H.
family
During those
maintained
until over
her will.
after she
Will. During
maintained good
relationships until
those two
she executed
over two
executed her
good relationships
two years
two
years after
her property
years, they
property
to have
to manage
continued to
continued to
manage her
have happy
Joseph continued
gatherings, Joseph
family gatherings,
they continued
years,
happy family

and
his family
gifts.
other nearly
Victoria continued
to give
continued to
give Joseph
and his
and they
each other
Joseph and
saw each
family gifts.
nearly every
they saw
every day.
day. Victoria
with her
her relationship
her daughter
relationship with
Likewise,
while her
because of
of
daughter may
awkward because
have been
been awkward
Likewise, while
may have
it was
that Whatever
that may
religion,
was no
whatever that
been, it
was
there was
no contemporaneous
contemporaneous evidence
evidence that
have been,
religion, there
may have
time she
disinherit her
her to
her daughter
the time
her
sufficiently
to disinherit
at the
strained to
to cause
daughter and
and family
she executed
executed her
cause her
sufﬁciently strained
family at

gift just
will. She
just over
years
her daughter
six months
months later
for years
Will.
later and
substantial monetary
daughter aa substantial
She gave
and for
over six
gave her
monetary gift
continued
to recognize
Christmas.
continued to
recognize birthdays
and Christmas.
birthdays and
In other
in 1990
disinherit her
for her
her decision
her two
In
other words,
there is
explanation for
other
is no
no explanation
to disinherit
decision in
1990 to
two other
words, there

children.
All of
this presumption.
the evidence
children. Vernon
presumption. All
of the
he
Vernon introduced
no relevant
relevant evidence
to rebut
introduced no
rebut this
evidence he
evidence to
in time.
cites
time.
is very
remote in
cites is
very remote

However,
if he
the presumption,
the evidence
he had
rebutted the
had rebutted
even if
evidence overwhelmingly
presumption, the
overwhelmingly
However, even
that at
time she
the evidence,
the time
her holographic
establishes,
by aa preponderance
will
of the
at the
holographic will
preponderance of
she executed
executed her
establishes, by
evidence, that

in
unjust and
was overborn
in 1990,
that her
Will was
irrational and
her will
the result
result was
overborn by
and irrational
and evidence
evidence that
was unnatural,
unnatural, unjust
1990, the
by
Vernon
Vernon K.
K. Smith,
Jr.
Smith, Jr.
III.
III.

The
in the
an award
Smith is
The Court
the
entitled to
finds Joseph
award of
H. Smith
is entitled
to an
of attorney
Court finds
attornev fees
fees in
Joseph H.
15—12-116.
amount
amount of
pursuant to
to I.C.
of $17,500
I.C. §S 15-12-116.
$17,500 pursuant
Victoria
power of
April 11,
Smith executed
the durable
her
following her
Victoria H.
H. Smith
of attorney
on April
durable power
executed the
attorney on
2008, following
11, 2008,

F aucher. Vernon
Father Faucher.
for aa fall,
her conversation
hospitalization for
following her
hospitalization
with Father
Vernon K.
K. Smith,
conversation with
and following
Smith,
fall, and

Jr.
years later,
when Victoria
the power
of attorney.
Four years
on July
Victoria H.
H.
drafted the
Jr. admittedly
power of
admittedly drafted
attorney. Four
later, on
2012, when
July 3,
3, 2012,
Smith was
That
limited liability
Smith
was nearly
years old,
Vernon formed
formed aa limited
Properties. That
100 years
VHS Properties.
liability company,
nearly 100
old, Vernon
company, VHS

L.L.C.’s registered
same
initial
himself the
the L.L.C.’s
the initial
Vernon made
agent and
He listed
listed the
registered agent
manager. He
and manager.
same date,
made himself
date, Vernon
his mother,
There was
members
Victoria H.
H. Smith,
Vernon K.
K. Smith,
no
members as
and himself,
Jr. There
as Victoria
was no
himself, Vernon
mother, and
Smith, his
Smith, Jr.

evidence
was even
that his
this L.L.C.
his mother
mother was
he had
had created
L.L.C.
created this
evidence that
even aware
aware he
next day,
her
The next
the 2008
The
on July
Vernon relying
on the
of Attorney
Power of
2008 Power
as her
Attorney and,
2012, Vernon
relying on
and, as
July 4,
4, 2012,
day, on

Smith’s real
attorney
personal property
in fact,
gift to
all of
transferred all
of Victoria
Victoria H.
H. Smith’s
real and
to VHS
and personal
VHS
as a
a gift
attorney in
fact, transferred
property as

Properties.
in fact
Like the
her attorney
the transfer
the action
the
transfer document.
Properties. He
He signed
fact and
action the
drafted the
signed as
and drafted
document. Like
as her
attorney in
day
that he
all her
her property
the L.L.C.
there was
transferred all
he transferred
to the
no evidence
L.L.C.
she was
evidence she
aware that
was no
was aware
before, there
property to
day before,
The
in the
in another
himself in
The same
her interest
the L.L.C.
interest in
another document
transferred her
he transferred
to himself
he drafted.
document he
drafted.
L.L.C. to
same date,
date, he
Like
before, there
Like before,
her of
her property.
there is
is no
no evidence
knew he
he had
of her
He acknowledged
she knew
had divested
acknowledged
evidence she
divested her
propeny. He
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that by
the end
all of
her earthly
the day
that
he effectively
controlled all
of her
of the
on July
and controlled
end of
owned and
effectively owned
earthly
2012, he
July 4,
4, 2012,
day on
by the

possessions.
possessions.
that these
2012 transfers
gifts and
the Court
Following extensive
transfers were
Following
were gifts
held that
extensive briefing,
Court held
these 2012
and
brieﬁng, the

gift her
that the
further
permit Vernon
property to
the 2008
not permit
her property
further held
held that
of Attorney
Vernon to
to gift
to anyone,
Power of
did not
2008 Power
Attorney did
anyone,
mother’s earthly
gifts of
The Court
his July
all his
his mother’s
including himself.
including
property to
himself. The
of all
to
Court set
set aside
aside his
earthly property
2012, gifts
July 4,
4, 2012,
15-12-116 resulting
in
VHS
resulting in
transfers under
Properties. Joseph
challenged these
these transfers
under I.C.
VHS Properties.
1.0 §§ 15-12-116
Joseph successfully
successfully challenged

mother’s estate.
them being
part of
his mother’s
them
being set
of his
set aside
and made
estate.
made part
aside and
attorney’s fees
him his
in
Joseph
the Court
his attorney’s
to reimburse
incurred in
reimburse him
Court to
and costs
fees and
Joseph moved
moved the
costs incurred

mother’s estate.
his mother’s
The Court
its decision
the
restoring his
pending the
restoring
Vernon opposed.
Court reserved
decision pending
estate. Vernon
reserved its
opposed. The
15-12-116 the
the challenge
the holographic
the Court
outcome
will. Under
holographic will.
of the
challenge to
to the
Under I.C.
Court
outcome of
LC. §§ 15-12-116

who prevailed
unquestionably may
attorney's fees
in any
the party
to the
prevailed in
and costs
reasonable attorney's
fees and
award reasonable
costs to
unquestionably
party who
may award
any
15-12-116 (3)
Uniform Power
the Uniform
proceeding under
under the
of Attorney
Act. I.C.
Power of
proceeding
follows:
provides as
I.C. §§ 15-12-116
as follows:
Attorney Act.
(3) provides
attorney's fees
(3)
prevailing party
The court
the prevailing
to the
court may
and costs
reasonable attorney's
fees and
award reasonable
costs to
patty
may award
(3) The
in aa proceeding
in
under this
this section.
proceeding under
section.
agent’s liability
15-12-116 (3).
15-12-117 clearly
I.C.
for
an agent’s
establishes an
LC. §§ 15-12-116
LC. §§ 15-12-117
Likewise, I.C.
liability for
clearly establishes
(3). Likewise,

this Act.
violating this
Violating
Act.

An agent
An
violates this
principal's
that violates
this chapter
principal or
the principal
the principal’s
agent that
chapter is
is liable
liable to
to the
or the
in
successors
for the
the amount
interest for
amount required
required to:
to:
successors in interest
principal's property
it would
(1)
property to
been
the value
the principal's
of the
to what
What it
Restore the
have been
value of
would have
(1) Restore
had
the violation
not occurred;
Violation not
had the
occurred; and

M

principal’s successors
in interest
(2)
principal or
the principal
the principal's
for the
the
interest for
or the
Reimburse the
successors in
(2) Reimburse
attorney's fees
attorney's
professional fees
paid on
the
other professional
on the
and costs,
and other
and costs,
fees and
fees and
costs, and
costs, paid
agent's behalf.
agent's
behalf.
13
property13
principal’s property
15-12-117 (emphasis
statute’s clear
I.C.
intent is
The statute’s
the principal’s
is to
to restore
restore the
clear intent
I.C. §§ 15-12-117
(emphasis added).
added). The

Smith’s Estate)
it would
if the
Uniform
the agent
not violated
the Uniform
(Victoria
would have
violated the
H. Smith’s
to what
What it
agent had
had not
have been
been if
(Victoria H.
Estate) to
14
Act.14
Power
The
whether the
that the
The Court
the statute
the Court
finds that
finds Joseph
of Attorney
Power of
Court finds
applies Whether
Court finds
statute applies
Joseph
Attorney Act.

in his
This is
all issues
his challenge
her will.
distinct issue.
Will. This
prevailed on
on all
challenge to
to her
is aa separate
prevailed
and distinct
separate and
issues in
issue.

13
13

Smith’s behalf
In
In this
in attempting
attempting to
Smith is
acting on
this case,
behalf in
her Estate
Estate and
and is
Victoria H.
H. Smith
is acting
on Victoria
H. Smith’s
to reconstruct
is
reconstruct her
Joseph H.
case, Joseph
her
in interest.
her successor
interest.
successor in
14
14

This
with an
unpublished decision:
Mallo, 2009
an unpublished
This decision
Dist. Ct.).
is consistent
consistent with
v. Malia,
WL 6811992
6811992 (Id.
decision is
decision: Wisdom
2009 WL
Wisdom v.
(Id. Dist.
CL).
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in challenging
challenging the
the will,
the Court
her will
However,
prevail15 in
will, and
will was
Court ruled
did prevail15
and the
Joseph did
ruled her
was
However, Joseph
mother’s property
in getting
getting the
invalid.
the Court
all of
his mother’s
her
of his
to her
invalid. Furthermore,
he succeeded
to order
Court to
order all
Furthermore, he
succeeded in
property to
15-12-116 and
15-12-117, the
the Court
entitled to
Estate.
Pursuant to
to I.C.
ﬁnds he
he is
is entitled
to fees.
Estate. Pursuant
Court finds
and 15-12-117,
fees.
LC. §§
§§ 15-12-116

Within the
Determining whether
Determining
whether the
the
the amount
is reasonable
is within
amount of
of an
an attorney
fee award
reasonable is
award is
attorney fee
Court’s sound
324
Court’s
Idaho, Inc.
Inc. v.
P.2d 324
discretion. Craft
Idaho 704,
108 Idaho
701 P.2d
sound discretion.
Wall of
v. Stonebraker,
Stonebraker, 108
704, 701
Craft Wall
of Idaho,
attorney’s fees.
in awarding
(Ct.
the criteria
criteria courts
App. 1985).
Rule 54
54 establishes
must consider
awarding attorney’s
consider in
establishes the
courts must
fees.
1985). Rule
(Ct. App.

in determining
that the
determining the
the amount
the Court
the follow
Rule
provides that
amount
Rule 54(e)(3)
follow factors
factors in
Court should
consider the
should consider
54(e)(3) provides

of
of such
such fees:
fees:
(A)
(A)

The
time and
The time
labor required.
required.
and labor

(B)
(B)

The
The novelty
the questions.
of the
and difficulty
questions.
difﬁculty of
novelty and

(C)
(C)

The
perform the
properly and
skill requisite
the legal
the experience
The skill
requisite to
to perform
legal service
experience
and the
service properly
in the
and
the attorney
the particular
particular field
of the
ﬁeld of
of law.
and ability
law.
attorney in
ability of

(D)
(D)

The
prevailing charges
like work.
for like
The prevailing
work.
charges for

(E)
(E)

Whether
the fee
contingent.
Whether the
is fixed
ﬁxed or
or contingent.
fee is

(F)
(F)

The
time limitations
limitations imposed
The time
the case.
the client
client or
the circumstances
of the
or the
circumstances of
imposed by
case.
by the

(G)
(G)

The
the results
The amount
amount involved
results obtained.
involved and
and the
obtained.

(H)
(H)

The
undesirability of
The undesirability
the case.
of the
case.

(I)
(I)

The
with the
The nature
the professional
the
relationship with
length of
of the
professional relationship
nature and
and length
client.
client.

(J)
(J)

in similar
Awards
similar cases.
Awards in
cases.

(K)
(K)

The
The reasonable
of automated
legal research
Legal
research (Computer
Assisted Legal
automated legal
reasonable cost
cost of
(Computer Assisted
if
it
in
Research),
if
the
court
finds
it
was
reasonably
necessary
in
preparing
aa
the
preparing
ﬁnds
court
was reasonably necessary
Research),
palty’s
party’s case.
case.

(L)
(L)

in the
Any
particular case.
the court
the particular
other factor
which the
factor which
appropriate in
court deems
deems appropriate
case.
Any other

In
In arriving
arriving at
the
its decision,
the Court
all the
the required
Whether the
determine whether
at its
to determine
required factors
factors to
Court applied
applied all
decision, the
claimed
claimed fees
reasonable.
fees were
were reasonable.
attorney’s affidavit,
Among
Among other
the Court
the attorney’s
the hourly
other things,
having reviewed
Court finds,
reviewed the
afﬁdavit, the
things, the
finds, having
hourly

in this
this area
similar attorneys
the prevailing
for similar
fees
prevailing fees
of $250.00
per hour
hour charged
charged are
are the
and are
are
fees of
fees in
area for
$250.00 per
attorneys and

was hard
reasonable.
This case
that the
further finds
The Court
the 70
fought and
finds that
hard fought
contentious. The
Court further
hours
and contentious.
reasonable. This
case was
70 hours
claimed
just preparing
preparing its
this Court
this much
time and
its decision.
spent this
much time
more just
claimed are
Court spent
are reasonable;
and more
decision.
reasonable; this
15
15The

Court’s discretion.
The determination
which party,
party, if any,
Boise Heart
within the
determination as
the Court’s
Heart Clinic
v. Boise
as to
to which
prevailed is
is within
discretion. Oakes
Clinic
Oakes v.
any, prevailed
Physicians, PLLC,
PLLC, 152
Holmes v.
152 Idaho
272 P.3d
125 Idaho
Idaho 540,
v. Holmes,
P.2d
Idaho 784,
517 (2012);
874 P.2d
P.3d 512,
Holmes, 125
512, 517
Physicians,
540, 545,
545, 272
784, 787,
787, 874
(2012); Holmes
595,
Badell v.
Badell, 122
122 Idaho
Idaho 442,
App. 1994)
v. Badell,
P.2d 677,
App. 1992)).
598 (Ct.
835 P.2d
685 (Ct.
442, 450,
(citing Badell
450, 835
1994) (citing
595, 598
677, 685
(Ct. App.
(Ct. App.
1992)).
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in an
the I.R.C.P.
the Court,
Therefore,
having applied
54 factors,
an exercise
of discretion,
applied the
I.R.C.P. 54
exercise of
discretion, having
Therefore, the
factors,
Court, in
in reasonable
finds
Uniform Power
the Uniform
appropriate under
of Attorney
ﬁnds $17,500.00
under the
Power of
reasonable attorney
fees appropriate
Attorney
attorney fees
$17,500.00 in
this case
from over,
the fact,
the case
far from
the
Act.
Act. However,
given the
is likely
to be
is far
and the
appealed and
case is
be appealed
case is
However, given
likely to
fact, this
over, the

Court
premature.
ﬁnds an
an award
is premature.
Court finds
award is
an emergency
appoint aa Special
IV.
requiring the
The Court
the Court
finds an
exists requiring
Special
Court finds
Court appoint
IV. The
emergency exists

15-3-614(b).
Administrator
Administrator pursuant
pursuant to
to I.C.
I.C. §S 15-3-614(b).
15-3-614 (b)
Administrator to
the Court
appoint aa Special
I.C.
to appoint
to
Court to
Special Administrator
empowers the
I.C. §§ 15-3-614
speciﬁcally empowers
(b) specifically

preserve the
without notice
where itit finds
the history
the Estate
finds there
there is
Estate Without
notice Where
is an
an emergency.
Given the
and
preserve
emergency. Given
history and
Jr.’s egregious
mother’s assets
transferring all
himself by
all of
his mother’s
Vernon
by
of his
to himself
Vernon K.
K. Smith,
behavior transferring
egregious behavior
assets to
Smith, Jr.’s
Estate’s assets
in danger
the Court
her power
the Estate’s
improperly
on her
of attorney,
ﬁnds the
of
Court finds
danger of
are in
power of
assets are
improperly relying
relying on
attorney, the

being dissipated.
Smith died
that Victoria
the Court
being
ﬁnds that
Victoria H.
H. Smith
Vernon K.
K. Smith,
Court finds
dissipated. Because
died intestate,
Because the
intestate, Vernon
Smith,
15-3-615 (b).
not entitled
entitled to
Jr.
be automatically
to be
is not
appointed. See
Jr. is
I.C. §§ 15-3-615
See I.C.
automatically appointed.
(b).

By
Appointing Special
entering the
the Court
the accompanying
appoints
Court appoints
Order Appointing
Special Administrator,
Administrator, the
accompanying Order
By entering
Administrator and
Administrator all
the Special
all the
the powers
aa Special
powers enjoyed
by aa general
general
Special Administrator
and gives
Special Administrator
gives the
enjoyed by

personal representative,
power to
the power
to distribute,
of or
or otherwise
Victoria
personal
except the
encumber Victoria
otherwise encumber
dispose of
representative, except
distribute, dispose
Smith’s property.
maintain legal
Administrator is
the Special
H.
H. Smith’s
More particularly,
is empowered
to maintain
legal
Special Administrator
empowered to
particularly, the
property. More

actions,
property held
by Vernon
if necessary,
his wife,
to recover
of property
held by
Vernon K.
K. Smith,
or
recover possession
possession of
Smith, Jr.,
actions, if
wife, or
necessary, to
Jr., his
in July
the unlawful
2012.
any
business entity
unlawful transfers
transfers Vernon
result of
of the
Vernon K.
K. Smith,
Jr. made
made in
as a
a result
Smith, Jr.
entity as
July 2012.
any business
15-3-709.
See
See I.C.
LC. §§ 15-3-709.

April 14,
appointing aa
The Court
hearing for
for April
further sets
The
at 10
10 a.m.
to consider
Court further
consider appointing
a.m. to
sets a
a hearing
2017, at
14, 2017,
Personal
in this
this case,
the Court
not believe
either contestant
the issues
Personal Representative.
contestant
Representative. Given
Court does
Given the
believe either
issues in
does not
case, the

If the
the Personal
the contestants
the
is
is appropriate
appropriate to
to be
Personal Representative.
cannot stipulate
stipulate to
to the
contestants cannot
Representative. If
be the
appointment
will either
appointment of
the Court
either appoint
appoint aa professional
of aa Personal
Personal Representative,
professional fiduciary
Court will
Representative, the
ﬁduciary
Administrator as
the appointment
appointment of
the Special
the
company,
TRESCO of
of Idaho,
or continue
continue the
of the
Special Administrator
as the
Idaho, or
company, TRESCO
Smith’s Estate.
Personal
professionally manage
Personal Representative
to professionally
Victoria H.
H. Smith’s
Representative to
Estate.
manage Victoria

IT IS
ORDERED.
IT
IS SO
SO ORDERED.

_

Dated
this _____
March 2017.
of March
Dated this
2017.
day of
9th day

_______________________________
Cheri
District Judge
Cheri C.
Senior District
C. Copsey,
Judge
Copsey, Senior
Signed: 3/9/2017 11:57 AM
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CERTIFICATE OF MAILING

9th_ day of March 2017, I served a true and correct copy of
I hereby certify that on this _
the within instrument to:
VERNON K. SMITH
ATTORNEY AT LAW
VIA EMAIL: vls59@line.com
RORY JONES
ERICA JUDD
JONES, GLEDHILL, FUHRMAN P.A.
VIA EMAILS: rjones@idalaw.com; ejudd@idalaw.com
ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: aellis@aellislaw.com
NOAH G. HILLEN, CHTD.
VIA EMAIL: ngh@hillenlaw.com
TRESCO OF IDAHO
PAUL SEIDEMAN
VIA EMAIL: paul@trescoofidaho.com

CHRISTOPHER D. RICH
Clerk of the District Court

By:

S-:t..d:(, ~

Deputy Court Clerk
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VICTORIA H.
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CASE NO.

ORDER
ORDER APPOINTING
APPOINTING SPECIAL
SPECIAL
ADMINISTRATOR
ADMINISTRATOR

Smith’s February
On
will
the Court
March 9,
holographic will
On March
held Victoria
Victoria H.
H. Smith’s
Court held
1990 holographic
February 14,
2017, the
14, 1990
9, 2017,
Jr.’s undue
to
be the
product of
will
the product
the Court
the will
to be
of Vernon
Vernon K.
K. Smith,
inﬂuence. Therefore,
Court ruled
undue influence.
ruled the
Therefore, the
Smith, Jr.’s

invalid
Smith died
that Victoria
invalid and
further ruled
Victoria H.
H. Smith
intestate.
and further
died intestate.
ruled that
Court’s finding
Given
ﬁnding
this case
the Court’s
the history
of this
Given the
and the
case and
history of

that
that Vernon
Vernon K.
K. Smith,
Jr.
Smith, Jr.

mother’s assets
improperly
himself on
all of
his mother’s
transferred all
to himself
on July
of his
and illegally
assets effectively
effectively to
improperly and
illegally transferred
July 4,
4,

2012,
be restored
that an
requiring her
her assets
the Estate
the Court
finds that
an emergency
exists requiring
to the
Estate and
Court finds
restored to
and
assets be
2012, the
emergency exists
be supervised
until aa personal
representative can
personal representative
appointed.
can be
supervised until
be appointed.
be
Therefore,
Noah Hillen,
the Court
the current
current Court
appoints the
Court appoints
Court Master,
special
as a
a special
Therefore, the
Hillen, as
Master, Noah
administrator
pursuant to
that he
The Court
the same
administrator pursuant
further orders
to I.C.
he have
15-3-614(b). The
Court further
orders that
I.C. §§ 15-3-614(b).
have the
same
authority
perform the
the following
following particular
particular acts:
Personal Representative
to perform
Representative to
acts:
as a
a Personal
authority as
THEREFORE,
THE COURT
HEREBY ORDERS:
ORDERS:
COURT HEREBY
THEREFORE, THE
Estate’s property
it to
Administrator has
the Special
all the
the Estate’s
1.
1. Once
to
returned it
Special Administrator
has located
and returned
located all
Once the
property and
Administrator shall
the Estate,
the Special
transfer or
shall n_0t
the
not encumber
or otherwise
or
encumber or
Special Administrator
otherwise transfer
Estate, the
Court’s
from the
the Estate
the Court’s approval.
distribute
property from
Without the
distribute any
Estate without
approval.
any property

hire an
Administrator shall
The Special
the
shall hire
2.
determine the
2. The
an appraiser
or appraisers
to determine
appraiser or
appraisers to
Special Administrator
Estate’s value.
Estate’s
value.

Administrator all
The Court
the Special
all powers
grants to
3.
authorities statutorily
to the
Court grants
Special Administrator
and authorities
powers and
3. The
statutorily
granted
the power
granted to
to aa Personal
Personal Representative
to distribute,
of or
or
Representative except
except the
power to
dispose of
distribute, dispose
Smith’s property.
otherwise
property. See
15-3-701, et.
In
Victoria H.
H. Smith’s
encumber Victoria
otherwise encumber
I.C. §§ 15-3-701,
See I.C.
et. seq.
seq. In
addition,
Administrator the
the Court
the Special
the following
following
more specifically
Court more
grants the
Special Administrator
addition, the
speciﬁcally grants
Court’s Order:
powers and
the Court’s
authorities to
to accomplish
accomplish the
and authorities
Order:
powers

a.
in discovery,
hire professionals
take depositions,
professionals
and hire
engage in
Issue subpoenas,
a. Issue
depositions, engage
subpoenas, take
discovery, and
Smith’s property
to
property (real
to locate,
Victoria H.
H. Smith’s
and inventory
and
inventory Victoria
locate, identify,
identify, and
(real and
personal) as
property of
it existed
remaining property
all remaining
the Estate.
on July
of the
existed on
Estate.
and all
as it
personal)
2012, and
July 3,
3, 2012,
ORDER
ADMINISTRATOR
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Smith’s property
b. File
property
File appropriate
all of
of Victoria
Victoria H.
H. Smith’s
appropriate legal
legal documents,
to restore
restore all
b.
documents, to
it existed
as
2012,
to
her
Estate.
This
includes
but
is
not
limited
to
This
limited
her
not
to
on July
is
to
existed on
Estate.
includes
but
as it
2012,
July 3,
3,
pendens.
quit
quit claim
claim deeds
and lis
deeds and
[is pendens.

c.
proper for
all other
all measures
for the
the efficient
efﬁcient
other acts
Do all
take all
or proper
and take
acts and
measures necessary
0. Do
necessary or
performance of
this Order.
his duties
performance
of his
under this
duties under
Order.
Estate’s assets,
d.
the administration
the Estate’s
administration of
including any
of the
Supervise the
d. Supervise
as identified,
identified, including
assets, as
any
in
hiring
assets
in
VHS
Properties
or
other
entities.
This
supervision
includes
hiring
aa
This
other
Properties
entities.
or
includes
VHS
supervision
assets
property manager
professional as
other professional
manager or
or managers,
appraisers and
and such
such other
as may
managers, appraisers
property
may
be necessary
properties.
to properly
manage such
such properties.
be
necessary to
properly manage

All proﬁts
in aa trust
e.
profits and
be placed
them for
for
shall be
trust account
to preserve
and rents,
account to
etc. shall
placed in
preserve them
6. All
rents, etc.
distribution.
distribution.
4.
maintain legal
hire counsel,
Administrator is
The Special
4. The
is empowered
to maintain
legal actions
actions and
Special Administrator
and hire
empowered to
counsel, if
necessary,
by Vernon
his wife,
to recover
of property
held by
Vernon K.
K. Smith,
or
recover possession
possession of
Smith, Jr.,
wife, or
property held
necessary, to
Jr., his
in
any
the unlawful
transfers Vernon
result of
of the
unlawful transfers
Vernon K.
K. Smith,
Jr. made
business entity
made in
as a
a result
Smith, Jr.
entity as
any business
15-3-709.
July
2012. See
See I.C.
LC. §§ 15-3-709.
July 2012.
Administrator’s compensation
5.
be subject
shall be
reimbursement of
of expenses
compensation and
Special Administrator’s
and reimbursement
expenses shall
subject
5. Special
to
Compensation
for
the
Special
Administrator
shall
be
at
the
rate
Administrator
for
the
the
shall
at
rate of
of
to Court
Compensation
Court approval.
Special
approval.
be
paralegal work.
work. Special
$225/hour
Administrator shall
for any
shall also
and $85/hour
Special Administrator
also be
$225/hour and
$85/hour for
be
any paralegal
entitled
Smith and
all reasonable
entitled to
to recover
H. Smith
Vernon K.
K.
and expenses.
and Vernon
reasonable costs
recover all
expenses. Joseph
Joseph H.
costs and
Administrator’s compensation
Smith,
pay Special
Within
shall equally
compensation and
Jr. shall
Special Administrator’s
and costs
costs within
Smith, Jr.
equally pay
seven
this
Court.
Should
either
fail
this
fail to
the approval
either
of the
of such
to
approval of
and costs
Court.
Should
such fees
fees and
seven days
costs by
days of
by
timely
be payable
then such
from the
the
shall be
and costs,
and costs
such fees
fees and
such fees
fees and
costs shall
timely pay
costs, then
payable from
pay such
assets
party
the Estate
the amount
the offending
inheritance the
offending party
shall reduce
of the
Estate and
amount of
of any
and shall
assets of
reduce the
any inheritance
receives
from the
the Estate.
Estate.
receives from

final report
6.
Administrator shall
The Special
the Court
shall issue
report to
reports and
to the
Court
Special Administrator
and aa final
issue monthly
6. The
monthly reports
as
the property
the Court
other times
times as
identiﬁed and
is located
at such
Court may
and identified
and at
located and
such other
as the
as the
property is
may
request.
request.

7.
his surrogate,
other L.L.C.
Properties or
Vernon K.
K. Smith,
or any
or
Jr. and,
VHS Properties
L.L.C. or
7. Vernon
Smith, Jr.
surrogate, VHS
and, his
any other
business entity
Administrator any
the Special
shall surrender
to the
surrender to
Special Administrator
business
recorded information,
information,
entity shall
any recorded
including
books, documents,
papers, relating
relating to
the Estate
including books,
to property
of the
Estate and
and papers,
and
documents, records,
records, and
property of
VHS
business entity
by Vernon
other business
Properties or
or any
Vernon K.
K. Smith,
Vernon
VHS Properties
Jr. Vernon
created by
Smith, Jr.
entity created
any other
K.
with Special
Administrator as
shall cooperate
Properties shall
K. Smith,
Jr. and
and VHS
VHS Properties
Special Administrator
cooperate with
as
Smith, Jr.
necessary.
necessary.
IT
IT IS
ORDERED.
IS SO
SO ORDERED.
Dated
this 9th
9th day
March 2017.
of March
Dated this
2017.
day of
___________________________
Cheri
Cheri C.
C. Copsey
Copsey
Signed: 3/9/2017 11:55 AM
District Judge
District
Judge
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and to the Clerk of the Court of the above-entitled Court:
NOTICE IS HEREBY GIVEN that:
1.

As provided by Rule 83(a)(2)(F) I.R.C.P., and I.C. §17-201, the Appellant,

Vernon K. Smith, submits this Notice of Appeal from the March 10, 2017 Findings of Fact and
Conclusions of Law, entered by the Magistrate Court, the Honorable Cheri Copsey presiding, the
assigned Magistrate to those probate proceedings. In that Order the Magistrate Court declared
that the February 14, 1990 Holographic Will of the decedent, Victoria H. Smith, was invalid, as a
consequence of the exercise of undue influence in the execution of the Holographic Will by the
sole beneficiary, Vernon K. Smith. As a result of the entry of this Order the Magistrate Court
declared that the Decedent, Victoria H. Smith, died intestate on September 11, 2013. Pursuant to
the March 10, 2017 Findings of Fact and Conclusions of Law and by the Order Appointing
Special Administrator entered the same day, the Court further ordered the appointment of a
Special Administrator.
2.

The title of the court to which this appeal is taken is the District Court of the

Fourth Judicial District of the State of Idaho, in and for the County of Ada. The Appellant,
Vernon K. Smith, has a statutory right of direct appeal to the District Court from the Magistrate
Court's 2017 Findings of Fact and Conclusions of Law invalidating the Holographic Will, and
the Order appointing a Special Administrator under I.C. § 17-201(3), as declared in I.R.C.P.
83(a)(2)(F). See also, In re Estate of McKee, 153 Idaho 432, 437, 283 P.3d 749, 754 (2012).
3.

The date of the Findings of Fact and Conclusions of Law and the Order

Appointing a Special Administrator, entered by the Honorable Cheri Copsey, from which
Appellant appeals is March 10, 201 7.
4.

This appeal is taken upon matters of fact and matters of law, based upon the facts

NOTICE OF APPEAL- PAGE 2
001518

and record that has been presented at the trial in the matter regarding the challenge made to the
Holographic Will by Contestant, Joseph H. Smith, a sibling to Appellant.
5.

A transcript of the audio-recorded proceedings conducted on October 25 and 26,

2016, as lodged with the Clerk of the Court on December 16, 2016, was requested for purposes
of use in the preparation of the written closing arguments, transcribed by Vanessa M. Starr, and
having already been prepared and lodged with the Court, it is requested this lodged transcript be
submitted as an "Exhibit" to the Record on Appeal, as permitted by Rule 31(a)(3), I.A.R., as
incorporated through Rule 83(q), I.R.C.P.
6.

A preliminary statement of the potential issues Appellant intends to assert in this

Appeal before the District Court, although this statement of preliminary issues shall not prevent
the appellant from asserting other issues on appeal at such time as he files his Opening Brief on
this appeal, are as follows:
a.

The Magistrate Court erred in invalidating the Holographic Will by its erroneous
application of the "presumption of undue influence."

b.

The Magistrate Court erred in purporting to take judicial notice of matters of
which are not properly the subject matter of judicial notice, including, but not
limited to, documents filed by the parties in this case which were never offered
into evidence at the trial of this matter.

c.

The Magistrate Court erred in relying on matters which were not offered into
evidence at trial in making its factual and legal determinations.

d.

The Magistrate Court erred in refusing to admit into evidence Vernon K. Smith's
Exhibit 257.

e.

The Magistrate Court erred in its treatment of Victoria Converse, the daughter of
Victoria H. Smith because even though she sought no recovery under the Will,
and claimed no right to recovery under the Will, and as a result refused to be a
party in this litigation, the court's Order invalidating the Holographic Will entitles
for her to receive a 1/3 interest in the estate which she had disclaimed.

f.

The Magistrate Court erred in selectively admitting into evidence testimony that
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supported the court's predetermined narrative as to the facts in this case and
denying the admission of similar evidence which contradicted the court's
predetermined narrative.
g.

The Magistrate Court erred in giving weight to evidence of events 16 years after
the Holographic Will was drafted in 1990 and in completely ignoring evidence
from independent witnesses whose testimony was unimpeached about the state of
mind and susceptibility to influence of Victoria Smith in or about February, 1990.

h.

The Magistrate Court erred its finding that the February 14, 1990 Holographic
Will of Victoria H. Smith was invalid due the existence of "undue influence" at
the time that Will was executed in February 1990.

1.

The Magistrate Court erred in awarding costs and attorney's fees to the
contestant, Joseph H. Smith, arising out the determination that the Holographic
Will was invalid.

I HEREBY CERTIFY that:
A.

A copy of this Notice of Appeal has been served upon Joseph H. Smith, by

serving the law firms that represent him, through attorneys, Allen B. Ellis and Christ T. Troupis.
B.

That Appellant has paid the filing fee for this appeal upon the !Court filing the

Notice of Appeal with the Clerk of the District Court, transacted upon filing same through the
!Court electronic system.
C.

That service of this Notice of Appeal has been made upon those required to be

served pursuant to Rule 83(c), I.R.C.P.
Dated this

_lS_ day of April, 2017.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY That on this \2:, day of April, 2017 a true and correct copy of the
foregoing NOTICE OF APPEAL was served upon the following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83 713
aellis@aellislaw .com

D
D
D

Ell

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
E-Mail

Christ Troupis
Troupis Law Office, P A
801 E. State Street, Ste. 50
Eagle, ID 83616
ctroupis@troupislaw .com

D
D
D
~

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
E-Mail

Randall A. Peterman
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701
rap@givenspursley.com

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 388-1300
E-Mail

D

Hand Delivered
U.S. Mail
Facsimile ·
E-Mail

Victoria Anne Converse
10548 NW Skyline Blvd.
Portland, OR 97231

~
~
D

D
D

Hand Delivered
U.S. Mail
Facsimile
E-Mail

Robert Maynes
Maynes Taggart, PLLC
P.O. Box 3005
Idaho Falls, ID 83403
mavneslaw@hotmail.com

D
D
D

Hand Delivered
U.S. Mail
Facsimile
E-Mail

Darrell G. Early
Office of the Attorney General
1410 N. Hilton, 2nd Floor
Boise, ID 83 706
Darrell.early@deq.idaho. gov

D
D
D

Hand Delivered
U.S. Mail
Facsimile (208) 373-0481
E-Mail

TRESCO OF IDAHO
Attn: Paul Seiderman
710 South Orchard Street
Boise, ID 83 705
paul@trescoofidaho.com

~
~

~
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Ronald L. Swafford
Swafford Law, PC
655 S. Woodruff Ave.
Idaho Falls, ID 83401
rons@swaffordlaw.com

D
D
D
~

Hand Delivered
U.S. Mail
Facsimile (208) 524-4131
E-Mail

Judge Cheri Copsey
200 West Front Street
Boise, ID 83702

D

Hand Delivered
U.S. Mail
Facsimile
E-Mail

tBD
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FILED By:
Deputy Clerk
Fourth Judicial Distnct, Ada County
CHRISTOPHER D. RICH, Clerk
Signed: 3/9/2017 12:00 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

Case No. CV-IE-2014-15352

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

Deceased.

APPEARANCES
FOR VERNON K. SMITH, JR.:

Vernon K. Smith, Jr.

Attorney at Law

Rory R. Jones
Erika P. Judd

JONES

+ GLEDHILL + FUHRMAN + GOURLEY, P.A.

FOR JOSEPH H. SMITH:

Allen B. Ellis

ELLIS LAW, PLLC

Christ T. Troupis

TROUP IS LAW OFFICE; PA

The Court conducted a court trial beginning October 25, 2016, and concluding on October
31, 2016.
The parties simultaneously filed closing arguments and proposed findings of fact on
January 20, 2017, and rebuttals by February 3, 2017. The Court took the matter under advisement
on February 6, 2017.
Based on the testimony, the

Co~rt's

determination of credibility, the record, the argument,

and the law, the Court finds the following facts were established by a preponderance of the
evidence. The Court further concludes after applying the law to those facts, Victoria H. Smith's
holographic will was the product of undue influence by her son, Vernon K. Smith, Jr., and further
holds the will is invalid. The Court finds, therefore, Victoria H. Smith died intestate.
The Court, therefore, orders that all property transfers made pursuant to any power of
attorney from 2012 forward or any property transfers or sales of Victoria H. Smith's estate
following her death are declared null and void. All of her property as it existed prior to the illegal
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transfers are set aside and are null and void. The Court, therefore, orders Vernon K. Smith, Jr., or
any entity (including, but not limited to, VHS Properties L.L.C.) owned, controlled, or managed
by Vernon K. Smith, Jr. or his wife, Victoria L. Smith, to immediately return all personal and real
property belonging to his mother, Victoria H. Smith, as of July 4, 2012, to his mother's estate,
including:
•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's real or personal property as it existed on July 4, 2012, to his current wife,
Victoria Smith.

•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's property as it existed on July 4, 2012, to any business entity.

•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's property as it existed on July 4, 2012, to any third party.

•

any transfers, sales, gifts, or encumbrances, any business· entity made of his
mother's property as it existed on July 4, 2012, to any party, including but not
limited to Vernon K. Smith, Jr.'s wife, Victoria Smith, or any other business entity.

By use of the word transfer, the Court includes, but is not limited to, sales, encumbrances,
gifts and leases of any kind.
The Court further orders the Special Administrator appointed by this Court to locate all
such property, to provide an accounting, to take whatever legal action is necessary to return all of
Victoria H. Smith's property, real and personal, to her Estate, and to act as temporary personal
representative until the Court appoints a personal representative.

PROCEDURAL BACKGROUND
On August 13, 2014, Sharon Bergmann, 1 as a creditor, petitioned the probate court for
appointment of special administrator and assignment of powers and duties. Bergmann claimed that
Vernon K. Smith, Jr. possessed Victoria H. Smith's will and she wanted it probated.
On October 3, 2014, Joseph Haverl Smith ("Joseph"), petitioned the court to appoint him
as his mother's personal representative. He asserted that his younger brother, Vernon K. Smith, Jr.
("Vernon"), possessed his mother's original will which Joseph claimed was obtained through his
brother's undue influence. Joseph asked the court to rule the will invalid and further rule that his
mother died intestate. I.C. § 15-3-404.

1

Bergmann is Vernon K. Smith,Jr.'s ex-wife. She claimed she has an unsatisfied judgment against him.
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Bergmann withdrew her petition on October 14, 2014, but requested she receive, as an
interested party, notice of all pleadings and other materials filed in this case. The probate
Magistrate granted her request.
On October 24, 2014, Vernon also applied for formal probate of his mother's holographic
will and, as sole heir, requested he be appointed the personal representative. I.C. § 15-3-402.
Joseph, his brother, objected and again claimed her will was the product of his brother's "undue
influence, duress, or coercion." However, Joseph did not challenge the will's authenticity.
On November 19, 2014, Joseph objected to Vernon's application for formal probate of
Victoria H. Smith's will and request for formal appointment as her personal representative. He
again claimed the will was obtained by undue influence.
Vernon moved for summary judgment and requested the Magistrate dismiss Joseph's
undue influence claim. On December 14, 2015, the magistrate court denied summary judgment
and found there was a genuine issue of material fact as to whether the holographic will was the
product of the undue influence. The Magistrate revealed he knew one of the potential witnesses
quite well and that the witness had dinner at his home every Sunday. Vernon moved to disqualify
the Magistrate for cause and the magistrate disqualified himself. The Administrative Judge
reassigned the case to this Court.
Joseph requested a jury trial and Vernon objected. The Court heard argument on February
22,2016, and denied Joseph's motion on March 1, 2016.
On May 2, 2016, Vernon moved to dismiss Joseph's challenge under I.R.C.P. 12(b)(6).
The Court orally denied his motion on July 11, 2016. Joseph filed a Motion for Partial Summary
Judgment asking the Court to rule that his mother's 2008 power of attorney to Vernon did not
include authority to gift her property and, thus, any "gifts" made pursuant to that power of
attorney are null and void. The Court heard argument on July 11, 2016, and initially indicated it
would consider additional argument. However, on July 13, 2016, after reviewing the pleadings
again and completing additional research, the Court gave notice it intended to rule without
additional argument.
On July 19, 2016, the Court granted Joseph's motion and ruled that the 2008 power of
attorney did not empower Vernon to "gift" Victoria's property. Therefore, the Court set aside all
transfers or gifts of her property. The Court further found that all Victoria's property transferred
pursuant to that 2008 power of attorney is part of the estate. The Court further ordered that neither
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Vernon nor any member of the various limited liability companies, or anyone on behalf of those
companies, take any actions with respect to that property pending a determination of the validity
of Victoria H. Smith's holographic will. Finally, the Court ordered Vernon prepare a complete
accounting for all Victoria H. Smith's property within thirty (30) days. I.C. § 15-12-114(8).
Vernon moved the Court to reconsider its decision which the Court denied on October 12,
2016.
On October 14, 2016, the Court ruled that Vernon's pleadings and the record created a
rebuttable presumption of undue influence. The Court found that Vernon is a beneficiary (in this
case the sole beneficiary) of Victoria's will and is also her fiduciary. Therefore, Vernon, as the
proponent of the will, bears the burden of rebutting the presumption. See In re Estate of Conway,
152 Idaho 933, 938-39, 277 P.3d 380, 385-86 (2012).
THE COURT GRANTS VERNON K. SMITH, JR.'S MOTION IN LIMINE IN PART.
Prior to trial, Vernon K. Smith, Jr. filed and argued a motion in limine, asking the Court to
limit the evidence it considered to a specific time frame surrounding the will's execution. The
Court deferred 2 its decision until trial. In particular, the Court expressed concern that some
evidence outside a particular time frame may be considered for other purposes and that since this
was a court trial, 3 even if evidence was admitted, the Court would not consider inadmissible or
irrelevant evidence in its decision.

2

When considering a motion in limine, a trial court may "decide that it is inappropriate to rule in advance on the
admissibility of evidence based on a motion in limine" and "may defer [its] ruling until the case unfolds and there is a
better record upon which to make [its] decision." State v. Boehm, 158 Idaho 294, 301-02, 346 P.3d 311, 318-19 (Ct.
App. 2015) quoting State v. Hester, 114 Idaho 688, 700, 760 P.2d 27, 39 (1988).
3

The admission of evidence is largely discretionary in a court trial. In Guillard v. Department of Employment, 100
Idaho 647, 603 P.2d 981 (1979), the Supreme Court stated:
Although Idaho has no discernible evidentiary rules applicable in non-jury civil cases, it is clear that
the rules in non-jury cases regarding admission of evidence are more liberal than in jury cases. G.
Bell, HANDBOOK OF EVIDENCE FOR THE IDAHO LAWYER 14 (1972). For example, this Court will not
reverse a trial court in a non-jury case on the basis of an erroneous admission of evidence unless it
appears that the opposing party was misled or surprised in a substantial part of its case, or that the
trial court materially relied on the erroneously admitted evidence. Duthweiler v. Hanson, 54 Idaho
46, 28 P.2d 210 (1933). In trials before the court, it is presumed that the trial court did not consider
incompetent or inadmissible evidence in making its findings. Isaacson v. Obendorf, 99 Idaho 304,
581 P.2d 350 (1978); Shrum v. Wakimoto, 70 Idaho 252,215 P.2d 991 (1950).

Guillard, 100 Idaho at 650,603 P.2d at 984.
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Determining whether a will is the product of undue influence often involves highly
circumstantial evidence from which undue influence can be inferred. Idaho has long recognized
that:
It follows from the very nature of the thing that evidence to show undue influence
must be largely, in effect, circumstantial. It is an intangible thing, which only in the
rarest instances is susceptible of what may be termed direct or positive proof. The
difficulty is also enhanced by the fact, universally recognized, that he who seeks to
use undue influence does so in privacy. He seldom uses brute force or open threats
to terrorize his intended victim, and if he does he is careful that no witnesses are
about to take note of and testify to the fact. He observes, too, the same precautions
if he seeks by cajolery, flattery, or other methods to obtain power and control over
the will of another, and direct it improperly to the accomplishment of the purpose
which he desires[.]

In re Estate of Randall, 60 Idaho 419, 429, 93 P.2d 1, 5 (1939) quoted with approval in Gmeiner v.
Yacte, 100 Idaho 1, 5, 592 P.2d 57, 61 (1979). Because direct evidence rarely exists,
[d]eclarations not confined to the time of the execution of the will, including those
made both before and after, may be received provided they are not too remote to
throw light upon the mental condition of the testator at the time of the execution of
the will. 4 Jones COMMENTARIES ON EVIDENCE § 1614 (2d ed. 1926), and In re
Lunders' Estate, 74 Idaho 448,263 P.2d 1002 (1953).
King v. MacDonald, 90 Idaho 272,278-79,410 P.2d 969,972 (1965).
In determining whether Vernon exerted undue influence upon his mother when she
executed her will, the Court, sitting as the fact finder, is not limited to the actual time the will was
executed. Thus, the Court may consider facts bearing upon undue influence both before and after
execution so long as those facts tend to show such influence when the will was executed and are
not too remote. In re Estate of Conway, 152 Idaho 933, 941, 277 P.3d 380, 388 (2012) citing King
v. MacDonald, 90 Idaho 272, 278-79, 410 P.2d 969, 972 (1965). As the Idaho Supreme Court has
found:
Evidence relevant to the question of undue influence includes:
[T]he age and physical and mental condition of the one alleged to have been
influenced, whether he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or transaction, delay in
making it known, consideration or lack or inadequacy thereof for any contract
made, necessities and distress of the person alleged to have been influenced, his
predisposition to make the transfer in question, the extent of the transfer in
relation to his whole worth, failure to provide for his own family in the case of a
transfer to a stranger, or failure to provide for all of his children in case of a
transfer to one of them, active solicitations and persuasions by the other party,
and the relationship of the parties.
FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Gmeiner, 100 Idaho at 7, 592 P.2d at 63 (quoting 25 Am.Jur.2d Duress and Undue
Influence § 36 at 397 (1966)).
In re Estate ofConway, 152 Idaho 933, 939, 277 P.3d 380, 386 (2012).
At trial, the Court allowed the parties great latitude in presenting their evidence. After
reviewing the transcript, the law and the parties' arguments, however, some of the evidence is too
remote in time to directly prove the elements of undue influence. Therefore, the Court now grants
Vernon K. Smith, Jr.'s motion in limine in part. For the purposes of determining the existence of
undue influence, the Court only considered competent evidence, and any inferences arising from
that evidence, beginning approximately one year prior to and up to six (6) months after Victoria H.
Smith executed her holographic will on February 14, 1990.
However, that does not mean that later evidence is not relevant for other purposes. Once
competent evidence of undue influence at the time Victoria H. Smith executed her will exists,
even evidence remote in time may in fact corroborate or reinforce the Court's finding that Vernon
K. Smith, Jr. exerted undue influence when the will was made. It may also establish an unbroken

chronology or the continuing nature of their relationship. See e.g., In re Heineman's Estate, 13
N.W.2d 569, 572 (Neb. 1944).
In fact, events occurring after the will's execution may be compelling evidence that the
proponent, Vernon K. Smith, Jr., had continuing control over his mother's thought process for a
period prior to its execution until her death. See Estate of Baker, 131 Cal.App.3d 471, 481, 182
Cal.Rptr. 550, 557 (Ct. App. 1982); In re Estate of Mooney, 453 N.E.2d 1158, 1162 (1983); In re

Ferrill, 640 P.2d 489, 497 (N.M. 1981 ); In re Estate of Jones, 320 N. W.2d 167, 170 (S.D. 1982);
Wilhoit v. Fite, 341 S.W.2d 806, 818 (Mo. 1960) (events taking place subsequent to execution
admissible to show general plan by defendant to obtain all decedent's property and to show the
continuing relationship between testatrix and defendant); Haines v. Hayden, 54 N.W. 911, 914-15
(Mich. 1893) (evidence of events subsequent to execution tended to "fortify antecedent
indications" of fraud and undue influence). For example, many courts find "[e]vidence which
tends to show that the beneficiary acquired control over the testator's mind before the will was
made, and retained such control beyond the period at which the will was executed, is admissible

...."Estate of Laitinen, 483 A.2d 265,267-70 (Vt. 1984).
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FINDINGS OF FACT
The Court makes these findings of fact based on the relevant evidence and the Court's
determination of credibility.
1.

Joseph H. Smith, Vernon K. Smith, Jr., and Victoria Ann Smith Converse are
Victoria H. Smith's only children.

Joseph H. Smith, Vernon K. Smith, Jr., and Victoria Ann Smith Converse are siblings, and
Victoria H. Smith and Vernon K. Smith, Sr. are their parents. Victoria Ann Smith Converse did
not challenge the probate and is not a party to the case. Neither party introduced evidence that
Victoria H. Smith had any other children.
2.

Vernon K. Smith, Jr. was not a credible witness.

Based on Vernon's demeanor and the content of his testimony, the Court finds Vernon was
not a credible witness. Although it is not necessary to bolster the Court's credibility determination,
in addition to the Court's in-court physical observations, the following testimonial evidence
directly supports this Court's credibility assessment.
At trial, Vernon proudly testified that during his divorce from Sharon Bergmann, in 1989
or 1990, he asked his brother, Joseph, to act as a "straw man" 4 in a scheme to keep what was
arguably marital property from being considered part of the marital estate.
According to the testimony, prior to their marriage, his future wife, Sharon Bergmann,
owned a house on Raymond Street, called the "Raymond Street house." In the 1980's, the Internal
Revenue Service ("IRS") attached a tax lien to the property for unpaid taxes and scheduled an IRS
auction to foreclose the lien. Vernon quitclaimed the property to Ms. Bergmann and then
requested Joseph to purchase the property for him (Vernon) at-the IRS auction using his

mo~her's

(Victoria H. Smith's) money. Joseph refused to take part in Vernon's scheme and credibly
testified that he told his brother he wanted no part of it.
When Joseph refused and indicated he did not want to participate in the scheme, Vernon
called his brother disloyal. He then asked his mother, Victoria, 5 to do it for him. She agreed to this
shady scheme and, in fact, did purchase the property for him using her own money. When the
Court questioned Vernon about why he did not simply purchase the property himself at the

4

According to Webster's Dictionary: "a person set up to serve as a cover for a usually questionable transaction."

5

His mother was present when his brother, Joseph H. Smith, refused to participate in the scheme.
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auction, he smugly explained he was trying to prevent Sharon Bergmann from arguing the
Raymond Street house was community property, thus depriving her of a portion of the property.
This evidence that Vernon is willing to engage in "shady" or blatantly dishonest behavior
to accomplish his ends and to potentially commit a fraud on the court and on his ex-wife supports
the Court's credibility determination.
In order to rationalize what he did, Vernon testified that he specifically requested the IRS
to perform a forensic audit6 of his law business accounts. He did not testify that the IRS did a
forensic audit as part of its tax audit. In fact, this was important to a point he was trying to make as
he· attempted to present evidence to the Court that Sharon Bergmann had been stealing from him.
As the Court stated during the trial, it simply does not believe him that outside of a regular tax
audit, the IRS did a forensic audit at his request. His statement was not credible; he presented no
credible evidence that the IRS is in the habit of performing forensic audits for private individuals
at the individual's request.
Additionally, the facts surrounding Vernon's abuse of his mother's powers of attorney 7 to
gift all of her earthly possessions, real and personal property, to himself, support this Court's
credibility determination. Vernon K. Smith, Jr. is simply not a credible witness and the Court does
not believe his testimony.
Based on the Court's credibility determination, the Court, for example, does not believe
Vernon's testimony that Joseph or his family knew about the will's existence. The Court does not
believe his testimony that he did not help prepare the language in Victoria H. Smith's will or give
her advice.

3.

Victoria H. Smith's holographic will.

Victoria H. Smith prepared a holographic will on February 14, 1990. Vernon was the only
person present when she executed her will. She did not receive independent legal or financial

6

A forensic audit is an examination and evaluation of a firm's or individual's financial information for use as
evidence in court. A forensic audit can be conducted in order to prosecute a party for fraud, embezzlement or other
l
financial claims. See generally BLACK'S LAW DICTIONARY.
7

Throughout the case, Vernon argues his power of attorney was irrevocable and survived his mother's death. "A
power of attorney terminates once the principal dies. I. C. § 15-12-11 0(1 )(a). Vernon's power of attorney, therefore,
terminated at Victoria's death ...." Smith by & through Smith v. Treasure Valley Seed Co., LLC, 161 Idaho 107, 383
P.3d 1277, 1279 (2016).
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advice; in fact, no one, other than Vernon, had an opportunity to provide her any advice at all. No
one else even knew about the will.
While Vernon argues that his mother never requested independent advice, that is
irrelevant. Throughout this case, Vernon proudly declares that his mother relied on him Gustifiably
according to him) for legal and business advice and trusted him. Therefore, it follows that she
would have relied on him to explain the ramifications of what she was doing in executing her
holographic will, especially since he was present when she signed it. As explained below, based
on all of the evidence, including his lack of credibility, the Court finds that Victoria prepared this
will with Vernon's advice.
There is no credible evidence that Victoria or Vernon told anyone about her will or its
contents at or near the time she executed the will. There is no credible evidence that either Victoria
or Vernon told Joseph or her daughter, Victoria Converse, about the will or its contents at any time
prior to her death more than 20 years later. The Court finds Joseph did not learn of her will until
her funeral.
Victoria H. Smith was born

making her 76 years old when she hand

wrote her 1990 will. Vernon was the only person present when she signed her holographic will.
The parties agree Victoria was competent at the time she executed the will. They also agree the
will complied with Idaho law.
Victoria's will expressly disinherited two of her children, Joseph and Victoria Converse,
and left all of her earthly assets to Vernon upon her death. The handwritten will read as follows:
In event of my death I give all my property, real and personal, to my son Vernon
with the right to serve as Executor with-out bond.
I have given my son Joseph real and personal property in my life time.
I have given my daughter, Victoria Converse, personal property in my life time.
Holographic Will.
Dated February 14, 1990.
Victoria H. Smith

Ex. 208. The Court finds that the will's language is unusual for a layperson writing it without any
legal advice. While Vernon testified that she was purely influenced by her husband's 30 year old
holographic will, the Court finds this testimony implausible.
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Both the will's language and its circumstances give rise to an inference that she had some
legal advice in its preparation. Vernon was the only person present and as he repeatedly and
proudly proclaimed throughout this case, she relied heavily on him for legal advice and had done
so since 1971. It makes no sense she would not have relied on him here, especially given the
language, his presence and other circumstances.
Victoria H. Smith was a lifetime housewife and mother. There is no evidence she had any
studies beyond high school. She never even learned to drive and depended on others for
transportation. No one produced any evidence that she was sophisticated in the law.
The differences between her will and her husband's will are significant and do not support
Vernon's argument that she was simply copying her husband's will and received no legal advice.
Vernon K. Smith, Sr. was a well-known lawyer when he died. His holographic will,
prepared nearly 30 years before, read in full as follows:
In event of my death I give all of my property to my wife, Victoria H. Smith with
right to serve as Executrix without bond
Dated Dec. 12, 1960
Vernon Smith

See Ex. 200 [on the side he printed the words "holographic will"]. A paragraph by paragraph
comparison demonstrates just how different the two wills are and why the Court finds that
Victoria H. Smith had legal advice- Vernon's legal advice. Vernon specifically testified she had
no independent legal or financial advice in preparing her will.
Victoria's will identified Vernon as her "Executor." Her husband's will identified her as
his "Executrix." Laypersons rarely know the difference between the feminine and masculine word.
Victoria also separated her property bequests between real and personal property. Her
husband simply gave Victoria all his property; he did not differentiate between real and personal
property. Again this does not sound like a layperson's language, especially a layperson "copying"
another's will that simply states all property. In fact, a layperson would usually refer to "land,"
instead of real property, or "money," instead of personal property.
Victoria also included language which not only does not appear in Vernon K. Smith, Sr.'s
holographic will, it is language a layperson would not likely use or realize its significance.
Victoria wrote as follows:
•

I have given my son Joseph real and personal property in my life time.
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•

I have given my daughter, Victoria Converse, personal property in my life
time.

Only an attorney would recognize the significance of a testator clearly indicating the failure to
provide for a child was intentional or that the child had been provided for during the testator's life.
Until 1971 in Idaho, unless the will made clear a testator's intent to not provide for all of
his or her children, the "omitted" child could challenge the will and receive an intestate share. 8 In
addition, Victoria again differentiated between personal property and real property. Few
laypersons understand the difference. Significantly, in fact, she had given Joseph both personal
(money) and real property (land) during her lifetime but only personal property (money) to her
daughter.
Finally, as Vernon repeatedly emphasized, he was in fact her attorney at the time and,
according to his testimony and pleadings, she relied heavily on him for legal advice.
The Court finds the language in her will does not mirror Vernon K. Smith, Sr.'s
holographic will language, and the language is not that of a layperson. Based on the evidence,
testimony, Vernon's lack of credibility and the holographic will's language itself, the Court
concludes that, contrary to his testimony, Vernon provided his mother legal advice in drafting and
preparing her will.

4.

Victoria H. Smith's powers of attorney and Vernon's transfers to himself

Victoria H. Smith executed two durable Powers of Attorney during her lifetime, making
Vernon her attorney-in-fact. Vernon drafted both powers of attorney. Victoria executed the first
power of attorney, drafted by Vernon, on July 15, 1999, when she was over 85 years old (85 years
and 8 months). Victoria also executed another durable power of attorney, again drafted by Vernon,
on April 11, 2008, when she was nearly 95 years old, following her hospitalization for a fall. The
2008 Power of Attorney read as follows:
I, Vic
ing at 5933 Branstetter Street, Boise, Ada County, Idaho,
born
Social Security Number
does herewith
reaffirm and continue the ongoing appointment of my son, Vernon K.. Smith Jr.,
born
from the original appointment I made in 1999, and to remain
authorized as my unconditional attorney in fact and agent under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and

8

See In re Fell's Estate, 70 Idaho 399, 402-{)3, 219 P.2d 941, 942-43 (1950); I. C. § 15-3-901 (adopted in 1971, only
children born or adopted after the will are protected as pretermitted heirs).
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authority I otherwise possess and could exercise in my own name and on my own
behalf.
The power and authority vested in him is unconditional, unlimited and all inclusive,
and he shall have the full and exclusive power and authority to manage and conduct
all of my affairs, and to exercise all of my legal rights and powers, including any
rights and powers I may acquire in the future, and specifically including, but
without any intended limitation, to collect all funds, hold, maintain, improve,
invest, lease, or otherwise dispose of any or all of my real or personal property, or
any interest therein; purchase, sell, mortgage, encumber, grant, option or otherwise
deal in any way in any real property or personal property, tangible or intangible, or
any interest therein; to borrow funds, to execute promissory notes, and to secure
any obligation by mortgage, deed of trust or pledge; to conduct any and all business
and banking needs, of any nature or kind, including the right to sign checks and
draw funds on any and all my accounts, with the same authority as my own
signature, to sign any and all agreements and documents ih my behalf, to continue
any corporations, limited liability companies and venture entities I presently have,
and to organize, reorganize, merge, consolidate, capitalize, recapitalize, close,
liquidate, sell, or dissolve any business interest, and to vote all stock, including the
exercise of any stock options and any buy-sell agreements; to receive and to
endorse checks and other negotiable paper, to deposit and to withdraw funds from
any accounts by check or by withdrawal slips or otherwise, a transfer funds from
my account, and to do so from any bank, savings and loan, or any other financial
institution in which I have funds now or in the future; to prepare, sign and file any
and all tax returns and other governmental reports and documents, and to represent
me in all matters before the Internal Revenue Service or State Tax Commission; to
have access to all certificates of deposit, and any safety deposit box registered in
my name, whether alone or with others, and to remove any property or papers
located therein; to act unconditionally with regard to any funds, stocks, bonds,
shares, investments, interests, rights, benefits or entitlements I may now have or
hereafter come to have and hold; to engage in any administrative or legal
proceedings or lawsuits regarding any rights and interests I have on matters therein;
to create trusts and to transfer any interest I may have in property, whether real or
personal, tangible or intangible, to the trustee of any trust, to engage and to dismiss
agents, counsel, and employees, in connection with any matter, and for purposes,
this power and authority vested in my son, Vernon K. Smith Jr., is unlimited,
unconditional and all inclusive, and with the same authority and effect as though I
had caused the action to be undertaken.
This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event of my death or disability, and shall continue in
effect for all time, as it has been my long-standing intention and desire that my son,
Vernon K. Smith Jr., shall be the sole and exclusive heir of my entire estate, as I
have so declared openly in the past many years, because of his commitment,
dedication, and devotion to my best interests, welfare, and financial well being.
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Dated This 11th day of April, 2008.
Victoria H. Smith
Ex. 4. Vernon K. Smith, Jr. signed as a witness.
Four years later, on July 3, 2012, when Victoria H. Smith was nearly 99 years old, Vernon
formed a limited liability company, VHS Properties, L.L.C. ("VHS Properties") and made himself
the L.L.C.'s registered agent and manager. He listed its initial members as his mother, Victoria H.
Smith, and himself. There is no credible evidence that his mother had any idea he had created a
limited liability company or made her a member.
The next day, on July 4, 2012, Vernon relied on the 2008 Power of Attorney and, as her
attorney-in-fact, transferred all of Victoria's earthly real and personal property to VHS Properties
in a document drafted by Vernon. Ex. 5. Again, Vernon offered no credible evidence his mother
had any idea that he was transferring all of her earthly possessions effectively to either VHS
Properties or ultimately to himself. That document read as follows:
This transfer, conveyance, and sale of property made and entered into on this 4th
day of July, 2012, by and between Victoria H. Smith, Transferor herein, through
the authority of her son, Vernon, pursuant to his Durable Power(s) of Attorney, as
vested in him, initially in 1999, and thereafter reaffirmed in 2008, and VHS
Properties, LLC, the recipient of the entire transfer, as Transferee herein.
WITNESSETH:
WHEREAS: Victoria H. Smith had before executed her Last Will and Testament
on February 14, 1990, designating therein her son, Vernon, to her sdle and
exclusive Heir, having done so through the formation of her Holographic Will,
written by her own stationary, in her own handwriting, and signed and dated by her,
being done deliberately in that fashion to emphatically to convey her intentions,
and to avoid any appearance of any influence by anyone having chosen to do so in
accordance with the way in which her husband, Vernon K. Smith, Sr., a wellknown attorney in Boise, Idaho, had so executed his Last Will and Testament by
such holographic means, by which Victoria H. Smith acquired his entire inheritance
to the exclusion of anyone else; and,
WHEREAS: Vernon has always been the sole source of all management,
maintenance, financial means, operation and control of all assets of Victoria H.
Smith, beginning after his Father's death, and especially since and after his
becoming an Attorney in 1971, having at all times thereafter dedicated his life to
the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation; and,
WHEREAS: On July 3, 2012, Vernon did file the Article of Organization for the
establishment of a limited liability company, known as the VHS Properties, LLC,
formed pursuant to and in accordance with the laws of and statutes of the State of
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Idaho, identifying its' [sic] sole members at the time of the organization to be
Vernon and Victoria H. Smith, for tracing purposes by the Internal [R]evenue
Service; and,
WHEREAS: All properties and property interests of Victoria H. Smith, be it real
property, personal property or mixed properties, wherever so situated, including,
but not limited to any and all rights, titles, interests to any and all real property,
personal property, mixed property and wherever so situated in which any interest
now exists or can be claimed to exist, whether it be in the nature of an expectancy,
anticipatory, or a beneficial interest or by any gift or by any future inheritance and
known to include but not limited to all farms, ranches, residential properties, office
buildings, rental facilities, furniture, appliances, farm equipment, tractors, trucks,
trailers, backhoes, ATV's, UTV' s front end loaders, commodities, farm products,
stocks in any corporations, bonds, cash deposits, bank accounts, leasehold interests,
rental receipts, jewelry, clothing, personal effects and any other tangible or
intangible interests of any nature or kind, known or unknown, whatsoever, or
wherever so located, shall be and hereby are transferred to VHS Properties, LLC,
undertaken by the powers granted to Vernon, through said Durable and Irrevocable
Power(s) of Attorney, all of which is being undertaken to preserve and protect all
such property interests by the transfer unto said Limited Liability Company, and to
thereby effectively avoid any costs, inconvenience or expense or need to probate
any estate of Victoria H. Smith, and now being able to rely upon the continuing
valuations of said assets pursuant to their actual use and assessed market values, for
tax purposes, as said values are believed to be within the exemption, tax credit or
allowances as provided for under the Internal Revenue Code, as any estate tax and
gift tax have the same treatment, and it remains the belief of these Parties no tax
would be due or owing thereon at the values of their present use and assessed
valuations; and,
WHEREAS: Said transfers or real property have been made to said VHS
Properties, LLC, by execution of appropriate deeds for eventual recordation, as
may be needed for reference by said VHS Properties, LLC, and it is furthermore
deemed appropriate at this time to also secure the transfer of total ownership of the
membership interests of said VHS Properties, LLC, so as to now be exclusively
held by Vernon, and the transfer of said membership interest of Victoria H. Smith
is being executed this day as well, and Vernon shall from this day henceforth have
and hold 100% ownership interest in and to said membership rights of VHS
Properties, LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars ($10.00)
and other good and valuable consideration, said Transferor does hereafter transfer
all assets to said Transferee, VHS Properties, LLC, and this document confirms the
transfer of all said property rights and interests of Victoria H. Smith, to said VHS
Properties, LLC, Transferee herein, and said Limited Liability Company shall have
and hold ownership of and to all assets and property interests of any kind or nature
of Victoria H. Smith, as of July 4, 2012, and Vernon, shall, as of the date of this
conveyance, July 4, 2012, hereafter and henceforth hold 100% membership interest
in said VHS Properties, LLC.
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DATED THIS: 4th Day of July, 2012[.]
Ex. 5. As her attorney-in-fact, Vernon drafted and executed it.
Vernon signed twice- once on his own behalf and once on behalf of his mother, Victoria
H. Smith, as her "attorney-in-fact," relying specifically on the 2008 Power of Attorney. In an
earlier decision, the Court concluded this was an improper and unauthorized gift of her property,
violating the Uniform Power of Attorney Act, because nothing in the power of attorney
specifically or expressly authorized Vernon to gift Victoria's property to anyone, including
himself. Vernon presented no credible evidence that his mother had any idea he was doing this.
That same day, again relying on ,the 2008 Power of Attorney, Vernon executed the
\

following document on Victoria H. Smith's behalf, transferring and assigning, all of her interest in
VHS Properties (and thus any interest in her own property) to Vernon.

Assignment and Transfer of Membership Interest of: Victoria H. Smith in
VHS Properties, LLC to Vernon Confirming him to be the 100% Member
Thereof
This Assignment and Transfer Agreement, made and entered into on this 4th day of
July, 2012, by and between Victoria H. Smith, by and through her son, Vernon K.
Smith, Junior, pursuant to his Durable and Irrevocable Power of Attorney as
granted to him, initially in 1999, and thereafter reaffirmed and confirmed in 2008,
as the Assignor and Transferor herein, and Vernon K. Smith, Junior, as the
Assignee and Transferee herein.
WITNESSETH:
WHEREAS: Victoria H. Smith did execute her Holographic Last Will and
Testament in 1990, designating therein her sole and exclusive Heir to be her son,
Vernon K. Smith, Junior, and having done so through the formation of that
Holographic Will, pursuant to § 15-2-503, Idaho Code, where it is written by her in
her own handwriting, and dated and signed by her, being done deliberately in that
fashion so as to avoid any appearance of influence of any kind from another, and
having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a well-known and successful attorney in Boise, Idaho, had so
executed his Last Will and Testament by holographic means of his entire
accumulation of assets to her, to the exclusion of anyone else; and,
WHEREAS: Vernon has been the sole source of all management, maintenance,
operation and control, and financial means and resources for the protection,
preservations and perpetuation of all assets since becoming an Attorney in 1971
and has dedicated his life to preserve and protect his parents' property interests;
and,
WHEREAS: The Assignor and Transferor herein did grant unto Vernon through
both Durable and Irrevocable Powers of Attorney, the authority and right to do that
as he deemed appropriate and necessary to protect, preserve and defend all rights
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and interests of any such assets he otherwise would inherit, including all rights of
sale, transfer, or any of the disposition as provided for therein; and,
WHEREAS: A reaffirmation of his exclusive Rights and Powers of Attorney were
again announced, at Transferor's request in 2008, reaffirming his exclusive right of
ownership either under her Will, or as a transfer under his power and authority, to
again take such action as he may deem appropriate to transfer, protect, preserve and
defend his interests in all such assets of the Assignor and Transferor; and,
WHEREAS: On July 3, 2012, the Limited Liability Company known as VHS
Properties, LLC, was formed by Vernon pursuant to and in accordance with his
authority and under the laws and Statutes of the State of Idaho, identifying its' [sic]
members initially as Vernon and Victoria H. Smith for tax tracing and
identification purposes for any gift tax consideration; and,
WHEREAS: Transfers of any and all properties, be it real property, personal
property, mixed and wherever so situated, was transferred by Assignor, through
said Durable and Irrevocable Powers of Attorney, to said VHS Properties, LLC, all
of which was undertaken for purposes of asset protection, to preserve and protect
all such property interests, and to thereby effectively avoid the costs, inconvenience
and expense of any unnecessary probate of said real and personal property assets,
as it is believed the tax credit for gift and estate taxes is within the exemption or tax
credit allowances under the Internal Revenue Code, and no estate or gift tax would
be due or owing thereon in any event in light of the assessed market valuations;
and,
WHEREAS: Said transfers having been made to said VHS Properties, LLC, and
the benefit of asset tracing being completed with one member having been the
Transferor, as well as a member the attorney in fact, being deemed appropriate to
secure the transfer of membership of said VHS Properties, LLC, to become that
exclusively held by said Vernon, it is herewith declared the transfer of membership
interest of Victoria H. Smith is herewith and now transferred to Vernon, who shall
from this day henceforth have and hold 100% ownership interest in and to the
membership of said VHS Properties, LLC.
NOW THEREFORE: For and in consideration of the sum ofTen Dollars and other
good, valuable and lawful consideration, the membership interest of said Victoria
H. Smith, as the Assignor and Transferor herein, is herewith being assigned,
transferred, conveyed and set over unto Vernon, who shall hereafter and henceforth
for all purposes have and hold 100% membership interest in VHS Properties, LLC,
and which said Limited Liability Company does currently have and hold all real
and personal property interests held by Victoria H. Smith, including all those she
inherited and has or ever will receive from her deceased husband, Vernon K. Smith,
Sr., who died May 2, 1966.
DATED THIS:

4th

Day of July, 2012
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"Assignment and Transfer of Membership Interest of: Victoria H. Smith in VHS Properties, LLC
to Vernon Confirming him to be the 100% Member Thereof." The documents make clear they are
linked.
Like the other documents, this document was not signed by Victoria herself. Instead,
Vernon again signed, as her agent, relying on the 2008 Power of Attorney. He also signed on his
own behalf. Like the other transactions, Vernon presented no credible evidence that his mother
had any idea he was doing this. Thus, by the end of the day, July 4, 2012, Vernon admittedly
owned and controlled all of Victoria's property, real and personal, and Victoria no longer had any
property.
In addition, Vernon K. Smith, Sr. died at the age of 53 on May 2, 1966. Vernon K. Smith,
Sr. was Vernon's, Victoria Converse's, and Joseph's father. That probate was never closed.
Vernon was the Attorney of Record for his father's estate continuously since 1976. According to
Vernon, he acted exclusively for Victoria's benefit in managing and preserving all matters of
ownership of all her interests. He claimed that Victoria specifically wanted her husband's estate to
remain open because she liked signing as his "executrix." Thus, Victoria H. Smith's estate
includes Vernon K. Smith, Sr.'s estate and assets.
The Court, following Joseph's Motion for Summary Judgment, ruled Vernon did
not have the legal authority to transfer all of his mother's earthly property to VHS
Properties. The Court set the transfers aside on July 19, 201'6, and held Victoria's real and
personal property, as it existed just prior to Vernon's illegal transfer, was part of her
Estate.
Victoria H. Smith died September 11, 2013, at nearly 100 years old.

5.

Factual findings surrounding Victoria H. Smith's holographic will.

By 1990, Vernon was in the middle of a contentious divorce from Sharon Bergmann; he
was trying to keep as much of the marital property from her as possible. During that time, Vernon
persuaded his mother, Victoria, to act as his partner in his efforts to keep as much of the propertyout of the community as possible. For example, during his divorce, in order to keep the Raymond
Street out of being part of the community property, he convinced Victoria to act as his "straw
man" and purchase the Raymond Street house with her money at the IRS auction on his behalf.
This made Victoria a party to a very questionable and potentially fraudulent scheme. He also
convinced her to file an affidavit on his behalf in his divorce testifying that significant property at
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issue in the divorce was hers individually, again to keep Sharon Bergmann from contending the
property was part of the community. Ex. 269. Thus, during the relevant time frame before and
after she executed her will, Victoria was easily persuaded by Vernon.
The Court agrees that Victoria trusted Vernon and had relied on him for legal and business
advice since 1971. In fact, Vernon admitted that since 1971 his mother relied on him. In the 2008
transfer of her interest in the L.L.C. he drafted, he wrote in relevant part as follows:
WHEREAS: Vernon has always been the sole source of all management,
maintenance, financial means, operation and control of all assets of Victoria H.
Smith, beginning after his Father's death, and especially since and after his
becoming an Attorney in 1971, having at all times thereafter dedicated his life to
the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation[.]
Ex. 5. The Court finds this is one of the reasons Vernon could easily influence his mother.
Moreover, during the relevant time frame surrounding her execution of her will, Victoria
gave her son, Vernon, substantial financial support. Between August 1989 and November 1990,
Victoria gave Vernon over $40,000 (most of it between December 1989 and March 1990). See Ex.
265. Approximately $10,000 were listed as loans. Id. In addition, she was making some of his
child support payments and paying other of his costs, including office expenses. Id.; Ex. 269.
During that same time frame Victoria gave her other son, Joseph, $23,199 consisting of$13,200 in
loans and $9,999 in a gift. ld. This demonstrates how susceptible Victoria was to Vernon's
requests.
6.

During the year before and six months after Victoria signed her holographic
will, Joseph and his family had a good relationship with her.

There is no evidence that Joseph and his family were estranged from his mother at the time
she executed her holographic will. In fact, all ofthe evidence, up until late summer, early fall1992
(more than two years later), proved that Victoria enjoyed a good and loving relationship with
Joseph and his family. See Exs. 25, 265, 266, 267, 268. She continued participating in family
gatherings and sending cards and gifts. There is no evidence to suggest that some estrangement
between Joseph and his mother had anything to do with her uncommunicated decision to disinherit
him or his family. There was no estrangement during the relevant time frame.
Until late 1992, Joseph and his family continued to transport his mother for shopping,
appointments, and church and to enjoy family gatherings. She continued to give Joseph substantial
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monetary gifts even after she executed her 1990 will. Victoria also continued to gtve her
grandchildren Christmas gifts and cards until2003 when Victoria advised her granddaughter.
There will be no gifts from you or me since our property taxes have raised [sic]
exorbitantly[.]
Exs. 2-21B.
In fact, until late winter 1991, nearly 2 years after his mother executed the holographic
will, Joseph continued to manage her properties and enjoy his mother's trust. However, in late
1991, Joseph and Vernon apparently disagreed over certain management issues. See e.g., Exs. 219,
220. Beginning in late 1991, Vernon persuaded his mother to reject Joseph's management
decisions. ld. Victoria would agree with Joseph's decisions until she spoke with Vernon and then
would abruptly change her mind, adopting Vernon's approach. By the end of 1992, it was clear
that Joseph's relationship with his mother was becoming strained.
Likewise, prior to late summer and early fall 1992, there was no credible evidence that
Victoria considered her son, Joseph, to be a "thief and a liar." Furthermore, it is not credible that
Joseph "stealing" a silver dollar when he was 8 or 9 years old, taking his bedroom dresser with
him on his marriage in the 1960's, or using or keeping his father's tools in anyway influenced his
mother's decision to disinherit Joseph and his family on February 14, 1990. If she had such
animus toward Joseph that she wanted to disinherit him in the 1990 will because she thought him
to be a liar and a thief, she would not have continued to socialize with Joseph and his family or
give Joseph substantial monetary gifts.
Only by 1998, did Victoria begin telling third parties Joseph was a liar and a thief. Warren
Dillworth credibly testified that he was shocked when she told him that in 1998. He was also
shocked when she told him she was leaving her entire estate to Vernon. By this time she was 85 or
86 years old and the Joseph Smith family no longer enjoyed the same relationship with her.
Dillworth testified that in the early 90's (the relevant time frame) they spoke about her children
often, and she did not talk about Joseph that way. That is why it surprised him so much. Dillworth
was a very credible and disinterested witness.
In early fall 1992, over 2 years after Victoria executed her holographic will, something
drastic happened to the relationship between his mother and Joseph and his family. Based on the
evidence and Vernon's behavior in court, the Court concludes that Vernon actively engaged in
damaging his mother's feelings about Joseph's family. Vernon's negative influence on his mother
resulted in isolation from her family. Nothing else explains why ·victoria abruptly decided that
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Joseph would no longer manage any of her business affairs and began ceasing contact with
Joseph's family. Nothing else explains why she began thinking of him as a liar and a thief.
The Court concludes from the evidence and testimony, Vernon was actively alienating his
mother from Joseph's family in an attempt to isolate her. The Court further concludes that Victoria
did not disinherit Joseph H. Smith because they were estranged when she made the will or that she
thought he was a "thief and a liar."
7.

During the relevant time frame, no facts explain Victoria's decision to
disinherit her only daughter, Victoria Converse.

Victoria Converse, Victoria H. Smith's daughter, is not a party to this contest. However,
because one of the elements of undue influence is that the result is not the natural result of a
testator's uncontrolled will, the Court reviewed the evidence. While the Court finds Victoria, as a
devout Catholic, disapproved of her daughter's decision to become a devout "Born Again
Christian," that disapproval does not explain why she chose to completely disinherit Victoria
Converse on February 14, 1990. In fact, according to Vernon's own evidence, his mother
continued to recognize the Converse children's birthdays and Christmas with checks every year
until at least December 1999, nine years after she allegedly had so much animus toward her
daughter that she disinherited her. See Exs. 265, 266, 267, 268. There was no evidence in the
relevant time frame before and after she executed the will that Victoria had cut off contact with
her daughter. In fact, the evidence suggests contact continued into 1991 and 1992.
Furthermore, more than six months after she executed her will, she again gave her daughter
a $3,000 monetary gift in December 1990, the same amount she gave her the year before. The fact
she gave her daughter less in monetary gifts than she gave her sons also does not explain why she
chose to disinherit her on February 14, 1990. As Victoria's granddaughter, Kate Laxson, testified,
her grandmother favored the boys, well explaining the disproportionate monetary gifts.
Thus, the Court finds there is no evidence within the relevant time frame that Victoria
would naturally intentionally disinherit her daughter or grandchildren.
8.

Father Faucher's testimony was credible and relevant to the relationship
between Vernon and his mother.

Father Faucher credibly testified at the court trial. He was Victoria's priest for 13 years and
had known the Smith family since 1950. His testimony was not relevant to Victoria's state of mind
on February 14, 1990, more than 20 years before when she executed the will at issue. However,
his testimony described the relationship between Victoria and her son, Vernon. In particular, it
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was relevant to two of the elements of undue influence -- whether Victoria was subject to
Vernon's influence and whether Vernon had a tendency to exercise undue influence over his
mother.
While in her general dealings with most people, Father Faucher testified Victoria was
strong-willed, opinionated and not easily influenced, he also testified she "deeply appreciated
strong men" and had always been subject to influence by "strong men" because she wanted to
please them. The Court finds that Vernon K. Smith, Jr. is a formidable and persuasive man and,
even he concedes, his mother listened to him and followed his advice.
Father Faucher also testified about an incident that happened in 2007 that exposes a lot
about the relationship between Victoria and Vernon, as it persisted through the years. The incident
reinforces the Court's finding that Vernon dominated his mother with an intent to appropriate all
of her property to himself. It shows the lengths to which he would go to carry out his design.
Victoria was a devout Catholic, and the Church was an important part of her life. That was
confirmed by her check ledgers. See e.g., Exs. 265-268. For example, she made weekly payments
to the Church and Church auxiliaries and attended church regularly.
In late 2007, following church services, Father Faucher asked her whether she would be
interested in making a large donation to the Church building fund for a memoriam to her husband
and to herself. When she told Father Faucher she would like to make a contribution, he
recommended she first discuss this with Vernon, because Father Faucher knew Vernon handled all
his mother's financial decisions and realized how important he was to her. Following that
discussion, she abruptly stopped attending church and never returned to church. At the time, she
relied on Vernon to drive her. She died in 2013, nearly six years later, without ever attending
church again. In fact, Father Faucher never saw her again.
When she stopped coming to church, Father Faucher began calling her home. The woman
who answered told him Victoria was either not available or ill. He wanted to visit her and if she
was ill, give her the sacrament of the sick. The woman discouraged him from coming to her house.
He began calling Vernon's law office to speak with him. The man who answered said Vernon was
not available. Finally, Father Faucher made an appointment to have .coffee with Vernon in the
spring 2008. 9 Vernon met with him and told him there would be no memoriam or gift. When

9

According to earlier testimony, Victoria fell in early 2008 and was hospitalized for a fall. Victoria then executed a
new power of attorney making Vernon her attorney-in-fact. He claimed that this power of attorney was "irrevocable,"
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Father Faucher asked if he could visit his mother and offered to give her the sacrament of the sick,
Vernon would not allow him to visit.
While this incident is too remote in time to be considered to establish undue influence, it
demonstrates the lengths to which Vernon would go to isolate his mother and continue his control
over her and her estate. It clearly corroborates the Court's finding that Vernon acquired control
over his mother's mind before she made her will, and retained such control until she died.
Subsequent to procuring his mother's will in 1990, he _clearly retained control over her well
beyond the period when she executed the will. It tends to reinforce the Court's findings.
CONCLUSIONS OF LAW
The sole issue before the Court is whether Victoria's February 14, 1990 holographic will
was the product of Vernon's undue influence.
The Court previously ruled that Vernon's own pleadings created a rebuttable presumption
that he unduly influenced his mother to execute her 1990 will, because he was both a beneficiary
of her will and enjoyed a fiduciary relationship with her. Therefore, at the court trial, Vernon had
the burden of producing a "quantum" of evidence to rebut that presumption.
The Court also previously ruled Vernon improperly transferred all of his mother's earthly
possessions to himself by illegally exercising her "power of attorney." On July 3, 2012, Vernon
created a limited liability company, VHS Properties L.L.C., making his mother a member and
himself the managing member. The following day, on July 4, 2012, Vernon improperly, and
without legal authority, transferred all of Victoria's real and personal property, to VHS Properties
signing on Victoria's behalf in reliance on her power of attorney. The Court further held that after
improperly transferring all of her earthly possessions to VHS Properties, Vernon then improperly
divested his mother of her membership in VHS Properties that same day exercising that same
power of attorney, effectively gifting all of her assets to himself. Vernon drafted all documents
and signed on her behalf, using her power of attorney. There was no evidence Victoria even knew
her son had transferred all of her property. Therefore, the Court set aside all transfers made
pursuant to Victoria's power of attorney and ruled that all Victoria H. Smith's property, as it
existed on July 3, 2012, was part of her estate. The parties failed to present any evidence at trial to
change the Court's prior ruling.
the Court ruled otherwise. Interestingly, this new more expansive power of attorney follows her discussions with
Father Faucher.
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Joseph argues that Victoria's holographic will should be held invalid and his mother
deemed to have died intestate. While as a general proposition, a testator is entitled to dispose of
property as she sees fit without regard to whether the dispositions specified are appropriate or fair,
where evidence proves the will is the product of undue influence, the Court may rule the will
invalid.
The Idaho Supreme Court early held that in order to establish undue influence it is not
necessary to prove circumstances of either actual domination or coercion. In Estate of Randall, 60
Idaho 419, 93 P.2d 1 (1939). The "only positive and affirmative proof required is of facts and
circumstances from which undue influence may be reasonably inferred." !d.
Based on the following application of the law to the above facts found to exist by the
Court, the Court holds that the holographic will was the product of Vernon's undue influence and
is therefore invalid. The Court further holds that Victoria H. Smith died intestate. The Court also
appoints a Special Administrator pursuant to I.C. § 15-3-614(b) to protect the estate pending
creation of an inventory, formal probate and distribution.
I.

At trial, Vernon was required to come forward with evidence tending to disprove at
least one of the four prima facie elements of undue influence.

The law on undue influence is well developed. A court may declare a will invalid on the
basis of undue influence where the evidence indicates that the testator's free agency was overcome
by another person. The party claiming undue influence (Joseph H. Smith) must prove four
elements: (1) a person is subject to undue influence in general or by a particular person; (2) an
opportunity to exert undue influence; (3) a disposition on the part of the influencer to exert undue
influence; and (4) a result indicating undue influence. Gmeiner v. Yacte, 100 Idaho 1, 7, 592 P.2d
57, 63 (1979). All four elements of an undue influence claim must be met or the claim must be
dismissed. Quemada v. Arizmendez, 153 Idaho 609, 614, 288 P.3d 826, 831 (2012); See also

Krebs v. Krebs, 114 Idaho 571, 575, 759 P.2d 77, 81 (Ct. App. 1988) (Discussing rebuttable
presumption and burden shifting in undue influence cases).
Where a beneficiary of the testator's will is also a fiduciary of the testator, there is a
rebuttable presumption of undue influence. 10 In that instance, the will's proponent (Vernon) bears

10

'"Fiduciary relationships are commonly characterized by one party placing property or authority in the hands of
another or being authorized to act on behalf of the other."' Skinner v. U.S. Bank Home Mortgage, 159 Idaho 642, 647,
365 P.3d 398, 403 (2016). "'A fiduciary relationship does not depend upon some technical relation created or defined
in law .... " !d. "'A fiduciary relationship imparts a position of peculiar confidence placed by one individual in
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the burden of rebutting the presumption. In re Estate of Conway, 152 Idaho 933, 938-39, 277 P.3d
380, 385-86 (2012). Before the court trial, the Court ruled Vernon was both his mother's
beneficiary and enjoyed a fiduciary relationship with his mother citing his own statements found
in his Response and Objection to Petition Appointment of Special Administrator and Assignment
of Powers and Duties, among other pleadings. See Skinner v. US. Bank Home Mortg., 159 Idaho
642, 648, 365 P.3d 398, 404 (2016). Therefore, the Court ruled there was a rebuttable presumption
of undue influence by Vernon and that Vernon must rebut that presumption. Quemada, 153 Idaho
at 614, 288 P .3d at 831. However, this ruling did not actually alter the burden of proof borne by
Joseph, only the burden of initially presenting evidence on the presumed facts.
This principle is consonant with the general rule regarding presumptions
enunciated in I.R.E. 301.
[A] presumption imposes on the party against whom it is directed the burden
of going forward with the evidence to rebut or meet the presumption, but
does not shift to such party the burden of proof in the sense of the risk of
nonpersuasion, which remains throughout the trial upon the party on whom it
was originally cast.
A Rule 301 presumption relieves the party in whose favor it operates from
presenting further evidence of the presumed fact until the opposing party introduces
substantial evidence of the nonexistence of the fact. Bongiovi v. Jamison, supra.
Thus, in the present case, if Patricia introduced evidence demonstrating that a
confidential relationship existed and evidence that Arthur was instrumental in
procuring the deed, then the burden would shift to Arthur to come forward with
evidence tending to disprove at least one of the four prima facie elements of undue
influence.
Krebs v. Krebs, 114 Idaho 571, 575, 759 P.2d 77, 81 (Ct. App. 1988).
Thus, while Vernon had the burden of going forward with evidence to rebut the
presumption, Joseph retained the ultimate burden of proof. Vernon needed only to present
substantial evidence to rebut the presumption as to at least one of the elements of undue influence.
If he did that, Joseph must then prove all the elements by a preponderance of the evidence. A clear
understanding ofundue influence is critical to the Court's analysis.
'Undue influence' is not a tort but rather a common law doctrine used to avoid and
recover inter vivos and testamentary transfers of property made by vulnerable
donors and testators to persons who connived to obtain such property by various
wrongful means. [footnote omitted]. 'Undue influence' has been defined as the

another ... A fiduciary is in a position to have and exercise, and does have and exercise influence over another."'
Idaho First National Bank v. Bliss Valley Foods, Inc., 121 Idaho 266,277, 824 P.2d 841, 852 (1991).
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exercise of sufficient control over the person, the validity of whose act is brought in
question, to destroy that person's free agency and constrain him or her to do
something he or she would not have done if that control had not been exercised.
[footnote omitted]. In other words, undue influence is influence that deprives one
person of his or her freedom of choice or overcomes his or her will or free agency
[footnote omitted] and substitutes the will of another in its place, [footnote omitted]
precludes the exercise of free and deliberate judgment, [footnote omitted] or
coerces a person into doing something that he or she does not want to do [footnote
omitted] or would not have done except for the influence. [footnote omitted] The
essence of undue influence is that the will of the influencing party so overpowered
the will of the other party that the other party's act essentially became the act of the
influencing party. [footnote omitted].
25 Am. Jur. 2d DURESS AND UNDUE INFLUENCE § 36 (emphasis added). The Court applied these
principles to the facts established at trial.

II.

Vern on failed to produce that "quantum of evidence" necessary to rebut the
presumption Victoria H. Smith's will was the product of his undue influence.
Any court analysis must ultimately focus on the "influencer's" conduct - in this case,

Vernon's conduct.
The focus of an undue influence inquiry is on the conduct of the person allegedly
exercising undue influence and whether that person gained an unfair advantage by
devices which reasonable people regard as improper. [footnote omitted]. The
hallmark of undue influence is high pressure that works on mental, moral, or
emotional weakness, and it is sometimes referred to as overpersuasion. [footnote
omitted]. Something must operate upon the mind of a person allegedly unduly
influenced which has a controlling effect sufficient to destroy the person's free
agency and to render the instrument not properly an expression of the person's
wishes but rather the expression of the wishes of another or others; it is the
substitution of the mind of the person exercising the influence for the mind of the
person executing the instrument, causing him or her to make the instrument which
he or she otherwise would not have made. [footnote omitted]. According to the
RESTATEMENT, undue influence is unfair persuasion of a person who is dominated
by the person exercising the persuasion or who, because of the relation between
them, is justified in assuming that that person will not act in a manner inconsistent
with his or her welfare. [footnote omitted] ....
Undue influence has been described as a species of duress, [footnote omitted] but it
has also been described as a species of fraud [footnote omitted] or constructive
fraud. [footnote omitted]. However, it is not necessary to prove fraud to prove
undue influence although fraudulent conduct may often be present. [footnote
omitted].
.
25 Am. Jur. 2d DURESS AND UNDUE INFLUENCE § 36 (emphasis added).
Evidence of undue influence is rarely overtly evident; it normally involves subtle and
nuanced behavior. "The exertion of undue influence is usmilly a subtle thing and by its very nature
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usually involves an extended course of dealings and circumstances." !d. In other words, the fact
finder must carefully consider the course of conduct between the testator and the influencer to
inferentially come to a conclusion. An influencer's coercion may not be blatant but may be
indirect and sustained.
Based on the evidence presented at the court trial, the Court finds that Vernon failed to
introduce "that quantum of evidence that tends to show that no undue influence existed."
The Court further finds that even if Vernon had rebutted the presumption with minimal
evidence, Joseph directly or through Vernon's own witnesses and evidence produced a
preponderance of evidence that Victoria's will leaving all her earthly possessions to Vernon was
the product of Vernon's undue influence. Therefore, the Court finds her holographic will is invalid
and Victoria H. Smith died intestate.
In arriving at that conclusion, the Court confined its consideration to evidence, acts,
statements and behaviors at or near the time Victoria executed the will in 1990. Thus, statements
or acts occurring more than a year later are not directly relevant. While the Court allowed some
clearly remote evidence to be introduced at trial, only that evidence reasonably connected in time
before and after the will's execution was relevant to the Court's determination.
However, as specifically acknowledged in the Court's decision, evidence remote to the
will's execution in 1990 may be directly relevant to other issues in the case or may corroborate the
Court's conclusions. 11 More remote evidence may be considered only if the particular element is
already supported by a preponderance of the evidence reasonably connected in time to the will's
execution.

11

"Evidence of conduct of the proponent subsequent to the execution of the will is admissible if it tends to show
influence at the time the will was executed." See Estate of Baker, 131 Cal. App. 3d 471, 481, 182 Cal.Rptr. 550, 557
(Ct. App. 1982) (events occurring after the execution of will were compelling evidence that proponent had continuing
control over decedent's thought process for period prior to execution until death); In re Estate of Mooney, 453 N.E.2d
1158, 1162 (1983); In re Ferrill, 640 P.2d 489, 497 (N.M. 1981); In re Estate of Jones, 320 N.W.2d 167, 170
(S.D.1982); Wilhoit v. Fite, 341 S.W.2d 806, 818 (Mo.1960) (events taking place subsequent to execution admissible
to show general plan by defendant to obtain all decedent's property and to show the continuing relationship between
testatrix and defendant); Haines v. Hayden, 54 N.W. 911,914-15 (Mich. 1893) (evidence of events subsequent to
execution tended to "fortify antecedent indications" of fraud and undue influence). For example, evidence which tends
to show an ongoing relationship between a testator and a beneficiary occurring before and after execution is relevant
and admissible. In re Ferrill, 640 P.2d at 497. Moreover, "[e]vidence which tends to show that the beneficiary
acquired control over the testator's mind before the will was made, and retained such control beyond the period at
which the will was executed, is admissible .... " Estate ofLaitinen, 483 A.2d 265,267-70 (Vt. 1984).
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A.

Victoria was subject to Vernon's undue influence and Vernon introduced no
evidence to the contrary.

In order to succeed on a claim that a will was procured by undue influence, the party
making the claim [Joseph] must establish that the testator [Victoria] was susceptible to undue
influence by the alleged influencer [Vernon]. Undue influence is defined as "domination by the
guilty party over the testator to such an extent that his free agency is destroyed and the will of
another person substituted for that of the testator." King v. MacDonald, 90 Idaho 272, 279, 410
P.2d 969, 972 (1965) citing In re Eggan 's Estate, 86 Idaho 328, 386 P.2d 563 (1963).
'Susceptibility, as an element of undue influence, concerns the general state of
mind of the testator: whether he was of a character readily subject to the improper
influence of others . . . The court will look closely at transactions where unfair
advantage appears to have been taken of one who is aged, sick or enfeebled.'
Gmeiner v. Yacte, 100 Idaho 1, 7, 592 P.2d 57, 63 (1979). 'It is said in 6 Wigmore,
EVIDENCE § 173 8 (3d ed. 1940), at page 121: 'The existence of undue influence
involves incidentally a consideration of the testator's incapacity to resist pressure
and his susceptibility to deceit, whether in general or by a particular person . . .
Undue influence has been defined as domination by the guilty party over the
testator to such an extent that his free agency is destroyed and the will of another
person substituted for that of the testator.'
Kingv. MacDonald, 90 Idaho 272,279,410 P.2d 969,972-73 (1965) (emphasis added).

According to 6 Wigmore,

EVIDENCE§

1738 (3d ed. 1940), at page 121 (cited by the Idaho

Supreme Court in MacDonald), this element may be proven by either showing the testator was
generally subject to influence [i.e., weak minded] or subject to the "influencer's" influence:
'The existence of undue influence or deception involves incidentally a
consideration of the testator's incapacity to resist pressure and his susceptibility to
deceit, whether in general or by a particular person. This requires a consideration
of many circumstances, including his state of affections or dislike for particular
persons, benefited or not benefited by the will; of his inclinations to obey or to
resist these persons; and, in general, of his mental and emotional condition with
reference to its being affected by any of the persons concerned. All utterances and
conduct, therefore, affording any indication of this sort of mental condition, are
admissible, in order that from these the condition at various times (not too remote)
may be used as the basis for inferring his condition at the time in issue.'
MacDonald, 90 Idaho at 279, 410 P.2d at 972 (emphasis added). Moreover, it is not necessary to

prove actual domination. The MacDonald court observed:
'In Estate of Randall, 60 Idaho 419, 93 P.2d 1, we held that in order to show undue
influence it is not necessary to prove circumstances of either actual domination or
coercion; that the only positive and affirmative proof required is of facts and
circumstances from which undue influence may be reasonably inferred, for
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instance, that the beneficiary was active in the preparation and execution of the
will. We further held that the mere existence of a confidential relation between a
testator and a beneficiary in his will does not establish undue influence unless it
appears that the beneficiary was active in the preparation and execution of the will.'
In re Lunders' Estate, supra, 74 Idaho at 454, 263 P.2d at 1006. See also
Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692 (1946).
/d. at 280, 410 P .2d at 973. Because the Court already ruled that there was a presumption of undue

influence, Vernon was required to introduce some evidence that his mother was not susceptible to
his domination.
Vernon testified he was the only person present and witnessed his mother sign her
holographic will; he claimed he did not give her advice. However, based on the Court's findings
of fact, Vernon did provide her with advice. Therefore, Vernon was active in the will's preparation
and execution contrary to his testimony.
To rebut the presumption that his mother was overly vulnerable to his influence, the only
evidence Vernon introduced regarding his mother's lack of susceptibility to influence was that his
mother, Victoria, was strong-willed, opinionated, and had a mind of her own. However, while this
evidence may suggest that she was not susceptible to influence generally, it is not evidence that
she was not susceptible to Vernon's specific influence. It is not that "quantum of evidence"
necessary to overcome the presumption that she was susceptible to Vernon's undue influence. He
introduced no credible evidence demonstrating she was immune to his power.
In Yribar v. Fitzpatrick, 91 Idaho 105, 416 P.2d 164 (1966), this court approved a
definition of 'undue influence' as being domination by the guilty party over the
testator to such an extent that his free agency is destroyed and the will of another
person substituted for that of the testator. In order to apply these rules of law to
decide a will contest case, of course, the facts must first be found. The recitation of
the foregoing rules of law concerning will contest cases is made to demonstrate the
necessity of explicit findings of fact in this type of case, especially when it is
appealed from a magistrate court to the district court on the grounds of
insufficiency of the record to sustain an order denying the will to probate.

In re Stibor's Estate, 96 Idaho 162, 165, 525 P.2d 357, 360 (1974). Because, Vernon failed to
rebut the presumption, Joseph did not have to introduce any evidence that she was susceptible to
Vernon's influence. However, Vernon's own trial evidence created the inference that, as strong
willed as she was generally, indeed his mother was unduly susceptible to his influence.
For example, since 1971, Vernon conceded his mother trusted him and relied on his
advice, including legal advice. He even explained why she trusted him and his advice. See e.g.,
Transfer, Conveyance, and Sale of All Property Interests from Victoria H. Smith to VHS
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Properties L.L.C .. Moreover, the trial evidence he introduced demonstrated that during the
relevant time frame, he could influence her to act on his behalf in a very questionable and
potentially fraudulent scheme. She helped him purchase the Raymond Street property to (in his
own words) avoid the potential implication it was part of the marital property.
This was a devoutly religious woman. Yet, Vernon also influenced her to file an affidavit
on his behalf in his divorce arguing much of the property in the divorce was actually hers. During
the relevant time frame surrounding the will, Victoria also gave Vernon over $40,000 (most of it
between December 1989 and March 1990). See Ex. 265. Approximately $10,000 were listed as
loans. !d. In addition, he even testified she was making some of his child support payments and
paying other costs; the exhibits supported that testimony. !d. During that same time frame Victoria
gave her other son, Joseph, $23,199 consisting of$13,200 in loans and $9,999 in a gift. !d.
The Court finds that not only did he fail to rebut the presumption, but the totality of the
evidence supports the inference that Vernon had the ability to overcome Victoria's will by a
preponderance of the evidence. The first element of undue influence was met.

B.

Vernon had the opportunity to subject Victoria to undue influence.

While Vernon attempts to argue, without actual evidence, that he did not have an
opportunity to subject his mother to undue influence, that argument is specious. According to his
own statements in court and his pleadings, she trusted him above anyone else, relied on his advice,
and sought his help for nearly twenty years prior to the February 14, 1990 will. His law office
resided in her building. She paid his child support and other expenses. She loaned him money.
Where he actually lived did not limit his opportunity to unduly influence her; it is his actual
contact.
Before, during and after the will's execution, Vernon handled Victoria's business and legal
affairs. He frequently visited her and he introduced no evidence that he did not have an
opportunity to unduly influence her. He was also the only person present when she executed her
will.
Thus, he did not rebut the presumption. The Court finds that not only did he fail to rebut
the presumption, but the totality of the evidence supports the inference that Vernon had the
opportunity to influence her by a preponderance of the evidence. The second element of undue
influence was met.
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C.

Vernon did not rebut the presumption that he had a disposition to exert undue
influence.

The third element of undue influence centers on the influencer's disposition to exert undue
influence. Here the Court "examines the character and activities of the alleged undue influencer to
determine whether his conduct was designed to take unfair advantage of the testator." Gmeiner,
100 Idaho at 8, 592 P.2d at 64. The Idaho Supreme Court further explained:
'Disposition,' in this sense, must mean more than simply the performance of acts of
kindness accompanied by the hope of material gain. One factor which assumes
critical importance is whether or not the alleged undue influencer took an active
part in preparation and execution of the will or deed. The beneficiary of a grantor's
largesse will be viewed more suspiciously if he has been active in encouraging the
transfer, in contacting the attorney or in preparing and typing the documents. See
McNabb v. Brewster, supra; In re Estate of Randall, supra. While none of the
above factors is per se indicative of undue influence, Mollendorf v. Derry, supra, it
is clear that undue influence is less likely to be found where it can be shown that
the grant was not made at the request, suggestion or direction of the grantee, Dickey
v. Clarke, 65 Idaho 247, 142 P.2d 597 (1943); where the grantee was not active in
the preparation or execution of the documents, Kelley v. Whey land, supra; or where
disinterested advice was sought and third parties were informed of the grantor's
intentions.
Gmeiner, 100 Idaho 1, 8-9, 592 P.2d 57, 64-65 (emphasis added). The evidence clearly
establishes Victoria never sought disinterested advice; Vernon conceded that. The evidence also
clearly establishes that for many years third parties knew nothing of her decision, and that neither
Joseph nor his family was aware of her decision to disinherit them until her death. In addition,
given the circumstances surrounding her will and the will's language itself, the Court finds Vernon
was actively involved in the will's preparation and execution. It is the only explanation for the odd
language. It defies logic that given their close advisory relationship she would prepare the will she
did, ask him to witness it and not ask his advice.
Every case is unique and the facts must be carefully examined. There are no set patterns of
behavior. It is clearly dependent on inferences to be drawn from the individual circumstances.
Finally, there are miscellaneous patterns of behavior which cannot be anticipated
because they vary from case to case. Nonetheless, such behavior may serve to
ground an inference of undue influence or may serve to demonstrate the good faith
and honesty of a given transaction. For example, in the McNabb case, the recipient
of a deed first denied receiving it, later said she didn't remember receiving it, and
then concealed its existence from county authorities in requesting indigent aid for
the grantor. 75 Idaho at 317, 272 P.2d at 300. In the Randall case, the recipients of
the bequest were found to have retyped and altered the testator's will. The original,
which was less favorable to them, was said to have been 'lost.' 60 Idaho at 442, 93
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P.2d at 11. Conversely, in the Englesby case, the court was impressed by the fact
that a deed of one's farm to a son rather than to a daughter was in keeping with the
Finnish-American custom that the elderly grantor might have been expected to
follow. 99 Idaho at 22, 576 P.2d at 1056.
In short, the factors which may serve to ground an inference of undue influence and
those which may serve to negate such an inference are as varied as human nature
itself. If a plaintiff shows the existence of circumstances of a sort that would
warrant an inference of undue influence by a reasonable jury then, of course,
defendant is not entitled to a directed verdict. He must shoulder the burden of
coming forward to explain his conduct or run the risk of an adverse jury verdict. If,
after hearing defendant's explanation, followed by plaintiffs rebuttal evidence, the
jury finds that undue influence has been exercised, then it will find for the plaintiff.
Gmeiner, 100 Idaho at 8-9, 592 P.2d at 64-65 (emphasis added). Various facts may give rise to an

inference. 12
Another broad area of judicial concern in dealing with the element of 'disposition'
is the alleged influencer's attempts at undermining bequests to the natural heirs.
The court will look closely at situations where the recipient of a deed or bequest
has apparently been responsible for alienating the affections of the testator-grantor
from the other members of his or her family. The situation is further exacerbated if
the grantee has isolated the grantor from all contact with family or with
disinterested third parties.
/d. (emphasis added). Because the Court ruled Vernon was both a fiduciary and a beneficiary, at

the outset of the trial, Vernon was presumed to have a disposition to exert undue influence. Thus,
in order to require Joseph to introduce evidence on this element, Vernon first had the burden to
introduce credible evidence that he did not have this disposition.

12

One authority summarized it this way:
Evidence of grasping, over-reaching, and a willingness to do something wrong or unfair are
characteristics that a contestant will need to show to establish the necessary disposition to meet his
burden ofproof. See, e.g., Matter ofDejma/'s Estate, 95 Wis. 2d 141,289 N.W.2d 813 (1980); In re
Kamesar's Estate, 81 Wis. 2d 151,259 N.W.2d 733 (1977).
Authority
Cases providing examples of dispositions and means to prove dispositions to exert undue influence:
• grasping, over-reaching, and willingness to do something wrong or unfair-Matter of Dejmal 's Estate,
95 Wis. 2d 141, 289 N.W.2d 813 (1980); In re Kamesar's Estate, 81 Wis. 2d 151, 259 N.W.2d 733
(1977)
• conduct on other matters other than preparation of will-In re Will of Langmeier, 466 A.2d 386 (Del.
Ch. 1983)

27 CAUSES OF ACTION 2d 469 (Originally published in 2005)(emphasis added).
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Vernon introduced no credible evidence that he did not have a disposition to exert undue
influence or take unfair advantage. Furthermore, during the relevant time frame, where he received
substantial sums of money and asked his mother to purchase the property as a "straw man"
demonstrated that he had the character to take unfair advantage of his mother and others.
Subsequent behaviors corroborated his character to take unfair advantage. For example, a trier of
fact closely examines "situations where the recipient of a deed or bequest has apparently been
responsible for alienating the affections of the testator-grantor from the other members of his or
her own family. The situation is further exacerbated if the grantee has isolated the grantor from all
contact with family or with disinterested third parties." Id 100 Idaho at 8, 592 P.2d at 64.
In this case, the illegal 2012 transfer of all of his mother's earthly possessions effectively
to himself, his efforts to isolate his mother, his interactions with Father Faucher, and other
evidence, are consistent with his character or disposition to take unfair advantage of his mother (as
well as others) in procuring her will.
The Court finds Vernon failed to rebut the presumption that he intended to take unfair
advantage of his mother. The Court further finds that the totality of the evidence supports the
inference by a preponderance of the evidence that Vernon had both the character and disposition
to overcome Victoria's will and take unfair advantage. The third element of undue influence was
met.
D.

Vernon did not rebut the presumption that the result was "unnatural, unjust
or irrational."

The final element in any undue influence case focuses on whether the testamentary bequest
appears suspicious.
[T]he suspiciousness of a particular result sets the tempo throughout. A result is
suspicious if it appears 'unnatural, unjust or irrational.' A property disposition
which departs from the natural and expected is said to raise a 'red flag of warning;'
Gmeiner, 100 Idaho at 7, 592 P.2d at 63. Vernon argues the result is not suspicious because his

mother and brother were estranged. He also contends that his mother's will disinheriting his sister
was also not suspicious because they too were estranged.
However, Vernon introduced no credible evidence that this estrangement existed at or
about the time his mother executed her will. Any estrangements began well after the relevant time
period. Moreover, the evidence also supports a finding that Vernon was instrumental in creating
those estrangements.
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All of the credible evidence establishes that Victoria and the Joseph H. Smith family
maintained good relationships until over two years after she executed her will. During those two
years, they continued to have happy family gatherings, Joseph continued to manage her property
and they saw each other nearly every day. Victoria continued to give Joseph and his family gifts.
Likewise, while her relationship with her daughter may have been awkward because of
religion, there was no contemporaneous evidence that whatever that may have been, it was
sufficiently strained to cause her to disinherit her daughter and family at the time she executed her
will. She gave her daughter a substantial monetary gift just over six months later and for years
continued to recognize birthdays and Christmas.
In other words, there is no explanation for her decision in 1990 to disinherit her two other
children. Vernon introduced no relevant evidence to rebut this presumption. All of the evidence he
cites is very remote in time.
However, even if he had rebutted the presumption, the evidence overwhelmingly
establishes, by a preponderance of the evidence, that at the time she executed her holographic will
in 1990, the result was unnatural, unjust and irrational and evidence that her will was overborn by
Vernon K. Smith, Jr.

III.

The Court finds Joseph H. Smith is entitled to an award of attorney fees in the
amount of $17,500 pursuant to I.C. § 15-12-116.
Victoria H. Smith executed the durable power of attorney on April 11, 2008, following her

hospitalization for a fall, and following her conversation with Father Faucher. Vernon K. Smith,
Jr. admittedly drafted the power of attorney. Four years later, on July 3, 2012, when Victoria H.
Smith was nearly 100 years old, Vernon formed a limited liability company, VHS Properties. That
same date, Vernon made himself the L.L.C.' s registered agent and manager. He listed the initial
members as Victoria H. Smith, his mother, and himself, Vernon K. Smith, Jr. There was no
evidence that his mother was even aware he had created this L.L.C.
The next day, on July 4, 2012, Vernon relying on the 2008 Power of Attorney and, as her
attorney in fact, transferred all of Victoria H. Smith's real and personal property as a gift to VHS
Properties. He signed as her attorney in fact and drafted the transfer document. Like the action the
day before, there was no evidence she was aware that he transferred all her property to the L.L.C.
The same date, he transferred her interest in the L.L.C. to himself in another document he drafted.
Like befo~e, there is no evidence she knew he had divested her of her property. He acknowledged
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that by the end of the day on July 4, 2012, he effectively owned and controlled all of her earthly
possesswns.
Following extensive briefing, the Court held that these 2012 transfers were gifts and
further held that the 2008 Power of Attorney did not permit Vernon to gift her property to anyone,
including himself. The Court set aside his July 4, 2012, gifts of all his mother's earthly property to
VHS Properties. Joseph successfully challenged these transfers under I.C. § 15-12-116 resulting in
them being set aside and made part of his mother's estate.
Joseph moved the Court to reimburse him his attorney's fees and costs incurred in
restoring his mother's estate. Vernon opposed. The Court reserved its decision pending the
outcome of the challenge to the holographic will. Under I.C. § 15-12-116 the Court
unquestionably may award reasonable attorney's fees and costs to the party who prevailed in any
proceeding under the Uniform Power of Attorney Act. I.C. § 15-12-116 (3) provides as follows:
(3) The court may award reasonable attorney's fees and costs to the prevailing party
in a proceeding under this section.
I.C. § 15-12-116 (3). Likewise, I.C. § 15-12-117 clearly establishes an agent's liability for
violating this Act.
An agent that violates this chapter is liable to the principal or the principal's
successors in interest for the amount required to:
(1) Restore the value of the principal's property to what it would have been
had the violation not occurred; and

(2) Reimburse the principal or the principal's successors in interest for the
attorney's fees and costs, and other professional fees and costs, paid on the
agent's behalf.
I.C. § 15-12-117 (emphasis added). The statute's clear intent is to restore the principal's property 13
(Victoria H. Smith's Estate) to what it would have been if the agent had not violated the Uniform
Power of Attorney Act. 14 The Court finds that the statute applies whether the Court finds Joseph
prevailed on all issues in his challenge to her will. This is a separate and distinct issue.

13

In this case, Joseph H. Smith is acting on Victoria H. Smith's behalf in attempting to reconstruct her Estate and is
her successor in interest.
14

This decision is consistent with an unpublished decision: Wisdom v. Mallo, 2009 WL 6811992 (Id. Dist. Ct.).
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However, Joseph did prevail 15 in challenging the will, and the Court ruled her will was
invalid. Furthermore, he succeeded in getting the Court to order all of his mother's property to her
Estate. Pursuant to I. C. §§ 15-12-116 and 15-12-117, the Court finds he is entitled to fees.
Determining whether the amount of an attorney fee award is reasonable is within the
Court's sound discretion. Craft Wall of Idaho, Inc. v. Stonebraker, 108 Idaho 704, 701 P.2d 324
(Ct. App. 1985). Rule 54 establishes the criteria courts must consider in awarding attorney's fees.
Rule 54(e)(3) provides that the Court should consider the follow factors in determining the amount
of such fees:
(A)

The time and labor required.

(B)

The novelty and difficulty of the questions.

(C)

The skill requisite to perform the legal service properly and the experience
and ability of the attorney in the particular field of law.

(D)

The prevailing charges for like work.

(E)

Whether the fee is fixed or contingent.

(F)

The time limitations imposed by the client or the circumstances of the case.

(G)

The amount involved and the results obtained.

(H)

The undesirability of the case.

(I)

The nature and length of the professional relationship with the
client.

(J)

Awards in similar cases.

(K)

The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a
party's case.

(L)

Any other factor which the court deems appropriate in the particular case.

In arriving at its decision, the Court applied all the required factors to determine whether the
claimed fees were reasonable.
Among other things, the Court finds, having reviewed the attorney's affidavit, the hourly
fees of $250.00 per hour charged are the prevailing fees in this area for similar attorneys and are
reasonable. This case was hard fought and contentious. The Court further finds that the 70 hours
claimed are reasonable; this Court spent this much time and more just preparing its decision.

15

The determination as to which party, if any, prevailed is within the Court's discretion. Oakes v. Boise Heart Clinic
Physicians, PLLC, 152 Idaho 540, 545,272 P.3d 512, 517 (2012); Holmes v. Holmes, 125 Idaho 784,787,874 P.2d
595, 598 (Ct. App. 1994) (citing Bade// v. Bade//, 122 Idaho 442, 450, 835 P.2d 677, 685 (Ct. App. 1992)).
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Therefore, the Court, in an exercise of discretion, having applied the I.R.C.P. 54 factors,
finds $17,500.00 in reasonable attorney fees appropriate under the Uniform Power of Attorney
Act. However, given the fact, this case is likely to be appealed and the case is far from over, the
Court finds an award is premature.

IV. The Court finds an emergency exists requiring the Court appoint a Special
Administrator pursuant to I.C. § 15-3-614(b).
I.C. § 15-3-614 (b) specifically empowers the Court to appoint a Special Administrator to
preserve the Estate without notice where it finds there is an emergency. Given the history and
Vernon K. Smith, Jr.'s egregious behavior transferring all of his mother's assets to himself by
improperly relying on her power of attorney, the Court finds the Estate's assets are in danger of
being dissipated. Because the Court finds that Victoria H. Smith died intestate, Vernon K. Smith,
Jr. is not entitled to be automatically appointed. See I. C. § 15-3-615 (b).
By entering the accompanying Order Appointing Special Administrator, the Court appoints
a Special Administrator and gives the Special Administrator all the powers enjoyed by a general
personal representative, except the power to distribute, dispose of or otherwise encumber Victoria
H. Smith's property. More particularly; the Special Administrator is empowered to maintain legal
actions, if necessary, to recover possession of property held by Vernon K. Smith, Jr., his wife, or
any business entity as a result of the unlawful transfers Vernon K. Smith, Jr. made in July 2012.
See I.C. § 15-3-709.
The Court further sets a hearing for April 14, 2017, at 10 a.m. to consider appointing a
Personal Representative. Given the issues in this case, the Court does not believe either contestant
is appropriate to be the Personal Representative. If the contestants cannot stipulate to the
appointment of a Personal Representative, the Court will either appoint a professional fiduciary
company, TRESCO of Idaho, or continue the appointment of the Special Administrator as the
Personal Representative to professionally manage Victoria H. Smith's Estate.
IT IS SO ORDERED.
Dated this ___run_ day of March 2017.
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CERTIFICATE OF MAILING
I hereby certify that on this ~ day of March 20 17, I served a true and correct copy of
the within instrument to:
VERNON K. SMITH
ATTORNEY ATLAW
VIA EMAIL: vls59@line.com
RORY JONES
ERICA JUDD
JONES, GLEDHILL, FUHRMAN P.A.
VIA EMAILS: rjones@idalaw.com; ejudd@idalaw.com
ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: aellis@aellislaw.com
NOAH G. HILLEN, CHTD.
VIA EMAIL: ngh@hillenlaw.com
TRESCO OF IDAHO
PAUL SEIDEMAN
VIA EMAIL: paul@trescoofidaho.com

CHRISTOPHER D. RICH
Clerk of the District Court

d,.u

x,.c.

By:
Deputy Court Clerk
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FILED By:
Deputy Clerk
Fo.urth Judicial District, Ada County
CHRISTOPHER 0; RICH, Clerk
Signed: 3/9/2017 12:02 PM
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On March 9, 2017, the Court held Victoria H. Smith's February 14, 1990 holographic will
to be the product of Vernon K. Smith, Jr.'s undue influence. Therefore, the Court ruled the will
invalid and further ruled that Victoria H. Smith died intestate.
Given the history of this case and the Court's finding

that Vernon K. Smith, Jr.

14

improperly and illegally transferred all of his mother's assets effectively to himself on July 4,
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2012, the Court finds that an emergency exists requiring her assets be restored to the Estate and
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Therefore, the Court appoints the current Court Master, Noah Hillen, as a special
administrator pursuant to I.C. § 15-3-614(b). The Court further orders that he have the same
authority as a Personal Representative to perform the following particular acts:
THEREFORE, THE COURT HEREBY ORDERS:
1. Once the Special Administrator has located all the Estate's property and returned it to
the Estate, the Special Administrator shall not encumber or otherwise transfer or
distribute any property from the Estate without the Court's approval.
2. The Special Administrator shall hire an appraiser or appraisers to determine the
Estate's value.
3. The Court grants to the Special Administrator all powers and authorities statutorily
granted to a Personal Representative except the power to distribute, dispose of or
otherwise encumber Victoria H. Smith's property. See I.C. § 15-3-701, et. seq. In
addition, the Court more specifically grants the Special Administrator the following
powers and authorities to accomplish the Court's Order:
a. Issue subpoenas, take depositions, engage in discovery, and hire professionals
to locate, identify, and inventory Victoria H. Smith's property (real and
personal) as it existed on July 3, 2012, and all remaining property of the Estate.
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b. File appropriate legal documents, to restore all of Victoria H. Smith's property
as it existed on July 3, 2012, to her Estate. This includes but is not limited to
quit claim deeds and lis pendens.
c. Do all other acts and take all measures necessary or proper for the efficient
performance of his duties under this Order.
d. Supervise the administration of the Estate's assets, as identified, including any
assets in VHS Properties or other entities. This supervision includes hiring a
property manager or managers, appraisers and such other professional as may
be necessary to properly manage such properties.
e. All profits and rents, etc. shall be placed in a trust account to preserve them for
distribution.
4. The Special Administrator is empowered to maintain legal actions and hire counsel, if
necessary, to recover possession of property held by Vernon K. Smith, Jr., his wife, or
any business entity as a result of the unlawful transfers Vernon K. Smith, Jr. made in
July 2012. See I.C. § 15-3-709.
5. Special Administrator's compensation and reimbursement of expenses shall be subject
to Court approval. Compensation for the Special Administrator shall be at the rate of
$225/hour and $85/hour for any paralegal work. Special Administrator shall also be
entitled to recover all reasonable costs and expenses. Joseph H. Smith and Vernon K.
Smith, Jr. shall equally pay Special Administrator's compensation and costs within
seven days of the approval of such fees and costs by this Court. Should either fail to
timely pay such fees and costs, then such fees and costs shall be payable from the
assets of the Estate and shall reduce the amount of any inheritance the offending party
receives from the Estate.
6. The Special Administrator shall issue monthly reports and a final report to the Court
as the property is located and identified and at such other times as the Court may
request.
7. Vernon K. Smith,' Jr. and, his surrogate, VHS Properties or any other L.L.C. or
business entity shall surrender to the Special Administrator any recorded information,
including books, documents, records, and papers, relating to property of the Estate and
VHS Properties or any other business entity created by Vernon K. Smith, Jr. Vernon
K. Smith, Jr. and VHS Properties shall cooperate with Special Administrator as
necessary.

26

IT IS SO ORDERED.

27

Dated this 9th day of March 2017.

28

29
Cheri C. Copse
District Judge

30

Signed: 3/9/2017 11:55 AM
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that his
the Court
his mother’s
not
asking the
to rule
of attorney
to Vernon
Vernon did
Judgment asking
Court to
did not
rule that
2008 power
attorney to

“gifts” made
include
property and,
pursuant to
gift her
that power
her property
to gift
to that
of
include authority
made pursuant
power of
authority to
thus, any
and, thus,
any “gifts”
attorney
void. The
it
null and
The Court
on July
indicated it
Court heard
heard argument
are null
and void.
and initially
argument on
initially indicated
attorney are
2016, and
11, 2016,
July 11,
would consider
the pleadings
after reviewing
additional argument.
argument. However,
on July
reviewing the
pleadings
consider additional
would
However, on
2016, after
13, 2016,
July 13,
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it intended
the Court
completing additional
again
Without
again and
additional research,
notice it
intended to
to rule
Court gave
and completing
rule without
gave notice
research, the

additional
additional argument.
argument.
Joseph’s motion
that the
the Court
motion and
the 2008
On
On July
granted Joseph’s
of
Court granted
and ruled
2008 power
power of
ruled that
2016, the
19, 2016,
July 19,

“gift” Victoria’s
Victoria’s propeny.
attorney
property. Therefore,
the Court
all
not empower
Vernon to
to “gift”
Court set
set aside
did not
empower Vernon
aside all
Therefore, the
attorney did
Victoria’s property
gifts of
that all
further found
her property.
The Court
all Victoria’s
transfers or
transferred
transfers
property. The
property transferred
or gifts
of her
Court further
found that
that 2008
that neither
pursuant to
neither
part of
the estate.
The Court
further ordered
of attorney
is part
of the
to that
pursuant
Court further
estate. The
ordered that
2008 power
power of
attorney is

limited liability
nor any
the various
Vernon
behalf of
or anyone
on behalf
of those
Vernon nor
member of
of the
those
various limited
liability companies,
companies, or
anyone on
any member
that property
companies,
with respect
property pending
pending aa determination
validity
the validity
determination of
take any
to that
of the
actions with
respect to
companies, take
any actions

Smith’s holographic
the Court
will. Finally,
holographic will.
of
prepare aa complete
of Victoria
Victoria H.
H. Smith’s
Vernon prepare
complete
Court ordered
ordered Vernon
Finally, the
Smith’s property
Within thirty
for all
all Victoria
accounting
15-12-114(8).
Victoria H.
H. Smith’s
accounting for
LC. §§ 15-12-114(8).
thirty (30)
property within
days. I.C.
(30) days.

Vernon
the Court
the Court
its decision
which the
on October
Vernon moved
to reconsider
Court denied
Court to
reconsider its
decision which
denied on
October 12,
moved the
12,
2016.
2016.
Vernon’s pleadings
On
pleadings and
that Vernon’s
the Court
the record
On October
Court ruled
and the
record created
October 14,
created aa
ruled that
2016, the
14, 2016,
this
that Vernon
The Court
rebuttable
presumption of
beneficiary (in
Vernon is
is aa beneﬁciary
of undue
inﬂuence. The
Court found
found that
rebuttable presumption
undue influence.
(in this

Victoria’s will
case
Will and
the sole
her fiduciary.
the
of Victoria’s
is also
and is
sole beneficiary)
also her
case the
as the
Therefore, Vernon,
Vernon, as
fiduciary. Therefore,
beneﬁciary) of
the will,
the burden
the presumption.
proponent of
bears the
In re
rebutting the
proponent
of the
of rebutting
re Estate
presumption. See
burden of
Estate of
See In
will, bears
Conway,
of Conway,

152
385-86 (2012).
152 Idaho
Idaho 933,
277 P.3d
938-39, 277
P.3d 380,
380, 385-86
933, 938-39,
(2012).
THE
JR.’S MOTION
THE COURT
IN PART.
PART.
GRANTS VERNON
VERNON K.
MOTION IN LIMINE IN
K. SMITH,
COURT GRANTS
SMITH, JR.’S
Prior to
motion in
the Court
filed and
asking the
Prior
to trial,
Vernon K.
K. Smith,
in limine,
to
Court to
Jr. filed
and argued
argued aa motion
trial, Vernon
Smith, Jr.
limine, asking

limit
will’s execution.
limit the
it considered
time frame
the Will’s
The
the evidence
frame surrounding
surrounding the
to aa specific
specific time
execution. The
considered to
evidence it
deferred33 its
In particular,
until trial.
that some
the Court
trial. In
its decision
Court
concern that
Court expressed
Court deferred
decision until
expressed concern
some
particular, the

evidence
purposes and
time frame
that since
this
for other
frame may
other purposes
particular time
since this
and that
considered for
outside aa particular
evidence outside
be considered
may be
trial,44 even
if evidence
the Court
not consider
was aa court
was admitted,
would not
inadmissible or
or
court trial,
Court would
consider inadmissible
even if
evidence was
was
admitted, the

irrelevant
in its
its decision.
irrelevant evidence
decision.
evidence in
33

“decide that
trial court
that it
it is
in advance
When
inappropriate to
motion in
the
When considering
considering aa motion
in limine,
is inappropriate
to rule
on the
advance on
court may
rule in
limine, aa trial
may “decide
“may defer
limine” and
admissibility
unfolds and
ruling until
until the
motion in
and “may
the case
and there
there is
on aa motion
in limine”
is aa
of evidence
defer [its]
evidence based
case unfolds
based on
admissibility of
[its] ruling
decision.” State
318—19 (Ct.
better
Boehm, 158
301—02, 346
make [its]
Idaho 294,
which to
better record
to make
v. Boehm,
State v.
record upon
upon which
158 Idaho
346 P.3d
P.3d 311,
294, 301–02,
311, 318–19
(Ct.
[its] decision.”
App.
State v.
114 Idaho
quoting State
Idaho 688,
App. 2015)
v. Hester,
P.2d 27,
760 P.2d
39 (1988).
Hester, 114
2015) quoting
688, 700,
700, 760
27, 39
(1988).
4
4

in aa court
In Guillard
trial. In
Department of
The admission
The
Employment, 100
admission of
v. Department
of evidence
is largely
court trial.
Guillard v.
100
evidence is
discretionary in
largely discretionary
of Employment,
Idaho
the Supreme
Idaho 647,
P.2d 981
stated:
Court stated:
981 (1979),
Supreme Court
603 P.2d
647, 603
(1979), the
in non-jury
it is
that
Although
Although Idaho
has no
applicable in
Idaho has
civil cases,
clear that
no discernible
is clear
discernible evidentiary
non-jury civil
rules applicable
evidentiary rules
cases, it
the
jury cases.
in non-jury
than in
in jury
regarding admission
liberal than
the rules
are more
non-jury cases
admission of
of evidence
more liberal
rules in
evidence are
cases regarding
cases. G.
G.
Bell,
ANDBOOK OF
VIDENCE FOR
DAHO L
AWYER 14
will not
THE IIDAHO
LAWYER
14 (1972).
EVIDENCE
this Court
HANDBOOK
FOR THE
For example,
not
OF E
Court will
example, this
Bell, H
(1972). For
reverse
unless it
trial court
in aa non-jury
an erroneous
it
the basis
non-jury case
admission of
on the
of an
of evidence
court in
basis of
erroneous admission
reverse aa trial
case on
evidence unless
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Determining Whether
the product
Determining
whether aa will
will is
often involves
is the
of undue
inﬂuence often
involves highly
product of
undue influence
highly

from which
circumstantial
which undue
undue influence
be inferred.
long recognized
circumstantial evidence
inferred. Idaho
inﬂuence can
Idaho has
can be
has long
recognized
evidence from
that:
that:

It
very nature
undue influence
It follows
thing that
from the
that evidence
the very
the thing
nature of
of the
to show
inﬂuence
follows from
evidence to
show undue
must
which only
in effect,
It is
in the
intangible thing,
the
circumstantial. It
must be
is an
an intangible
be largely,
thing, which
effect, circumstantial.
only in
largely, in
rarest
be termed
positive proof.
The
rarest instances
is susceptible
of what
What may
termed direct
direct or
or positive
instances is
susceptible of
proof. The
may be
difficulty
that he
the fact,
to
he who
is also
enhanced by
WhO seeks
also enhanced
seeks to
universally recognized,
recognized, that
difﬁculty is
fact, universally
by the
use undue
uses brute
in privacy.
threats
inﬂuence does
He seldom
or open
force or
seldom uses
open threats
undue influence
brute force
use
does so
so in
privacy. He
to
victim, and
witnesses are
if he
that no
terrorize his
his intended
he does
he is
is careful
no Witnesses
to terrorize
intended Victim,
are
and if
careful that
does he
about
to
the
fact.
He
observes,
too,
the
same
precautions
the
the
to
to take
take note
note of
of and
He
fact.
precautions
and testify
same
about to
testify
observes, too,
if
by cajolery,
if he
other methods
control over
he seeks
or other
to obtain
obtain power
methods to
and control
power and
over
seeks by
ﬂattery, or
cajolery, flattery,
the
will of
it improperly
the will
the accomplishment
the purpose
accomplishment of
of another,
direct it
to the
of the
and direct
purpose
another, and
improperly to
which he
which
he desires[.]
desires[.]
In
in Gmeiner
In re
Estate of
Randall, 60
with approval
re Estate
P.2d 1,
Idaho 419,
approval in
Gmeiner v.
quoted With
60 Idaho
93 P.2d
5 (1939)
v.
419, 429,
429, 93
ofRandall,
(1939) quoted
1, 5

Yacte,
direct evidence
P.2d 57,
61 (1979).
Idaho 1,
100 Idaho
592 P.2d
evidence rarely
Because direct
exists,
rarely exists,
Yacte, 100
(1979). Because
57, 61
1, 5,
5, 592
will, including
[d]eclarations
time of
not confined
the time
the execution
the will,
including those
to the
of the
of the
execution of
conﬁned to
those
[d]eclarati0ns not
made
both before
be received
not too
remote to
to
before and
and after,
are not
too remote
provided they
made both
received provided
after, may
they are
may be
throw
light upon
time of
the mental
mental condition
the testator
the time
the execution
throw light
condition of
of the
testator at
at the
of the
of
execution of
upon the
the
OMMENTARIES ON
VIDENCE §
In re
EVIDENCE
COMMENTARIES
1614 (2d
the will.
will. 44 Jones
ON E
re
and In
Jones C
ed. 1926),
1926), and
(2d ed.
§ 1614
Lunders' Estate, 74
Lunders'Estate,
74 Idaho
P.2d 1002
1002 (1953).
Idaho 448,
263 P.2d
448, 263
(1953).
278779, 410
King
410 P.2d
King v.
MacDonald, 90
P.2d 969,
Idaho 272,
972 (1965).
v. MacDonald,
90 Idaho
272, 278–79,
969, 972
(1965).

In
undue influence
upon his
when she
In determining
determining whether
his mother
mother when
whether Vernon
Vernon exerted
inﬂuence upon
exerted undue
she
sitting as
time the
will was
limited to
her will,
the Court,
the fact
not limited
the actual
the will
executed
will, the
was
fact finder,
is not
to the
actual time
executed her
as the
finder, is
Court, sitting

upon undue
before and
executed.
the Court
after
bearing upon
inﬂuence both
both before
Court may
facts bearing
consider facts
and after
executed. Thus,
undue influence
Thus, the
may consider
long as
the Will
execution
when the
will was
tend to
to show
inﬂuence when
execution so
those facts
facts tend
and are
are
show such
such influence
executed and
so long
as those
was executed

not
In re
Conway, 152
King
citing King
not too
152 Idaho
re Estate
remote. In
Idaho 933,
too remote.
277 P.3d
P.3d 380,
Estate of
388 (2012)
941, 277
933, 941,
380, 388
(2012) citing
ofConway,
410 P.2d
the Idaho
v.
MacDonald, 90
P.2d 969,
As the
278-79, 410
Idaho 272,
Idaho Supreme
Court has
972 (1965).
Supreme Court
has
v. MacDonald,
90 Idaho
272, 278-79,
969, 972
(1965). As

found:
found:
Evidence
undue influence
the question
relevant to
to the
of undue
inﬂuence includes:
question of
Evidence relevant
includes:
[T]he
physical and
been
mental condition
the one
condition of
to have
of the
and physical
and mental
one alleged
alleged to
have been
age and
[T]he age
in the
influenced,
whether he
the
he had
independent or
or disinterested
disinterested advice
had independent
advice in
inﬂuenced, Whether
gift or
in
transaction,
the gift
the providence
or improvidence
of the
or transaction,
improvidence of
providence or
transaction, the
transaction, delay
delay in
that the
in aa substantial
part of
that the
appears
the opposing
its case,
the
substantial part
appears that
misled or
or surprised
of its
or that
opposing party
was misled
surprised in
case, or
party was
trial
Duthweiler v.
trial court
v. Hanson,
the erroneously
admitted evidence.
Idaho
54 Idaho
relied on
on the
court materially
evidence. Duthweiler
materially relied
Hanson, 54
erroneously admitted
In trials
it is
that the
trial court
46,
presumed that
trials before
P.2d 210
210 (1933).
the court,
the trial
not consider
28 P.2d
is presumed
court did
consider
before the
did not
court, it
46, 28
(1933). In
incompetent
Isaacson v.
in making
making its
v. Obendorf,
ﬁndings. Isaac-son
its findings.
incompetent or
inadmissible evidence
or inadmissible
Idaho 304,
evidence in
99 Idaho
304,
Obendorf, 99
581
Shrum v.
v. Wakimoto,
P.2d 991
P.2d 350
215 P.2d
Idaho 252,
991 (1950).
581 P.2d
Wakimoto, 70
350 (1978);
70 Idaho
252, 215
(1950).
(1978); Shrum

Guillard,
at 650,
at 984.
P.2d at
Idaho at
984.
100 Idaho
603 P.2d
Guillard, 100
650, 603
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making
it known,
making it
for any
thereof for
or lack
lack or
or inadequacy
contract
consideration or
known, consideration
inadequacy thereof
any contract
made,
the person
his
of the
to have
person alleged
distress of
necessities and
and distress
alleged to
have been
been influenced,
inﬂuenced, his
made, necessities
in question,
in
predisposition to
the transfer
the extent
extent of
the transfer
transfer in
transfer in
predisposition
to make
make the
of the
question, the
in the
relation
whole worth,
provide for
for his
his own
the case
his whole
relation to
failure to
to his
to provide
of aa
own family
case of
worth, failure
family in
in case
transfer
for all
all of
his children
transfer to
Children in
failure to
of his
to aa stranger,
or failure
to provide
of aa
provide for
case of
stranger, or
transfer
persuasions by
party,
the other
transfer to
other party,
solicitations and
to one
of them,
one of
active solicitations
and persuasions
them, active
by the
and
the relationship
the parties.
relationship of
of the
parties.
and the
Gmeiner,
Duress and
at 7,
P.2d at
at 63
25 Am.Jur.2d
Am.Jur.2d Duress
Idaho at
100 Idaho
592 P.2d
and Undue
Undue
63 (quoting
Gmeiner, 100
(quoting 25
7, 592
Influence §§ 36
at 397
36 at
397 (1966)).
Inﬂuence
(1966)).
In
152 Idaho
In re
Estate of
Conway, 152
re Estate
Idaho 933,
277 P.3d
P.3d 380,
386 (2012).
933, 939,
939, 277
380, 386
(2012).
ofConway,

At trial,
in presenting
their evidence.
After
At
presenting their
the Court
the parties
parties great
great latitude
Court allowed
latitude in
allowed the
evidence. After
trial, the
reviewing
parties’ arguments,
the evidence
the transcript,
the law
the parties’
of the
is too
reviewing the
too
law and
and the
some of
evidence is
transcript, the
arguments, however,
however, some
in time
time to
the elements
the Court
remote
directly prove
remote in
to chritly
elements of
of undue
inﬂuence. Therefore,
Court now
grants
now grants
prove the
undue influence.
Therefore, the
Jr.’s motion
Vernon
purposes of
in part.
determining the
motion in
For the
the purposes
the existence
Vernon K.
K. Smith,
in limine
part. For
of determining
of
existence of
limine in
Smith, Jr.’s

from
arising from
the Court
undue influence,
competent evidence,
inferences arising
Court only
and any
considered competent
undue
inﬂuence, the
evidence, and
only considered
any inferences

that
beginning approximately
up to
prior to
that evidence,
six (6)
months after
after Victoria
to and
Victoria H.
H.
to six
one year
and up
approximately one
evidence, beginning
year prior
(6) months
Smith executed
Will on
her holographic
Smith
holographic will
on February
executed her
1990.
February 14,
14, 1990.

However,
that does
that later
not mean
not relevant
for other
later evidence
other purposes.
mean that
is not
relevant for
evidence is
Once
does not
purposes. Once
However, that
Smith executed
time Victoria
will exists,
the time
her will
competent
competent evidence
of undue
inﬂuence at
at the
Victoria H.
H. Smith
evidence of
executed her
undue influence
exists,

Court’s finding
even
in time
in fact
ﬁnding that
time may
that Vernon
the Court’s
reinforce the
remote in
fact corroborate
or reinforce
Vernon
corroborate or
even evidence
evidence remote
may in

It may
Will was
the will
K.
undue influence
was made.
unbroken
K. Smith,
inﬂuence when
when the
an unbroken
establish an
exerted undue
Jr. exerted
also establish
made. It
Smith, Jr.
may also
chronology
In re
their relationship.
the continuing
continuing nature
relationship. See
or the
of their
re Heineman’s
13
Heineman ’5 Estate,
nature of
See e.g.,
e. g, In
chronology or
Estate, 13
N.W.2d 569,
N.W.2d
572 (Neb.
1944).
(Neb. 1944).
569, 572
Will’s execution
In
be compelling
In fact,
that the
the will’s
the
compelling evidence
after the
occurring after
execution may
events occurring
evidence that
fact, events
may be
mother’s thought
continuing control
his mother’s
thought process
for aa
proponent, Vernon
control over
Vernon K.
K. Smith,
had continuing
over his
process for
proponent,
Smith, Jr.,
Jr., had

period prior
prior to
Estate of
Baker, 131
until her
its execution
her death.
131 Cal.App.3d
182
to its
execution until
period
death. See
Cal.App.3d 471,
See Estate
471, 481,
481, 182
ofBaker,
1162 (1983);
Cal.Rptr.
In re
Mooney, 453
In re
re
Cal.Rptr. 550,
App. 1982);
re Estate
N.E.2d 1158,
453 N.E.2d
Estate of
557 (Ct.
1158, 1162
550, 557
(Ct. App.
1982); In
ofMooney,
(1983); In

Ferrill, 640
In re
Estate of
Jones, 320
P.2d 489,
re Estate
640 P.2d
497 (N.M.
320 N.W.2d
N.W.2d 167,
170 (S.D.
Ferrill,
489, 497
167, 170
(NM. 1981);
ofJones,
(SD. 1982);
1981); In
1982);
Wilhoit
Fite, 341
place subsequent
taking place
341 S.W.2d
to execution
execution
818 (Mo.
subsequent to
S.W.2d 806,
Wilhoit v.
v. Fire,
(events taking
1960) (events
806, 818
(M0. 1960)
decedent’s property
admissible
by defendant
plan by
all decedent’s
the
to show
general plan
to obtain
obtain all
to show
defendant to
admissible to
and to
show general
show the
property and

914-15
continuing
between testatrix
Haines v.
Hayden, 54
continuing relationship
testatrix and
relationship between
54 N.W.
and defendant);
v. Hayden,
NW. 911,
defendant); Haines
911, 914-15

“fortify antecedent
(Mich.
of events
to execution
to “fortify
execution tended
antecedent
events subsequent
tended to
subsequent to
(evidence of
(Mich. 1893)
1893) (evidence
indications” of
indications”
For example,
ﬁnd “[e]vidence
which
“[e]Vidence which
of fraud
fraud and
and undue
courts find
undue influence).
inﬂuence). For
example, many
many courts
testator’s mind
tends
beneficiary acquired
before the
will was
was
mind before
that the
the testator’s
the Will
the beneficiary
control over
to show
tends to
acquired control
over the
show that
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Will was
the period
the will
made,
beyond the
period at
which the
control beyond
retained such
at which
is admissible
admissible
and retained
such control
was executed,
executed, is
made, and
....” Estate
267770 (Vt.
....”
Laitinen, 483
A.2d 265,
483 A.2d
Estate of
1984).
ofLaitinen,
265, 267–70
(Vt. 1984).

FINDINGS
FINDINGS OF
FACT
OF FACT
Court’s
The Court
ﬁndings of
the relevant
the Court’s
The
of fact
fact based
on the
relevant evidence
Court makes
makes these
these findings
and the
evidence and
based on

determination
determination of
of credibility.
credibility.
1.
1.

Joseph
Ann Smith
Smith Converse
are
and Victoria
Victoria Ann
H. Smith,
Vernon K.
K. Smith,
Converse are
Joseph H.
Smith, Vernon
Smith, Jr.,
Jr., and
Smith’s only
Victoria
Victoria H.
children.
H. Smith’s
oa children.

Ann Smith
Smith Converse
Joseph
H. Smith,
Vernon K.
K. Smith,
Victoria Ann
and Victoria
are siblings,
and
Converse are
Joseph H.
siblings, and
Smith, Vernon
Smith, Jr.,
Jr., and
Ann Smith
Smith and
their parents.
Smith Converse
Victoria
parents. Victoria
Victoria H.
H. Smith
Vernon K.
K. Smith,
Victoria Ann
and Vernon
Sr. are
are their
did
Converse did
Smith, Sr.

probate and
party to
not
that
Neither party
the case.
not challenge
the probate
not aa party
to the
challenge the
is not
introduced evidence
and is
evidence that
case. Neither
party introduced
Smith had
Victoria
other children.
children.
Victoria H.
H. Smith
had any
any other

2.
2.

Vernon
not aa credible
Vernon K.
K. Smith,
credible witness.
witness.
Jr. was
was not
Smith, Jr.

Vernon’s demeanor
Based
the content
his testimony,
the Court
content of
on Vernon’s
of his
ﬁnds Vernon
Vernon was
Court finds
demeanor and
and the
Based on
was
testimony, the
Court’s credibility
it is
Although it
the Court’s
not necessary
not aa credible
not
witness. Although
to bolster
is not
bolster the
credible Witness.
determination,
credibility determination,
necessary to
Court’s in-court
in-court physical
in
physical observations,
in addition
the Court’s
the following
testimonial evidence
following testimonial
addition to
to the
evidence
observations, the
Court’s credibility
this Court’s
directly
supports this
assessment.
credibility assessment.
directly supports

At
proudly testified
At trial,
in 1989
that during
from Sharon
his divorce
during his
Vernon proudly
testiﬁed that
Sharon Bergmann,
divorce from
1989
Bergmann, in
trial, Vernon
man”55 in
“straw man”
in aa scheme
his brother,
what was
was
or
brother, Joseph,
or 1990,
he asked
to act
to keep
act as
scheme to
keep What
asked his
as a
a “straw
Joseph, to
1990, he

arguably
being considered
from being
marital estate.
marital property
part of
the marital
of the
considered part
estate.
property from
arguably marital
their marriage,
prior to
the testimony,
his future
According
According to
to the
to their
Sharon Bergmann,
future wife,
Bergmann,
marriage, his
Wife, Sharon
testimony, prior
house.” In
1980’s, the
“Raymond Street
owned
In the
Internal
the “Raymond
the 1980’s,
the Internal
Street house.”
on Raymond
called the
owned aa house
house on
Street, called
Raymond Street,

(“IRS”) attached
lien to
IRS
tax lien
the property
for unpaid
Revenue
property for
unpaid taxes
to the
an IRS
taxes and
attached aa tax
and scheduled
Revenue Service
Service (“IRS”)
scheduled an
auction
then
Bergmann and
the lien.
the property
lien. Vernon
to foreclose
Vernon quitclaimed
quitclaimed the
to Ms.
auction to
foreclose the
Ms. Bergmann
and then
property to
mother’s
him (Vernon)
the property
for him
the IRS
IRS auction
his mother’s
requested
purchase the
property for
using his
at the
to purchase
auction using
requested Joseph
Joseph to
(Vernon) at

Vernon’s scheme
Smith’s) money.
(Victoria
in Vernon’s
part in
H. Smith’s)
to take
take part
scheme and
and credibly
refused to
Joseph refused
(Victoria H.
credibly
money. Joseph

testified
wanted no
part of
that he
it.
his brother
brother he
testiﬁed that
he told
told his
he wanted
no part
of it.
When
want to
in the
not want
the scheme,
participate in
When Joseph
he did
to participate
Vernon
indicated he
and indicated
did not
Joseph refused
refused and
scheme, Vernon
Victoria,66 to
called
it for
then asked
him. She
this
his brother
his mother,
for him.
brother disloyal.
He then
to do
to this
called his
She agreed
asked his
agreed to
do it
mother, Victoria,
disloyal. He
55

“a person
Webster’s Dictionary:
transaction.”
According
up to
a cover
for aa usually
According to
to Webster’s
to serve
as a
questionable transaction.”
person set
setup
cover for
Dictionary: “a
serve as
usually questionable

66

His
present when
participate in
H. Smith,
in the
His mother
mother was
his brother,
the scheme.
when his
to participate
scheme.
was present
Joseph H.
refused to
brother, Joseph
Smith, refused
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him using
in fact,
the property
for him
her own
the
shady
purchase the
using her
When the
scheme and,
did purchase
own money.
fact, did
property for
money. When
and, in
shady scheme

property himself
Court
himself at
not simply
the property
the
at the
Vernon about
he did
Court questioned
questioned Vernon
did not
purchase the
about why
simply purchase
Why he
from arguing
Bergmann from
the
arguing the
auction,
prevent Sharon
to prevent
Sharon Bergmann
he smugly
explained he
he was
was trying
auction, he
trying to
smugly explained

Raymond
property, thus
property.
portion of
the property.
her of
depriving her
of the
Street house
thus depriving
of aa portion
house was
was community
community property,
Raymond Street
“shady” or
in “shady”
willing to
This evidence
that Vernon
This
blatantly dishonest
Vernon is
is willing
to engage
or blatantly
dishonest behavior
behavior
evidence that
engage in
eX-Wife supports
to
potentially commit
his ends
commit aa fraud
the court
his ex-wife
to accomplish
to potentially
on the
on his
accomplish his
fraud on
court and
and to
and on
supports
ends and

Court’s credibility
the Court’s
determination.
the
credibility determination.

In order
that he
In
what he
the IRS
IRS
rationalize what
to rationalize
he did,
Vernon testified
testiﬁed that
order to
requested the
speciﬁcally requested
did, Vernon
E specifically
audit77 of
that the
his law
not testify
the IRS
IRS did
to
perform aa forensic
business accounts.
to perform
forensic audit
of his
He did
law business
did not
did aa
accounts. He
testify that

In fact,
this was
important to
its tax
tax audit.
forensic
part of
point he
to make
make as
of its
to aa point
he was
forensic audit
audit as
audit. In
as
was important
was trying
as part
fact, this
trying to

he
present evidence
been stealing
from him.
him.
that Sharon
Bergmann had
the Court
stealing from
Sharon Bergmann
he attempted
attempted to
to present
to the
Court that
had been
evidence to
it simply
him that
that outside
tax
the Court
the trial,
not believe
As
believe him
during the
As the
of aa regular
Court stated
stated during
regular tax
outside of
does not
trial, it
simply does

audit,
was not
presented no
the IRS
IRS did
his request.
His statement
not credible;
statement was
forensic audit
at his
he presented
no
audit at
did aa forensic
request. His
credible; he
audit, the
in the
that the
the IRS
IRS is
for private
the habit
credible
performing forensic
private individuals
habit of
is in
of performing
forensic audits
individuals
credible evidence
audits for
evidence that

individual’s request.
at
the individual’s
at the
request.
8
mother’s powers
Vernon’s abuse
attorney8 to
the facts
his mother’s
Additionally,
powers of
surrounding Vernon’s
of his
of attorney
to
facts surrounding
abuse of
Additionally, the

Court’s
gift
property, to
gift all
this Court’s
all of
her earthly
real and
of her
to himself,
personal property,
support this
and personal
himself, support
possessions, real
earthly possessions,
the Court
not aa credible
determination. Vernon
credibility
Vernon K.
K. Smith,
is simply
Witness and
Court does
credible witness
and the
Jr. is
does
credibility determination.
Smith, Jr.
simply not

not
believe his
not believe
his testimony.
testimony.
Court’s credibility
the Court’s
the Court,
for example,
not believe
Based
on the
believe
Based on
determination, the
does not
credibility determination,
example, does
Court, for

Will’s existence.
Vernon’s testimony
Vernon’s
that Joseph
the will’s
The Court
not
his family
knew about
or his
existence. The
Court does
about the
Joseph or
does not
testimony that
family knew
Smith’s will
in Victoria
that he
his testimony
not help
help prepare
the language
believe his
prepare the
will or
he did
Victoria H.
H. Smith’s
or give
did not
language in
give
believe
testimony that

her
her advice.
advice.

77

ﬁrm’s or
individual’s financial
A forensic
an examination
ﬁnancial information
A
use as
examination and
information for
and evaluation
for use
audit is
evaluation of
forensic audit
is an
of aa firm’s
or individual’s
as
evidence
prosecute aa party
for
fraud,
embezzlement
or
other
in order
in court.
A forensic
for
can be
audit can
other
embezzlement
forensic audit
to prosecute
or
order to
court. A
evidence in
conducted in
be conducted
fraud,
party
BLACK’S
financial
See generally
generally B
LACK’S L
AW D
ICTIONARY.
LAW
ﬁnancial claims.
DICTIONARY.
claims. See

88

“A
mother’s death.
Throughout
power of
and survived
his mother’s
his power
the case,
Throughout the
death. “A
Vernon argues
of attorney
irrevocable and
argues his
was irrevocable
survived his
attorney was
case, Vernon
Vernon's
principal
terminates
the
power
of
attorney
terminates
once
the
principal
dies.
I.C.
§
15–12–110(1)(a).
Vernon's
power
of
attorney,
therefore,
of
of
power
once
power
dies. I.C. § 15—12—110(1)(a).
attorney
attorney, therefore,
.” Smith
Victoria's death
terminated
LLC, 161
at Victoria's
terminated at
through Smith
161 Idaho
death . . . .”
Smith by
Smith v.
Idaho 107,
v. Treasure
Treasure Valley
& through
Seed Co.,
383
Co., LLC,
Valley Seed
107, 383
by &
P.3d
1279 (2016).
P.3d 1277,
1277, 1279
(2016).
.

.

.
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3.
3.

Smith’s holographic
Victoria
holographic will.
Victoria H.
will.
H. Smith’s

Smith prepared
Will on
the only
holographic will
Victoria
prepared aa holographic
Vernon was
Victoria H.
H. Smith
on February
1990. Vernon
was the
February 14,
14, 1990.
only

person present
when she
will. She
her Will.
not receive
ﬁnancial
present when
independent legal
legal or
or financial
person
she executed
She did
did not
receive independent
executed her
in fact,
than Vernon,
her any
other than
advice;
provide her
No
no one,
at all.
all. No
an opportunity
to provide
had an
advice at
Vernon, had
opportunity to
advice; in
fact, no
one, other
any advice

one
the will.
will.
knew about
one else
else even
even knew
about the
that his
that is
his mother
mother never
While Vernon
While
Vernon argues
independent advice,
is
never requested
argues that
requested independent
advice, that

him (justifiably
this case,
that his
irrelevant.
his mother
mother relied
Throughout this
irrelevant. Throughout
Vernon proudly
relied on
on him
declares that
proudly declares
case, Vernon
(justiﬁably

it follows
him. Therefore,
that she
for legal
according
to him)
legal and
trusted him.
follows that
according to
and business
and trusted
she
business advice
advice and
Therefore, it
him) for
him to
in executing
would have
what she
was doing
explain the
the ramifications
her
ramiﬁcations of
relied on
on him
to explain
of what
doing in
executing her
she was
have relied
would

holographic
will, especially
was present
it. As
holographic will,
As explained
explained below,
he was
present when
when she
since he
signed it.
she signed
based
especially since
below, based
that Victoria
this
his lack
the Court
all of
the evidence,
on
prepared this
including his
lack of
of credibility,
ﬁnds that
Victoria prepared
on all
of the
Court finds
evidence, including
credibility, the

M

Vernon’s advice.
will with Vernon’s
will
advice.
that Victoria
will or
her will
its
There
There is
is no
no credible
Victoria or
or Vernon
Vernon told
told anyone
or its
credible evidence
evidence that
about her
anyone about

contents
will. There
that either
time she
either Victoria
the time
the Will.
There is
is no
no credible
Victoria
contents at
at or
or near
near the
credible evidence
she executed
evidence that
executed the

will or
time
the will
its contents
her daughter,
or
Victoria Converse,
or its
contents at
at any
or Vernon
Vernon told
told Joseph
or her
about the
Joseph or
daughter, Victoria
Converse, about
any time
prior to
will until
until
prior
than 20
her will
not learn
her death
The Court
learn of
finds Joseph
of her
to her
more than
20 years
later. The
death more
Court finds
did not
Joseph did
years later.
her funeral.
her
funeral.

Victoria
was born
Smith was
Victoria H.
H. Smith
born

making
years old
when she
making her
her 76
hand
old when
she hand
76 years

the only
her 1990
her holographic
wrote her
will. Vernon
person present
when she
will.
holographic will.
Vernon was
present when
wrote
signed her
she signed
1990 Will.
was the
only person

The
parties agree
was competent
time she
The parties
the time
the will.
the
Will. They
Victoria was
competent at
at the
she executed
agree Victoria
executed the
also agree
agree the
They also

will
will complied
with Idaho
complied With
Idaho law.
law.
Victoria’s will
Victoria’s
will expressly
her children,
disinherited two
of her
Victoria Converse,
and Victoria
Joseph and
two of
children, Joseph
Converse,
expressly disinherited
left all
Will read
all of
her earthly
her death.
The handwritten
handwritten will
and
of her
to Vernon
Vernon upon
follows:
and left
upon her
death. The
read as
assets to
as follows:
earthly assets
In event of my
In
give all
all my
real and
and personal,
son Vernon
death I give
personal, to my
property, real
my death
my property,
my son
with the right to serve
Executor with-out bond.
serve as
bond.
as Executor
I

I have
in my
given my
have given
real and
personal property
son Joseph
and personal
Joseph real
property in
my son
my life time.
I

Il have
in my
given my
life time.
have given
personal property
Converse, personal
daughter, Victoria Converse,
property in
my daughter,
my life
Holographic
Holographic Will.
Dated
1990.
Dated February
February 14,
14, 1990.
H. Smith
Victoria H.
Smith
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it Without
that the
for aa layperson
EX. 208.
The Court
the Will’s
Ex.
will’s language
unusual for
writing it
without any
is unusual
ﬁnds that
Court finds
208. The
language is
layperson writing
any
husband’s 30
that she
legal
was purely
purely influenced
year old
her husband’s
While Vernon
legal advice.
Vernon testified
testiﬁed that
inﬂuenced by
she was
old
advice. While
30 year
by her

this testimony
the Court
holographic will,
holographic
ﬁnds this
implausible.
Court finds
testimony implausible.
will, the

Both the
that she
the Will’s
its circumstances
inference that
Both
will’s language
rise to
to an
an inference
circumstances give
and its
give rise
she had
had some
some
language and
in its
legal
preparation. Vernon
person present
present and
the only
its preparation.
he repeatedly
legal advice
Vernon was
and as
and
advice in
as he
was the
repeatedly and
only person

him for
this case,
for legal
throughout this
proudly proclaimed
proclaimed throughout
relied heavily
on him
legal advice
she relied
and had
had done
done
advice and
heavily on
proudly
case, she

It makes
him here,
so
not have
the
no sense
relied on
on him
given the
since 1971.
1971. It
makes no
she would
have relied
sense she
would not
so since
especially given
here, especially
his presence
other circumstances.
language,
circumstances.
and other
presence and
language, his

Smith was
lifetime housewife
Victoria
was aa lifetime
There is
mother. There
is no
no evidence
Victoria H.
H. Smith
housewife and
and mother.
she had
had any
evidence she
any

studies
beyond high
high school.
for
on others
others for
to drive
learned to
never even
drive and
She never
and depended
school. She
even learned
studies beyond
depended on
in the
that she
the law.
transportation.
No one
produced any
was sophisticated
transportation. No
sophisticated in
one produced
she was
evidence that
law.
any evidence
husband’s Will
The
between her
will are
Will and
significant and
The differences
her will
her husband’s
not support
differences between
support
and her
are significant
and do
do not

Vernon’s argument
husband’s will
that she
Will and
her husband’s
Vernon’s
was simply
argument that
no legal
legal advice.
she was
and received
received no
advice.
simply copying
copying her

Vernon
well-known lawyer
when he
will,
His holographic
Vernon K.
K. Smith,
he died.
holographic will,
Sr. was
died. His
was aa well-known
Smith, Sr.
lawyer when
in full
prepared nearly
years before,
before, read
full as
follows:
prepared
read in
as follows:
30 years
nearly 30
In event of my
H. Smith
In
give all
all of my
Smith with
death I give
wife, Victoria H.
property to my
my death
my property
my wife,
right to serve
Executrix without bond
serve as
bond
as Executrix
I

Dated
Dec. 12,
1960
Dated Dec.
12, 1960
Vernon
Vernon Smith
Smith
“holographic will”].
will”]. A
See
printed the
paragraph by
by paragraph
A paragraph
EX. 200
the side
the words
paragraph
he printed
200 [on
side he
words “holographic
See Ex.
[on the

comparison
just how
wills are
why the
that
different the
the two
the Court
ﬁnds that
comparison demonstrates
demonstrates just
Court finds
how different
two Wills
are and
and why
Vernon’s legal
Victoria
– Vernon’s
Smith had
legal advice.
Vernon specifically
testiﬁed she
Victoria H.
H. Smith
legal advice
she had
had
had legal
advice 7
advice. Vernon
specifically testified
in preparing
no
preparing her
financial advice
her will.
will.
no independent
independent legal
legal or
or financial
advice in

“Executor.” Her
husband’s will
Victoria’s will
Victoria’s
will identified
Will identified
her “Executor.”
Her husband’s
her as
identiﬁed Vernon
identiﬁed her
Vernon as
as her
as

“Executrix.” Laypersons
his
feminine and
his “Executrix.”
the difference
the feminine
know the
difference between
masculine word.
and masculine
word.
between the
Laypersons rarely
rarely know

Victoria
bequests between
personal property.
property. Her
her property
Her
real and
Victoria also
and personal
also separated
separated her
between real
property bequests
husband
property; he
between real
all his
his property;
not differentiate
differentiate between
Victoria all
he did
real and
personal
did not
and personal
husband simply
gave Victoria
simply gave
“copying”
layperson’s language,
property. Again
Again this
this does
like aa layperson’s
not sound
sound like
does not
especially aa layperson
language, especially
layperson “copying”
property.

“land,”
another’s will
another’s
property. In
usually refer
In fact,
will that
that simply
all property.
refer to
to “land,”
states all
would usually
layperson would
fact, aa layperson
simply states
“money,” instead
instead
property, or
personal property.
of real
real property,
or “money,”
of personal
instead of
instead of
property.
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Sr.’s
in Vernon
not appear
not only
which not
Victoria
Vernon K.
K. Smith,
Victoria also
included language
appear in
also included
language which
does not
Smith, Sr.’s
only does

holographic
would not
use or
not likely
its significance.
realize its
holographic will,
is language
or realize
signiﬁcance.
language aa layperson
will, itit is
layperson would
likely use
Victoria
Victoria wrote
wrote as
follows:
as follows:
0



I have
in my
given my
real and
have given
personal property
and personal
son Joseph
Joseph real
property in
my life time.
my son



in my
Il have
given my
life
have given
personal property in
Converse, personal
daughter, Victoria Converse,
my daughter,
my life
time.

o

I

Only
the significance
indicating the
the failure
failure to
recognize the
signiﬁcance of
of aa testator
testator clearly
to
an attorney
would recognize
attorney would
clearly indicating
Only an
testator’s life.
that the
provide for
was intentional
intentional or
for aa child
the child
for during
the testator’s
child had
during the
life.
child was
or that
provide
had been
provided for
been provided
testator’s intent
in Idaho,
Until
intent to
Until 1971
will made
the will
not provide
for all
all of
1971 in
to not
of
clear aa testator’s
unless the
provide for
made clear
Idaho, unless
9
“omitted” child
share.9 In
In
his or
her children,
the “omitted”
the will
his
will and
child could
intestate share.
or her
challenge the
an intestate
and receive
receive an
could challenge
children, the

addition,
differentiated between
Victoria again
again differentiated
real property.
personal property
Few
and real
between personal
addition, Victoria
property. Few
property and
in fact,
the difference.
laypersons
both personal
personal
given Joseph
difference. Significantly,
understand the
she had
had given
Joseph both
Significantly, in
laypersons understand
fact, she

(money)
personal property
property (money)
lifetime but
her lifetime
her
during her
real property
to her
and real
but only
property (land)
only personal
(land) during
(money) and
(money) to
daughter.
daughter.
in fact
Finally,
was in
time and,
her attorney
the time
fact her
at the
Vernon repeatedly
he was
as Vernon
emphasized, he
attorney at
repeatedly emphasized,
Finally, as
and,

him for
his testimony
for legal
according
pleadings, she
to his
relied heavily
on him
legal advice.
according to
and pleadings,
she relied
advice.
testimony and
heavily on
Sr.’s
in her
The
will does
not mirror
mirror Vernon
The Court
the language
her will
ﬁnds the
Vernon K.
K. Smith,
Court finds
language in
does n_0t
Smith, Sr.’s

that of
not that
the evidence,
the language
holographic
will language,
holographic will
is not
of aa layperson.
on the
and the
Based on
language is
evidence,
layperson. Based
language, and

Will’s language
Vernon’s lack
testimony,
the holographic
the Court
holographic will’s
lack of
of credibility
Court
and the
language itself,
credibility and
itself, the
testimony, Vernon’s
in drafting
drafting and
his testimony,
his mother
mother legal
concludes
provided his
to his
Vernon provided
legal advice
and
concludes that,
advice in
contrary to
that, contrary
testimony, Vernon

preparing her
will.
preparing
her will.
4.
4.

Smith’s powers
Vernon’s transfers
Victoria
himself
and Vernon’s
transfers to
Victoria H.
H. Smith’s
of attorney
to himself
attornev and
powers of

Smith executed
making
her lifetime,
during her
Victoria
Victoria H.
H. Smith
of Attorney
Powers of
durable Powers
executed two
two durable
lifetime, making
Attorney during
attorney-in-fact. Vernon
Vernon
ﬁrst
her attorney-in-fact.
the first
Vernon her
Vernon drafted
both powers
of attorney.
Victoria executed
drafted both
executed the
powers of
attorney. Victoria

power of
when she
was over
years old
of attorney,
on July
drafted by
old (85
she was
power
over 85
85 years
Vernon, on
1999, when
attorney, drafted
years
15, 1999,
July 15,
(85 years
by Vernon,
and
another durable
Victoria also
of attorney,
again drafted
drafted by
and 8
durable power
also executed
executed another
power of
8 months).
months). Victoria
Vernon,
attorney, again
by Vernon,
on
when she
was nearly
years old,
April 11,
her hospitalization
for aa fall.
The
hospitalization for
following her
fall. The
on April
she was
95 years
nearly 95
2008, when
old, following
11, 2008,
2008
of Attorney
Power of
follows:
2008 Power
read as
as follows:
Attorney read

99

See In
In re
Fell’s'3 Estate,
Estate, 70
942—43 (1950);
in 1971,
402—03, 219
15-3-901(ad0pted in
P.2d 941,
219 P.2d
LC. §§ 15-3-901(adopted
Idaho 399,
re Fell
See
70 Idaho
1971, only
941, 942–43
399, 402–03,
only
(1950); I.C.
children
will are
pretermitted heirs).
aﬁer the
the will
are protected
children born
born or
or adopted
as pretermitted
protected as
adopted after
heirs).
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I,
Branstetter Street,
residing at
Victoria H.
H. Smith,
at 5933
Ada County,
5933 Branstetter
Smith, residing
Street, Boise,
Boise, Ada
Idaho,
County, Idaho,
1, Victoria
born
Social
does
herewith
born
Number
Social Security
does herewith
Security Number
reaffirm
Smith Jr.,
reafﬁrm and
the ongoing
appointment of
ongoing appointment
continue the
of my
Vernon K.
K. Smith
and continue
son, Vernon
Jr.,
my son,
in 1999,
born
from
from the
original appointment
the original
appointment II made
remain
born
to remain
and to
made in
1999, and
in fact
authorized
unconditional attorney
under this
this Durable
authorized as
fact and
agent under
Durable and
and agent
and
as my
attorney in
my unconditional
Irrevocable
and
he
is
authorized
to
exercise
all
powers
and
all
of Attorney,
he
is
authorized
to
Power of
exercise
Irrevocable Power
powers and
Attorney, and
in my
authority
possess and
name and
on my
exercise in
otherwise possess
and could
own name
and on
own
could exercise
authority I1 otherwise
my own
my own
behalf.
behalf.
in him
him is
The
power and
vested in
unconditional, unlimited
The power
unlimited and
all inclusive,
is unconditional,
and authority
and all
inclusive,
authority vested
and
the full
shall have
he shall
full and
to manage
manage and
and he
and exclusive
exclusive power
and authority
and conduct
conduct
power and
have the
authority to
all
affairs,
and
to
exercise
all
of
my
legal
rights
and
powers,
including
any
rights
all of
all
including
of my
to
of
legal
exercise
and
and
affairs,
powers,
any
my
my
in the
rights
powers II may
rights and
the future,
and powers
acquire in
and specifically
but
including, but
speciﬁcally including,
future, and
may acquire
without any
all funds,
Without
intended limitation,
to collect
collect all
limitation, to
maintain, improve,
improve,
hold, maintain,
funds, hold,
any intended
invest,
property, or
all of
or otherwise
of any
or all
of my
real or
or personal
or
otherwise dispose
personal property,
dispose of
invest, lease,
lease, or
any or
my real
any
purchase, sell,
interest therein;
option or
or otherwise
otherwise
therein; purchase,
encumber, grant,
mortgage, encumber,
sell, mortgage,
grant, option
any interest
in any
in any
deal
way in
property or
personal property,
property, tangible
tangible or
or intangible,
or
real property
or personal
deal in
intangible, or
any way
any real
any
borrow funds,
promissory notes,
interest therein;
to borrow
to execute
to secure
and to
execute promissory
secure
therein; to
notes, and
funds, to
any interest
any
obligation
by
mortgage,
deed
of
trust
or
pledge;
to
conduct
any
and
all
business
all
obligation
of
or
to
trust
and
conduct
business
deed
mortgage,
pledge;
any
any
by
right to
and
sign checks
banking needs,
the right
including the
to sign
of any
or kind,
checks and
and
and banking
nature or
kind, including
needs, of
any nature
draw
and
all
my
accounts,
with
the
same
authority
as
my
own
With
all
the
on any
and
own
draw funds
same
funds on
as
authority
accounts,
any
my
my
in my
signature,
behalf, to
all agreements
sign any
to sign
to continue
continue
agreements and
and all
and documents
documents in
signature, to
any and
my behalf,
any
venture entities
presently have,
limited liability
entities II presently
companies and
and venture
corporations, limited
liability companies
have,
any corporations,
and
to organize,
and to
recapitalize, close,
reorganize, merge,
capitalize, recapitalize,
consolidate, capitalize,
organize, reorganize,
merge, consolidate,
close,
liquidate,
business interest,
all stock,
the
including the
or dissolve
to vote
and to
dissolve any
vote all
interest, and
liquidate, sell,
stock, including
sell, or
any business
exercise
of any
options and
to receive
to
stock options
exercise of
and any
and to
receive and
buy-sell agreements;
agreements; to
any stock
any buy-sell
endorse
withdraw funds
from
other negotiable
to deposit
to Withdraw
negotiable paper,
checks and
and other
deposit and
and to
endorse checks
funds from
paper, to
any
by check
withdrawal slips
from
transfer funds
or by
slips or
or otherwise,
check or
funds from
accounts by
otherwise, aa transfer
any accounts
by Withdrawal
my
from any
financial
other financial
to do
or any
and to
savings and
and loan,
do so
so from
account, and
bank, savings
loan, or
any bank,
any other
my account,
in which
in the
institution
which II have
file any
the future;
sign and
institution in
or in
to prepare,
now or
and file
have funds
funds now
prepare, sign
future; to
any
and
all tax
tax returns
other governmental
governmental reports
reports and
to represent
represent
returns and
and all
and other
and documents,
and to
documents, and
in all
me
Internal Revenue
all matters
the Internal
Tax Commission;
matters before
me in
to
or State
State Tax
before the
Revenue Service
Service or
Commission; to
in
have
box registered
all certificates
to all
of deposit,
certiﬁcates of
registered in
and any
deposit box
have access
access to
deposit, and
safety deposit
any safety
my
with others,
whether alone
or with
to remove
or papers
alone or
and to
remove any
papers
others, and
name, whether
property or
any property
my name,
located
unconditionally With
with regard
to act
to any
regard to
act unconditionally
located therein;
therein; to
stocks, bonds,
funds, stocks,
bonds,
any funds,
shares,
entitlements II may
benefits or
or entitlements
or
now have
have or
investments, interests,
interests, rights,
rights, benefits
shares, investments,
may now
in
hereafter
to
have
and
hold;
to
engage
in
any
administrative
or
legal
administrative
hereafter come
to
to
or
legal
come
have and hold;
engage
any
rights and
proceedings or
regarding any
matters therein;
interests II have
on matters
or lawsuits
lawsuits regarding
and interests
proceedings
have on
therein;
any rights
I
in
to
interest
I
may
have
in
property,
whether
real
transfer any
interest
Whether
real or
or
to create
trusts and
to transfer
create trusts
and to
have
property,
any
may
personal, tangible
the trustee
tangible or
or intangible,
to the
of any
to engage
to dismiss
dismiss
and to
trustee of
engage and
intangible, to
personal,
trust, to
any trust,
in connection
With any
agents,
matter,
and
for
purposes,
for
connection with
and employees,
and
matter,
counsel, and
agents, counsel,
purposes,
employees, in
any
in my
Smith Jr.,
this power
this
power and
vested in
Vernon K.
K. Smith
is unlimited,
and authority
unlimited,
authority vested
son, Vernon
Jr., is
my son,
unconditional and
with the
all inclusive,
the same
though II
unconditional
effect as
and all
and with
and effect
same authority
as though
inclusive, and
authority and
had
be undertaken.
the action
action to
to be
undertaken.
had caused
caused the
in full
This Durable
This
remain in
shall remain
of Attorney
is irrevocable
full force
Durable Power
Power of
force and
irrevocable and
and shall
and
Attorney is
With adequate
effect,
not be
having been
shall not
and shall
been coupled
coupled with
adequate consideration,
consideration, and
be affected,
affected,
effect, having
in
altered
the event
shall continue
impaired by
or impaired
of my
or disability,
continue in
altered or
event of
death or
and shall
disability, and
my death
by the
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long-standing intention
effect
been my
it has
intention and
that my
for all
all time,
effect for
has been
and desire
desire that
as it
time, as
son,
my long-standing
my son,
Vernon
be the
Smith Jr.,
heir of
the sole
entire estate,
shall be
Vernon K.
K. Smith
of my
and exclusive
exclusive heir
sole and
as II
estate, as
Jr., shall
my entire
in the
have
the past
his commitment,
of his
past many
have so
declared openly
commitment,
so declared
because of
openly in
many years,
years, because
dedication,
best interests,
being.
ﬁnancial well
well being.
to my
devotion to
and financial
and devotion
interests, welfare,
dedication, and
welfare, and
my best
th
11th
Dated
day
This 11
of April,
Dated This
2008.
April, 2008.
day of

Victoria
Smith
Victoria H.
H. Smith
EX. 4.
Ex.
4. Vernon
Vernon K.
K. Smith,
signed as
Witness.
Jr. signed
as a
a witness.
Smith, Jr.

Smith was
Four
years later,
when Victoria
years old,
Four years
Victoria H.
H. Smith
Vernon
on July
was nearly
99 years
later, on
2012, when
nearly 99
old, Vernon
July 3,
3, 2012,

(“VHS Properties”)
Properties”) and
limited liability
himself
formed
formed aa limited
VHS Properties,
L.L.C. (“VHS
and made
made himself
Properties, L.L.C.
liability company,
company, VHS
L.L.C.’s registered
initial members
the L.L.C.’s
its initial
his mother,
the
agent and
He listed
listed its
Victoria H.
H.
registered agent
manager. He
members as
and manager.
as his
mother, Victoria

Smith,
that his
his mother
mother had
himself. There
There is
is no
no credible
he had
credible evidence
and himself.
had any
had created
created aa
evidence that
idea he
Smith, and
any idea
limited liability
her aa member.
limited
or made
member.
made her
liability company
company or

The
next day,
The next
the 2008
her
on July
Vernon relied
relied on
on the
of Attorney
Power of
2008 Power
as her
Attorney and,
2012, Vernon
and, as
July 4,
4, 2012,
day, on
Victoria’s earthly
all of
attorney-in-fact,
attorney-in-fact, transferred
Properties
transferred all
of Victoria’s
real and
to VHS
personal property
and personal
VHS Properties
earthly real
property to

in
in aa document
EX. 5.
his mother
mother
Vernon offered
no credible
drafted by
Vernon. Ex.
offered no
document drafted
credible evidence
evidence his
5. Again,
Again, Vernon
by Vernon.
that he
transferring all
either VHS
all of
her earthly
had
was transferring
possessions effectively
to either
of her
he was
VHS
had any
idea that
effectively to
earthly possessions
any idea

Properties
ultimately to
That document
Properties or
or ultimately
to himself.
himself. That
document read
follows:
read as
as follows:
th
4th
This
into on
this 4
This transfer,
of property
on this
entered into
and sale
and entered
sale of
made and
transfer, conveyance,
property made
conveyance, and
day
by and
through
Transferor herein,
Victoria H.
H. Smith,
of July,
and between
between Victoria
herein, through
Smith, Transferor
2012, by
July, 2012,
day of
the
pursuant to
the authority
her son,
his Durable
of her
to his
of Attorney,
Durable Power(s)
as
authority of
Vernon, pursuant
Attorney, as
son, Vernon,
Power(s) of
in 1999,
in him,
in 2008,
vested in
thereafter reaffirmed
reafﬁrmed in
and thereafter
and VHS
VHS
vested
initially in
him, initially
1999, and
2008, and
Properties,
the entire
entire transfer,
the recipient
recipient of
herein.
of the
Transferee herein.
as Transferee
Properties, LLC,
transfer, as
LLC, the

W

WITNESSETH:

WHEREAS:
Smith had
Will and
her Last
WHEREAS: Victoria
Testament
Victoria H.
H. Smith
Last Will
had before
before executed
and Testament
executed her
on
14,
1990,
designating
therein
her
son,
Vernon,
to
her
sole
therein
her
her
designating
to
on February
and
sole and
February 14, 1990,
son, Vernon,
exclusive
through the
the formation
formation of
her Holographic
having done
Holographic Will,
of her
exclusive Heir,
done so
so through
Heir, having
Will,
in her
written by
by her
written
her own
her own
signed and
and signed
and dated
own stationary,
dated by
handwriting, and
own handwriting,
stationary, in
her,
by her,
in that
being done
that fashion
her intentions,
fashion to
being
to emphatically
to convey
done deliberately
intentions,
emphatically to
deliberately in
convey her
in
and
by anyone
having chosen
to avoid
of any
inﬂuence by
to do
and to
chosen to
appearance of
avoid any
do so
so in
anyone having
any appearance
any influence
in which
accordance
way in
wellwith the
the way
her husband,
which her
Vernon K.
K. Smith,
accordance with
Smith, Sr.,
husband, Vernon
Sr., aa wellin Boise,
known
by
Will and
his Last
known attorney
Testament by
Last Will
had so
and Testament
executed his
so executed
attorney in
Boise, Idaho,
Idaho, had
such
which Victoria
Smith acquired
his entire
entire inheritance
inheritance
holographic means,
Victoria H.
H. Smith
acquired his
such holographic
means, by
by which
to
the exclusion
to the
of anyone
exclusion of
anyone else;
else; and,
and,
WHEREAS:
been the
the sole
all management,
WHEREAS: Vernon
Vernon has
of all
has always
sole source
source of
management,
always been
maintenance,
financial
means,
operation
and
control
of
all
assets
of
Victoria
all
ﬁnancial
control
operation
of
of
Victoria H.
H.
and
assets
maintenance,
means,
Father’s death,
Smith,
beginning after
his Father’s
his
after his
after his
since and
and especially
and after
Smith, beginning
especially since
death, and
in 1971,
becoming an
life to
all times
his life
having at
times thereafter
thereafter dedicated
an Attorney
at all
to
becoming
dedicated his
Attorney in
1971, having
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Victoria’s assets
the
providing for
living need
the preservation
for her
her living
of Victoria’s
preservation of
and providing
and
need and
assets and
satisfaction
satisfaction of
of any
obligation; and,
and,
any obligation;

WHEREAS:
Article of
for the
the
ﬁle the
the Article
Organization for
WHEREAS: On
of Organization
Vernon did
On July
did file
2012, Vernon
July 3,
3, 2012,
establishment
limited liability
the VHS
known as
establishment of
of aa limited
VHS Properties,
as the
Properties, LLC,
liability company,
LLC,
company, known
in accordance
formed
pursuant to
with the
the State
the laws
of the
of and
of
formed pursuant
to and
State of
and statutes
and in
statutes of
laws of
accordance With
its’ [sic]
Idaho,
be
time of
the time
the organization
organization to
at the
of the
to be
members at
sole members
identifying its’
Idaho, identifying
[sic] sole
Vernon
purposes by
Internal [R]evenue
for tracing
tracing purposes
the Internal
Vernon and
Victoria H.
H. Smith,
and Victoria
Smith, for
[R]evenue
by the
Service;
Service; and,
and,

All properties
it real
WHEREAS:
be it
WHEREAS: All
interests of
properties and
of Victoria
Victoria H.
H. Smith,
real
and property
Smith, be
property interests
property, personal
personal property
mixed properties,
or mixed
Wherever so
so situated,
including,
properties, wherever
situated, including,
property or
property,
but not
property,
limited to
not limited
all rights,
all real
interests to
to any
to any
real property,
but
and all
and all
titles, interests
rights, titles,
any and
any and
in which
personal property,
which any
interest
mixed property
personal
Wherever so
and wherever
situated in
so situated
property and
property, mixed
any interest
it be
in the
now
be claimed
the nature
Whether it
exists or
or can
to exist,
of an
an expectancy,
claimed to
now exists
can be
nature of
be in
exist, whether
expectancy,
gift or
anticipatory,
beneficial interest
by any
inheritance and
interest or
or aa beneﬁcial
or by
or by
future inheritance
and
anticipatory, or
any gift
any future
by any
known
properties, office
limited to
not limited
all farms,
known to
residential properties,
to include
to all
include but
ofﬁce
but not
ranches, residential
farms, ranches,
buildings, rental
farm equipment,
rental facilities,
facilities, furniture,
furniture, appliances,
buildings,
tractors, trucks,
equipment, tractors,
appliances, farm
trucks,
UTV’s front
ATV’s, UTV’s
trailers,
backhoes, ATV’s,
products,
front end
farm products,
end loaders,
commodities, farm
trailers, backhoes,
loaders, commodities,
in any
stocks
bank accounts,
stocks in
leasehold interests,
cash deposits,
interests,
corporations, bonds,
accounts, leasehold
deposits, bank
bonds, cash
any corporations,
rental
jewelry, clothing,
personal effects
other
tangible
or
rental receipts,
other
tangible
or
effects and
and any
clothing, personal
receipts, jewelry,
any
intangible
unknown, whatsoever,
whatsoever, or
intangible interests
interests of
of any
or kind,
or unknown,
or
known or
nature or
kind, known
any nature
wherever so
shall be
transferred to
to VHS
Wherever
and hereby
are transferred
VHS Properties,
so located,
be and
Properties, LLC,
located, shall
hereby are
LLC,
undertaken by
by the
through said
the powers
undertaken
to Vernon,
Durable and
Irrevocable
granted to
and Irrevocable
said Durable
powers granted
Vernon, through
Power(s)
protect all
all of
all
which is
of Attorney,
of which
is being
being undertaken
undertaken to
to preserve
and protect
preserve and
Attorney, all
Power(s) of
such
property interests
by the
unto said
Limited Liability
the transfer
transfer unto
interests by
to
and to
such property
said Limited
Liability Company,
Company, and
thereby
or expense
or need
to probate
inconvenience or
expense or
probate
need to
avoid any
effectively avoid
thereby effectively
costs, inconvenience
any costs,
any
the continuing
continuing
of Victoria
Victoria H.
H. Smith,
being able
to rely
estate of
and now
now being
upon the
able to
Smith, and
rely upon
any estate
their actual
valuations of
market values,
for
to their
of said
pursuant to
valuations
and assessed
said assets
assets pursuant
actual use
use and
assessed market
values, for
tax
purposes, as
values are
believed to
be Within
within the
the exemption,
tax credit
tax purposes,
to be
credit or
or
are believed
said values
as said
exemption, tax
allowances
Internal Revenue
for under
the Internal
tax and
under the
estate tax
and
allowances as
provided for
Revenue Code,
as provided
as any
Code, as
any estate
gift tax
it remains
gift
tax have
the same
the belief
tax
remains the
Parties no
belief of
of these
no tax
these Parties
and it
have the
same treatment,
treatment, and
their present
would be
present use
use and
the values
thereon at
of their
or owing
owing thereon
at the
and assessed
would
values of
assessed
be due
due or
valuations; and,
valuations;
and,
WHEREAS:
WHEREAS: Said
transfers or
or real
real property
to said
VHS
Said transfers
have been
been made
made to
said VHS
property have
Properties,
for eventual
of appropriate
appropriate deeds
execution of
eventual recordation,
deeds for
as
recordation, as
Properties, LLC,
LLC, by
by execution
it is
may
be needed
for reference
furthermore
is furthermore
reference by
VHS Properties,
and it
said VHS
needed for
Properties, LLC,
LLC, and
may be
by said
deemed
this time
time to
the transfer
the
transfer of
total ownership
appropriate at
at this
to also
of total
ownership of
of the
also secure
deemed appropriate
secure the
membership
membership interests
interests of
of said
to now
VHS Properties,
now be
said VHS
so as
as to
be exclusively
Properties, LLC,
exclusively
LLC, so
Smith
held
Vernon,
and
the
transfer
of
said
membership
interest
of
Victoria
H.
the
interest
transfer
membership
of
Victoria
H. Smith
held by
of
and
said
Vernon,
by
this day
from this
this day
is
shall from
henceforth have
Vernon shall
is being
being executed
and Vernon
executed this
have
as well,
well, and
day as
day henceforth
in and
rights of
and
interest in
membership rights
hold 100%
ownership interest
to said
of VHS
and hold
and to
VHS
100% ownership
said membership
Properties,
LLC.
Properties, LLC.
in consideration
THEREFORE: For
NOW THEREFORE:
For and
the sum
Ten Dollars
Dollars ($10.00)
of the
of Ten
consideration of
NOW
and in
sum of
($10.00)
and
valuable consideration,
transfer
other good
Transferor does
hereafter transfer
and other
and valuable
said Transferor
good and
consideration, said
does hereafter
this document
all
all assets
the
confirms the
to said
document confirms
VHS Properties,
and this
said Transferee,
assets to
Transferee, VHS
Properties, LLC,
LLC, and
rights and
transfer
all said
transfer of
interests of
of all
of Victoria
Victoria H.
H. Smith,
to said
and interests
VHS
said property
said VHS
Smith, to
property rights
AMENDED FINDINGS
AND CONCLUSIONS
LAW
FINDINGS OF
FACT AND
AMENDED
OF FACT
OF LAW
CONCLUSIONS OF
CV-IE-2014-15352
CASE
14
14
CASE NO.
NO. CV-IE-2014-15352

001580

Properties,
Limited Liability
shall have
Transferee herein,
and said
have
said Limited
Properties, LLC,
Liability Company
herein, and
Company shall
LLC, Transferee
and
kind or
all assets
interests of
hold ownership
ownership of
of and
to all
of any
or nature
and hold
and to
and property
nature
assets and
property interests
any kind
of
this
the date
of Victoria
Victoria H.
H. Smith,
of July
of the
of this
and Vernon,
date of
as of
as of
Smith, as
Vernon, shall,
shall, as
2012, and
July 4,
4, 2012,
conveyance,
interest
henceforth hold
hereafter and
membership interest
hold 100%
and henceforth
100% membership
2012, hereafter
conveyance, July
July 4,
4, 2012,
in said
in
LLC.
VHS Properties,
said VHS
Properties, LLC.
th
4th
DATED THIS:
DATED
Day
THIS: 4
of July,
2012[.]
Day of
July, 2012[.]

it.
EX. 5.
her attorney-in-fact,
attorney-in-fact, Vernon
Ex.
Vernon drafted
As her
drafted and
and executed
executed it.
5. As

7 once
Vernon
behalf and
his own
his mother,
on his
on behalf
behalf of
of his
Victoria
Vernon signed
own behalf
and once
once on
once on
signed twice
twice –
mother, Victoria

“attorney-in-fact,” relying
In an
her “attorney-in-fact,”
the 2008
H.
H. Smith,
on the
of Attorney.
an
Power of
2008 Power
as her
Smith, as
Attorney. In
speciﬁcally on
relying specifically

gift of
this was
earlier
was an
property,
the Court
improper and
her property,
earlier decision,
an improper
unauthorized gift
of her
Court concluded
and unauthorized
concluded this
decision, the
violating the
in the
nothing in
Uniform Power
the power
the Uniform
Violating
of attorney
of Attorney
Power of
power of
because nothing
Attorney Act,
attorney
Act, because
Victoria’s property
gift Victoria’s
including
specifically
property to
or expressly
authorized Vernon
Vernon to
to gift
to anyone,
speciﬁcally or
exgressly authorized
anyone, including

himself.
was doing
that his
his mother
mother had
this.
himself. Vernon
Vernon presented
no credible
he was
doing this.
presented no
credible evidence
had any
evidence that
idea he
any idea
That same
the 2008
the
That
again relying
on the
of Attorney,
Vernon executed
Power of
same day,
2008 Power
executed the
relying on
Attorney, Vernon
day, again

Smith’s behalf,
following
in
transferring and
all of
her interest
following document
interest in
of her
on Victoria
Victoria H.
H. Smith’s
document on
and assigning,
assigning, all
behalf, transferring
in her
her own
interest in
VHS
property) to
Properties (and
thus any
to Vernon.
Vernon.
VHS Properties
own property)
(and thus
any interest

Assignment
in
Smith in
Transfer of
Assignment and
and Transfer
Interest of:
Victoria H.
Membership Interest
of Membership
H. Smith
of: Victoria
VHS
him to
Conﬁrming him
LLC to
the 100%
to Vernon
Vernon Confirming
to be
Member
VHS Properties,
100% Member
be the
Properties, LLC
Thereof
Thereof
th
4th
This
day
This Assignment
into on
this 4
Transfer Agreement,
Assignment and
on this
of
entered into
and Transfer
and entered
made and
Agreement, made
day of
July,
by and
between Victoria
through her
her son,
Victoria H.
H. Smith,
Vernon K.
K.
and between
and through
Smith, by
2012, by
son, Vernon
July, 2012,
by and
Smith,
pursuant to
his Durable
to his
of Attorney
Durable and
Power of
lrrevocable Power
and Irrevocable
as
Smith, Junior,
Attorney as
Junior, pursuant
in 1999,
in 2008,
granted
thereafter reaffirmed
reaffirmed and
granted to
to him,
conﬁrmed in
and thereafter
and confirmed
initially in
him, initially
1999, and
2008,
as
the Assignor
the
Transferor herein,
Assignor and
Vernon K.
K. Smith,
and Transferor
and Vernon
as the
as the
herein, and
Smith, Junior,
Junior, as
Assignee
herein.
Transferee herein.
Assignee and
and Transferee

WITNESSETH:
WITNES SETH:
Smith did
WHEREAS:
Will and
her Holographic
WHEREAS: Victoria
Holographic Last
Last Will
Victoria H.
H. Smith
did execute
and
execute her
in 1990,
Testament
Heir to
therein her
her sole
her son,
Testament in
to be
designating therein
and exclusive
exclusive Heir
sole and
be her
1990, designating
son,
Vernon
that
through the
the formation
formation of
having done
of that
Vernon K.
K. Smith,
and having
done so
so through
Smith, Junior,
Junior, and
it is
in
Holographic
pursuant to
where it
written by
her in
Holographic Will,
to §15-2-503,
§15-2-503, Idaho
is written
Idaho Code,
Will, pursuant
Code, where
by her
in
her
handwriting,
and
dated
and
signed
by
her,
being
done
deliberately
in
that
that
her own
being
signed
and
and
done deliberately
dated
own handwriting,
by her,
kind from
from another,
fashion
fashion so
to avoid
of influence
inﬂuence of
of any
and
appearance of
avoid any
so as
as to
another, and
any appearance
any kind
in accordance
in which
With the
the way
her husband,
having
way in
which her
having done
Vernon K.
K.
done so
accordance with
so in
husband, Vernon
in Boise,
Smith,
well-known and
and successful
had so
successful attorney
so
Smith, Senior,
Senior, aa well-known
attorney in
Boise, Idaho,
Idaho, had
Will and
his Last
his
entire
executed
holographic
means
of
his
entire
Testament by
holographic
Last Will
of
means
and Testament
executed his
by
the exclusion
accumulation
of assets
to her,
to the
of anyone
exclusion of
accumulation of
assets to
her, to
anyone else;
else; and,
and,
the sole
all management,
WHEREAS:
WHEREAS: Vernon
Vernon has
of all
has been
been the
sole source
source of
maintenance,
management, maintenance,
operation
protection,
for the
the protection,
ﬁnancial means
operation and
means and
and control,
and financial
and resources
resources for
control, and
in 1971
preservations and
all assets
perpetuation of
of all
an Attorney
1971
becoming an
since becoming
preservations
and perpetuation
assets since
Attorney in
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and
preserve and
parents’ property
property interests;
life to
his life
his parents’
to preserve
protect his
and has
has dedicated
and protect
dedicated his
interests;
and,
and,
WHEREAS:
unto Vernon
The Assignor
herein did
through
WHEREAS: The
Transferor herein
Assignor and
grant unto
Vernon through
and Transferor
did grant
right to
both Durable
that
the authority
to do
both
of Attorney,
Durable and
Irrevocable Powers
and Irrevocable
Powers of
and right
do that
authority and
Attorney, the
as
protect, preserve
rights
all rights
to protect,
he deemed
appropriate and
and necessary
and defend
defend all
deemed appropriate
preserve and
as he
necessary to
and
would inherit,
rights of
all rights
including all
interests of
of
of any
he otherwise
and interests
otherwise would
such assets
assets he
inherit, including
any such
sale,
transfer,
or
any
of
the
disposition
as
provided
for
therein;
and,
for
the
or
of
disposition
provided
as
transfer,
therein;
sale,
and,
any

A reaffirmation
WHEREAS:
were
Rights and
reafﬁrmation of
his exclusive
WHEREAS: A
of his
of Attorney
exclusive Rights
and Powers
Powers of
Attorney were
Transferor’s request
in 2008,
right of
again
reafﬁrming his
his exclusive
of
again announced,
at Transferor’s
request in
exclusive right
announced, at
2008, reaffirming
ownership
under her
power and
either under
her Will,
his power
transfer under
ownership either
or as
to
under his
and authority,
as a
a transfer
Will, or
authority, to
again
again take
take such
action as
he may
appropriate to
to transfer,
and
such action
deem appropriate
preserve and
as he
transfer, protect,
protect, preserve
may deem
in all
defend
his interests
all such
the Assignor
Assignor and
interests in
of the
defend his
and Transferor;
such assets
assets of
Transferor; and,
and,
WHEREAS:
Limited Liability
the Limited
WHEREAS: On
known as
On July
VHS
as VHS
Liability Company
2012, the
Company known
July 3,
3, 2012,
in accordance
Properties,
by Vernon
With his
his
formed by
Vernon pursuant
to and
pursuant to
and in
accordance with
was formed
Properties, LLC,
LLC, was
its’ [sic]
authority
under the
the laws
the State
of the
of Idaho,
State of
and under
and Statutes
laws and
Statutes of
identifying its’
authority and
Idaho, identifying
[sic]
members
Smith for
for tax
tax tracing
tracing and
Vernon and
Victoria H.
H. Smith
members initially
and Victoria
and
as Vernon
initially as
gift tax
identification
purposes for
for any
tax consideration;
identification purposes
consideration; and,
and,
any gift
it real
WHEREAS:
personal
all properties,
WHEREAS: Transfers
Transfers of
real property,
of any
and all
be it
properties, be
property, personal
any and
property, mixed
wherever so
by Assignor,
through
mixed and
transferred by
and Wherever
so situated,
was transferred
Assignor, through
situated, was
property,
said
all
of Attorney,
to said
Durable and
Irrevocable Powers
and Irrevocable
Powers of
VHS Properties,
said Durable
said VHS
Properties, LLC,
Attorney, to
LLC, all
of
was undertaken
undertaken for
purposes of
protection, to
for purposes
which was
of which
to preserve
protect
of asset
and protect
asset protection,
preserve and
all
the costs,
all such
to thereby
inconvenience
and to
such property
avoid the
interests, and
effectively avoid
thereby effectively
costs, inconvenience
property interests,
and
unnecessary probate
personal property
property assets,
of any
of said
real and
and expense
expense of
probate of
and personal
said real
assets,
any unnecessary
gift and
it is
as
within the
tax
the tax
tax credit
for gift
the exemption
exemption or
or tax
is believed
credit for
is within
taxes is
and estate
estate taxes
believed the
as it
gift tax
credit
under the
Internal Revenue
the Internal
tax would
credit allowances
no estate
or gift
and no
estate or
allowances under
Revenue Code,
would
Code, and
in any
in light
light of
be due
the assessed
market valuations;
thereon in
of the
or owing
owing thereon
event in
assessed market
be
due or
valuations;
any event

and,
and,

WHEREAS:
WHEREAS: Said
having been
transfers having
to said
VHS Properties,
and
Said transfers
been made
made to
said VHS
Properties, LLC,
LLC, and
the
benefit of
being completed
with one
been the
the beneﬁt
tracing being
the
having been
member having
of asset
completed With
one member
asset tracing
in fact,
Transferor,
well as
the attorney
member the
being deemed
appropriate to
to
deemed appropriate
Transferor, as
as well
as a
a member
attorney in
fact, being
secure
that
the transfer
transfer of
membership of
of membership
of said
to become
VHS Properties,
said VHS
become that
secure the
Properties, LLC,
LLC, to
it is
exclusively
the transfer
herewith declared
transfer of
membership
held by
is herewith
of membership
said Vernon,
declared the
exclusively held
Vernon, it
by said
Smith is
interest
who shall
interest of
herewith and
shall
transferred to
of Victoria
Victoria H.
H. Smith
is herewith
to Vernon,
and now
now transferred
Vernon, WhO
in and
from
from this
this day
the
interest in
henceforth have
to the
hold 100%
ownership interest
and hold
and to
have and
100% ownership
day henceforth
membership
membership of
LLC.
of said
VHS Properties,
said VHS
Properties, LLC.
in consideration
THEREFORE: For
NOW THEREFORE:
For and
the sum
Ten Dollars
other
Dollars and
of the
of Ten
consideration of
NOW
and in
sum of
and other
the
good,
valuable
and
lawful
consideration,
the
membership
interest
of
said
Victoria
interest
membership
of
Victoria
and
lawful
valuable
said
consideration,
good,
the Assignor
H.
being assigned,
herewith being
Transferor herein,
Assignor and
H. Smith,
is herewith
and Transferor
as the
herein, is
Smith, as
assigned,
transferred,
shall hereafter
henceforth
hereafter and
unto Vernon,
and set
set over
WhO shall
and henceforth
over unto
transferred, conveyed
Vernon, who
conveyed and
in VHS
for all
all purposes
for
interest in
membership interest
hold 100%
VHS Properties,
and hold
have and
100% membership
purposes have
Properties, LLC,
LLC,
Limited Liability
all real
and
which said
hold all
real
and which
and hold
said Limited
have and
does currently
Liability Company
currently have
Company does
all those
and
property interests
by Victoria
including all
interests held
held by
Victoria H.
H. Smith,
personal property
those she
and personal
she
Smith, including
Will receive
from her
inherited
inherited and
her deceased
or ever
Vernon K.
K. Smith,
and has
has or
receive from
ever will
deceased husband,
Smith,
husband, Vernon
Sr.,
WhO died
died May
1966.
Sr., who
May 2,
2, 1966.
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th
4th
DATED THIS:
DATED
Day
2012
THIS: 4
of July,
Day of
July, 2012

“Assignment and
in VHS
Smith in
LLC
Interest of:
Transfer of
Membership Interest
“Assignment
Victoria H.
H. Smith
of Membership
of: Victoria
VHS Properties,
and Transfer
Properties, LLC

Thereof.” The
him to
Conﬁrming him
to
the 100%
The documents
Member Thereof.”
to be
make clear
to Vernon
Vernon Confirming
clear they
documents make
are
100% Member
be the
they are
linked.
linked.
this document
Like the
Like
the other
other documents,
Victoria herself.
herself. Instead,
signed by
document was
was not
documents, this
Instead,
n_0t signed
by Victoria
her agent,
the 2008
his
Vernon
Vernon again
again signed,
on the
of Attorney.
He also
on his
Power of
signed on
2008 Power
also signed
as her
Attorney. He
signed, as
relying on
agent, relying

Like the
that his
own
behalf. Like
presented no
the other
his mother
mother
other transactions,
Vernon presented
no credible
credible evidence
own behalf.
evidence that
transactions, Vernon
the end
the day,
this. Thus,
had
was doing
by the
he was
doing this.
of the
Vernon admittedly
had any
end of
idea he
admittedly
2012, Vernon
Thus, by
July 4,
any idea
4, 2012,
day, July

Victoria’s property,
owned
all of
longer had
controlled all
of Victoria’s
real and
Victoria no
no longer
and controlled
and personal,
and Victoria
had any
owned and
personal, and
property, real
any

property.
property.
In addition,
the age
In
Vernon K.
K. Smith,
at the
of 53
on May
Vernon K.
K. Smith,
Sr. died
died at
1966. Vernon
age of
53 on
addition, Vernon
Smith, Sr.
Smith,
May 2,
2, 1966.
Joseph’s father.
Vernon’s, Victoria
Sr.
probate was
was never
Converse’s, and
That probate
father. That
Victoria Converse’s,
never closed.
Sr. was
and Joseph’s
closed.
was Vernon’s,

father’s estate
for his
his father’s
the Attorney
Vernon
was the
of Record
According to
to
Vernon was
since 1976.
Record for
estate continuously
1976. According
continuously since
Attorney of

Victoria’s benefit
Vernon,
preserving all
in managing
for Victoria’s
managing and
all matters
matters of
beneﬁt in
he acted
of
and preserving
acted exclusively
exclusively for
Vernon, he
husband’s estate
that Victoria
all her
her interests.
her husband’s
ownership
wanted her
ownership of
of all
interests. He
He claimed
Victoria specifically
to
claimed that
estate to
specifically wanted

“executrix.” Thus,
Smith’s estate
remain
signing as
remain open
his “executrix.”
liked signing
Victoria H.
H. Smith’s
open because
she liked
estate
because she
as his
Thus, Victoria
Sr.’s estate
includes
Vernon K.
K. Smith,
includes Vernon
estate and
and assets.
assets.
Smith, Sr.’s
Joseph’s Motion
The
Motion for
for Summary
The Court,
following Joseph’s
Vernon did
ruled Vernon
did
Judgment, ruled
Court, following
Summary Judgment,

mother’s earthly
not have
the legal
all of
his mother’s
transfer all
not
legal authority
to transfer
of his
to VHS
VHS
have the
authority to
earthly property
property to

Victoria’s real
Properties.
the transfers
The Court
transfers aside
Properties. The
on July
held Victoria’s
real and
Court set
set the
and held
and
aside on
2016, and
19, 2016,
July 19,
Vernon’s illegal
it existed
illegal transfer,
part of
her
personal property,
just prior
prior to
was part
to Vernon’s
of her
personal
existed just
as it
transfer, was
property, as

Estate.
Estate.
Smith died
Victoria
Victoria H.
H. Smith
at nearly
September 11,
100 years
died September
old.
2013, at
nearly 100
11, 2013,
years old.

5.
5.

Smith’s holographic
Factual
Factual findings
ﬁndings surrounding
holographic will.
Victoria H.
will.
surrounding Victoria
H. Smith’s

By
was in
in the
from Sharon
the middle
Vernon was
middle of
of aa contentious
Sharon Bergmann;
he
contentious divorce
divorce from
Bergmann; he
1990, Vernon
By 1990,
During that
from her
that time,
marital property
the marital
her as
was trying
possible. During
to keep
much of
of the
Vernon
keep as
was
as possible.
as much
time, Vernon
trying to
property from

persuaded his
partner in
in his
the property
his mother,
his partner
his efforts
efforts to
to act
to keep
much of
of the
act as
keep as
persuaded
as his
as much
Victoria, to
mother, Victoria,
property
out
in order
the community
For example,
his divorce,
the Raymond
during his
of the
to keep
order to
out of
keep the
possible. For
as possible.
community as
example, during
divorce, in
Raymond
“straw
Street
being part
property, he
part of
the community
his “straw
Street out
of being
of the
he convinced
Victoria to
to act
out of
convinced Victoria
act as
as his
community property,
man” and
man”
purchase the
behalf.
With her
the Raymond
her money
the IRS
IRS auction
his behalf.
Street house
at the
on his
auction on
and purchase
house with
Raymond Street
money at

This
This made
Victoria aa party
to aa very
fraudulent scheme.
He also
questionable and
and potentially
scheme. He
made Victoria
also
potentially fraudulent
party to
very questionable
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in his
that significant
file an
her to
his behalf
his divorce
convinced
behalf in
property at
signiﬁcant property
affidavit on
at
to file
an affidavit
on his
convinced her
divorce testifying
testifying that
in the
from contending
issue
Bergmann from
the divorce
the
contending the
hers individually,
again to
to keep
Sharon Bergmann
keep Sharon
divorce was
issue in
was hers
individually, again
time frame
part of
the community.
EX. 269.
the relevant
frame before
during the
property was
was part
of the
relevant time
before and
and
269. Thus,
community. Ex.
Thus, during
property

after
was easily
persuaded by
by Vernon.
her will,
after she
Victoria was
Vernon.
she executed
executed her
will, Victoria
easily persuaded
him for
that Victoria
The Court
for legal
The
business
Victoria trusted
Vernon and
relied on
on him
legal and
Court agrees
and had
had relied
and business
trusted Vernon
agrees that

In the
In fact,
that since
him. In
advice
the 2008
his mother
mother relied
Vernon admitted
admitted that
1971 his
relied on
on him.
since 1971.
1971. In
since 1971
2008
advice since
fact, Vernon
in the
in relevant
her interest
the L.L.C.
part as
transfer of
interest in
transfer
of her
he drafted,
he wrote
relevant part
wrote in
follows:
L.L.C. he
as follows:
drafted, he

WHEREAS:
been the
the sole
all management,
WHEREAS: Vernon
Vernon has
of all
has always
sole source
source of
management,
always been
maintenance,
all assets
ﬁnancial means,
control of
of all
of Victoria
Victoria H.
H.
operation and
and control
assets of
maintenance, financial
means, operation
Father’s death,
Smith,
beginning after
his Father’s
his
after his
after his
since and
and especially
and after
Smith, beginning
especially since
death, and
becoming an
in 1971,
life to
all times
his life
having at
times thereafter
thereafter dedicated
an Attorney
at all
to
becoming
dedicated his
Attorney in
1971, having
Victoria’s assets
the
providing for
living need
the preservation
for her
her living
of Victoria’s
preservation of
and providing
and
need and
assets and
satisfaction
satisfaction of
of any
obligation[.]
any obligation[.]
this is
his mother.
EX. 5.
The Court
the reasons
Ex.
mother.
Vernon could
inﬂuence his
ﬁnds this
is one
of the
Court finds
one of
reasons Vernon
could easily
5. The
easily influence

Moreover,
time frame
the relevant
her execution
her will,
during the
frame surrounding
relevant time
surrounding her
of her
Victoria
execution of
Moreover, during
will, Victoria
her son,
financial support.
gave
substantial financial
August 1989
November 1990,
support. Between
and November
Between August
1989 and
gave her
Vernon, substantial
1990,
son, Vernon,

Victoria
EX.
March 1990).
Victoria gave
Vernon over
of itit between
December 1989
and March
between December
1989 and
over $40,000
See Ex.
gave Vernon
1990). See
$40,000 (most
(most of
In addition,
making some
his
265.
Id. In
listed as
of his
loans. Id.
she was
265. Approximately
were listed
some of
as loans.
was making
Approximately $10,000
addition, she
$10,000 were

child
paying other
Id.; Ex.
his costs,
EX. 269.
including office
child support
other of
of his
support payments
ofﬁce expenses.
and paying
expenses. 151.;
269.
payments and
costs, including
in
During that
that same
time frame
her other
other son,
frame Victoria
During
consisting of
Victoria gave
of $13,200
same time
gave her
Joseph, $23,199
$23,199 consisting
$13,200 in
son, Joseph,
Vernon’s
loans
Id. This
was to
in aa gift.
gift. Id.
This demonstrates
Victoria was
to Vernon’s
demonstrates how
loans and
and $9,999
how susceptible
susceptible Victoria
$9,999 in

requests.
requests.
6.
6.

During
after Victoria
During the
and six
six months
months after
her holographic
holographic
the year
Victoria signed
signed her
before and
vear before
will, Joseph
with her.
relationship with
and his
his family
had aa good
her.
familv had
Joseph and
will.
good relationship

There
that Joseph
from his
time
his family
his mother
mother at
the time
There is
is no
no evidence
at the
estranged from
and his
evidence that
were estranged
Joseph and
family were
In fact,
until late
fall 1992
her holographic
all of
the evidence,
she
will. In
holographic Will.
of the
late summer,
1992
she executed
executed her
up until
summer, early
evidence, up
fact, all
early fall

(more
years later),
than two
that Victoria
with
relationship with
loving relationship
Victoria enjoyed
and loving
proved that
two years
good and
(more than
enjoyed aa good
later), proved
in family
participating in
his family.
Joseph
Exs. 25,
continued participating
and his
She continued
268. She
Joseph and
See Exs.
family. See
family
265, 266,
266, 267,
267, 268.
25, 265,

gatherings
that some
gatherings and
gifts. There
There is
estrangement
sending cards
is no
no evidence
to suggest
and sending
and gifts.
evidence to
some estrangement
cards and
suggest that
between Joseph
uncommunicated decision
with her
disinherit
his mother
mother had
her uncommunicated
to disinherit
to do
decision to
and his
had anything
Joseph and
between
do with
anything to
him
was no
him or
time frame.
his family.
the relevant
There was
during the
estrangement during
or his
no estrangement
relevant time
frame.
family. There
Until
Until late
his family
his mother
mother for
for shopping,
transport his
late 1992,
to transport
continued to
and his
Joseph and
shopping,
family continued
1992, Joseph
appointments,
gatherings. She
church and
to enjoy
to give
substantial
continued to
She continued
give Joseph
and church
and to
Joseph substantial
appointments, and
family gatherings.
enjoy family
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gifts even
her
her 1990
Will. Victoria
monetary
Victoria also
to give
continued to
give her
she executed
executed her
1990 will.
also continued
even after
monetary gifts
after she

gifts and
grandchildren
until 2003
when Victoria
her granddaughter.
grandchildren Christmas
Christmas gifts
Victoria advised
granddaughter.
and cards
2003 when
cards until
advised her

There
be no
you or
will be
gifts from
from you
There will
or me
me since
no gifts
since our
taxes have
our property
raised [sic]
have raised
property taxes
[sic]
exorbitantly[.]
exorbitantly[.]
2-21B.
Exs.
Exs. 2-21B.

In fact,
2 years
until late
In
winter 1991,
years after
his mother
mother executed
the holographic
after his
holographic
late Winter
executed the
fact, until
1991, nearly
nearly 2
mother’s trust.
in late
his mother’s
her properties
will, Joseph
late
properties and
to manage
continued to
manage her
and enjoy
trust. However,
Joseph continued
However, in
will,
enjoy his

1991,
certain management
management issues.
Vernon apparently
Exs. 219,
and Vernon
over certain
Joseph and
issues. See
disagreed over
See e.g.,
e. g, Exs.
apparently disagreed
1991, Joseph
219,
Joseph’s management
in late
Beginning in
his mother
mother to
management
220.
persuaded his
to reject
220. Beginning
late 1991,
Vernon persuaded
reject Joseph’s
1991, Vernon
Joseph’s decisions
until she
with Joseph’s
then
would agree
with Vernon
decisions.
Id. Victoria
Victoria would
Vernon and
decisions until
she spoke
and then
decisions. Id.
agree with
spoke with

Vernon’s approach.
would abruptly
was clear
it was
her mind,
the end
adopting Vernon’s
of 1992,
change her
clear
end of
approach. By
would
mind, adopting
1992, it
abruptly change
By the
Joseph’s relationship
that Joseph’s
with his
his mother
mother was
that
was becoming
becoming strained.
relationship with
strained.

Likewise,
prior to
fall 1992,
that
there was
to late
late summer
summer and
no credible
credible evidence
and early
evidence that
was no
Likewise, prior
1992, there
early fall

“thief and
liar.” Furthermore,
it is
that
not credible
her son,
Victoria
be aa “thief
is not
Victoria considered
to be
credible that
and aa liar.”
considered her
Furthermore, it
Joseph, to
son, Joseph,
“stealing” aa silver
Joseph
when he
years old,
bedroom dresser
with
taking his
his bedroom
silver dollar
dollar when
he was
or 99 years
dresser with
Joseph “stealing”
was 8
8 or
old, taking
father’s tools
1960’s, or
in the
in anyway
him on
his marriage
the 1960’s,
his father’s
his
him
keeping his
marriage in
or using
using or
or keeping
on his
inﬂuenced his
tools in
anyway influenced
mother’s decision
mother’s
If she
disinherit Joseph
his family
on February
to disinherit
decision to
she had
had such
and his
such
1990. If
Joseph and
family on
February 14,
14, 1990.

him in
in the
him
that she
disinherit him
the 1990
thought him
animus
wanted to
will because
because she
animus toward
to disinherit
toward Joseph
she wanted
she thought
1990 will
Joseph that

to
be aa liar
would not
liar and
with Joseph
not have
his family
to be
or
to socialize
continued to
socialize with
and aa thief,
she would
and his
have continued
Joseph and
thief, she
family or
gifts.
give
substantial monetary
give Joseph
Joseph substantial
monetary gifts.

Only
parties Joseph
telling third
third parties
liar and
thief. Warren
Warren
Victoria begin
begin telling
and aa thief.
did Victoria
Joseph was
was aa liar
1998, did
Only by
by 1998,
him that
in 1998.
Dillworth credibly
that in
that he
Dillworth
was shocked
when she
testified that
told him
he was
He was
she told
shocked when
also
1998. He
was also
credibly testified

shocked
when she
was 85
him she
this time
time she
her entire
entire estate
told him
leaving her
to Vernon.
or
Vernon. By
she told
she was
estate to
she was
shocked when
was leaving
85 or
By this
Smith family
with her.
the Joseph
the same
relationship with
longer enjoyed
86
years old
no longer
her.
old and
and the
same relationship
Joseph Smith
86 years
family no
enjoyed the
90’s (the
Dillworth
in the
Dillworth testified
that in
time frame)
the early
her children
children
testified that
relevant time
spoke about
about her
frame) they
early 90’s
(the relevant
they spoke

it surprised
him so
Dillworth
talk about
that way.
That is
not talk
often,
is why
much. Dillworth
and she
she did
did not
surprised him
about Joseph
Joseph that
so much.
often, and
way. That
why it

was aa very
witness.
disinterested Witness.
credible and
and disinterested
was
very credible
In
years after
In early
2 years
fall 1992,
her holographic
something
after Victoria
holographic will,
Victoria executed
over 2
executed her
will, something
1992, over
early fall
drastic
the relationship
his mother
mother and
his family.
the
relationship between
on the
to the
drastic happened
happened to
and Joseph
and his
Joseph and
Based on
between his
family. Based
Vernon’s behavior
evidence
behavior in
in court,
in
that Vernon
the Court
Vernon actively
Court concludes
and Vernon’s
evidence and
concludes that
engaged in
actively engaged
court, the
mother’s feelings
Joseph’s family.
Vernon’s negative
damaging
his mother’s
his mother
mother
feelings about
damaging his
inﬂuence on
on his
negative influence
about Joseph’s
family. Vernon’s

resulted
Nothing else
in isolation
from her
that
her family.
explains why
isolation from
Victoria abruptly
resulted in
else explains
decided that
family. Nothing
abruptly decided
why Victoria
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her business
Joseph
would no
longer manage
began ceasing
with
affairs and
no longer
of her
contact With
manage any
and began
ceasing contact
business affairs
Joseph would
any of
Joseph’s family.
thinking of
him as
liar and
Joseph’s
Nothing else
thief.
explains why
of him
and aa thief.
she began
else explains
began thinking
as a
a liar
family. Nothing
Why she

from the
alienating his
his
The Court
the evidence
The
was actively
Vernon was
Court concludes
and testimony,
evidence and
concludes from
actively alienating
testimony, Vernon
Joseph’s family
in an
from Joseph’s
that Victoria
mother
mother from
attempt to
The Court
further concludes
an attempt
to isolate
her. The
Victoria
isolate her.
Court further
concludes that
family in

Smith because
Will or
that she
disinherit Joseph
the will
did
because they
H. Smith
when she
or that
estranged when
she made
she
did not
made the
were estranged
Joseph H.
they were
n_0t disinherit

“thief and
liar.”
thought
thought he
he was
and aa liar.”
was aa “thief
7.
7.

Victoria’s decision
During
explain Victoria’s
During the
time frame,
the relevant
relevant time
facts explain
to
no facts
decision to
frame, no
disinherit
disinherit her
her only
Victoria Converse.
Converse.
daughter, Victoria
onlv daughter,

Smith’s daughter,
this contest.
not aa party
Victoria
party to
is not
to this
Victoria Converse,
Victoria H.
H. Smith’s
contest. However,
daughter, is
Converse, Victoria
However,

because one
one
because

that the
the result
not the
the natural
the elements
of
result is
is not
of the
elements of
of undue
inﬂuence is
is that
result of
of aa
natural result
undue influence

testator’s uncontrolled
testator’s
uncontrolled will,
will, the
the Court
the evidence.
the Court
While the
ﬁnds Victoria,
Court reviewed
Court finds
reviewed the
evidence. While
as a
a
Victoria, as

“Born Again
daughter’s decision
Again
her daughter’s
devout
of her
to become
decision to
disapproved of
devout Catholic,
become aa devout
devout “Born
Catholic, disapproved
Christian,” that
Christian,”
that disapproval
disinherit Victoria
not explain
explain why
to completely
Victoria
disapproval does
she chose
chose to
does not
completely disinherit
why she
Vernon’s own
In fact,
his mother
mother
Converse
to Vernon’s
on February
according to
Converse on
1990. In
own evidence,
evidence, his
February 14,
fact, according
14, 1990.
children’s birthdays
continued
birthdays and
with checks
year
the Converse
Christmas With
to recognize
recognize the
continued to
and Christmas
checks every
Converse children’s
every year

until
nine years
her
until at
after she
much animus
animus toward
at least
least December
December 1999,
she allegedly
had so
toward her
so much
allegedly had
1999, nine
years after

daughter
in the
that she
the
There was
disinherited her.
her. See
Exs. 265,
no evidence
daughter that
she disinherited
268. There
evidence in
See Exs.
was no
265, 266,
266, 267,
267, 268.
time frame
will that
that Victoria
with
the will
off contact
relevant
frame before
after she
relevant time
Victoria had
contact with
before and
and after
she executed
had cut
cut off
executed the

her
In fact,
into 1991
her daughter.
the evidence
1991 and
continued into
contact continued
1992.
daughter. In
and 1992.
evidence suggests
suggests contact
fact, the
than six
her will,
her daughter
six months
months after
after she
Furthermore,
again gave
more than
daughter
she executed
she again
executed her
Furthermore, more
gave her
will, she

aa $3,000
gift in
in December
the same
her the
the year
The fact
amount she
fact
December 1990,
she gave
before. The
same amount
gave her
monetary gift
1990, the
$3,000 monetary
year before.
in monetary
gifts than
than she
her daughter
her sons
not explain
explain why
she
daughter less
she gave
she gave
she
less in
sons also
also does
gave her
gave her
does not
monetary gifts
Why she

Victoria’s granddaughter,
chose
disinherit her
her on
to disinherit
on February
As Victoria’s
Kate Laxson,
chose to
1990. As
granddaughter, Kate
testified,
Laxson, testified,
February 14,
14, 1990.
explaining the
her grandmother
the boys,
the disproportionate
grandmother favored
gifts.
her
boys, well
well explaining
disproportionate monetary
favored the
monetary gifts.

Thus,
within the
time frame
that Victoria
the Court
the relevant
there is
frame that
ﬁnds there
is no
no evidence
relevant time
Victoria
Court finds
evidence Within
Thus, the
disinherit her
her daughter
would naturally
or grandchildren.
grandchildren.
daughter or
would
intentionally disinherit
naturally intentionally

8.
8.

Faucher’s testimony
Father
Father Faucher’s
relationship
and relevant
the relationship
relevant to
to the
credible and
was credible
testimony was
between
and his
his mother.
mother.
Vernon and
between Vernon

Victoria’s priest
Father
was Victoria’s
priest for
years and
F aucher credibly
the court
trial. He
for 13
Father Faucher
testified at
at the
He was
13 years
court trial.
and
credibly testified
Victoria’s state
had
was not
Smith family
mind
the Smith
His testimony
not relevant
known the
relevant to
to Victoria’s
of mind
since 1950.
state of
had known
1950. His
testimony was
family since

on
years before
than 20
Will at
the will
on February
more than
20 years
when she
at issue.
before when
she executed
executed the
issue. However,
However,
February 14,
1990, more
14, 1990,
his
particular, it
In particular,
it
his testimony
the relationship
her son,
relationship between
Victoria and
Vernon. In
and her
described the
between Victoria
testimony described
son, Vernon.
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-- Whether
the elements
was relevant
undue influence
whether Victoria
relevant to
to two
of the
elements of
of undue
inﬂuence -Victoria was
to
subject to
was
two of
was subject

Vernon’s influence
Vernon’s
whether Vernon
undue influence
his
inﬂuence over
Vernon had
to exercise
inﬂuence and
exercise undue
had aa tendency
and Whether
over his
tendency to
mother.
mother.

in her
F aucher testified
While
with most
people, Father
was
her general
Father Faucher
While in
general dealings
most people,
testiﬁed Victoria
Victoria was
dealings with

“deeply appreciated
not easily
strong-willed, opinionated
strong-willed,
he also
testiﬁed she
opinionated and
she “deeply
appreciated
and not
also testified
inﬂuenced, he
easily influenced,
men” and
men” because
“strong men”
strong
been subject
because she
strong men”
to influence
inﬂuence by
to
and had
had always
she wanted
wanted to
subject to
always been
by “strong
that Vernon
The Court
man and,
them. The
please them.
persuasive man
ﬁnds that
Vernon K.
K. Smith,
is a
formidable and
Court finds
Jr. is
and persuasive
please
a formidable
Smith, Jr.
and,

him and
even
his advice.
his mother
mother listened
he concedes,
listened to
to him
followed his
and followed
even he
advice.
concedes, his
F aucher also
in 2007
that happened
that exposes
Father Faucher
lot
incident that
Father
testiﬁed about
an incident
happened in
also testified
2007 that
about an
exposes aa lot

it persisted
through the
the years.
The incident
the relationship
relationship between
about
persisted through
years. The
incident
Victoria and
and Vernon,
about the
between Victoria
as it
Vernon, as
Court’s finding
reinforces
intent to
ﬁnding that
that Vernon
with an
the Court’s
his mother
mother with
all
reinforces the
Vernon dominated
an intent
to appropriate
appropriate all
dominated his

It shows
her property
the lengths
lengths to
his design.
of
property to
would go
which he
of her
to himself.
himself. It
to which
he would
to carry
out his
design.
shows the
go to
carry out
Victoria
was an
part of
That was
important part
the Church
her life.
life. That
Victoria was
Church was
an important
of her
and the
devout Catholic,
was aa devout
was
Catholic, and
265-268. For
For example,
her check
confirmed
weekly payments
payments
conﬁrmed by
Exs. 265-268.
check ledgers.
she made
ledgers. See
made weekly
See e.g.,
e. g, Exs.
example, she
by her

to
the Church
auxiliaries and
to the
Church and
Church auxiliaries
church regularly.
attended church
and Church
and attended
regularly.
F aucher asked
In late
Father Faucher
her whether
In
be
following church
Whether she
church services,
late 2007,
she would
asked her
would be
services, Father
2007, following

interested
in making
making aa large
her husband
the Church
for aa memoriam
memoriam to
building fund
interested in
to her
large donation
donation to
to the
Church building
fund for
husband
F aucher she
like to
Father Faucher
and
would like
he
to make
make aa contribution,
to herself.
When she
told Father
herself. When
she would
and to
she told
contribution, he

because Father
recommended
F aucher knew
first discuss
this with
with Vernon,
all
Father Faucher
knew Vernon
Vernon handled
handled all
recommended she
she first
discuss this
Vernon, because
mother’s financial
important he
that
his mother’s
Following that
ﬁnancial decisions
his
was to
realized how
he was
to her.
her. Following
decisions and
and realized
how important

discussion,
At the
the time,
attending church
church and
to church.
church. At
never returned
returned to
she abruptly
and never
she
stopped attending
discussion, she
time, she
abruptly stopped
in 2013,
six years
attending
without ever
relied
years later,
relied on
on Vernon
Vernon to
to drive
her. She
drive her.
She died
died in
ever attending
later, without
2013, nearly
nearly six

church
In fact,
F aucher never
Father Faucher
her again.
church again.
never saw
again. In
again.
saw her
fact, Father
F aucher began
Father Faucher
calling her
her home.
The woman
coming to
When
When she
to church,
home. The
woman
she stopped
began calling
stopped coming
church, Father

who answered
wanted to
visit her
him Victoria
if she
ill. He
either not
not available
her and
told him
Victoria was
or ill.
He wanted
to Visit
who
available or
and if
she
answered told
was either
him from
from coming
her house.
her the
the sacrament
the sick.
The woman
coming to
was ill,
woman discouraged
of the
to her
sacrament of
sick. The
give her
discouraged him
house.
was
ill, give
Vernon’s law
He
began calling
who answered
with him.
him. The
calling Vernon’s
The man
man who
He began
to speak
Vernon was
ofﬁce to
law office
speak with
answered said
said Vernon
was

not
in the
F aucher made
with Vernon
not available.
Father Faucher
appointment to
the
Vernon in
an appointment
to have
coffee with
available. Finally,
made an
have coffee
Finally, Father
10
2008.10
spring
Vernon
with him
be no
him there
him and
spring 2008.
gift. When
met with
memoriam or
there would
Vernon met
told him
no memoriam
or gift.
When
and told
would be

10
10

According
in early
fall. Victoria
fell in
then executed
earlier testimony,
and was
for aa fall.
hospitalized for
Victoria fell
Victoria then
According to
to earlier
was hospitalized
2008 and
executed aa
testimony, Victoria
early 2008
“irrevocable,”
new
power of
was “irrevocable,”
attomey-in-fact. He
making Vernon
that this
this power
her attorney-in-fact.
claimed that
Vernon her
He claimed
of attorney
of attorney
new power
power of
attorney was
attorney making
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F aucher asked
Father Faucher
his mother
mother and
her the
the sacrament
the sick,
Father
visit his
he could
of the
to give
sacrament of
offered to
and offered
give her
asked if he
could Visit
sick,

him to
Vernon
not allow
Vernon would
to visit.
Visit.
allow him
would not
in time
it
time to
this incident
incident is
While this
While
undue influence,
is too
remote in
to be
to establish
establish undue
too remote
considered to
be considered
inﬂuence, it

demonstrates
would go
his mother
mother and
the lengths
lengths to
his control
which Vernon
control
to which
Vernon would
to isolate
continue his
isolate his
demonstrates the
and continue
go to
Court’s finding
It clearly
finding that
that Vernon
her and
her estate.
the Court’s
control
over
Vernon acquired
and her
corroborates the
acquired control
estate. It
over her
clearly corroborates
mother’s mind
mind before
over
will, and
until she
his mother’s
her will,
control until
retained such
before she
she made
and retained
she died.
over his
made her
such control
died.
mother’s Will
in 1990,
his mother’s
her well
control over
Subsequent
procuring his
will in
to procuring
he clearly
retained control
well
over her
Subsequent to
clearly retained
1990, he

Court’s findings.
It tends
beyond the
period when
when she
will. It
the Court’s
the period
the Will.
ﬁndings.
reinforce the
to reinforce
tends to
she executed
executed the
beyond

CONCLUSIONS
LAW
OF LAW
CONCLUSIONS OF
Victoria’s February
The
whether Victoria’s
will
The sole
the Court
is Whether
holographic will
Court is
before the
sole issue
1990 holographic
issue before
February 14,
14, 1990
Vernon’s undue
the product
was the
undue influence.
of Vernon’s
inﬂuence.
product of
was
Vernon’s own
The
previously ruled
pleadings created
presumption
that Vernon’s
The Court
Court previously
rebuttable presumption
own pleadings
created aa rebuttable
ruled that
that he
his mother
mother to
her 1990
that
will, because
was both
both aa beneﬁciary
beneficiary
he unduly
to execute
he was
inﬂuenced his
execute her
1990 will,
because he
unduly influenced

of
will and
with her.
the court
her will
relationship with
her. Therefore,
at the
Vernon had
of her
court trial,
had
and enjoyed
Therefore, at
trial, Vernon
fiduciary relationship
enjoyed aa fiduciary
“quantum” of
that presumption.
the burden
producing aa “quantum”
presumption.
the
of producing
of evidence
to rebut
rebut that
burden of
evidence to
mother’s earthly
The
previously ruled
The Court
all of
his mother’s
transferred all
Vernon improperly
of his
Court also
also previously
ruled Vernon
improperly transferred
earthly

“power
himself by
her “power
possessions to
exercising her
to himself
possessions
illegally exercising
by illegally

attorney.” On
of
of attorney.”
On July
Vernon
2012, Vernon
July 3,
3, 2012,

created
making his
limited liability
his mother
mother aa member
Properties L.L.C.,
member and
VHS Properties
and
created aa limited
liability company,
L.L.C., making
company, VHS
himself the
the managing
managing member.
The following
following day,
himself
on July
Vernon improperly,
member. The
and
2012, Vernon
improperly, and
July 4,
4, 2012,
day, on
Victoria’s real
without legal
all of
without
Properties
transferred all
legal authority,
of Victoria’s
real and
to VHS
personal property,
and personal
VHS Properties
authority, transferred
property, to
Victoria’s behalf
in reliance
that after
her power
The Court
signing on
after
further held
signing
on Victoria’s
behalf in
reliance on
on her
of attorney.
held that
Court further
power of
attorney. The

improperly
possessions to
then improperly
transferring all
all of
her earthly
of her
to VHS
Vernon then
VHS Properties,
Properties, Vernon
improperly transferring
improperly
earthly possessions
in VHS
that same
that same
his mother
mother of
her membership
divested
membership in
Properties that
exercising that
of her
VHS Properties
divested his
same day
same
day exercising

power of
gifting all
all of
her assets
all documents
himself. Vernon
of her
to himself.
Vernon drafted
of attorney,
drafted all
documents
power
assets to
effectively gifting
attorney, effectively
her behalf,
her power
There was
and
behalf, using
power of
on her
using her
of attorney.
no evidence
Victoria even
knew
and signed
evidence Victoria
even knew
signed on
was no
attorney. There

her
her son
all of
her property.
the Court
all transfers
transfers made
transferred all
of her
Court set
son had
had transferred
set aside
made
aside all
Therefore, the
property. Therefore,
Smith’s property,
Victoria’s power
pursuant to
it
that all
all Victoria
to Victoria’s
of attorney
Victoria H.
H. Smith’s
pursuant
and ruled
power of
ruled that
as it
attorney and
property, as

existed
was part
part of
parties failed
trial to
her estate.
The parties
on July
of her
failed to
to present
present any
at trial
to
existed on
estate. The
evidence at
2012, was
July 3,
any evidence
3, 2012,
Court’s prior
change
prior ruling.
the Court’s
ruling.
change the
the
power of
with
this new
the Court
her discussions
more expansive
expansive power
of attorney
follows her
Court ruled
new more
otherwise. Interestingly,
discussions with
ruled otherwise.
attorney follows
Interestingly, this
Father
Father Faucher.
Faucher.
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Victoria’s holographic
that Victoria’s
his mother
mother
Joseph
will should
invalid and
holographic Will
held invalid
should be
and his
Joseph argues
argues that
be held

deemed
proposition, aa testator
entitled to
While as
to have
intestate. While
general proposition,
testator is
is entitled
to dispose
of
have died
died intestate.
deemed to
dispose of
as a
a general

fit without
the dispositions
Without regard
property as
whether the
to Whether
appropriate or
or fair,
dispositions specified
regard to
specified are
she sees
are appropriate
as she
sees fit
fair,
property
where evidence
will is
the Will
the product
is the
Where
product
evidence proves
proves the

of
undue influence,
will
the Court
the will
of undue
Court may
rule the
inﬂuence, the
may rule

invalid.
invalid.
in order
it is
that in
The
undue influence
The Idaho
not
to establish
inﬂuence it
is not
held that
establish undue
order to
Idaho Supreme
Court early
Supreme Court
early held
either actual
domination or
necessary
prove circumstances
In Estate
Randall, 60
to prove
of either
or coercion.
circumstances of
coercion. In
actual domination
Estate of
60
necessary to
ofRandall,

“only positive
Idaho
positive and
proof required
The “only
afﬁrmative proof
P.2d 11 (1939).
is of
of facts
required is
Idaho 419,
facts and
and
and affirmative
93 P.2d
419, 93
(1939). The
inferred.” Id.
from which
which undue
circumstances
be reasonably
Id.
inﬂuence may
circumstances from
undue influence
reasonably inferred.”
may be
the following
the law
the above
the
Based
by the
following application
exist by
application of
on the
of the
to the
to exist
facts found
found to
law to
Based on
above facts

Vernon’s undue
was the
Court,
that the
Will was
the holographic
the Court
the product
holographic will
of Vernon’s
inﬂuence and
Court holds
holds that
product of
and
undue influence
Court, the
Smith died
that Victoria
The Court
The Court
is
further holds
therefore invalid.
Victoria H.
H. Smith
is therefore
invalid. The
intestate. The
Court further
holds that
Court also
died intestate.
also

appoints
Administrator pursuant
the estate
pending
to I.C.
to protect
protect the
appoints aa Special
15-3-614(b) to
pursuant to
Special Administrator
estate pending
I.C. §§ 15-3-614(b)
formal probate
creation
distribution.
creation of
of an
an inventory,
probate and
and distribution.
inventory, formal

I.
1.

At
was required
with evidence
At trial,
at
tending to
Vernon was
to come
to disprove
required to
forward with
trial, Vernon
disprove at
come forward
evidence tending
least
the four
least one of
of the
four prima facie elements
elements of
of undue
inﬂuence.
undue influence.
The
undue influence
well developed.
will invalid
A court
The law
the
invalid on
on undue
inﬂuence is
is well
on the
court may
law on
declare aa Will
developed. A
may declare

basis
basis

testator’s free
that the
the evidence
the testator’s
of
undue influence
was overcome
of undue
inﬂuence where
free agency
indicates that
Where the
evidence indicates
overcome
agency was

by another
person. The
undue influence
claiming undue
The party
another person.
inﬂuence (Joseph
H. Smith)
must prove
four
prove four
Smith) must
(Joseph H.
party claiming
by
in general
elements:
undue influence
by aa particular
particular person;
is subject
to undue
inﬂuence in
general or
or by
an
elements: (1)
person is
subject to
person; (2)
(1) aa person
(2) an

opportunity
undue influence;
part of
the part
the influencer
exert undue
exert undue
inﬂuencer to
to exert
disposition on
on the
of the
to exert
undue
inﬂuence; (3)
opportunity to
(3) aa disposition
indicating undue
influence;
undue influence.
result indicating
P.2d
inﬂuence. Gmeiner
Idaho 1,
and (4)
100 Idaho
592 P.2d
Gmeiner v.
v. Yacte,
inﬂuence; and
Yacte, 100
1, 7,
7, 592
(4) aa result

57,
undue influence
be
All four
met or
the claim
claim must
claim must
four elements
elements of
of an
an undue
inﬂuence claim
must be
or the
must be
63 (1979).
be met
(1979). All
57, 63
dismissed.
Arizmendez, 153
Idaho 609,
153 Idaho
288 P.3d
831 (2012);
dismissed. Quemada
P.3d 826,
v. Arizmendez,
See also
also
614, 288
Quemada v.
826, 831
609, 614,
(2012); See
Krebs v.
Krebs, 114
114 Idaho
P.2d 77,
81 (Ct.
App. 1988)
rebuttable
Krebs
Idaho 571,
v. Krebs,
759 P.2d
(Discussing rebuttable
1988) (Discussing
571, 575,
575, 759
(Ct. App.
77, 81
in undue
shifting in
presumption and
presumption
inﬂuence cases).
and burden
burden shifting
undue influence
cases).
testator’s Will
Where
beneficiary of
will is
fiduciary of
the testator,
the testator’s
there is
of the
of the
is a
Where aa beneﬁciary
is also
also a
a fiduciary
a
testator, there
11
inﬂuence.11
Will’s proponent
rebuttable
presumption of
In
proponent (Vernon)
In that
that instance,
the will’s
of undue
rebuttable presumption
undue influence.
bears
instance, the
(Vernon) bears

11

11“Fiduciary
in the
“‘Fiduciary relationships
placing property
property or
relationships are
are commonly
the hands
characterized by
hands of
or authority
of
one party
authority in
commonly characterized
party placing
by one
other.”’ Skinner
another
Bank Home
Home Mortgage,
Mortgage, 159
v. U.S.
another or
Skinner v.
act on
behalf of
the other.’”
authorized to
or being
being authorized
to act
on behalf
of the
Idaho 642,
US. Bank
159 Idaho
642, 647,
647,
“‘A fiduciary
365
relation created
relationship does
not depend
technical relation
P.3d 398,
or defined
created or
403 (2016).
upon some
deﬁned
some technical
depend upon
365 P.3d
does not
ﬁduciary relationship
398, 403
(2016). “‘A
“‘A
..” Id.
in
Id. “‘A fiduciary
position of
peculiar confidence
in law
in
imparts aa position
relationship imparts
law . . ..”
individual in
of peculiar
placed by
conﬁdence placed
one individual
ﬁduciary relationship
by one
.

.
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the burden
152 Idaho
the presumption.
rebutting the
the
presumption. In
In re
Estate of
of rebutting
re Estate
Idaho 933,
burden of
277 P.3d
938-39, 277
P.3d
933, 938-39,
Conway, 152
of Conway,

mother’s
385-86 (2012).
380,
the court
the Court
his mother’s
Before the
Vernon was
both his
court trial,
Court ruled
ruled Vernon
was both
trial, the
380, 385-86
(2012). Before

citing his
with his
his mother
mother citing
his own
relationship with
beneficiary and
statements found
found
and enjoyed
own statements
beneficiary
fiduciary relationship
enjoyed aa fiduciary
in his
Appointment of
Petition Appointment
in
Administrator and
Assignment
his Response
of Special
to Petition
Objection to
Special Administrator
and Assignment
and Objection
Response and
other pleadings.
of
Bank Home
Home Mortg,
Mortg., 159
of Powers
among other
Skinner v.
Idaho
pleadings. See
Powers and
and Duties,
159 Idaho
See Skinner
v. U.S.
US. Bank
Duties, among

642,
404 (2016).
the Court
there was
presumption
rebuttable presumption
Court ruled
P.3d 398,
ruled there
was aa rebuttable
365 P.3d
Therefore, the
642, 648,
648, 365
398, 404
(2016). Therefore,
that Vernon
that presumption.
of
by Vernon
of undue
inﬂuence by
Vernon and
Vernon must
must rebut
presumption. Quemada,
rebut that
Idaho
and that
153 Idaho
undue influence
Quemada, 153
this ruling
at
burden of
proof borne
by
not actually
the burden
ruling did
alter the
at 614,
at 831.
of proof
borne by
288 P.3d
did not
P.3d at
831. However,
However, this
actually alter
614, 288
the presumed
the burden
Joseph,
presenting evidence
presumed facts.
on the
of initially
facts.
burden of
evidence on
initially presenting
Joseph, only
only the

This
This principle
with the
principle is
the general
regarding presumptions
is consonant
general rule
presumptions
consonant with
rule regarding
enunciated
in I.R.E.
I.R.E. 301.
enunciated in
301.
[A]
party against
burden
it is
the burden
the party
presumption imposes
against whom
Whom it
is directed
on the
directed the
imposes on
[A] presumption
of
but
with the
the evidence
the presumption,
going forward
to rebut
or meet
meet the
of going
rebut or
forward with
evidence to
presumption, but
does
proof in
in the
shift to
risk of
the burden
not shift
the sense
the risk
to such
of proof
of the
of
burden of
such party
sense of
does not
party the
nonpersuasion,
whom it
it
trial upon
the party
the trial
which remains
remains throughout
throughout the
on Whom
upon the
nonpersuasion, which
party on
was originally
cast.
was
originally cast.
DaI’tV in
A
A Rule
in whose
it operates
from
presumntion relieves
the party
Rule 301
favor it
relieves the
301 presumption
operates from
Whose favor
presenting further
until the
further evidence
the presumed
the opposing
presenting
fact until
of the
opposing party
introduces
presumed fact
evidence of
partV introduces
substantial
Bongiovi v.
Jamison, supra.
supra.
the nonexistence
the fact.
of the
nonexistence of
of the
substantial evidence
fact. Bongiovi
evidence of
v. Jamison,
Thus,
in the
if Patricia
that aa
the present
Patricia introduced
demonstrating that
present case,
introduced evidence
evidence demonstrating
Thus, in
case, if
in
confidential
was instrumental
Arthur was
that Arthur
relationship existed
instrumental in
conﬁdential relationship
existed and
and evidence
evidence that
procuring the
would shift
with
Arthur to
shift to
then the
the deed,
the burden
procuring
to Arthur
to come
burden would
forward with
come forward
deed, then
evidence
prima facie elements
the four
tending to
of the
four primafacie
elements of
of undue
to disprove
at least
least one
one of
disprove at
evidence tending
undue
influence.
inﬂuence.

114 Idaho
Krebs v.
Krebs, 114
P.2d 77,
81 (Ct.
App. 1988).
Krebs
Idaho 571,
v. Krebs,
759 P.2d
1988).
571, 575,
575, 759
(Ct. App.
77, 81

Thus,
with evidence
the
the burden
going forward
While Vernon
Vernon had
of going
to rebut
rebut the
had the
burden of
forward with
evidence to
Thus, while
the ultimate
ultimate burden
presumption, Joseph
proof. Vernon
of proof.
Vernon needed
to present
present
retained the
burden of
Joseph retained
needed only
presumption,
only to

substantial
the presumption
the elements
presumption as
to at
at least
of the
elements of
of undue
to rebut
substantial evidence
inﬂuence.
rebut the
least one of
evidence to
undue influence.
as to

M

If he
A clear
then prove
all the
the elements
the evidence.
If
he did
must then
elements by
of the
clear
preponderance of
did that,
prove all
evidence. A
Joseph must
that, Joseph
by aa preponderance
Court’s analysis.
understanding of
the Court’s
critical to
understanding
of undue
inﬂuence is
is critical
to the
undue influence
analysis.
‘Undue influence’
inﬂuence’ is
‘Undue
but rather
used to
tort but
not aa tort
rather aa common
is not
common law
doctrine used
to avoid
law doctrine
and
avoid and
recover
property made
vulnerable
transfers of
of property
inter vivos
and testamentary
recover inter
made by
vivos and
testamentary transfers
by vulnerable
donors
who connived
property by
to persons
to obtain
obtain such
testators to
connived to
donors and
and testators
persons who
various
such property
by various
‘Undue
inﬂuence’
wrongful means.
omitted].
‘Undue
influence’
has
been
defined
as
the
wrongful
means. [footnote
has
deﬁned
been
as the
[footnote omitted].
another.’”
another
position to
A fiduciary
in aa position
another . . . A
and exercise,
and does
and exercise
is in
to have
have and
have and
inﬂuence over
exercise influence
over another.’”
does have
exercise, and
ﬁduciary is
Idaho First
First National
National Bank
Bank v.
Bliss Valley
Foods,
Inc.,
121
Idaho
266,
277,
824
P.2d
841,
852
(1991).
121
Inc.
824
Idaho
v. Bliss
P.2d
Idaho
852
841,
Valley Foods,
266, 277,
(1991).
,
.

.
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in
exercise
person, the
whose act
the person,
the validity
control over
sufﬁcient control
of Whose
is brought
brought in
of sufficient
exercise of
act is
over the
validity of
person’s free
him or
question,
that person’s
her to
constrain him
to destroy
free agency
or her
to do
and constrain
do
question, to
destroy that
agency and
if that
something
would not
been exercised.
that control
not have
not been
something he
control had
he or
or she
she would
had not
exercised.
have done
done if
In other
[footnote
undue influence
that deprives
other words,
inﬂuence is
is influence
inﬂuence that
one
deprives one
[footnote omitted].
omitted]. In
words, undue
person of
Will or
his or
her freedom
his or
her will
of his
or her
or her
of choice
or overcomes
or free
free agency
freedom of
person
choice or
overcomes his
agency
in its
[footnote
will of
the will
its place,
another in
of another
and substitutes
substitutes the
[footnote omitted]
[footnote omitted]
omitted] and
omitted]
place, [footnote
precludes the
judgment, [footnote
the exercise
of free
free and
or
deliberate judgment,
exercise of
and deliberate
precludes
[footnote omitted]
omitted] or
coerces
want to
into doing
that he
not want
something that
doing something
to do
he or
or she
person into
she does
coerces aa person
do [footnote
does not
[footnote
omitted]
would not
The
not have
for the
the influence.
or would
inﬂuence. [footnote
except for
have done
done except
[footnote omitted]
omitted] or
omitted] The
essence
that the
Will of
the will
the influencing
inﬂuencing party
of undue
inﬂuence is
is that
of the
undue influence
overpowered
essence of
so overpowered
party so
party’s act
the
will of
that the
the will
the other
the other
the act
the
other party
other party’s
of the
of the
act essentially
act of
became the
essentially became
party that
influencing
inﬂuencing party.
[footnote omitted].
omitted].
party. [footnote
AND U
The Court
Am. Jur.
UNDUE
25
URESS AND
NDUE IINFLUENCE
NFLUENCE §
25 Am.
2d D
DURESS
Court applied
applied these
these
Jur. 2d
36 (emphasis
(emphasis added).
added). The
§ 36

the facts
trial.
principles to
principles
to the
at trial.
facts established
established at

II.
11.

“quantum of
evidence” necessary
Vernon
that “quantum
failed to
the
Vernon failed
to produce
of evidence”
to rebut
rebut the
produce that
necessarv to
Smith’s will
presumption
will was
was the
the product
his undue
Victoria H.
presumption Victoria
H. Smith’s
of his
inﬂuence.
product of
undue influence.
“inﬂuencer’s” conduct
Any
ultimately focus
– in
in this
this case,
the “influencer’s”
must ultimately
on the
court analysis
conduct 7
focus on
analysis must
case,
Any court

Vernon’s conduct.
Vernon’s
conduct.

The
undue influence
the person
The focus
the conduct
of the
of an
an undue
inﬂuence inquiry
is on
on the
person allegedly
conduct of
focus of
inquiry is
allegedly
exercising
undue influence
whether that
unfair advantage
that person
exercising undue
inﬂuence and
an unfair
person gained
gained an
and Whether
advantage by
by
devices
which reasonable
The
improper. [footnote
regard as
reasonable people
people regard
devices which
as improper.
[footnote omitted].
omitted]. The
high pressure
hallmark
undue influence
hallmark of
that works
of undue
inﬂuence is
is high
on mental,
or
works on
pressure that
mental, moral,
moral, or
it is
emotional
weakness, and
emotional weakness,
is sometimes
referred to
to as
sometimes referred
and it
overpersuasion. [footnote
as overpersuasion.
[footnote
omitted].
upon the
person allegedly
mind of
the mind
Something must
must operate
of aa person
operate upon
omitted]. Something
allegedly unduly
unduly
person’s free
influenced
which has
controlling effect
the person’s
sufﬁcient to
effect sufficient
to destroy
free
inﬂuenced which
has a
a controlling
destroy the
person’s
agency
and
to
render
the
instrument
not
properly
an
expression
of
the
person’s
the
not
the
instrument
to
render
an
of
expression
and
properly
agency
it is
wishes but
but rather
wishes of
rather the
the expression
the wishes
the
another or
of the
of another
or others;
is the
expression of
Wishes
others; it
substitution
person exercising
mind of
mind of
the influence
for the
the mind
the
the mind
the person
exercising the
inﬂuence for
of the
of the
of the
substitution of
him or
person executing
instrument which
the instrument,
her to
the instrument
which
executing the
or her
to make
make the
person
causing him
instrument, causing
he
would not
not have
the
he or
or she
According to
to the
she otherwise
otherwise would
have made.
made. [footnote
[footnote omitted].
omitted]. According
R
ESTATEMENT, undue
undue influence
unfair persuasion
person WhO
who is
inﬂuence is
is unfair
of aa person
is dominated
persuasion of
RESTATEMENT,
dominated
by
person exercising
who, because
because of
the persuasion
the relation
relation between
exercising the
or who,
of the
the person
persuasion or
between
by the
in assuming
in aa manner
them,
person will
that that
that person
will not
not act
manner inconsistent
inconsistent
is justified
justiﬁed in
assuming that
act in
them, is
with his
welfare. [footnote
with
his or
her welfare.
or her
[footnote omitted].
omitted]. . . .
.

.

.

it
Undue
been described
inﬂuence has
of duress,
has been
but it
described as
Undue influence
species of
as a
a species
[footnote omitted]
omitted] but
duress, [footnote
has
been described
of fraud
or constructive
constructive
fraud [footnote
has also
also been
described as
species of
as a
a species
[footnote omitted]
omitted] or
it is
fraud.
prove fraud
not necessary
is not
to prove
to prove
fraud to
fraud. [footnote
prove
[footnote omitted].
omitted]. However,
However, it
necessary to
undue influence
often
be
present.
[footnote
often
although fraudulent
inﬂuence although
fraudulent conduct
present.
conduct may
undue
be
[footnote
may
omitted].
omitted].

25
URESS AND
NDUE IINFLUENCE
NFLUENCE §
AND U
Am. Jur.
UNDUE
25 Am.
2d D
DURESS
Jur. 2d
36 (emphasis
(emphasis added).
added).
§ 36
Evidence
it normally
of undue
inﬂuence is
is rarely
Evidence of
involves subtle
subtle and
and
undue influence
evident; it
normally involves
overtly evident;
rarely overtly
“The exertion
nuanced
behavior. “The
undue influence
usually aa subtle
subtle thing
by its
thing and
its very
exertion of
of undue
inﬂuence is
is usually
nature
and by
nuanced behavior.
very nature
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circumstances.” Id.
In other
the fact
other words,
usually involves
Id. In
words, the
fact
of dealings
an extended
dealings and
involves an
extended course
and circumstances.”
course of
usually

finder
between the
the influencer
the testator
the course
ﬁnder must
inﬂuencer to
testator and
to
must carefully
of conduct
consider the
and the
conduct between
course of
carefully consider
inﬂuencer’s coercion
An influencer’s
not be
blatant but
inferentially
be blatant
but may
be
to aa conclusion.
coercion may
conclusion. An
come to
inferentially come
may not
may be

indirect
indirect and
and sustained.
sustained.
that Vernon
the evidence
the court
the Court
finds that
Based
on the
at the
Vernon failed
failed to
to
court trial,
Court finds
presented at
evidence presented
Based on
trial, the

“that quantum
existed.”
that tends
that no
introduce
undue influence
of evidence
to show
no undue
inﬂuence existed.”
introduce “that
tends to
quantum of
evidence that
show that

if Vernon
minimal
with minimal
that even
the presumption
The Court
further finds
The
presumption with
Vernon had
ﬁnds that
Court further
rebutted the
had rebutted
even if

m

Vernon’s own Witnesses
evidence,
witnesses and
through Vernon’s
or through
and evidence
evidence produced
Joseph directly
produced aa
evidence, Joseph
directly or

Victoria’s Will
that Victoria’s
all her
her earthly
preponderance of
will leaving
possessions to
of evidence
leaving all
to Vernon
Vernon was
preponderance
evidence that
was
earthly possessions
Vernon’s undue
will is
the product
the Court
her holographic
the
product of
undue influence.
invalid
of Vernon’s
ﬁnds her
is invalid
inﬂuence. Therefore,
holographic will
Court finds
Therefore, the

and
Smith died
Victoria H.
H. Smith
intestate.
and Victoria
died intestate.
In arriving
that conclusion,
arriving at
its consideration
the Court
In
to evidence,
at that
consideration to
conﬁned its
Court confined
conclusion, the
evidence, acts,
acts,

statements
behaviors at
will in
in 1990.
time Victoria
the time
the Will
statements and
at or
or near
near the
Victoria executed
statements
and behaviors
executed the
1990. Thus,
Thus, statements

m

than aa year
not directly
the Court
or
While the
later are
or acts
occurring more than
relevant. While
Court allowed
are not
allowed some
acts occurring
some
directly relevant.
year later

clearly
in time
that evidence
time
remote evidence
to be
at trial,
introduced at
connected in
evidence to
evidence reasonably
be introduced
trial, only
reasonably connected
clearly remote
only that
Will’s execution
Court’s determination.
the Court’s
the will’s
before and
after the
determination.
relevant to
to the
execution was
before
and after
was relevant
Court’s decision,
However,
in the
the Court’s
the
remote to
to the
acknowledged in
evidence remote
as specifically
decision, evidence
speciﬁcally acknowledged
However, as

Will’s
in 1990
in the
the case
the
other issues
will’s execution
relevant to
to other
or may
execution in
corroborate the
1990 may
issues in
be directly
case or
directly relevant
may be
may corroborate
12
conclusions.12
Court’s conclusions.
Court’s
More
be considered
if the
the particular
element is
particular element
is
More remote
remote evidence
considered only if
evidence may
may be

M

in time
time to
the evidence
the Will’s
already
by aa preponderance
preponderance of
will’s
of the
to the
connected in
supported by
evidence reasonably
reasonably connected
already supported

execution.
execution.

12
12

“Evidence of
“Evidence
proponent subsequent
if itit tends
the proponent
the execution
the will
of conduct
of the
to the
of the
will is
is admissible
admissible if
to show
execution of
tends to
conduct of
show
subsequent to
executed.” See
at the
influence
See Estate
Estate of
Baker, 131
time the
the time
the will
131 Cal.
182 Cal.Rptr.
Cal.Rptr. 550,
inﬂuence at
will was
Cal. App.
App. 3d
was executed.”
3d 471,
557
471, 481,
481, 182
ofBaker,
550, 557
(Ct.
will were
were compelling
that proponent
after the
the execution
had continuing
continuing
compelling evidence
proponent had
App. 1982)
occurring after
of will
execution of
evidence that
(events occurring
1982) (events
(Ct. App.
decedent’s thought
control
In re
Mooney, 453
N.E.2d
until death);
prior to
thought process
for period
control over
to execution
re Estate
Estate of
execution until
period prior
453 N.E.2d
over decedent’s
process for
death); In
ofMooney,
1158,
1162
(1983);
In re
Jones, 320
In re
1162
re Ferrill,
P.2d 489,
re Estate
Estate of
640 P.2d
497 (N.M.
320 N.W.2d
N.W.2d 167,
170
Ferrill, 640
1158,
489, 497
167, 170
ofJones,
(NM. 1981);
1981); In
(1983); In
(S.D.1982);
Fite, 341
place subsequent
taking place
341 S.W.2d
v. File,
to execution
admissible
execution admissible
Wilhoil v.
818 (Mo.1960)
subsequent to
S.W.2d 806,
(events taking
806, 818
(S.D.1982); Wilhoit
(M01960) (events
decedent’s property
to
plan by
all decedent’s
relationship between
general plan
obtain all
and to
the continuing
continuing relationship
to show
to obtain
to show
defendant to
show general
show the
between
property and
by defendant
914-15 (Mich.
testatrix and
testatrix
Haines v.
N.W. 911,
and defendant);
v. Hayden,
54 NW.
of events
to
events subsequent
subsequent to
(evidence of
defendant); Haines
911, 914-15
(Mich. 1893)
1893) (evidence
Hayden, 54
indications” of
“fortify antecedent
execution
undue influence).
which tends
and undue
For example,
fraud and
to “fortify
antecedent indications”
of fraud
execution tended
tends
tended to
evidence which
example, evidence
inﬂuence). For
an ongoing
to
after execution
relationship between
and aa beneficiary
and after
testator and
relevant
ongoing relationship
to show
occurring before
is relevant
execution is
before and
show an
between aa testator
beneﬁciary occurring
and
In re
Ferrill, 640
which tends
that the
at 497.
and admissible.
the beneficiary
re Ferrill,
to show
P.2d at
admissible. In
“[e]Vidence which
tends to
640 P.2d
Show that
497. Moreover,
beneﬁciary
Moreover, “[e]vidence
testator’s mind
acquired
will was
period at
at
mind before
the testator’s
the will
and retained
the period
retained such
control over
control beyond
acquired control
before the
was made,
over the
such control
made, and
beyond the
....” Estate
267—70 (Vt.
which the
was executed,
Laitinen, 483
the will
which
will was
is admissible
admissible ....”
Estate of
A.2d 265,
483 A.2d
executed, is
ofLailinen,
1984).
265, 267–70
(Vt. 1984).
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A.
A.

Vernon’s undue
Victoria
and Vernon
Victoria was
to Vernon’s
inﬂuence and
Vernon introduced
no
introduced no
was subject
undue influence
subiect to
evidence
the contrary.
to the
evidence to
contrary.

In order
that aa Will
the party
claim that
In
will was
was procured
procured by
by undue
to succeed
on aa claim
order to
undue influence,
succeed on
inﬂuence, the
party
making the
that the
making
undue
the claim
the testator
claim [Joseph]
must establish
testator [Victoria]
to undue
establish that
susceptible to
was susceptible
[Victoria] was
[Joseph] must

“domination by
the
the alleged
inﬂuencer [Vernon].
influence
inﬂuence is
is defined
inﬂuence by
deﬁned as
alleged influencer
Undue influence
as “domination
[Vernon]. Undue
by the
by the
that his
Will of
guilty
the testator
extent that
his free
the will
testator to
to such
an extent
free agency
is destroyed
of
and the
over the
such an
destroyed and
guilty party
agency is
party over

testator.” King
that of
for that
the testator.”
410
another person
another
King v.
MacDonald, 90
of the
person substituted
Idaho 272,
substituted for
v. MacDonald,
90 Idaho
272, 279,
279, 410

citing In
P.2d
In re
Eggan ’5 Estate,
P.2d 969,
re Eggan’s
P.2d 563
Idaho 328,
972 (1965)
86 Idaho
386 P.2d
563 (1963).
Estate, 86
328, 386
969, 972
(1963).
(1965) citing

‘Susceptibility,
‘Susceptibility, as
the general
element of
an element
of undue
general state
of
state of
concerns the
undue influence,
as an
inﬂuence, concerns
mind
was of
mind of
the testator:
the improper
improper
Whether he
of the
he was
of aa character
to the
character readily
testator: whether
subject to
readily subject
influence
where unfair
unfair
will look
The court
inﬂuence of
of others
others . . . The
look closely
at transactions
transactions where
court will
closely at
enfeebled.’
advantage
been taken
taken of
of one
is aged,
sick or
or enfeebled.’
to have
one who
WhO is
advantage appears
have been
appears to
aged, sick
‘It is
in 66 Wigmore,
Gmeiner
P.2d 57,
is said
Idaho 1,
100 Idaho
592 P.2d
Gmeiner v.
said in
63 (1979).
v. Yacte,
Wigmore,
Yacte, 100
(1979). ‘It
57, 63
1, 7,
7, 592
‘The
EVIDENCE
E
VIDENCE §
1738
(3d
ed.
1940),
at
page
121:
‘The
existence
of
undue
influence
121:
at
of
inﬂuence
existence
1738
undue
ed.
page
1940),
(3d
§
testator’s incapacity
involves
pressure
the testator’s
of the
to resist
resist pressure
consideration of
involves incidentally
incidentally aa consideration
incapacity to
in general
and
whether in
by aa particular
particular person
his susceptibility
general or
or by
to deceit,
person . . .
and his
susceptibility to
deceit, Whether
Undue
been defined
by the
the guilty
the
domination by
inﬂuence has
defined as
has been
over the
Undue influence
as domination
guilty party
party over
testator
will of
that his
extent that
his free
the will
another
testator to
to such
an extent
free agency
is destroyed
of another
and the
such an
destroyed and
agency is
testator.’
person substituted
that of
for that
the testator.’
of the
person
substituted for
.

.

.

.

.

.

972-73 (1965)
King v.
MacDonald, 90
King
410 P.2d
P.2d 969,
Idaho 272,
v. MacDonald,
90 Idaho
(emphasis added).
272, 279,
added).
279, 410
969, 972-73
(1965) (emphasis
121 (cited
EVIDENCE
the Idaho
According
VIDENCE §
page 121
by the
According to
to 6
at page
Idaho
1738 (3d
6 Wigmore,
ed. 1940),
Wigmore, E
(cited by
1940), at
(3d ed.
§ 1738

Supreme
MacDonald), this
proven by
was
in MacDonald),
this element
either showing
the testator
element may
showing the
testator was
Court in
Supreme Court
be proven
may be
by either
“inﬂuencer’s” influence:
the “influencer’s”
generally
or subject
to the
to influence
inﬂuence [i.e.,
inﬂuence:
weak minded]
subject to
subject to
generally subject
minded] g
[i.e., weak
‘The existence
‘The
undue influence
of undue
inﬂuence or
or deception
existence of
deception involves
involves incidentally
incidentally aa
testator’s incapacity
consideration
pressure and
the testator’s
his susceptibility
of the
to resist
resist pressure
to
consideration of
and his
susceptibility to
incapacity to
in general
deceit,
whether in
particular person.
person. This
This requires
general or
or by
consideration
requires aa consideration
a particular
deceit, Whether
by a
of
particular
his state
for particular
including his
dislike for
of affections
affections or
or dislike
of many
state of
circumstances, including
many circumstances,
persons, beneﬁted
benefited or
by the
not benefited
the will;
his inclinations
inclinations to
of his
to obey
or to
to
or not
beneﬁted by
persons,
will; of
obey or
in general,
resist
with
his mental
mental and
emotional condition
condition with
resist these
of his
these persons;
and emotional
general, of
persons; and,
and, in
All utterances
reference
persons concerned.
the persons
its being
of the
to its
being affected
reference to
utterances and
affected by
and
concerned. All
any of
by any
conduct,
this sort
mental condition,
affording any
indication of
of this
sort of
of mental
are
condition, are
therefore, affording
conduct, therefore,
any indication
in order
admissible,
too
remote)
that from
from these
the condition
times (not
condition at
at various
order that
these the
too
various times
admissible, in
remote)
(not
issue.’
in issue.’
inferring his
may
be used
used as
time in
the basis
for inferring
his condition
the time
condition at
at the
basis for
as the
may be

MacDonald, 90
it is
410 P.2d
not necessary
at 279,
P.2d at
at 972
to
is not
Idaho at
972 (emphasis
90 Idaho
MacDonald,
Moreover, it
(emphasis added).
necessary to
added). Moreover,
279, 410
prove actual
MacDonald court
The MacDonald
domination. The
court observed:
prove
actual domination.
observed:
‘In Estate
in order
that in
‘In
Estate of
Randall, 60
we held
undue
P.2d 1,
held that
to show
Idaho 419,
order to
show undue
60 Idaho
93 P.2d
419, 93
ofRandall,
1, we
it is
not necessary
either actual
influence
prove circumstances
domination or
inﬂuence it
is not
to prove
of either
or
circumstances of
actual domination
necessary to
that the
coercion;
proof required
the only
afﬁrmative proof
is of
of facts
positive and
required is
facts and
and affirmative
and
coercion; that
only positive
from which
circumstances
undue influence
for
which undue
inﬂuence may
circumstances from
be reasonably
inferred, for
reasonably inferred,
may be
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in the
instance,
beneficiary was
preparation and
that the
the beneﬁciary
the preparation
the
of the
execution of
active in
and execution
was active
instance, that
will. We
that the
the mere
relation between
will.
further held
conﬁdential relation
mere existence
of aa confidential
held that
existence of
between aa
We further
it
in his
testator
beneficiary in
undue influence
unless it
Will does
his will
not establish
testator and
inﬂuence unless
establish undue
and aa beneﬁciary
does not
will.’
in the
appears
beneficiary was
was active
preparation and
that the
the beneﬁciary
the preparation
the will.’
of the
execution of
active in
and execution
appears that
In
In re
Lunders’ Estate,
Estate, supra,
74 Idaho
at 454,
P.2d at
at 1006.
re Lunders’
Idaho at
263 P.2d
1006. See
See also
also
supra, 74
454, 263
Swaringen
Swanstrom,
67
Idaho
245,
175
P.2d
692
(1946).
Swaringen v.
P.2d
Idaho
175
692
v. Swanstrom, 67
245,
(1946).
that there
the Court
410 P.2d
there was
Id. at
was aa presumption
presumption of
of undue
P.2d at
at 973.
at 280,
Court already
ruled that
Id.
undue
Because the
973. Because
already ruled
280, 410

that his
influence,
was required
not susceptible
his mother
mother was
Vernon was
to introduce
to
introduce some
required to
susceptible to
some evidence
evidence that
was n_0t
inﬂuence, Vernon
his domination.
domination.
his

Vernon
his mother
mother sign
her
the only
present and
Vernon testified
testiﬁed he
he was
person present
and witnessed
witnessed his
sign her
was the
only person
Court’s findings
findings
not give
her advice.
the Court’s
holographic will;
holographic
based on
he claimed
he did
on the
claimed he
did not
give her
advice. However,
However, based
will; he

Will’s preparation
in the
her With
the will’s
of
provide her
with advice.
preparation
of fact,
Vernon did
Vernon was
did provide
active in
advice. Therefore,
was active
Therefore, Vernon
fact, Vernon

and
his testimony.
to his
execution contrary
and execution
testimony.
contrary to
that his
the presumption
his mother
mother was
his influence,
the only
To
was overly
presumption that
To rebut
to his
rebut the
vulnerable to
inﬂuence, the
overly vulnerable
only

mother’s lack
evidence
that his
his
his mother’s
regarding his
Vernon introduced
lack of
of susceptibility
to influence
inﬂuence was
introduced regarding
evidence Vernon
was that
susceptibility to

mind of
this
her own.
mother,
strong-willed, opinionated,
While this
of her
and had
had aa mind
own. However,
was strong-willed,
opinionated, and
Victoria, was
mother, Victoria,
However, while

evidence
was not
it is
that she
that
not susceptible
to influence
inﬂuence generally,
is not
she was
susceptible to
evidence may
evidence that
suggest that
generally, it
n_0t evidence
may suggest
“quantum of
Vernon’s specific
evidence”
It is
that “quantum
not susceptible
not that
she
was not
to Vernon’s
is not
of evidence”
inﬂuence. It
she was
speciﬁc influence.
susceptible to
Vernon’s undue
necessary
was susceptible
undue influence.
that she
the presumption
presumption that
to overcome
to Vernon’s
He
inﬂuence. He
she was
susceptible to
overcome the
necessary to
immune to
his power.
demonstrating she
introduced
power.
to his
introduced no
credible evidence
she was
evidence demonstrating
was immune
@ credible

In Yribar
In
this court
416 P.2d
164 (1966),
91 Idaho
P.2d 164
Yribar v.
Idaho 105,
court approved
approved aa
v. Fitzpatrick,
Fitzpatrick, 91
105, 416
(1966), this
‘undue influence’
inﬂuence’ as
definition
the
guilty
party
deﬁnition of
the
the
domination by
of ‘undue
being domination
over the
as being
guilty
party over
by
testator
that his
will of
extent that
his free
the will
another
testator to
to such
an extent
free agency
is destroyed
of another
and the
such an
destroyed and
agency is
In order
person substituted
that of
for that
the testator.
of the
to apply
of law
to
testator. In
person
order to
these rules
rules of
law to
substituted for
apply these
first be
decide
Will contest
the facts
The recitation
recitation of
of course,
must first
of
contest case,
facts must
found. The
decide aa will
be found.
course, the
case, of
the
will contest
the foregoing
the
foregoing rules
concerning Will
of law
is made
to demonstrate
demonstrate the
contest cases
rules of
law concerning
made to
cases is
in this
it is
necessity
when it
this type
explicit findings
ﬁndings of
of explicit
is
of fact
fact in
of case,
necessity of
especially when
case, especially
type of
appealed
from aa magistrate
the district
the grounds
district court
magistrate court
to the
on the
of
court to
court on
grounds of
appealed from
insufficiency
will to
probate.
the record
the Will
of the
to sustain
an order
to probate.
sustain an
order denying
record to
insufﬁciency of
denying the
Stibor’s Estate,
In re
In
re Stibor’s
Vernon failed
failed to
to
P.2d 357,
Idaho 162,
525 P.2d
96 Idaho
360 (1974).
Because, Vernon
Estate, 96
162, 165,
165, 525
357, 360
(1974). Because,

rebut
presumption, Joseph
was susceptible
that she
the presumption,
not have
to introduce
to
introduce any
rebut the
did not
she was
susceptible to
have to
evidence that
Joseph did
any evidence
Vernon’s influence.
Vernon’s own
Vernon’s
trial evidence
the inference
strong
inference that,
inﬂuence. However,
own trial
created the
evidence created
as strong
However, Vernon’s
that, as

willed as
was unduly
his influence.
his mother
mother was
willed
to m
inﬂuence.
she was
indeed his
susceptible to
as she
was generally,
unduly susceptible
generally, indeed
For
him and
For example,
his mother
mother trusted
his
Vernon conceded
relied on
on his
since 1971,
and relied
trusted him
conceded his
example, since
1971, Vernon
advice,
him and
his advice.
including legal
legal advice.
He even
explained why
trusted him
she trusted
and his
even explained
advice. He
advice. See
See e.g.,
e. g,
advice, including
Why she
Transfer,
All Property
Smith to
from Victoria
Interests from
of All
Victoria H.
H. Smith
to VHS
and Sale
VHS
Sale of
Transfer. Conveyance,
Property Interests
Convevance. and
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trial evidence
that during
the
the trial
Properties
during the
Properties L.L.C..
he introduced
demonstrated that
introduced demonstrated
L.L.C.. Moreover,
evidence he
Moreover, the
in aa very
time frame,
relevant
behalf in
very questionable
her to
his behalf
relevant time
he could
inﬂuence her
to act
on his
questionable and
act on
and
could influence
frame, he

him purchase
his
the Raymond
potentially fraudulent
fraudulent scheme.
Street property
to (in
helped him
She helped
scheme. She
purchase the
potentially
property to
Raymond Street
(in his

it was
own
potential implication
was part
part of
property.
marital property.
implication it
the marital
the potential
of the
own words)
avoid the
words) avoid
This was
her to
ﬁle an
affidavit
This
Vernon also
to file
an affidavit
religious woman.
inﬂuenced her
woman. Yet,
also influenced
was aa devoutly
devoutly religious
Yet, Vernon
in his
in the
During
on
behalf in
property in
his behalf
his divorce
the property
the divorce
on his
much of
of the
hers. During
arguing much
divorce arguing
divorce was
was actually
actually hers.

time frame
the will,
the relevant
frame surrounding
the
will, Victoria
surrounding the
Victoria also
relevant time
Vernon over
of itit
also gave
over $40,000
gave Vernon
$40,000 (most
(most of

between December
were listed
EX. 265.
March 1990).
listed as
December 1989
and March
1989 and
265. Approximately
between
as
See Ex.
Approximately $10,000
1990). See
$10,000 were
In addition,
making some
his child
child support
loans.
Id. In
payments and
of his
he even
testiﬁed she
support payments
and
she was
loans. Id.
some of
even testified
was making
addition, he

During that
that testimony.
that same
time frame
the exhibits
paying other
Id. During
exhibits supported
other costs;
frame Victoria
Victoria
supported that
same time
testimony. Id.
costs; the
paying

gave
Id.
in loans
in aa gift.
gift. Id.
her other
other son,
consisting of
of $13,200
loans and
and $9,999
gave her
Joseph, $23,199
$23,199 consisting
$13,200 in
son, Joseph,
$9,999 in
fail to
that not
the presumption,
the totality
the
The Court
not only
The
but the
he fail
to rebut
of the
ﬁnds that
rebut the
Court finds
did he
presumption, but
totality of
only did
Victoria’s Will
evidence
will by
that Vernon
the inference
the ability
inference that
to overcome
Vernon had
supports the
had the
overcome Victoria’s
evidence supports
ability to
by aa
ﬁrst element
the evidence.
The first
preponderance of
undue influence
was met.
element of
of the
of undue
inﬂuence was
met.
preponderance
evidence. The

B.
B.

Vernon
had the
the opportunity
Victoria to
to subject
Vernon had
to undue
inﬂuence.
undue influence.
opportunitv to
subiect Victoria

While
without actual
that he
not have
While Vernon
attempts to
he did
an
Vernon attempts
to argue,
did not
have an
actual evidence,
evidence, that
argue, Without
that argument
his mother
mother to
his
opportunity
undue influence,
argument is
to subject
to undue
is specious.
According to
to his
subject his
specious. According
inﬂuence, that
opportunity to

own
pleadings, she
in court
him above
his pleadings,
his advice,
statements in
relied on
on his
trusted him
court and
own statements
and his
she trusted
above anyone
advice,
anyone else,
else, relied
his help
help for
for nearly
the February
His law
Will. His
and
prior to
to the
sought his
Ofﬁce
and sought
law office
1990 will.
February 14,
nearly twenty
twenty years
14, 1990
years prior

resided
paid his
in her
him money.
her building.
his child
child support
other expenses.
building. She
support and
and other
She paid
She loaned
loaned him
resided in
expenses. She
money.

limit his
it is
his actual
not limit
his opportunity
Where
unduly influence
is his
to unduly
inﬂuence her;
he actually
Where he
lived did
did not
actual
opportunity to
actually lived
her; it
contact.
contact.
Victoria’s business
the Will’s
during and
after the
Before,
will’s execution,
Vernon handled
legal
handled Victoria’s
and after
and legal
business and
execution, Vernon
Before, during

affairs.
visited her
that he
her and
not have
he did
affairs. He
He frequently
he introduced
no evidence
an
introduced no
and he
did not
evidence that
have an
frequently Visited
the only
her
opportunity
person present
present when
to unduly
inﬂuence her.
her. He
He was
when she
she executed
also the
executed her
was also
opportunity to
unduly influence
only person

will.
Will.
Thus,
presumption. The
that not
fail to
not rebut
the presumption.
The Court
not only
finds that
he did
he fail
to rebut
rebut the
Court finds
rebut
did not
did he
Thus, he
only did
the
presumption, but
but the
that Vernon
the presumption,
the totality
the evidence
the inference
the
inference that
of the
Vernon had
supports the
had the
evidence supports
totality of
opportunity
preponderance of
undue
her by
the evidence.
The second
element of
to influence
inﬂuence her
of the
of undue
evidence. The
second element
opportunity to
by aa preponderance
influence
was met.
inﬂuence was
met.
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C.
C.

Vernon
that he
not rebut
the presumption
had aa disposition
exert undue
presumption that
he had
disposition to
to exert
Vernon did
rebut the
did not
undue
influence.
inﬂuence.

inﬂuencer’s disposition
third element
The third
the influencer’s
exert undue
element of
The
undue influence
undue
of undue
inﬂuence centers
on the
disposition to
to exert
centers on
“examines the
influence.
undue influencer
the Court
the character
the alleged
inﬂuencer to
Here the
activities of
of the
to
inﬂuence. Here
character and
Court “examines
and activities
alleged undue

testator.” Gmeiner,
his conduct
the testator.”
Whether his
determine whether
determine
unfair advantage
to take
take unfair
of the
conduct was
advantage of
designed to
was designed
Gmeiner,

100
The Idaho
further explained:
at 8,
P.2d at
at 64.
explained:
Idaho at
Idaho Supreme
Court further
100 Idaho
592 P.2d
64. The
Supreme Court
8, 592
‘Disposition,’ in
in this
‘Disposition,’
this sense,
than simply
the performance
performance of
of acts
of
must mean
mean more
more than
acts of
sense, must
simply the
kindness
the hope
material gain.
which assumes
kindness accompanied
of material
gain. One
factor which
hope of
One factor
accompanied by
assumes
by the
critical
whether or
not the
the alleged
critical importance
importance is
inﬂuencer took
is whether
or not
took an
an active
alleged undue
active
undue influencer
grantor’s
in preparation
part in
Will or
part
the will
The beneficiary
preparation and
of the
or deed.
of aa grantor’s
execution of
and execution
deed. The
beneﬁciary of
in encouraging
if he
largesse
will be
viewed more
been active
the
he has
more suspiciously
encouraging the
has been
active in
largesse Will
be Viewed
suspiciously if
in contacting
in preparing
transfer,
the attorney
preparing and
the documents.
contacting the
or in
and typing
documents. See
See
transfer, in
attorney or
typing the
McNabb v.
Brewster, supra;
supra; In
In re
supra. While
the
While none
re Estate
none of
of the
McNabb
Estate of
v. Brewster,
Randall, supra.
of Randall,
it
above
factors
is
per
se
indicative
of
undue
influence,
Mollendorf
v.
Derry,
supra,
is
per
indicative
of
factors
undue inﬂuence, Mollendorfv. Derry, supra, it
se
above
it can
is
be found
be shown
that
that undue
to be
is clear
inﬂuence is
is less
found where
Where it
shown that
clear that
can be
less likely
undue influence
likely to
the
was not
Dickey
grant was
the grant
not made
the request,
the grantee,
direction of
at the
or direction
of the
suggestion or
made at
grantee, Dickey
request, suggestion
142 P.2d
in
v.
where the
the grantee
not active
P.2d 597
grantee was
Idaho 247,
active in
597 (1943);
was not
v. Clarke,
65 Idaho
Clarke, 65
247, 142
(1943); Where
the
preparation or
Kelley v.
supra; or
where
the preparation
the documents,
or execution
of the
or Where
execution of
v. Wheyland,
documents, Kelley
Wheyland, supra;
grantor’s
disinterested
was sought
parties were
third parties
the grantor’s
informed of
of the
disinterested advice
sought and
and third
were informed
advice was
intentions.
intentions.
64765 (emphasis
Gmeiner,
879, 592
The evidence
P.2d 57,
Idaho 1,
100 Idaho
592 P.2d
evidence clearly
Gmeiner, 100
(emphasis added).
clearly
added). The
57, 64–65
1, 8–9,

The evidence
establishes
that. The
Victoria never
Vernon conceded
disinterested advice;
never sought
sought disinterested
establishes Victoria
evidence also
also
conceded that.
advice; Vernon

clearly
years third
nothing of
third parties
that neither
that for
neither
her decision,
for many
parties knew
knew nothing
of her
establishes that
and that
decision, and
Clearly establishes
many years
In addition,
them until
disinherit them
nor his
his family
her decision
her death.
Joseph
was aware
until her
of her
to disinherit
decision to
death. In
Joseph nor
aware of
addition,
family was

Will’s language
given
Will and
the Court
her will
the will’s
the circumstances
ﬁnds Vernon
Vernon
surrounding her
given the
Court finds
circumstances surrounding
language itself,
and the
itself, the
in the
It is
the only
for the
the odd
the Will’s
explanation for
will’s preparation
was actively
preparation and
is the
execution. It
involved in
and execution.
odd
was
actively involved
only explanation

language.
would prepare
It defies
their close
that given
Will she
the will
relationship she
logic that
given their
prepare the
she would
she
deﬁes logic
close advisory
language. It
advisory relationship
him to
it and
not ask
his advice.
did,
to witness
witness it
ask him
and not
ask his
advice.
did, ask

Every
unique and
be carefully
the facts
There are
patterns of
is unique
must be
no set
of
examined. There
facts must
and the
are no
set patterns
case is
carefully examined.
Every case

It is
from the
the individual
be drawn
behavior. It
on inferences
inferences to
to be
individual circumstances.
is clearly
drawn from
dependent on
circumstances.
behavior.
clearly dependent
Finally,
which cannot
there are
patterns of
cannot be
anticipated
of behavior
miscellaneous patterns
behavior which
are miscellaneous
be anticipated
Finally, there
from case
because they
vary from
behavior may
to case.
to
such behavior
because
case to
case. Nonetheless,
serve to
Nonetheless, such
they vary
may serve
faith
the good
ground
inference of
an inference
of undue
inﬂuence or
or may
to demonstrate
demonstrate the
ground an
undue influence
serve to
good faith
may serve
in the
For example,
the McNabb
the recipient
and
McNabb case,
recipient
of aa given
given transaction.
transaction. For
and honesty
example, in
honesty of
case, the
didn’t remember
ﬁrst denied
of
later said
of aa deed
receiving it,
remember receiving
receiving it,
denied receiving
she didn’t
and
said she
deed first
it, later
it, and
in requesting
then concealed
from county
indigent aid
then
its existence
for
authorities in
requesting indigent
existence from
aid for
concealed its
county authorities
In the
the
Randall case,
the grantor.
272 P.2d
the Randall
the recipients
grantor. 75
recipients of
at 317,
P.2d at
at 300.
of
Idaho at
75 Idaho
300. In
case, the
317, 272
testator’s will.
the
bequest were
were found
will. The
the bequest
the testator’s
The original,
to have
altered the
found to
and altered
have retyped
original,
retyped and
‘lost.’ 60
which was
been ‘lost.’
which
to them,
to have
at 442,
Idaho at
favorable to
less favorable
said to
have been
was less
was said
60 Idaho
93
them, was
442, 93
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P.2d
in the
Englesby case,
11. Conversely,
the Englesby
the court
the fact
P.2d at
at 11.
fact
court was
impressed by
was impressed
Conversely, in
case, the
by the
one’s
in keeping
that
with the
that aa deed
farm to
than to
rather than
the
keeping with
of one’s farm
to aa son
to aa daughter
daughter was
son rather
deed of
was in
Finnish-American custom
might have
Finnish-American
that the
the elderly
grantor might
to
custom that
expected to
have been
been expected
elderly grantor
follow.
at 22,
P.2d at
at 1056.
follow. 99
Idaho at
1056.
99 Idaho
576 P.2d
22, 576
In short,
In
undue influence
the factors
which may
inference of
to ground
an inference
of undue
inﬂuence and
factors which
ground an
and
serve to
short, the
may serve
those
which may
human nature
inference are
an inference
to negate
those which
negate such
are as
varied as
nature
such an
as varied
as human
serve to
may serve
If aa plaintiff
itself.
plaintiff shows
that would
the existence
of circumstances
of aa sort
sort that
existence of
itself. If
circumstances of
would
shows the
warrant an
undue influence
jury then,
warrant
inference of
of course,
an inference
of undue
inﬂuence by
reasonable jury
then, of
course,
by aa reasonable
defendant
not entitled
the burden
entitled to
is not
to aa directed
of
He must
must shoulder
defendant is
directed verdict.
verdict. He
shoulder the
burden of
coming
jury verdict.
verdict. If,
risk of
explain his
his conduct
the risk
coming forward
to explain
or run
of an
an adverse
run the
forward to
conduct or
adverse jury
If,
plaintiff’s rebuttal
defendant’s explanation,
after
by plaintiff’s
the
hearing defendant’s
after hearing
rebuttal evidence,
followed by
explanation, followed
evidence, the
it will
jury finds
plaintiff.
then it
will find
that undue
ﬁnd for
for the
the plaintiff.
inﬂuence has
ﬁnds that
has been
been exercised,
undue influence
exercised, then
jury
64765 (emphasis
Gmeiner,
879, 592
at 8–9,
P.2d at
at 64–65
rise to
to an
an
Idaho at
facts may
100 Idaho
592 P.2d
give rise
Various facts
Gmeiner, 100
(emphasis added).
added). Various
may give
13
13
inference.
inference.

‘disposition’
in dealing
Another
judicial concern
with the
Another broad
the element
element of
of judicial
dealing with
of ‘disposition’
concern in
area of
broad area
inﬂuencer’s attempts
is
bequests to
undermining bequests
the alleged
the natural
attempts at
is the
to the
heirs.
at undermining
natural heirs.
alleged influencer’s
The
will look
the recipient
The court
recipient of
look closely
at situations
of aa deed
or bequest
situations where
Where the
court will
bequest
deed or
closely at
testator-grantor
has
for alienating
alienating the
the affections
the testator-grantor
affections of
of the
responsible for
has apparently
been responsible
apparently been
if
from
from the
further exacerbated
his or
her family.
The situation
the other
other members
of his
or her
is further
situation is
members of
exacerbated if
family. The
the
with
from all
with family
the grantee
the grantor
grantor from
all contact
grantee has
or with
contact with
isolated the
has isolated
family or
disinterested
third parties.
disinterested third
parties.

Id. (emphasis
the Court
Vernon was
both aa fiduciary
at
Court ruled
and aa beneficiary,
Id.
ruled Vernon
Because the
was both
(emphasis added).
fiduciary and
beneficiary, at
added). Because
the outset
the trial,
the
undue influence.
exert undue
to have
disposition to
to exert
of the
Vernon was
inﬂuence. Thus,
outset of
presumed to
have aa disposition
was presumed
trial, Vernon
Thus,

in
burden to
in order
this element,
ﬁrst had
the burden
to require
require Joseph
to introduce
on this
Vernon first
to
introduce evidence
order to
had the
evidence on
Joseph to
element, Vernon
that he
this disposition.
not have
introduce
he did
disposition.
introduce credible
credible evidence
did not
evidence that
have this

13
13

One
it this
this way:
summarized it
One authority
authority summarized
way:
Evidence
willingness to
wrong or
unfair are
over-reaching, and
and aa willingness
are
something wrong
of grasping,
to do
or unfair
Evidence of
grasping, over-reaching,
do something
that aa contestant
the necessary
his
characteristics that
contestant will
characteristics
will need
establish the
to show
to establish
disposition to
to meet
meet his
need to
show to
necessary disposition
ofDejmal’s
burden
proof. See,
See, e.g.,
Matter of
Dejmal’s Estate,
N.W.2d 813
In re
re
2d 141,
ofproof.
burden of
289 N.W.2d
813 (1980);
Wis. 2d
95 Wis.
Estate, 95
e.g., Matter
141, 289
(1980); In
Kamesar’s
Kamesar’s Estate,
Estate, 81
81 Wis.
2d 151,
259 N.W.2d
N.W.2d 733
Wis. 2d
733 (1977).
151, 259
(1977).
Authority
Authority
Cases
prove dispositions
and means
means to
exert undue
providing examples
examples of
of dispositions
to exert
to prove
dispositions and
dispositions to
inﬂuence:
Cases providing
undue influence:
’5 Estate,
•° grasping,
unfair—Matter of
Dejmal’s
Estate,
over-reaching, and
and willingness
something wrong
willingness to
to do
or unfair—Matter
wrong or
grasping, over-reaching,
do something
of Dejmal
95
In re
Kamesar’s Estate,
2d 141,
re Kamesar’s
81 Wis.
2d 151,
289 N.W.2d
N.W.2d 813
813 (1980);
259 N.W.2d
N.W.2d 733
Wis. 2d
Wis. 2d
95 Wis.
733
Estate, 81
141, 289
151, 259
(1980); In
(1977)
(1977)

will—In re
than preparation
matters other
•° conduct
preparation of
Langmeier, 466
other matters
other than
on other
of will—In
re Will
Will of
A.2d 386
466 A.2d
conduct on
386 (Del.
(Del.
of Langmeier,
Ch.
Ch. 1983)
1983)
27
AUSES O
FA
CTION 2d
published in
in 2005)(emphasis
ACTION
27 C
OF
2d 469
CAUSES
469 (Originally
(Originally published
2005)(emphasis added).
added).
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that he
Vernon
undue
exert undue
Vernon introduced
no credible
he did
disposition to
to exert
introduced no
credible evidence
did not
evidence that
have aa disposition
n_0t have

time frame,
influence
unfair advantage.
where he
the relevant
during the
inﬂuence or
or take
take unfair
relevant time
he received
received
advantage. Furthermore,
Furthermore, during
frame, Where
man”
“straw man”
the property
his mother
mother to
substantial
to purchase
of money
substantial sums
and asked
purchase the
sums of
asked his
as a
a “straw
property as
money and
that he
demonstrated
unfair advantage
the character
his mother
mother and
to take
take unfair
of his
he had
character to
others.
demonstrated that
had the
and others.
advantage of

trier of
his character
For example,
Subsequent
unfair advantage.
to take
take unfair
of
character to
behaviors corroborated
corroborated his
Subsequent behaviors
advantage. For
example, aa trier
“situations Where
fact
where the
bequest has
the recipient
recipient of
fact closely
examines “situations
of aa deed
or bequest
has apparently
been
deed or
apparently been
closely examines
testator-grantor from
from the
for alienating
alienating the
the affections
the testator-grantor
the other
his or
other members
responsible
affections of
of the
of his
or
members of
responsible for

if the
from all
her
her own
The situation
the grantor
grantor from
all
the grantee
further exacerbated
is further
grantee has
situation is
isolated the
own family.
has isolated
exacerbated if
family. The
third parties.”
contact
with family
with disinterested
parties.” Id.
Id. 100
at 8,
P.2d at
at 64.
or with
disinterested third
contact with
Idaho at
100 Idaho
592 P.2d
64.
family or
8, 592
mother’s earthly
In this
this case,
2012 transfer
the illegal
illegal 2012
all of
his mother’s
In
transfer of
of all
of his
possessions effectively
effectively
earthly possessions
case, the

to
with Father
F aucher, and
Father Faucher,
his efforts
his mother,
his interactions
other
interactions with
efforts to
to himself,
to isolate
isolate his
and other
himself, his
mother, his
with his
his character
his mother
mother (as
evidence,
unfair advantage
consistent with
or disposition
disposition to
to take
take unfair
of his
character or
are consistent
advantage of
evidence, are
(as

well as
procuring her
in procuring
her will.
will.
well
as others)
others) in
that he
The Court
the presumption
The
unfair
presumption that
ﬁnds Vernon
Vernon failed
failed to
to rebut
he intended
intended to
to take
take unfair
Court finds
rebut the

advantage
that the
his mother.
The Court
the totality
the evidence
the
mother. The
further finds
of his
ﬁnds that
of the
Court further
supports the
advantage of
evidence supports
totality of
that Vernon
the evidence
the character
inference
by aa preponderance
inference by
of the
Vernon had
both the
disposition
character and
preponderance of
had both
and disposition
evidence that

Victoria’s will
to
was
third element
Will and
unfair advantage.
The third
element of
to overcome
take unfair
of undue
inﬂuence was
and take
overcome Victoria’s
advantage. The
undue influence

met.
met.
D.
D.

“unnatural. unjust
that the
Vernon
was “unnatural,
not rebut
the presumption
the result
presumption that
Vernon did
result was
rebut the
did not
uniust
irrational.”
or
or irrational.”

The
undue influence
whether the
bequest
in any
final element
the testamentary
The final
element in
on Whether
inﬂuence case
focuses on
case focuses
testamentary bequest
any undue
appears
appears suspicious.
suspicious.

A result
[T]he
the tempo
particular result
of aa particular
result sets
tempo throughout.
throughout. A
result is
is
sets the
suspiciousness of
[T]he suspiciousness
irrational.’
‘unnatural, unjust
if itit appears
A property
suspicious
unjust or
or irrational.’ A
disposition
suspicious if
appears ‘unnatural,
property disposition
‘red flag
warning.’
which departs
from the
the natural
which
is said
to raise
ﬂag of
of warning.’
natural and
raise aa ‘red
departs from
and expected
expected is
said to
Gmeiner,
because his
the result
not suspicious
his
at 7,
P.2d at
at 63.
Vernon argues
result is
is not
Idaho at
100 Idaho
592 P.2d
suspicious because
argues the
63. Vernon
Gmeiner, 100
7, 592
mother’s will
that his
will disinheriting
disinheriting his
mother and
his mother’s
his sister
mother
brother were
were estranged.
He also
sister
contends that
and brother
estranged. He
also contends

was also
because they
not suspicious
too were
estranged.
also not
were estranged.
suspicious because
was
they too

M

However,
that this
this estrangement
estrangement existed
Vernon introduced
no credible
existed at or
introduced no
credible evidence
evidence that
However, Vernon
about
will. Any
began well
well after
time his
time
the time
his mother
mother executed
her will.
the relevant
after the
estrangements began
relevant time
executed her
about the
Any estrangements
period. Moreover,
in creating
ﬁnding that
that Vernon
the evidence
instrumental in
creating
Vernon was
period.
supports aa finding
evidence also
also supports
was instrumental
Moreover, the
those
estrangements.
those estrangements.
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All of
Smith family
that Victoria
the credible
the Joseph
All
of the
H. Smith
Victoria and
credible evidence
establishes that
and the
evidence establishes
Joseph H.
family
During those
maintained
until over
her will.
after she
Will. During
maintained good
relationships until
those two
she executed
over two
executed her
good relationships
two years
two
years after
her property
years, they
property
to have
to manage
continued to
continued to
manage her
have happy
Joseph continued
gatherings, Joseph
family gatherings,
they continued
years,
happy family

and
his family
gifts.
other nearly
Victoria continued
to give
continued to
give Joseph
and his
and they
each other
Joseph and
saw each
family gifts.
nearly every
they saw
every day.
day. Victoria
with her
her relationship
her daughter
relationship with
Likewise,
while her
because of
of
daughter may
awkward because
have been
been awkward
Likewise, while
may have
it was
that Whatever
that may
religion,
was no
whatever that
been, it
was
there was
no contemporaneous
contemporaneous evidence
evidence that
have been,
religion, there
may have
time she
disinherit her
her to
her daughter
the time
her
sufficiently
to disinherit
at the
strained to
to cause
daughter and
and family
she executed
executed her
cause her
sufﬁciently strained
family at

gift just
will. She
just over
years
her daughter
six months
months later
for years
Will.
later and
substantial monetary
daughter aa substantial
She gave
and for
over six
gave her
monetary gift
continued
to recognize
Christmas.
continued to
recognize birthdays
and Christmas.
birthdays and
In other
in 1990
disinherit her
for her
her decision
her two
In
other words,
there is
explanation for
other
is no
no explanation
to disinherit
decision in
1990 to
two other
words, there

children.
All of
this presumption.
the evidence
children. Vernon
presumption. All
of the
he
Vernon introduced
no relevant
relevant evidence
to rebut
introduced no
rebut this
evidence he
evidence to
in time.
cites
time.
is very
remote in
cites is
very remote

However,
if he
the presumption,
the evidence
he had
rebutted the
had rebutted
even if
evidence overwhelmingly
presumption, the
overwhelmingly
However, even
that at
time she
the evidence,
the time
her holographic
establishes,
by aa preponderance
will
of the
at the
holographic will
preponderance of
she executed
executed her
establishes, by
evidence, that

in
unjust and
was overborn
in 1990,
that her
Will was
irrational and
her will
the result
result was
overborn by
and irrational
and evidence
evidence that
was unnatural,
unnatural, unjust
1990, the
by
Vernon
Vernon K.
K. Smith,
Jr.
Smith, Jr.
III.
III.

The
in the
an award
Smith is
The Court
the
entitled to
finds Joseph
award of
H. Smith
is entitled
to an
of attorney
Court finds
attornev fees
fees in
Joseph H.
15—12-116.
amount
amount of
pursuant to
to I.C.
of $17,500
I.C. §S 15-12-116.
$17,500 pursuant
Victoria
power of
April 11,
Smith executed
the durable
her
following her
Victoria H.
H. Smith
of attorney
on April
durable power
executed the
attorney on
2008, following
11, 2008,

F aucher. Vernon
Father Faucher.
for aa fall,
her conversation
hospitalization for
following her
hospitalization
with Father
Vernon K.
K. Smith,
conversation with
and following
Smith,
fall, and

Jr.
years later,
when Victoria
the power
of attorney.
Four years
on July
Victoria H.
H.
drafted the
Jr. admittedly
power of
admittedly drafted
attorney. Four
later, on
2012, when
July 3,
3, 2012,
Smith was
That
limited liability
Smith
was nearly
years old,
Vernon formed
formed aa limited
Properties. That
100 years
VHS Properties.
liability company,
nearly 100
old, Vernon
company, VHS

L.L.C.’s registered
same
initial
himself the
the L.L.C.’s
the initial
Vernon made
agent and
He listed
listed the
registered agent
manager. He
and manager.
same date,
made himself
date, Vernon
his mother,
There was
members
Victoria H.
H. Smith,
Vernon K.
K. Smith,
no
members as
and himself,
Jr. There
as Victoria
was no
himself, Vernon
mother, and
Smith, his
Smith, Jr.

evidence
was even
that his
this L.L.C.
his mother
mother was
he had
had created
L.L.C.
created this
evidence that
even aware
aware he
next day,
her
The next
the 2008
The
on July
Vernon relying
on the
of Attorney
Power of
2008 Power
as her
Attorney and,
2012, Vernon
relying on
and, as
July 4,
4, 2012,
day, on

Smith’s real
attorney
personal property
in fact,
gift to
all of
transferred all
of Victoria
Victoria H.
H. Smith’s
real and
to VHS
and personal
VHS
as a
a gift
attorney in
fact, transferred
property as

Properties.
in fact
Like the
her attorney
the transfer
the action
the
transfer document.
Properties. He
He signed
fact and
action the
drafted the
signed as
and drafted
document. Like
as her
attorney in
day
that he
all her
her property
the L.L.C.
there was
transferred all
he transferred
to the
no evidence
L.L.C.
she was
evidence she
aware that
was no
was aware
before, there
property to
day before,
The
in the
in another
himself in
The same
her interest
the L.L.C.
interest in
another document
transferred her
he transferred
to himself
he drafted.
document he
drafted.
L.L.C. to
same date,
date, he
Like
before, there
Like before,
her of
her property.
there is
is no
no evidence
knew he
he had
of her
He acknowledged
she knew
had divested
acknowledged
evidence she
divested her
propeny. He
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that by
the end
all of
her earthly
the day
that
he effectively
controlled all
of her
of the
on July
and controlled
end of
owned and
effectively owned
earthly
2012, he
July 4,
4, 2012,
day on
by the

possessions.
possessions.
that these
2012 transfers
gifts and
the Court
Following extensive
transfers were
Following
were gifts
held that
extensive briefing,
Court held
these 2012
and
brieﬁng, the

gift her
that the
further
permit Vernon
property to
the 2008
not permit
her property
further held
held that
of Attorney
Vernon to
to gift
to anyone,
Power of
did not
2008 Power
Attorney did
anyone,
mother’s earthly
gifts of
The Court
his July
all his
his mother’s
including himself.
including
property to
himself. The
of all
to
Court set
set aside
aside his
earthly property
2012, gifts
July 4,
4, 2012,
15-12-116 resulting
in
VHS
resulting in
transfers under
Properties. Joseph
challenged these
these transfers
under I.C.
VHS Properties.
1.0 §§ 15-12-116
Joseph successfully
successfully challenged

mother’s estate.
them being
part of
his mother’s
them
being set
of his
set aside
and made
estate.
made part
aside and
attorney’s fees
him his
in
Joseph
the Court
his attorney’s
to reimburse
incurred in
reimburse him
Court to
and costs
fees and
Joseph moved
moved the
costs incurred

mother’s estate.
his mother’s
The Court
its decision
the
restoring his
pending the
restoring
Vernon opposed.
Court reserved
decision pending
estate. Vernon
reserved its
opposed. The
15-12-116 the
the challenge
the holographic
the Court
outcome
will. Under
holographic will.
of the
challenge to
to the
Under I.C.
Court
outcome of
LC. §§ 15-12-116

who prevailed
unquestionably may
attorney's fees
in any
the party
to the
prevailed in
and costs
reasonable attorney's
fees and
award reasonable
costs to
unquestionably
party who
may award
any
15-12-116 (3)
Uniform Power
the Uniform
proceeding under
under the
of Attorney
Act. I.C.
Power of
proceeding
follows:
provides as
I.C. §§ 15-12-116
as follows:
Attorney Act.
(3) provides
attorney's fees
(3)
prevailing party
The court
the prevailing
to the
court may
and costs
reasonable attorney's
fees and
award reasonable
costs to
patty
may award
(3) The
in aa proceeding
in
under this
this section.
proceeding under
section.
agent’s liability
15-12-116 (3).
15-12-117 clearly
I.C.
for
an agent’s
establishes an
LC. §§ 15-12-116
LC. §§ 15-12-117
Likewise, I.C.
liability for
clearly establishes
(3). Likewise,

this Act.
violating this
Violating
Act.

An agent
An
violates this
principal's
that violates
this chapter
principal or
the principal
the principal’s
agent that
chapter is
is liable
liable to
to the
or the
in
successors
for the
the amount
interest for
amount required
required to:
to:
successors in interest
principal's property
it would
(1)
property to
been
the value
the principal's
of the
to what
What it
Restore the
have been
value of
would have
(1) Restore
had
the violation
not occurred;
Violation not
had the
occurred; and

M

principal’s successors
in interest
(2)
principal or
the principal
the principal's
for the
the
interest for
or the
Reimburse the
successors in
(2) Reimburse
attorney's fees
attorney's
professional fees
paid on
the
other professional
on the
and costs,
and other
and costs,
fees and
fees and
costs, and
costs, paid
agent's behalf.
agent's
behalf.
14
property14
principal’s property
15-12-117 (emphasis
statute’s clear
I.C.
intent is
The statute’s
the principal’s
is to
to restore
restore the
clear intent
I.C. §§ 15-12-117
(emphasis added).
added). The

Smith’s Estate)
it would
if the
Uniform
the agent
not violated
the Uniform
(Victoria
would have
violated the
H. Smith’s
to what
What it
agent had
had not
have been
been if
(Victoria H.
Estate) to
15
Act.15
Power
The
whether the
that the
The Court
the statute
the Court
finds that
finds Joseph
of Attorney
Court finds
applies Whether
Court finds
Power of
statute applies
Joseph
Attorney Act.

in his
This is
all issues
his challenge
her will.
distinct issue.
Will. This
prevailed on
on all
challenge to
to her
is aa separate
prevailed
and distinct
separate and
issues in
issue.

14
14

Smith’s behalf
In
In this
in attempting
attempting to
Smith is
acting on
this case,
behalf in
her Estate
Estate and
and is
Victoria H.
H. Smith
is acting
on Victoria
H. Smith’s
to reconstruct
is
reconstruct her
Joseph H.
case, Joseph
her
in interest.
her successor
interest.
successor in
15
15

This
with an
unpublished decision:
Mallo, 2009
an unpublished
This decision
Dist. Ct.).
is consistent
consistent with
v. Malia,
WL 6811992
6811992 (Id.
decision is
decision: Wisdom
2009 WL
Wisdom v.
(Id. Dist.
CL).
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in challenging
challenging the
the will,
the Court
her will
However,
prevail16 in
will, and
will was
Court ruled
did prevail16
and the
Joseph did
ruled her
was
However, Joseph
mother’s property
in getting
getting the
invalid.
the Court
all of
his mother’s
her
of his
to her
invalid. Furthermore,
he succeeded
to order
Court to
order all
Furthermore, he
succeeded in
property to
15-12-116 and
15-12-117, the
the Court
entitled to
Estate.
Pursuant to
to I.C.
ﬁnds he
he is
is entitled
to fees.
Estate. Pursuant
Court finds
and 15-12-117,
fees.
LC. §§
§§ 15-12-116

Within the
Determining whether
Determining
whether the
the
the amount
is reasonable
is within
amount of
of an
an attorney
fee award
reasonable is
award is
attorney fee
Court’s sound
324
Court’s
Idaho, Inc.
Inc. v.
P.2d 324
discretion. Craft
Idaho 704,
108 Idaho
701 P.2d
sound discretion.
Wall of
v. Stonebraker,
Stonebraker, 108
704, 701
Craft Wall
of Idaho,
attorney’s fees.
in awarding
(Ct.
the criteria
criteria courts
App. 1985).
Rule 54
54 establishes
must consider
awarding attorney’s
consider in
establishes the
courts must
fees.
1985). Rule
(Ct. App.

in determining
that the
determining the
the amount
the Court
the follow
Rule
provides that
amount
Rule 54(e)(3)
follow factors
factors in
Court should
consider the
should consider
54(e)(3) provides

of
of such
such fees:
fees:
(A)
(A)

The
time and
The time
labor required.
required.
and labor

(B)
(B)

The
The novelty
the questions.
of the
and difficulty
questions.
difﬁculty of
novelty and

(C)
(C)

The
perform the
properly and
skill requisite
the legal
the experience
The skill
requisite to
to perform
legal service
experience
and the
service properly
in the
and
the attorney
the particular
particular field
of the
ﬁeld of
of law.
and ability
law.
attorney in
ability of

(D)
(D)

The
prevailing charges
like work.
for like
The prevailing
work.
charges for

(E)
(E)

Whether
the fee
contingent.
Whether the
is fixed
ﬁxed or
or contingent.
fee is

(F)
(F)

The
time limitations
limitations imposed
The time
the case.
the client
client or
the circumstances
of the
or the
circumstances of
imposed by
case.
by the

(G)
(G)

The
the results
The amount
amount involved
results obtained.
involved and
and the
obtained.

(H)
(H)

The
undesirability of
The undesirability
the case.
of the
case.

(I)
(I)

The
with the
The nature
the professional
the
relationship with
length of
of the
professional relationship
nature and
and length
client.
client.

(J)
(J)

in similar
Awards
similar cases.
Awards in
cases.

(K)
(K)

The
The reasonable
of automated
legal research
Legal
research (Computer
Assisted Legal
automated legal
reasonable cost
cost of
(Computer Assisted
if
it
in
Research),
if
the
court
finds
it
was
reasonably
necessary
in
preparing
aa
the
preparing
ﬁnds
court
was reasonably necessary
Research),
palty’s
party’s case.
case.

(L)
(L)

in the
Any
particular case.
the court
the particular
other factor
which the
factor which
appropriate in
court deems
deems appropriate
case.
Any other

In
In arriving
arriving at
the
its decision,
the Court
all the
the required
Whether the
determine whether
at its
to determine
required factors
factors to
Court applied
applied all
decision, the
claimed
claimed fees
reasonable.
fees were
were reasonable.
attorney’s affidavit,
Among
Among other
the Court
the attorney’s
the hourly
other things,
having reviewed
Court finds,
reviewed the
afﬁdavit, the
things, the
finds, having
hourly

in this
this area
similar attorneys
the prevailing
for similar
fees
prevailing fees
of $250.00
per hour
hour charged
charged are
are the
and are
are
fees of
fees in
area for
$250.00 per
attorneys and

was hard
reasonable.
This case
that the
further finds
The Court
the 70
fought and
finds that
hard fought
contentious. The
Court further
hours
and contentious.
reasonable. This
case was
70 hours
claimed
just preparing
preparing its
this Court
this much
time and
its decision.
spent this
much time
more just
claimed are
Court spent
are reasonable;
and more
decision.
reasonable; this
16
16The

Court’s discretion.
The determination
which party,
party, if any,
Boise Heart
within the
determination as
the Court’s
Heart Clinic
v. Boise
as to
to which
prevailed is
is within
discretion. Oakes
Clinic
Oakes v.
any, prevailed
Physicians, PLLC,
PLLC, 152
Holmes v.
152 Idaho
272 P.3d
125 Idaho
Idaho 540,
v. Holmes,
P.2d
Idaho 784,
517 (2012);
874 P.2d
P.3d 512,
Holmes, 125
512, 517
Physicians,
540, 545,
545, 272
784, 787,
787, 874
(2012); Holmes
595,
Badell v.
Badell, 122
122 Idaho
Idaho 442,
App. 1994)
v. Badell,
P.2d 677,
App. 1992)).
598 (Ct.
835 P.2d
685 (Ct.
442, 450,
(citing Badell
450, 835
1994) (citing
595, 598
677, 685
(Ct. App.
(Ct. App.
1992)).
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in an
the I.R.C.P.
the Court,
Therefore,
having applied
54 factors,
an exercise
of discretion,
applied the
I.R.C.P. 54
exercise of
discretion, having
Therefore, the
factors,
Court, in
in reasonable
finds
Uniform Power
the Uniform
appropriate under
of Attorney
ﬁnds $17,500.00
under the
Power of
reasonable attorney
fees appropriate
Attorney
attorney fees
$17,500.00 in
this case
from over,
the fact,
the case
far from
the
Act.
Act. However,
given the
is likely
to be
is far
and the
appealed and
case is
be appealed
case is
However, given
likely to
fact, this
over, the

Court
premature.
ﬁnds an
an award
is premature.
Court finds
award is
an emergency
appoint aa Special
IV.
requiring the
The Court
the Court
finds an
exists requiring
Special
Court finds
Court appoint
IV. The
emergency exists

15-3-614(b).
Administrator
Administrator pursuant
pursuant to
to I.C.
I.C. §S 15-3-614(b).
15-3-614 (b)
Administrator to
the Court
appoint aa Special
I.C.
to appoint
to
Court to
Special Administrator
empowers the
I.C. §§ 15-3-614
speciﬁcally empowers
(b) specifically

preserve the
without notice
where itit finds
the history
the Estate
finds there
there is
Estate Without
notice Where
is an
an emergency.
Given the
and
preserve
emergency. Given
history and
Jr.’s egregious
mother’s assets
transferring all
himself by
all of
his mother’s
Vernon
by
of his
to himself
Vernon K.
K. Smith,
behavior transferring
egregious behavior
assets to
Smith, Jr.’s
Estate’s assets
in danger
the Court
her power
the Estate’s
improperly
on her
of attorney,
ﬁnds the
of
Court finds
danger of
are in
power of
assets are
improperly relying
relying on
attorney, the

being dissipated.
Smith died
that Victoria
the Court
being
ﬁnds that
Victoria H.
H. Smith
Vernon K.
K. Smith,
Court finds
dissipated. Because
died intestate,
Because the
intestate, Vernon
Smith,
15-3-615 (b).
not entitled
entitled to
Jr.
be automatically
to be
is not
appointed. See
Jr. is
I.C. §§ 15-3-615
See I.C.
automatically appointed.
(b).

By
Appointing Special
entering the
the Court
the accompanying
appoints
Court appoints
Order Appointing
Special Administrator,
Administrator, the
accompanying Order
By entering
Administrator and
Administrator all
the Special
all the
the powers
aa Special
powers enjoyed
by aa general
general
Special Administrator
and gives
Special Administrator
gives the
enjoyed by

personal representative,
power to
the power
to distribute,
of or
or otherwise
Victoria
personal
except the
encumber Victoria
otherwise encumber
dispose of
representative, except
distribute, dispose
Smith’s property.
maintain legal
Administrator is
the Special
H.
H. Smith’s
More particularly,
is empowered
to maintain
legal
Special Administrator
empowered to
particularly, the
property. More

actions,
property held
by Vernon
if necessary,
his wife,
to recover
of property
held by
Vernon K.
K. Smith,
or
recover possession
possession of
Smith, Jr.,
actions, if
wife, or
necessary, to
Jr., his
in July
the unlawful
2012.
any
business entity
unlawful transfers
transfers Vernon
result of
of the
Vernon K.
K. Smith,
Jr. made
made in
as a
a result
Smith, Jr.
entity as
July 2012.
any business
15-3-709.
See
See I.C.
LC. §§ 15-3-709.

April 14,
appointing aa
The Court
hearing for
for April
further sets
The
at 10
10 a.m.
to consider
Court further
consider appointing
a.m. to
sets a
a hearing
2017, at
14, 2017,
Personal
in this
this case,
the Court
not believe
either contestant
the issues
Personal Representative.
contestant
Representative. Given
Court does
Given the
believe either
issues in
does not
case, the

If the
the Personal
the contestants
the
is
is appropriate
appropriate to
to be
Personal Representative.
cannot stipulate
stipulate to
to the
contestants cannot
Representative. If
be the
appointment
will either
appointment of
the Court
either appoint
appoint aa professional
of aa Personal
Personal Representative,
professional fiduciary
Court will
Representative, the
ﬁduciary
Administrator as
the appointment
appointment of
the Special
the
company,
TRESCO of
of Idaho,
or continue
continue the
of the
Special Administrator
as the
Idaho, or
company, TRESCO
Smith’s Estate.
Personal
professionally manage
Personal Representative
to professionally
Victoria H.
H. Smith’s
Representative to
Estate.
manage Victoria

IT IS
ORDERED.
IT
IS SO
SO ORDERED.
Dated
this 9th
9th day
March 2017.
of March
Dated this
2017.
day of

_______________________________
Cheri
District Judge
Cheri C.
Senior District
C. Copsey,
Judge
Copsey, Senior
Signed: 5/10/2017 04:56 PM
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Smith’s February
On
will
the Court
March 9,
holographic will
On March
held Victoria
Victoria H.
H. Smith’s
Court held
1990 holographic
February 14,
2017, the
14, 1990
9, 2017,
Jr.’s undue
will
the product
the Court
the will
to
be the
product of
to be
of Vernon
Vernon K.
K. Smith,
inﬂuence. Therefore,
Court ruled
undue influence.
ruled the
Therefore, the
Smith, Jr.’s

invalid
Smith died
that Victoria
this case
the history
invalid and
further ruled
Victoria H.
H. Smith
of this
intestate. Given
Given the
and
and further
died intestate.
ruled that
case and
history of
Court’s finding
finding that
that Vernon
the Court’s
all of
his
the
transferred all
Vernon K.
K. Smith,
of his
Jr. improperly
and illegally
Smith, Jr.
improperly and
illegally transferred
mother’s earthly
mother’s
that an
himself on
the Court
to himself
on July
an emergency
Court ruled
ruled that
assets effectively
effectively to
earthly assets
2012, the
emergency
July 4,
4, 2012,

requiring her
her assets
the Estate
existed
be restored
by aa special
administrator
to the
Estate and
existed requiring
restored to
and supervised
special administrator
assets be
supervised by

pursuant to
until aa personal
personal representative
to I.C.
representative could
15-3-614(b) until
pursuant
appointed.
I.C. §§ 15-3-614(b)
could be
be appointed.

April 13,
all actions
for
Vernon
Vernon K.
K. Smith,
on April
actions for
Jr. appealed
appealed on
automatically staying
Smith, Jr.
2017, automatically
staying all
13, 2017,
fourteen
the Court
the stay
fourteen (14)
Vernon K.
K. Smith,
continue the
Court continue
Jr. now
now requests
requests the
effectively
Smith, Jr.
days. Vernon
stay effectively
(14) days.
Smith’s Estate.
him to
permitting
appointing aa
permitting him
control of
to continue
continue control
of Victoria
Victoria H.
H. Smith’s
He also
Estate. He
also opposed
opposed appointing

personal representative
than himself.
himself.
other than
representative other
personal

At the
multiple motions.
The Court
hearing on
the conclusion,
the
The
held aa hearing
on May
on multiple
motions. At
Court held
conclusion, the
2017, on
May 5,
5, 2017,
Court
Court orally
follows:
as follows:
ordered, as
orally ordered,


Jr.’s motion
Vernon
be denied;
motion for
for stay
Vernon K.
K. Smith,
Smith, Jr.’s
denied;
stay be



Noah Hillen
upon the
posting of
Hillen be
the posting
Noah
Personal Representative
of
Representative upon
appointed as
be appointed
as Personal
“a statement
bond11 [see
million dollars
one
statement
dollars ($1,000,000)
15-3-606], “a
one million
I.C. §§ 15-3-606],
[see I.C.
($1,000,000) bond
ofﬁce”22 as
15-3-601
the duties
the office”
of
by I.C.
of the
of acceptance
of the
required by
duties of
acceptance of
as required
LC. §§ 15-3-601
3
Court’s issuance
appointment.3 Until
and
Until that
that occurs,
the Court’s
letter of
of aa letter
of appointment.
and the
issuance of
occurs,
Noah Hillen
with the
powers
Hillen continues
Administrator with
the powers
Noah
continues as
Special Administrator
as a
a Special
previously approved;
previously
approved;
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The
all authorities
The Personal
shall have
identiﬁed
authorities and
Personal Representative
Representative shall
and duties
duties identified
have all
15-3-703
15-3-711,
in
§§
15-3-703
through
15-3-711,
except
the
power
to
distribute
in I.C.
through
the
except
power to distribute
LG §§
4
Smith’s Estate
(“the Estate”)
appeal4;;
Estate”) to
Victoria
heirs pending
pending appeal
Victoria H.
H. Smith’s
Estate (“the
to any
any heirs

4

- Victoria
Smith’s real
it existed
personal property,
property, as
Victoria H.
H. Smith’s
real or
or personal
on July
existed on
as it
2012,
July 3,
3, 2012,
in the
vested in
be legally
the Estate;
be
Estate;
legally vested
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Vernon
be divested
Properties be
Vernon K.
K. Smith,
of any
ownership or
or
Jr. and
and VHS
VHS Properties
divested of
Smith, Jr.
any ownership
Smith’s property,
legal
property, as
it existed
control of
legal control
of Victoria
Victoria H.
H. Smith’s
on July
existed on
as it
2012;
July 3,
3, 2012;
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Properties or
or entity
to whom
Whom VHS
or Vernon
Vernon K.
K. Smith,
VHS Properties
Jr. (or
Smith, Jr.
entity to
Any person
(or
Smith’s property,
anyone
behalf) transferred
his or
its behalf)
acting on
transferred Victoria
on his
or its
Victoria H.
H. Smith’s
anyone acting
property,
as
it existed
of any
on July
or
existed on
divested of
as it
be divested
interest, or
ownership, interest,
2012, be
July 3,
any ownership,
3, 2012,
control
control of
of such
such property;
property;
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prepare appropriate
The Special
Administrator/Personal Representative
appropriate
Representative prepare
Special Administrator/Personal
legal
vesting
title
in
any
property
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title company,
title
legal documents,
to aa title
vesting
acceptable to
documents, acceptable
company,
any property
belonging to
by Victoria
in the
Smith as
the
belonging
to or
or controlled
controlled by
Victoria H.
H. Smith
of July
as of
2012, in
July 3,
3, 2012,
Estate;
Estate;



The
The Special
Administrator/Personal Representative
Estate
Representative identify
Special Administrator/Personal
identify any
any Estate
property to
to be
or otherwise
to cover
otherwise encumbered,
cover
be sold,
encumbered, if
leased, or
property
sold, leased,
necessary, to
if necessary,
Estate
proposed action
submit any
action
Estate expenses
or supervision
and submit
supervision costs
expenses or
costs and
any proposed
taking any
that property
the Court
regarding
prior to
regarding that
to taking
to the
Court prior
action;
property to
any action;



Any
from the
the sale,
the Estate
or encumbrance
of the
Estate property,
encumbrance of
lease or
proceeds from
sale, lease
property,
Any proceeds
in aa trust
be held
the
Special
Administrator/Personal
the
Administrator/Personal
held in
to pay
trust account
Special
account to
be
pay
Representative’s bills
Representative’s
bills and
tax liabilities;
Estate tax
and expenses
and any
and
expenses and
liabilities; and
any Estate
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to
be paid
the
Estate.
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used the
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the Estate
for his
his own
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Estate assets
to do
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and used
own beneﬁt
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has never
assets for
do so.
so. He
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that he
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the Court
the Special
The evidence
given the
or the
an accounting.
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Court or
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evidence indicates
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interim orders
the court,
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1 of
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all powers
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of aa power,
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under this
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but he
power to
power, all
code, but
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distribution
power of
prior order
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the court.
the power
restriction on
other restriction
distribution of
personal
of the
estate without
of the
on the
of aa personal
without prior
order of
court. Any
Any other
representative
which may
the
court
must
be
indorsed
on
his
letters
of
appointment
and,
unless
so
appointment
the
his
letters
representative which
must
on
of
court
indorsed
unless
ordered by
be ordered
be
so
and,
may be
by
indorsed,
personal representative.”
representative.”
in good
faith with
with the
dealing in
the personal
ineffective as
is ineffective
as to
to persons
persons dealing
good faith
indorsed, is
15-3-504.
I.C.
I.C.§§ 15-3-504.
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it vulnerable
left it
the Estate
the Estate,
not well
potential
1 not
vulnerable and
to expose
Estate to
to potential
well managed
continues to
and continues
has left
managed the
expose the
Estate, has

2 liabilities.
liabilities.
3 A.
A.

Stay
Pending Appeal
not appropriate.
aggrogriate.
is not
Augeal is
Stay Pending

4

court’s
that initially
the court’s
there is
On
On appeal,
is an
an automatic
of the
automatic stay
I.R.C.P. 83(e)
provides that
initially there
appeal, I.R.C.P.
stay of
83(6) provides

for fourteen
after fourteen
further stay
fourteen days,
fourteen (14)
must be
order for
ordered by
be ordered
However, after
days. However,
stay must
any further
5 order
days, any
(14) days.
by
either the
the magistrate
the district
the magistrate
district court.
While any
magistrate or
magistrate
or the
is pending,
court. Moreover,
appeal is
Moreover, while
pending, the
6 either
any appeal
that the
powers and
the same
the Idaho
Appellate rule,
authorities that
I.A.R. 13(b),
grants aa
court enjoys
Idaho Appellate
and authorities
same powers
rule, I.A.R.
enjoys the
7 court
13(b), grants

in this
this
the subject
the appeal;
the power
district court.
of the
to protect
protect and
include the
Those include
and preserve
court. Those
preserve the
power to
subject of
appeal; in
8 district
in relevant
the Estate
the subject
the appeal.
The rule
part as
provides in
Estate is
is the
of the
relevant part
follows:
rule provides
appeal. The
subject of
as follows:
case, the
9 case,

1
0
1
1
1
2
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Appeal--P0wers of
(e)
During Appeal--Powers
of Magistrate.
Magistrate.
Stay During
(e) Stay

ﬁling of
(1)
Proceedings. The
the district
The filing
district court
of an
an appeal
to the
court
appeal to
Stay of
of Proceedings.
(1) Stay
automatically
judgment or
the proceeding
of any
or order
execution of
order
proceeding and
and execution
automatically stays
stays the
any judgment
14 days.
appealed
be
from by
further stay
the appellant
for aa period
appellant for
must be
of 14
period of
appealed from
days. Any
stay must
Any further
by the
by
order
of
the
presiding
magistrate
court
or
the
district
court.
the
the
district
presiding
magistrate
of
or
order
court
court.
by
(2)
Magistrate. While
before the
the appeal
the district
district
While the
pending before
Powers of
is pending
appeal is
ofMagistrate.
(2) Powers
court
further appeal
the Supreme
the magistrate
the
pending on
magistrate has
or pending
on further
to the
court or
Supreme Court,
has the
appeal to
Court, the
same
judge by
by Rule
Idaho
district judge
Rule 13(b),
granted to
to aa district
Idaho
and authority
same powers
powers and
authority granted
13(b),
Appellate
the Supreme
during an
Appellate Rules,
an appeal
to the
Supreme Court.
Court.
appeal to
Rules, during
I.R.C.P.
part as
in relevant
Appellate Rule
Rule 13
13 provides
relevant part
Idaho Appellate
I.R.C.P. 83.
follows:
provides in
83. Idaho
as follows:

3
1
4
1

Appeal--P0wers of
Court--Civil Actions.
In civil
(b)
District Court--Civil
civil actions,
of District
Actions. In
Upon Appeal--Powers
actions,
Stay Upon
(b) Stay
unless prohibited
order
of
the
Supreme
Court,
the
district
court
shall
have
the
the
the
the
district
shall
prohibited by
of
order
court
unless
Supreme
have
Court,
by
power and
the following
the following
following motions
following
motions and
to rule
rule upon
to take
take the
and authority
upon the
and to
power
authority to
actions
pendency on
the pendency
during the
on an
an appeal;
actions during
appeal;
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6
1
7
1
8
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9

Enter aa stay
(8)
injunction or
enforcement of
of execution
or enforcement
of any
or
execution or
stay of
any injunction
(8) Enter
mandatory
by the
the court
the posting
posting of
conditions and
of
entered by
order entered
court upon
upon such
and upon
upon the
such conditions
mandatory order
in its
such
the court
its discretion.
determines in
discretion.
court determines
such security
as the
security as

taxing of
(9)
the taxing
determination of
regarding the
Make any
of costs
or determination
of
order regarding
costs or
any order
(9) Make
in the
trial of
attorneys
the trial
the action.
incurred in
of the
action.
fees incurred
attorneys fees

(10)
use, preservation
preservation or
possession of
the use,
regarding the
Make any
or possession
of any
order regarding
any order
any
(10) Make
property which
which is
the subject
the action
is the
of the
action on
on appeal.
appeal.
subject of
property
....
(13)
for the
the enforcement
enter any
enforcement of
Take any
action or
or enter
of any
required for
order required
any action
any order
any
(13) Take
judgment or
judgment
or order.
order.
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this Court
the pendency
during the
1 I.A.R.
I.A.R. 13.
of any
to
take actions
actions necessary
Court may
13. Thus,
necessary to
Thus, during
pendency of
appeal, this
any appeal,
may take

-- the
2 preserve
preserve the
property subject
probate -the property
the probate
the Estate.
of the
Estate.
subject of

3

Among those
the Court
appoint aa Personal
Among
be
Personal Representative,
those actions,
Court may
order property
Representative, order
actions, the
property be
may appoint

in the
4 legally
vested in
property be
pay for
the Estate,
for
or otherwise
or order
to pay
otherwise encumbered
order property
encumbered to
leased or
be sold,
Estate, or
legally vested
sold, leased
Estate’s administration.
the Estate’s
administration.
5 the

6

Court’s actions
that staying
The
The Court
the Court’s
the
ﬁnds that
to preserve
protect the
actions necessary
Court finds
and protect
preserve and
necessary to
staying the

in complying
the
not justified.
recalcitrant in
justified. Vernon
be recalcitrant
with the
7 Estate
to be
Estate is
is not
Vernon K.
K. Smith,
continues to
Jr. continues
Smith, Jr.
complying with

Court’s orders
that the
wasting the
8 Court’s
Administrator is
the Estate.
the Special
the
concerning the
He complains
complains that
is wasting
Estate. He
orders concerning
Special Administrator
Estate’s assets
when itit is
9 Estate’s
With the
his refusal
the Court
for the
the
is really
to comply
or to
to account
refusal to
Court orders
orders or
account for
assets when
really his
comply with

that is
property and
1 property
income that
is wasting
wasting those
those assets.
and income
assets.

0

Taking
preserve the
ultimately
Taking actions
the Estate
its own
not ultimately
to preserve
Estate and
to enforce
actions to
enforce its
and to
own orders
orders does
does not

If he
Will be
harm Vernon
Will get
all the
the assets
be
1 harm
Vernon K.
K. Smith,
he is
is successful
on appeal,
he will
get all
and they
Jr. If
successful on
assets and
Smith, Jr.
appeal, he
they will
preserved. If
protected. Leaving
him in
in charge
If he
not successful,
the other
other heirs
heirs are
Leaving him
he is
is not
is simply
charge is
are protected.
preserved.
successful, the
simply

1

if the
That would
not an
the Court
for security.
the
1 not
would impose
would leave
requirement for
an option,
Court would
impose aa requirement
even if
leave the
option, even
security. That
2

Estate
Estate unprotected.
unprotected.
1

In the
the meantime,
the Estate
for his
his own
In
property for
to
he continues
to use
Estate property
continues to
support and
and refuses
refuses to
use the
own support
meantime, he

either
April 13,
either account
for his
his actions
Peterman dated
Randall A.
Declaration of
or stop.
of Randall
A. Peterman
actions or
account for
stop. See
dated April
See Declaration
13,

3

That is
the real
For
the assets
for his
his own
1 2017.
wants to
use the
is the
real reason
he desires
He wants
to use
2017. That
reason he
support. For
desires aa stay.
assets for
own support.
stay. He

4

example,
in response
from the
information from
for information
the duly
to direct
direct requests
appointed Special
Special
response to
requests for
example, in
duly appointed

April 10,
grain from
from the
not account
for April
the Chinden
Chinden property
1 Administrator,
property
he did
of grain
did not
account for
load of
Administrator, he
2017, load
10, 2017,
5

(estimated
Id. Ex.
from that
that property,
rental income
EX. A.
other income.
at aa value
of $90,000),
income from
A.
income. Id.
and other
value of
(estimated at
property, and
$90,000), rental
eminent domain
for funds
for an
1 He
proceeding
He failed
failed to
to account
he apparently
an eminent
domain proceeding
funds he
account for
received for
apparently received

6

mother’s property.
regarding
property. Id.
Id. Ex.
Administrator alleged
his mother’s
EX. B.
The Special
the amount
regarding his
B. The
amount was
Special Administrator
alleged the
was
in the
not in
the best
demonstrating why
Id. These
1 $900,000.
best interests
interests
is not
examples demonstrating
These are
are only
few examples
$900,000. Id.
only aa few
stay is
Why aa stay

7

of
the Estate.
of the
Estate.
1

8

Therefore,
will continue
in an
it will
the Court
his motion
motion and
an exercise
of discretion,
continue to
to
Court denies
exercise of
denies his
and it
discretion, the
Therefore, in
take
protect the
the Estate.
the corpus
take actions
to protect
of the
Estate.
actions designed
designed to
corpus of

1 B.
B.

Personal
Personal Representative.
Regresentative.
The
who can
The Court
the Estate
ﬁnds the
Estate needs
to have
Personal Representative
Representative WhO
Court finds
can act
act as
have aa Personal
needs to
as a
a

9

15-3-703. The
the standards
The Probate
Act provides
for aa
of aa trustee.
Probate Act
and observe
standards of
provides for
trustee. I.C.
I.C. §§ 15-3-703.
observe the
ﬁduciary and
2 fiduciary
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that person
from being
appointment provided
not disqualified
the Personal
1 priority
priority of
provided that
of appointment
is not
being the
Personal
disqualified from
person is

In this
Smith and
this case,
2 Representative.
the
both Joseph
H. Smith
Vernon K.
K. Smith,
Representative. In
and Vernon
Jr. initially
requested the
Joseph H.
initially requested
Smith, Jr.
case, both
in
Both also
the other
The statute
appoint them.
them. Both
other being
3 Court
provides in
to the
being appointed.
Court appoint
appointed. The
statute provides
also objected
objected to

4 relevant
part as
relevant part
follows:
as follows:
(a)
proceedings are
persons who
the proceedings
formal or
Whether the
or informal,
who are
are not
not
are formal
informal, persons
(a) Whether
in the
priority for
disqualified
for appointment
appointment in
the following
following order:
order:
have priority
disqualified have

5
6

....

7

(3)
the decedent;
other devisees
of the
devisees of
decedent;
(3) other

8

....

9

(5)
the decedent;
other heirs
heirs of
of the
decedent;
(5) other

1

....

0

(e)
who does
Appointment of
not have
including priority
resulting
of one
one who
have priority,
does not
priority resulting
priority, including
(6) Appointment
from
be made
from renunciation
this section,
nomination determined
renunciation or
or nomination
determined pursuant
to this
pursuant to
made
section, may
may be
only
without priority,
in formal
appointing one
the court
formal proceedings.
must
Before appointing
court must
one Without
proceedings. Before
priority, the
only in
determine
priority, although
proceedings,
that those
the proceedings,
having priority,
although given
determine that
given notice
notice of
of the
those having
have
appointment or
for appointment,
nominate another
another for
failed to
to request
or to
to nominate
request appointment
and
have failed
appointment, and
that
that administration
administration is
is necessary.
necessary.

1
1
1
2

(f)
person is
who is:
No person
is qualified
to serve
representative who
personal representative
qualiﬁed to
is:
serve as
as a
a personal
(t) No

1

....

3

in formal
person whom
finds unsuitable
proceedings.
(2)
formal proceedings.
whom the
court ﬁnds
unsuitable in
the court
(2) aa person

1

15-3-20355 (emphasis
I.C.
both have
priority.
that both
the Court
ﬁnds that
Court finds
have aa statutory
I.C. §§ 15-3-203
(emphasis added).
statutory priority.
Thus, the
added). Thus,

4
1
5

In
In this
Smith agrees
this case,
that the
Administrator is
the current
current Special
H. Smith
is an
an
Special Administrator
Joseph H.
agrees that
case, Joseph
appropriate
the Estate
administer the
to administer
appropriate person
to be
Estate as
Personal Representative.
Vernon
appointed to
Representative. Vernon
person to
be appointed
as a
a Personal

1 K.
unsuitable to
the Court
K. Smith,
ﬁnds Vernon
Vernon K.
K. Smith,
is unsuitable
to serve,
Court finds
Jr. objects.
Jr. is
and
objects. However,
Smith, Jr.
Smith, Jr.
However, the
serve, and
6

Court’s partial
due
partial summary
judgment and
in the
his actions
the Court’s
ﬁndings of
to his
of fact
fact recently
actions as
found in
and findings
as found
due to
recently
summary judgment

1 entered,
being the
from being
the Personal
There are
innumerable
he is
is disqualified
Personal Representative.
disqualified from
Representative. There
are innumerable
entered, he
7

Court’s findings.
examples
justifying the
the Court’s
ﬁndings.
examples justifying

1
8

During
During the
time Vernon
the Estate
the time
Vernon K.
K. Smith,
controlled the
Estate since
to
since 2012,
according to
Jr. has
has controlled
Smith, Jr.
2012, according
the
file the
the Special
the appropriate
tax
Vernon K.
K. Smith,
failed to
to file
appropriate tax
Special Administrator,
Jr. apparently
Administrator, Vernon
Smith, Jr.
apparently failed

1 documents,
under gift
gift tax
tax or
tax provisions,
generating huge
Whether under
penalties and
or estate
huge penalties
and
estate tax
provisions, possibly
documents, whether
possibly generating
9

tax
with transferring
transferring
reporting requirements
tax liabilities
for the
the Estate.
IRS reporting
liabilities for
requirements associated
He ignored
Estate. He
ignored IRS
associated with
2

0

5
5

15-3-203 (h).
this priority
administrator. See
However,
priority does
See I.C.
not apply
to selecting
selecting aa special
special administrator.
I.C. §§ 15-3-203
does not
However, this
apply to
(h).
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mother’s earthly
all of
his mother’s
himself. He
1 all
personal property,
use
of his
both real
real and
to himself.
He cannot
cannot use
and personal
earthly assets,
assets, both
property, to

2 ignorance
justification. According
the 2008
for his
his mother
mother
ignorance as
According to
to the
of Attorney
he drafted
drafted for
Power of
2008 Power
as a
a justiﬁcation.
Attorney he
in 2012
2012 relying
the transfer
her 1999
transfer documents
3 and
on her
he drafted
of Attorney,
drafted in
Power of
and the
documents he
and 2008
1999 and
2008 Power
relying on
Attorney,
mother’s property
in transferring
4 he
potential implications
transferring his
the potential
his actions
his mother’s
implications of
he recognized
of his
to
recognized the
actions in
propeny to
himself.66 Moreover,
in the
the law.
5 himself.
well-respected and
well versed
versed in
he is
is aa well-respected
and knowledgeable
knowledgeable attorney,
law.
Moreover, he
attorney, well

mother’s tax
6 He
his mother’s
tax issues.
He specifically
handled his
issues.
specifically handled

7

If the
high as
million
that liability
Administrator is
the Special
sixteen million
If
is correct,
Special Administrator
be as
as high
as sixteen
liability may
correct, that
may be

8 dollars
penalties for
failing to
file aa return.
for failing
interest and
While
to even
dollars ($16,000,000)
return. While
plus accruing
and penalties
accruing interest
even file
($16,000,000) plus
9 Vernon
basis for
might not
that the
the Estate
not owe
for
Estate might
Vernon K.
K. Smith,
he offers
offers no
no basis
Jr. speculates
speculates that
owe any
Smith, Jr.
taxes, he
any taxes,
Court’s
1 that
in response
that assumption.
this Court
His comments
the Court’s
comments to
to this
on September
to the
assumption. His
Court on
September 26,
response to
2016, in
26, 2016,

0

“period of
inquiry” had
question
passed do
that the
the “period
not pass
of inquiry”
He essentially
question about
muster. He
had passed
about taxes,
do not
pass muster.
essentially
taxes, that
IRS’s responsibility
1 suggested
potential taxable
it is
that it
the IRS’s
ﬁnd out
transaction and
is the
to find
taxable transaction
out about
and
about aa potential
suggested that
responsibility to

1

not
was his
taxpayer’s responsibility
At the
the time,
his
not the
the taxpayer’s
potential taxable
report potential
he was
to report
activities. At
taxable activities.
responsibility to
time, he
mother’s attorney
1 mother’s
with the
in fact.
him with
handling
the responsibility
of handling
fact. She
She had
had specifically
empowered him
responsibility of
specifically empowered
attorney in

2

her
would not
in 2012
2012 or
the outset
the Estate
not
her tax
tax issues.
he addressed
at the
or 2013,
Estate would
these issues
Had he
outset in
issues at
issues. Had
addressed these
2013, the
1 be
be operating
under this
would have
this cloud.
long as
the statute
there was
operating under
no fraud,
run by
now
statute would
have run
cloud. So
So long
as there
was no
fraud, the
by now
had
been reported
the time.
time.
at the
reported at
had they
they been

3
1
4

Again,
the Special
not maintained
maintained liability
to the
he has
insurance
according to
Special Administrator,
has not
Administrator, he
liability insurance
Again, according
on
under his
still does
this insurance.
This is
the vast
his control.
not have
on the
properties under
control. Apparently
he still
is
insurance. This
vast properties
have this
does not
Apparently he

1 not
mark of
not the
the mark
the Estate.
administer the
of aa competent
competent person
to administer
Estate.
person to
5

In
In addition,
the Special
the Social
administration
to the
according to
Special Administrator,
Social Security
Administrator, the
addition, according
Security administration
mother’s Social
1 continued
into her
his mother’s
her checking
for
checking account
to deposit
continued to
beneﬁts directly
deposit his
Social Security
account for
directly into
Security benefits

6

nearly
violation of
using her
in Violation
her death
the law.
her checking
checking account
of the
he was
death in
account
law. Moreover,
was using
Moreover, he
nearly aa year
after her
year after
1 for
personal expenses.
this is
for personal
not legally
As aa knowledgeable
he knows
is not
appropriate.
knows this
knowledgeable attorney,
expenses. As
legally appropriate.
attorney, he

7
1
8
1
9
2
0

6
6

Jr.’s Response
Furthermore,
in Vernon
Appointment of
Petition for
and Objection
for Appointment
Vernon K.
K. Smith,
to Petition
of Special
Special
Objection to
Response and
Furthermore, in
Smith, Jr.’s
Bergmann’s
Administrator
in response
Administrator and
and Assignment
Assignment of
and Duties,
Sharon Bergmann’s
to Sharon
of Powers
ﬁled October
Powers and
response to
October 10,
Duties, filed
2014, in
10, 2014,
“Afﬁrmative Defenses
Facts,” in
motion,
at ¶9
in explaining
explaining why
Further Statement
his “Affirmative
and Further
Statement of
of his
of Facts,”
he formed
formed VHS
Defenses and
VHS
motion, at
why he
19 of
in relevant
Properties,
relevant part,
Vernon K.
K. Smith,
as follows:
follows:
Jr. wrote,
Properties, Vernon
Smith, Jr.
part, as
wrote, in

For
purposes of
used her
initials and
For the
the purposes
her [Victoria
her initials
and
of her
H. Smith]
Vernon K.
K. Smith,
Smith, Jr.,
[Victoria H.
Smith] legacy,
Jr., used
legacy, Vernon
initial members,
tax tracing
included
Internal Revenue
tracing
among the
the initial
for Internal
Victoria [his
to be
included Victoria
Revenue tax
be among
members, for
mother] to
[his mother]
purposes, along
in that
that Limited
along with
with Vernon
Limited Liability
the only
Vernon K.
K. Smith,
being the
members in
Jr. being
Smith, Jr.
Liability
purposes,
only members
Company,
which implemented
gift tax,
an estate
the effect
the gift
the same
implemented the
instead of
allowing the
effect of
of which
of an
estate tax,
same
tax, instead
tax, allowing
Company, the
tax
with having
tax lifetime
having complete
lifetime credits
protection.
credits with
complete asset
asset protection.
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1

Court’s earlier
Court’s Findings
Findings of
the Court’s
partial
the Court’s
earlier partial
Based
of Law,
on the
of Fact
Fact and
Conclusions of
and Conclusions
Based on
Law, the

Jr.’s improper
mother’s assets
2 summary
judgment setting
setting aside
improper transfer
his mother’s
transfer of
Vernon K.
K. Smith,
of his
aside Vernon
assets
Smith, Jr.’s
summary judgment

Court’s orders,
this Court’s
the continued
the Court
finds Vernon
failure to
3 to
with this
to comply
to himself,
Vernon
continued failure
Court finds
and the
himself, and
orders, the
comply with

from being
4 K.
being appointed
personal representative.
K. Smith,
is disqualified
disqualified from
appointed as
representative.
Jr. is
as a
a personal
Smith, Jr.
that aa disinterested
the Court
While Vernon
While
Vernon K.
K. Smith,
Personal
disinterested Personal
found that
Jr. objects,
Court found
Smith, Jr.
objects, the

5

6 Representative
is appropriate.
Representative is
appropriate.
Hillen as
The Court
for Victoria
The
Victoria
Noah Hillen
master to
to locate
appointed Noah
Court originally
locate and
and account
account for
as a
a master
originally appointed

7

Smith’s property
Court’s determination
that Vernon
property following
8 H.
the Court’s
following the
determination that
gifted
H. Smith’s
Vernon K.
K. Smith,
Jr. illegally
Smith, Jr.
illegally gifted

9 all
possessions to
than one
all of
her earthly
The Court
of her
to himself.
himself. The
Vernon K.
K. Smith,
more than
Court gave
Jr. more
one
gave Vernon
Smith, Jr.
earthly possessions
in
this himself.
not cooperate,
the Court
1 opportunity
would not
Noah Hillen,
himself. When
When he
he would
to do
appointed Noah
Court appointed
do this
Hillen, in
cooperate, the
opportunity to

0

part because
because he
was currently
property.
in locating
with expertise
part
locating property.
expertise in
he was
Federal Bankruptcy
Trustee with
currently aa Federal
Bankruptcy Trustee
Court’s decision
Hillen has
ﬁnding
with the
the Court’s
Mr. Hillen
Mr.
well. Contemporaneous
performed well.
decision finding
Contemporaneous with
has performed

1

Jr.’s undue
Smith’s holographic
Victoria
will was
was the
undue influence
the product
Victoria H.
H. Smith’s
of Vernon
Vernon K.
K. Smith,
inﬂuence
holographic will
product of
Smith, Jr.’s

1

Estate’s assets
that will,
that the
the Court
the Estate’s
were
1 and
invalidating that
an emergency
existed and
Court found
found an
and invalidating
and that
assets were
will, the
emergency existed

at
pursuant to
Noah Hillen
Hillen to
risk of
the Court
to act
at risk
of depletion.
to statute,
depletion. Therefore,
appointed Noah
Court appointed
act as
as a
a
Therefore, pursuant
statute, the

2

intent to
Administrator and
its intent
The
1 Special
appoint aa Personal
notice of
of its
to appoint
Personal Representative.
Representative. The
Special Administrator
and gave
gave notice

Court
that for
for hearing.
hearing.
Court set
set that

3

Hillen to
that the
appointing Noah
the record
The Court
the Personal
finds that
The
Noah Hillen
to act
Personal
Court finds
record supports
supports appointing
act as
as the

1

Representative
with the
with all
the statutory
all powers
authorities. Once
he complies
Representative with
complies with
and authorities.
Once he
powers and
requirements,
statutory requirements,

4

the Court
appointment.
will issue
1 the
letters of
of appointment.
Court Will
issue letters

C.
C.

5
1
6
1
7
1
8
1
9
2

Smith’s property
The
The Court
Victoria H.
vesting Victoria
H. Smith’s
as
of judgments
Court orders
orders entry
legallv vesting
iudgments legally
propertv as
entrv of
it existed
in her
it
July 3,
her Estate.
Estate.
on Julv
existed on
2012. in
3. 2012,

On
the Court
all transfers
his
transfers Vernon
On July
Vernon K.
K. Smith,
of his
Court set
set aside
Jr. made
made of
aside all
Smith, Jr.
2016, the
19, 2016,
July 19,
mother’s property
her property
the Estate.
the
restoring her
March 9,
mother’s
property on
to the
On March
on July
Estate. On
2012, restoring
2017, the
property to
July 4,
4, 2012,
9, 2017,

Smith’s holographic
Court
will invalid
The Court
invalid and
holographic Will
Victoria H.
H. Smith’s
intestate. The
Court ruled
Court
and ruled
she died
died intestate.
ruled Victoria
ruled she

further
her Estate.
the property
further ordered
to her
Estate.
restored to
ordered the
be restored
property be
Vernon
been the
it has
in Idaho
long been
the law
Vernon K.
K. Smith,
never cooperated.
Idaho
Jr. has
has never
has long
law in
cooperated. However,
Smith, Jr.
However, it
that
that the
the Court
not need
his cooperation.
The Court
the authority
recalcitrant
Court does
Court has
Where aa recalcitrant
cooperation. The
has the
need his
does not
authority where
party fails
vest title
judgment divesting
title as
that
the Court,
the Court
fails to
enter aa judgment
to vest
divesting that
Court may
ordered by
as ordered
Court, the
patty
may enter
by the
party and
in another.
title in
the title
vesting the
another.
and vesting
patty
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1
2
3
4
5
6
7
8
9
1
0
1
1
1
2

“[i]f real
Rule
personal property
property is
within the
that “[i]f
the I.R.C.P.
the
Rule 70
of the
real or
or personal
is within
I.R.C.P. provides
provides that
70 of
state,
enter
a
judgment
divesting
the
title
of
any
party
and
vesting
the court
enter
judgment
court ... may
the
and
vesting
divesting
a
title
state, the
party
may
ofany
it
judgment has
form
in others
in due
others and
and such
has the
the effect
such judgment
it in
executed in
due fbrm
conveyance executed
efféct of
ofaa conveyance
law.”
In
of
law.”
In
this
case,
the
divorce
decree
expressly
incorporated
the
Agreement,
this
the
the
incorporated
divorce
decree
Agreement,
expressly
case,
of
which identified
its incorporation,
the house
which
identiﬁed the
an asset
to Barrus.
distributed to
Barrus. Via
Via its
house as
asset distributed
as an
incorporation,
all
part of
all the
the provisions
the Agreement
the court
its
Agreement became
of the
of its
provisions of
court as
enforceable by
became enforceable
as a
a part
by the
decree.
Dist. Court
Fifth Judicial
Judicial Dist,
Dist., 95
Idaho 404,
the Fiﬁh
Court of
decree. Phillips
Phillips v.
v. Dist.
95 Idaho
509
404, 405,
405, 509
of the
in
P.2d
we conclude
that the
the divorce
P.2d 1325,
1327 (1973).
divorce decree,
conclude that
Therefore, we
decree, in
1325, 1327
(1973). Therefore,
accordance
parties' Agreement,
parties' community
property,
With the
the parties’
the parties’
divided the
accordance with
Agreement, divided
community property,
in Barrus,
both real
personal, and
vested title
title to
the home
the
effectuating the
to the
home in
thus effectuating
both
real and
and personal,
and vested
Barrus, thus
conveyance.
conveyance.
1044 (2008).
146 Idaho
192 P.3d
Chavez
Barrus, 146
Idaho 212,
Chavez v.
P.3d 1036,
v. Barrus,
212, 220,
220, 192
1036, 1044
(2008).

The Court,
the Special
The
Administrator/Personal Representative
Representative prepare
prepare
orders the
Special Administrator/Personal
therefore, orders
Court, therefore,

the
judgments (acceptable
title company)
title of
the appropriate
the title
of Vernon
Vernon K.
K. Smith,
appropriate judgments
to aa title
divesting the
Smith,
(acceptable to
company) divesting
Smith’s
in Victoria
Jr.,
person or
interest in
other person
or any
or entity
claims an
an interest
Victoria H.
H. Smith’s
VHS Properties,
who claims
Properties, or
entity who
Jr., VHS
any other

property as
judgments be
it existed
this
The Court
for this
2012. The
further orders
submitted for
existed July
Court further
those judgments
orders those
as it
be submitted
property
July 3,
3, 2012.
Court’s entry.
Court’s
entry.

IT IS
ORDERED.
IT
IS SO
SO ORDERED.

1
3

___________________________
Cheri
Cheri C.
C. Copsey
Copsey
District
District Judge
Judge Signed: 5/12/2017 02:36 PM
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CERTIFICATE OF MAILING
Signed: 5/12/2017 02:46 PM

I hereby certify that on this _ _ day of May 2017, I served a true and correct copy of the
foregoing document upon the parties named below as follows:
VERNON K. SMITH
ATTORNEY AT LAW
VIA EMAIL: vls59@live.com
RORYJONES
ERICA JUDD
JONES, GLEDHILL, FURMAN P.A.
VIA EMAIL: rjones@idalaw.com; ejudd@idalaw.com

0

1

ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: aellis@aellislaw.com
CHRIST TROUPIS
TROUP IS LAW OFFICE, PA
VIA EMAIL: ctroupis@troupislaw.com

2

NOAH G. HILLEN, CHTD.
E-MAIL ADDRESS: ngh@hillenlaw.com

3

4

RANDALL A. PETERMAN
ALEXANDERP.MCLAUGHLlli
GIVENS PURSLEY, LLP
E-MAIL ADDRESS: rap@givenspursley.com; apm@givenspursley.com

5

VICTORIA ANNE CONVERSE
10548 NW SKYLlliE BLVD.
PORTLAND, OR 97231

6

RONALD L. SWAFFORD
SWAFFORD LAW, PC
E-MAIL ADDRESS: rons@swaffordlaw.com

7
CHRISTOPHER D. RICH
Clerk of the District Court

8

9

0
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1

THE MAGISTRATE
THE FOURTH
THE
MAGISTRATE COURT
DISTRICT OF
FOURTH JUDICIAL
JUDICIAL DISTRICT
OF THE
OF
COURT OF

2

THE STATE
IN AND
AND FOR
THE COUNTY
ADA
THE
STATE OF
FOR THE
OF IDAHO,
OF ADA
COUNTY OF
IDAHO, IN

3
4
5
6
7

IN THE
THE MATTER
MATTER OF
THE ESTATE
IN
ESTATE OF
OF THE
OF
VICTORIA
VICTORIA H.
H. SMITH,
SMITH,

8

BOND
BOND OF
PERSONAL
OF PERSONAL
REPRESENTATIVE
REPRESENTATIVE
15-3-604)
(I.C.
(I.C.§§ 15-3-604)

Deceased.
Deceased.

9

CV-IE-2014-15352
CASE
NO. CV-IE-2014-15352
CASE NO.

1

Know
presents, that
that _____________________________,, as
all men
men by
Know all
these presents,
as principal,
principal,
by these
and
of _______________________,, as
held and
and _____________________ of
are held
and firmly
as sureties,
sureties, are
ﬁrmly
bound
unto
the
State
of
Idaho
for
the
benefit
of
persons
interested
in
the
above-named
matter
in
in
in
above-named
the
for
the
the
matter
benefit
unto
of
of
interested
State
Idaho
persons
bound
1
the
MILLION DOLLARS
DOLLARS ($1,000,000),
the United
the penal
ONE MILLION
of the
United States
of
penal sum
of ONE
lawful money
States of
sum of
money of
($1,000,000), lawful
1 America,
which payment
payment we,
us, do
personal
for which
of us,
bind ourselves,
our heirs,
and each
each of
do hereby
America, for
ourselves, our
heirs, personal
hereby bind
we, and
jointly and
by these
these
and assigns
and severally
assigns jointly
administrators, successors
successors and
representatives, executors,
executors, administrators,
severally by
1 representatives,
presents.
presents.
2
The
principal, as
personal representative
if the
this obligation
that if
The condition
the principal,
condition of
obligation is
of
of this
is such
representative of
such that
as personal
1 the
provided by
the said
the duties
shall faithfully
of
of such
ofﬁce as
discharge the
law and
and orders
orders of
duties of
said estate,
such office
as provided
faithfully discharge
estate, shall
by law
Court,
then
this
obligation
shall
be
void,
otherwise
to
remain
in
full
force
and
effect.
in
then
this
remain
shall
obligation
full
to
effect.
force
and
otherwise
be
Court,
void,
3
Executed
this _____ day
of ______________,, 2017,
at ________________,, State
of
State of
Executed this
2017, at
day of
1
Idaho.
Idaho.
4
0

1
5
1

Approved
the Court
Court
Approved by
by the
_____________________

6

`

1
7

_________________________________
Principal
Principal
_________________________________
Surety
A
Surety A
_________________________________
Surety
B
Surety B

1
8
1
Ex. A
Ex.

9
2
0
2
1
2
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1

The
undersigned states
personal estate
above-named
that the
The undersigned
the value
the personal
the above-named
of the
oath that
of the
states upon
upon oath
estate of
value of
decedent
be $$ ______________ and
from the
that the
the personal
the income
income expected
is estimated
to be
estimated to
personal
and that
expected from
decedent is
property of
next year
the above
the next
during the
3 and
real property
of the
is estimated
to be
estimated to
and real
estate during
above estate
be $
year is
$ ___________.
2

_________________________________
Principal
Principal

4
5
6
7

STATE
STATE OF
IDAHO
OF IDAHO

))
:
))
:

OF _______________
COUNTY OF
8 COUNTY

9

AND SWORN
SUBSCRIBED
SUBSCRIBED AND
SWORN
2017.
1 _____________________,,2017.

0

ss
ss
to
to

before
before

me
me

this
this

__________

day
day

of
of

_________________________________________________
NOTARY PUBLIC
NOTARY
PUBLIC
Residing
Residing at:
at: ______________________________________
My
Expires: ____________________________
Commission Expires:
My Commission

1
1
1
2
1
3
1
4
1
5
1
6
1
7
1
8

Bond of
of Personal
Personal Representative
Representative
1 Bond

9
2

2
Page
Page 2

Ex. A
Ex.

0
2
1
2
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w

1

JUSTIFICATION
SURETIES
JUSTIFICATION OF
OF SURETIES

2

SURETY A

STATE OF
IDAHO
OF IDAHO
3 STATE

))
:
))

ss
SS
4 COUNTY
OF _______________
COUNTY OF
5
______________________________,, being
being sworn,
that he/she
at
he/she resides
resides at
sworn, says
says that
6 ___________________________, and
in his/her
possessed in
his/her own
is seized
seized and
and possessed
own right,
and
over and
right, over
, and is
just debts,
property within
value at
Within the
all just
the State
liabilities and
liens of
of property
of Idaho
of aa value
at least
State of
Idaho of
least
and liens
above all
debts, liabilities
7 above
equal
within bond;
bond; that
that said
from levy
the penalty
the within
not exempt
exempt by
to the
of the
is not
law from
and sale
equal to
said property
sale
penalty of
property is
levy and
by law
8 under
under execution;
pledged, assigned,
that he/she
the People
the
or managed
to the
of the
People of
he/she has
has pledged,
managed said
said property
execution; that
assigned, or
property to
in this
persons interested
this estate;
that
for the
the use
all persons
of Idaho,
beneﬁt of
of all
interested in
State of
and benefit
and that
as oblige,
use and
estate; and
Idaho, as
oblige, for
9 State
said
property is
is described
follows:
said property
described as
as follows:
1
Property
Value
Properg
of Property
Value of
Property
I

0

1
1
1
2

_________________________________
Surety
A
SuretyA

`
1

3

AND SWORN
SUBSCRIBED
SUBSCRIBED AND
SWORN
_____________________,,2017.
2017.

1

to
to

before
before

me
me

this
this

__________

day
day

of
of

_________________________________________________
NOTARY
NOTARY PUBLIC
PUBLIC
Residing
Residing at:
at: ______________________________________
My
Expires: ____________________________
Commission Expires:
My Commission

4
1
5
1
6
1
7
1
8

Bond of
of Personal
Personal Representative
Representative
1 Bond

9
2

Page
Page 3
3

Ex. A
Ex.

0
2
1
2
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w

1

JUSTIFICATION
SURETIES
JUSTIFICATION OF
OF SURETIES

2

SURETY B

STATE OF
IDAHO
OF IDAHO
3 STATE

))
:
))

ss
SS
4 COUNTY
OF _______________
COUNTY OF
5
______________________________,, being
being sworn,
that he/she
at
he/she resides
resides at
sworn, says
says that
6 ___________________________, and
in his/her
possessed in
his/her own
is seized
seized and
and possessed
own right,
and
over and
right, over
, and is
just debts,
Within the
the State
all just
liabilities and
liens of
of property
of Idaho
of aa value
at least
State of
Idaho of
least
and liens
value at
above all
property within
debts, liabilities
7 above
equal
within bond;
bond; that
that said
from levy
the penalty
the within
not exempt
exempt by
to the
of the
is not
law from
and sale
equal to
said property
sale
penalty of
property is
levy and
by law
8 under
under execution;
pledged, assigned,
that he/she
the People
the
or managed
to the
of the
People of
he/she has
has pledged,
managed said
said property
execution; that
assigned, or
property to
in this
persons interested
this estate;
that
for the
the use
all persons
of Idaho,
beneﬁt of
of all
interested in
State of
and benefit
and that
as oblige,
use and
estate; and
Idaho, as
oblige, for
9 State
said
property is
is described
follows:
said property
described as
as follows:
1
Property
Value
Properg
of Property
Value of
Property
I

0

1
1
1
2

_________________________________
Surety
B
SuretyB

`
1

3

AND SWORN
SUBSCRIBED
SUBSCRIBED AND
SWORN
_____________________,,2017.
2017.

1
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT FOR THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
In the Matter ofthe Estate of Victoria H. Smith,
Deceased.

NOAH G. HILLEN, in his capacity as special
administrator of the Estate ofVictoria H. Smith,

Case No. CV-IE-2014-15352

PETITION AGAINST
VERNON K. SMITH, JR., AND
OTHER ASSOCIATED
INDIVIDUALS OR ENTITIES
(MAY 15, 2017)

Petitioner,

v.
VERNON K. SMITH, JR., individually and in his
capacity as the former attorney-in-fact, agent
and/or fiduciary for Victoria H. Smith and/or the
Estate of Victoria H. Smith, and in any other
capacity relevant to these proceedings;
VICTORIA L. SMITH, an individual; VHS
PROPERTIES, LLC., an Idaho limited liability
company; RIVERSIDE FARMS, INC., an Idaho
corporation; S & S TRUST, LLC., an Idaho
limited liability company; and DOES 1-20.

Res ondents.
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COMES NOW Noah G. Hillen (hereinafter "Hillen"), Special Administrator of
the Estate of Victoria H. Smith (hereinafter the "Estate"), by and through his attorneys of record,
Givens Pursley LLP, and for the claims and causes of action below, hereby alleges as follows:
I.
1.

PARTIES, JURISDICTION & VENUE

Petitioner, Noah G. Hillen (previously defined as "Hillen"), is the Special

Administrator of the Estate of Victoria H. Smith (previously defined as the "Estate"), pursuant to
that certain Order Appointing Special Administrator, entered in In re Estate of Victoria H Smith,
Case No. CV-IE-2014-15352, in the District Court ofthe Fourth Judicial District ofthe State of
Idaho, in and for the County of Ada (hereinafter, the "Probate Matter"). A true and correct copy
of the Order Appointing Special Administrator is attached hereto as Exhibit A and incorporated
herein.
2.

Respondent Vernon K. Smith, Jr., in all capacities stated above

(hereinafter "Vernon Jr."), is an individual residing in the State of Idaho, County of Ada.
3.

Respondent Victoria L. Smith ("Victoria L.") is the current wife of

Vernon Jr. and an individual residing in the State ofldaho, County of Ada.
4.

Respondent VHS Properties, LLC ("VHS"), is an Idaho limited liability

company doing business in the State of Idaho, County of Ada. The Secretary of State website
indicates that Victoria L. is a current member ofVHS and Vernon Jr. is VHS's manager.
5.

Respondent Riverside Farms, Inc. ("Riverside"), is an Idaho corporation

conducting business in the State of Idaho. The Secretary of State website indicates that
Vernon Jr. is the President ofRiverside Farms, Inc.
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6.

Respondent S & S Trust, LLC. ("S & S"), is an Idaho limited liability

company conducting business in the State of Idaho. The Secretary of State website indicates that
Victoria L. Smith is the sole member of S & S.
7.

DOES 1-20 are any entities and/or persons owned, controlled or managed

by Vernon Jr. in any capacity and/or any of the above-named business entities. DOES 1-20 also
include any persons, individuals, trusts, business associations or any other associations having an
interest in any ofthe above-named Respondents or the subject matter of this lawsuit.
8.

Venue is proper in this judicial district, pursuant to Idaho Code § 5-401,

et seq. This Court has jurisdiction of the parties and property that is the subject of this Petition.
9.

All allegations in this Petition against the Respondents, and each ofthem,

are intertwined with the earlier rulings made by this Court in the Probate Matter and, therefore,
must be combined into one proceeding.
10.

All allegations in this Petition are inextricably linked and related to the

acts of Vernon Jr., who was named executor of the Estate in Victoria H. Smith's ("Victoria H.")
holographic and who, in such capacity 1, among others, used his role to utilize Estate assets for
non-estate/beneficiary purposes for at least the last four (4) years. In addition, allegations
involve persons or entities that were created by Vernon Jr. and to whom Vernon Jr. fraudulently
conveyed property of the Estate. Those allegations involve third parties who aided and abetted
Vernon Jr., directly or indirectly, in his fraudulent activities regarding the Estate.
11.

The allegations in this Petition are inexplicably intertwined with numerous

motions filed by the Special Administrator in the Probate Matter, as well as other interested
persons or parties.
1

Although Vernon Jr. presented himself to the world as the executor of the Estate, he was never formally appointed
by the Court as the personal representative of the Estate.
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12.

All allegations in this Petition are linked and related to those entities that

Vernon Jr. created for the purpose of fraudulently conveying assets of the Estate, which such
fraudulent conveyances occurred, and other persons that assisted in Vernon Jr.'s fraudulent
conduct. Those entities include VHS, S & S, and other entities. 2
II.

GENERAL ALLEGATIONS

A.

Victoria H.'s Marriage and Children.

13.

Victoria H. Smith (previously defined as "Victoria H.") was born on

14.

Her husband, Vernon K. Smith, Sr. (hereinafter "Vernon Sr.") was a well-

known attorney. Vernon Sr. died in 1966.
15.

Victoria H. and Vernon Sr. had three children: Joseph H. Smith

(hereinafter "Joseph"), Vernon Jr., and Victoria Ann Converse (hereinafter "Converse").
Victoria H. and Vernon Sr. did not have any other children.
B.

Vernon Jr.'s Dominance and Duress Over His Mother Prior to and
While Executing Her Will.

16.

On February 14, 1990-when Victoria H. was 76 years old-Vernon Jr.

prepared a holographic will (the "1990 Will") with the assistance and advice-both legal and
actual-of her son Vernon Jr. Victoria H. trusted Vernon Jr. and relied on him heavily for legal
and business advice since 1971.
2

Vernon Jr. testified under oath as follows:
For the purpose of "determining" or "extinguishing" all claims to any share,
right or interest in our Mother's estate, it would appear to be in the best interests
of justice and judicial economy to address these matters in a single proceeding
conducted at this time ...."

Affidavit of Vernon K. Smith in Support of Motion to Join Indispensable Party under Rule 19(a)(l) (April 30,
2015).
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17.

In a 2014 document signed and filed by Vernon Jr., he acknowledges that

"from 1971 on, Vernon K. Smith, Jr., had been the sole responsible individual for the
management and control of all assets and interests owned by Victoria H. Smith .... " 3 Vernon Jr.
further acknowledged in an affidavit that "prior to the actual issuance ofthe formal Power(s) of
Attorney, your client has acted as the sole and exclusive agent for his Mother in conducting all
business activities and affairs concerning any and all of her property assets and interest."4
18.

In addition to dominating her financial decisions, Vernon Jr. also

dominated and controlled the location in which Victoria H. stored her important documents.
Victoria H.'s will, powers of attorney, correspondence, financial records, documents relating to
deeds, and other various files were kept in a desk in which Vernon Jr. resided. In late-2010 or
early-2011, Vernon Jr. "decided a more secure environment was best to be considered" and
moved them to Vernon Jr.'s office. 5
19.

Consistent with his dominance over her financial affairs, Vernon Jr. was

the only person present when Victoria H. executed the 1990 Will.
20.

Victoria H. also did not receive independent legal or financial advice

associated with the formation and content of the 1990 Will.

In fact, no one, other than

Vernon Jr. had an opportunity to provide Victoria H. any advice at all. No one else, other than
Victoria H. and Vernon Jr., knew about the 1990 Will. Victoria H. regularly relied upon
Vernon Jr. for legal and business advice and placed trust and confidence in Vernon Jr., up to and
through the time of Victoria H.'s death.

3

Response and Objection to Petition for Formal Adjudication of Intestacy and Appointment of Personal
Representative, Case No. CV-IE-2014-15352, Canyon County, at 8 (October 10, 2014).
4
Affidavit of Vernon K. Smith in Opposition to Petitions for Intestacy and Appointment of Intestate Administrators,
Case No. CV-IE-2014-15352, Canyon County, at 2 (October 14, 2014).
5
Second Affidavit of Vernon K. Smith in Support of Motion for Summary Judgment at ,M17-8 (October 19, 2015).

PETITION AGAINST VERNON K. SMITH, JR., AND OTHER ASSOCIATED
INDIVIDUALS OR ENTITIES (MAY 15, 2017) - 5

13624345_6

001623

21.

The 1990 Will was the direct product of, among other things, duress on

Victoria H. by Vernon Jr. The 1990 Will was likewise the product of undue influence over
Victoria H. by Vernon Jr. The Honorable Cheri C. Copsey determined these premises in the
Probate Matter, with the issuance of her Findings of Fact and Conclusions of Law on March 9,
2017. A true and accurate copy of Judge Copsey's Findings of Fact and Conclusions of Law, are
attached hereto as Exhibit B 6 and incorporated herein.
22.

The 1990 Will expressly disinherited Joseph and Converse. The 1990 Will

also (1) left all of Victoria's "earthly assets" to Vernon Jr. upon Victoria H.'s death, and
(2) named Vernon Jr. as the executor ofVictoria H.'s estate. The 1990 Will reads as follows:
In event of my death I give all of my property, real and personal, to
my son Vernon with the right to serve as Executor with-out bond.
I have given my son Joseph real and personal property in my life
time.
I have given my daughter, Victoria Converse, personal property in
my life time.
Holographic Will.
Dated February 14, 1990.
Victoria H. Smith.
Findings ofFact and Conclusions of Law at 9 (citing Ex. 208).
23.

By way of summation, Vernon Jr. is the sole beneficiary under the

1990 Will, named therein as the executor of the Estate, and provided legal assistance and legal

6

On May 10, 2017, Judge Copsey issued her Amended Findings of Fact and Conclusions of Law, to "correct
several typographical/clerical errors occurring" in the March 9, 2017 document. Therefore, Exhibit B is a copy of
the Amended Findings of Fact and Conclusions of Law (hereinafter, the "Findings of Fact and Conclusions of
Law").
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advice to Victoria H. associated with the drafting of the 1990 Will that no one in her family
knew about.
24.

During the relevant time frame surrounding execution of the 1990 Will,

Victoria H. gave Vernon Jr. substantial financial support. Between August 1989 and November
1990, Victoria H. gave Vernon Jr. over $40,000. In addition, she was making some of
Vernon Jr. ' s child support payments and paying other of Vernon Jr. ' s costs, including office
expenses. These facts, among others, demonstrate how susceptible Victoria H. was to
Vernon Jr.'s requests and influence.
25.

In 1992, Vernon Jr. actively engaged in damaging his mother's feelings

about Joseph' s family. Vernon Jr. actively sought to and did isolate Victoria H. from the rest of
her family.
C.

1999 and 2008 Powers of Attorney.

26.

Victoria H. executed two durable Powers of Attorney in her lifetime, each

of which made Vernon Jr. her attorney-in-fact. Vernon Jr. drafted each of the Powers of
Attorney.
27.

Victoria H. executed the first Power of Attorney on July 15, 1999

(the " 1999 POA"), when she was approximately 85 years old.

A copy of that document is

attached hereto as Exhibit C and incorporated herein.
28.

Victoria H. then executed a durable Power of Attorney on April 11, 2008

(the "2008 POA"), when she was nearly 95 years old and following her hospitalization for a fall.
A copy of the 2008 POA is attached hereto as Exhibit D and incorporated herein.
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29.

Four years following execution of the 2008 POA, on July 3, 2012,

Vernon Jr. formed VHS and made himself the company's registered agent, manager, and
co-member, along with Victoria H., who was 99 years old at the time.
30.

In her Findings of Fact and Conclusions of Law, Judge Copsey determined

that the then 99-year-old Victoria H. had no knowledge that Vernon Jr. created VHS or made her
a member ofVHS.
31.

The next day, on July 4, 2012, Vernon Jr. relied upon the 2008 POA, and

as Victoria H.'s attorney-in-fact, transferred all of Victoria H.'s earthly real and personal
property to VHS in a document that Vernon Jr. drafted (the "July 2012 Property Assignment").
The text of the July 2012 Property Assignment is set forth on pages 13-15 of the attached
Findings ofFact and Conclusions of Law.
32.

In her Findings ofFact and Conclusions of Law, Judge Copsey determined

that Vernon Jr. "offered no credible evidence his mother had any idea that he was transferring all
of her earthly possessions effectively to either VHS Properties or ultimately to himself."
33.

Vernon Jr., as Victoria H.'s attorney-in-fact, drafted and signed the

July 2012 Property Assignment. Therefore, Vernon Jr. signed it twice-once on his own behalf
and, again, on behalf of Victoria H., relying on the 2008 POA.
34.

This unauthorized transfer ofVictoria H.'s property, violated the Uniform

Power of Attorney Act. Nothing in the 2008 POA specifically or expressly authorized Vernon Jr.
to gift Victoria H.'s property to anyone, including Vernon Jr. Victoria H. had no knowledge of
Vernon Jr.'s actions.
35.

Also on July 4, 2012, Vernon Jr. transferred Victoria H.'s membership

interest m VHS to Vernon Jr., again using the 2008 POA (the "July 2012 Membership
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Assignment"). Like the July 2012 Property Assignment, Victoria H. never signed the instrument
and did not have any knowledge of what Vernon Jr. was doing. Vernon Jr. signed the July 2012
Membership Assignment on Victoria H.'s behalf as her agent, pursuant to the 2008 POA.
36.

In addition, on July 4, 2012, Vernon Jr. prepared and signed, on behalf of

Victoria H. under the 2008 POA, a series of quitclaim deeds transferring title of Victoria H.'s
real properties to VHS (the "Quitclaim Deeds"), copies of which are attached hereto as
Exhibit E and incorporated herein.
37.

Further, and also on July 4, 2012, after transferring all of Victoria H.'s

property to VHS, pursuant to the 2008 POA, Vernon Jr. transferred all of Victoria H.'s interest in
VHS to himself. A copy of that document is attached hereto as Exhibit F, and incorporated
herein. Following such transfer, Victoria H. was left penniless.
38.

Because Vernon Sr.'s probate had never been closed, Victoria H.'s estate

includes Vernon Sr.'s estate and assets.
39.

The July 2012 Property Assignment, the July 2012 Membership

Assignment, and the Quitclaim Deeds were set aside by the Court on July 19, 2016, on the
grounds that Vernon Jr. did not have legal authority to transfer all of his mother's earthly
property to VHS.
40.
D.

Victoria died on September 11, 2013. She was nearly 100 years old.

Properties Subject to Transfer.
41.

The real and personal properties illegally transferred by Vernon Jr. to VHS

and potentially others, are the properties of the Estate and include, but are not limited to, those
properties set forth in Exhibit G, attached hereto and incorporated herein, the Quitclaim Deeds,
and other personal property.
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42.

Vernon Jr. and/or Respondents have continuously used Estate property,

both real and personal, since 2012 without paying any rental amount, let alone the fair market
value for such use.
E.

Events Subsequent to Victoria H.'s Death and Proceedings in the Probate
Matter.

43.

On August 13, 2014, Sharon Bergmann ("Bergmann") filed a petition in

the Probate Matter. By her petition, Bergmann sought the appointment of a Special
Administrator with assignment of powers and duties.

Bergmann claimed that Vernon Jr.

possessed Victoria H.'s 1990 Will and Bergmann wanted it probated.
44.

Thereafter, on October 3, 2014, Joseph petitioned the Court to appoint him

as Victoria H.'s personal representative. Joseph asserted that Vernon Jr. possessed his mother's
original will, which Joseph claimed Vernon Jr. obtained through undue influence over
Victoria H. Joseph asked the Court in the Probate Matter to rule that the will was invalid and
that Victoria H. died intestate.
45.

On October 14, 2014, Vernon Jr. stated in an affidavit that:

[A]s of July 4, 2012, there remain no assets of any kind or nature
individually owned by Victoria H. Smith, as all transfer have been
made to VHS Properties, LLC, and there are no assets thereafter
held by Victoria H. Smith from which any estate would need to be
established and probated, as appropriate transfer through gift or
otherwise has taken place ....
46.

On October 24, 2014, Vernon Jr. applied for formal probate of the 1990

Will and requested that he be appointed the personal representative of the Estate. Joseph, again,
claimed that the 1990 Will was the product of Vernon Jr.'s undue influence, duress, or coercion
and objected to Vernon Jr.'s application for formal probate and for appointment of Vernon Jr. as
Victoria H.'s personal representative.
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47.

Joseph subsequently filed a motion for summary judgment asking the

Court to rule that the 2008 POA did not include authority to gift Victoria H. property and thus
any "gifts" made pursuant to that Power of Attorney are null and void.
48.

On July 19, 2016, the Court granted Joseph's motion and ruled that the

2008 POA did not empower Vernon Jr. to gift Victoria H.'s property. Therefore, the Court set
aside all transfers or gifts of her property made pursuant to the 2008 POA. The Court also found
that all Victoria H.'s property transferred pursuant to the 2008 POA is part of the Estate.
49.

The Court ordered that neither Vernon Jr. nor any member of the various

limited liability companies or anyone on behalf of those companies take any action with respect
to the property pending a determination of the validity of Victoria H.'s 1990 Will. The Court
further ordered that Vernon Jr. prepare a complete accounting for all of Victoria H.'s property
within 30 days.
50.

Following a trial that began on October 25, 2016, Judge Copsey entered

her Findings ofF act and Conclusions of Law on March 9, 2017. The Court determined that the
1990 Will was the product of undue influence by Vernon Jr. and that the 1990 Will was, and is,
invalid. As a result, Victoria H. died intestate.
51.

The Court also ordered that: (1) all property transfers made pursuant to

any Power of Attorney from 2012 forward or any property transfers or sales of Victoria H.'s
Estate following her death are null and void, and (2) Vernon Jr. immediately return all personal
and real property belonging to Victoria H. as of July 4, 2012, to the Estate.
52.

Finally, the Court appointed Hillen to be the Special Administrator of the

Estate and to serve as the temporary personal representative.
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53.

Sometime following 2012, Vernon Jr. added his wife Victoria L. as a

member ofVHS. Victoria L. is, apparently, the sole member of S & S. Victoria L. is an officer in
Riverside.
III.

CLAIMS FOR RELIEF

COUNT ONE: BREACH OF FIDUCIARY DUTY

54.

Petitioner incorporates herein the above allegations as though restated in

55.

Vernon Jr. had a fiduciary relationship and a relationship of trust and

full.

confidence with Victoria H., the Estate, and its beneficiaries and heirs, by virtue of, among other
things: (1) Vernon Jr.'s capacity as Victoria H.'s attorney-in-fact under the 1999 POA and
2008 POA; (2) Vernon Jr.'s capacity as Victoria H.'s attorney at law, which formed the source
for legal advice; 7 (3) Victoria H.'s status as a member of VHS along with Vernon Jr. as a
member and manager of VHS; 8 and (4) Vernon Jr.'s relationship of trust and confidence with
Victoria H.
56.

As a result of the foregoing fiduciary relationships, Vernon Jr. had duties

to, among other things, fully, fairly and frankly advise the Court as to all facts and all
information in possession with reference to the heirs of Victoria H. and their whereabouts, not
engage in any self-dealing, act with honesty, loyalty, good faith, and in accordance with sound
business judgment, and deal with Estate assets prudently.

7

St. Luke's Magic Valley Reg'/ Med. Ctr. v. Luciani, 154 P.3d 37, 42, 293 P.3d 661, 666 (2013).
Bushi v. Sage Health Care, PLLC, 146 Idaho 764, 203 P.3d 694 (2009) ("The new act states unequivocally that
members of an LLC owe each other the fiduciary duties of loyalty and care. I.C. § 30--6--409(1)."); see also Idaho
Code Section 30-25-409(d) ("A member shall discharge the duties and obligations under this chapter or under the
operating agreement and exercise any rights consistently with the contractual obligation of good faith and fair
dealing."); Idaho Code Section 30-25-409(a) (stating that a member of a member managed LLC owes members
"duties ofloyalty and care."); Idaho Code Section 30-25-409(i) (stating duties of managers and members in manager
managed LLC's).
8
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57.

Vernon Jr. breached his fiduciary duties. Among other things and not by

way oflimitation, Vernon Jr., individually and/or through or in concert with the Respondents:
•

Used the 2008 POA to unlawfully and fraudulently transfer Victoria H.'s
property to VHS and then removed Victoria H. as a member of VHS,
thereby effecting a transfer of Victoria's property by Vernon Jr. to Vernon
Jr.;

•

Unlawfully removed Victoria H. as a member of VHS after transferring
her property to VHS;

•

Exercised undue influence over Victoria H. in connection with the 1990
Will, the 2008 POA, and other documents and/or transactions;

•

Engaged in self-dealing with respect to Victoria H. and the Estate and
their properties and/or interests;

•

Failed to fully and properly advise Victoria H. as to the risks,
consequences, and ramifications of the 1990 Will;

•

Advised Victoria H. to execute the 1990 Will to make Vernon Jr. the sole
beneficiary only to have the will set aside and the Probate Matter to
proceed intestate, resulting in extraordinarily negative tax consequences
for the Estate (in the millions of dollars range), which continue to accrue
interest and penalties, to the detriment of the Estate and its
heirs/beneficiaries;

•

Engaged in numerous illegal transfers in connection with Victoria H. and
the Estate's properties;

•

Failed to exercise care and proper business judgment in the management
of Victoria H. and the Estate's properties;

•

Co-mingled personal assets with the assets of Victoria H. and the Estate;

•

Used assets belonging to Victoria H. and/or the Estate for personal
purposes;

•

Paid his personal attorneys out of funds drawn from the account ofVHS;

•

Used assets in VHS's accounts for personal and/or non-business purposes;

•

Did not account for rents, profits or other benefits of Victoria H. and/or
the Estate's assets, business, properties, and other enterprises;
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•

Failed to collect and/or account for rents, payments, profits, and other
benefits of Victoria H. and/or the Estate's assets, business, properties, and
other enterprises or, alternatively, collected rents, payments, profits, and
benefits from the foregoing assets, business, properties, and other
enterprises, but has not accounted for the same;

•

Did not submit a tax return for the Estate;

•

Failed to pay the annual fair market value of the assets Vernon Jr.
fraudulently transferred to himselfin 2012;

•

On information and belief, conveyed equity interests to Victoria L. in
Vernon Jr.'s various entities; and

•

Accepted social security payments to Victoria H. after she died.

58.

As a proximate result thereof, Respondents have damaged the Estate in an

amount to be proven at trial but not less than $10,000.00.
COUNT TWO: BREACH OF ORDER APPOINTING SPECIAL ADMINISTRATOR
AND FINDINGS OF FACT AND CONCLUSIONS OF LAW
59.

Petitioner incorporates herein the above allegations as though restated in

60.

On March 9, 2017, Judge Copsey entered an Order Appointing Special

full.

Administrator and its Findings of Fact and Conclusions of Law (which, as noted supra, were
subsequently amended). In those documents, the Court directed, among other things, that:
Vernon K. Smith Jr. and, his surrogate, VHS Properties or any
other L.L.C. or business entity [to] ... surrender to the Special
Administrator any recorded information, including books,
documents, records, and papers, relating to the property of the
Estate and VHS Properties or any other business entity created by
Vernon K. Smith Jr. Vernon K. Smith Jr. and VHS Properties
shall cooperate with Special Administrator as necessary.
61.

The Court also ordered Vernon Jr. or any entity (including but not limited

to VHS) owned, controlled, or managed by Vernon Jr. or his wife, Victoria L., to immediately
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return all personal and real property belonging to his mother, Victoria H., as of July 4, 2012. The
Court then listed certain transfers included in the Court's order.
62.

Respondents have breached and/or violated the Court's Order Appointing

Special Administrator and Findings of Fact and Conclusions of Law. Among other things, on
information and belief, Respondents have not provided all of the documents that this Court
ordered them to submit to the Special Administrator, have failed to cooperate with the Special
Administrator, and have not transferred to the Estate all property referenced by the Court.
63.

Hillen is entitled to a decree from this Court ordering that Respondents,

under penalty of contempt, immediately comply with this Court's Order Appointing Special
Administrator and Findings ofFact and Conclusions of Law.
COUNT THREE: ACCOUNTING, DISGORGEMENT, AND TURNOVER
64.

Petitioner incorporates herein the above allegations as though restated in

65.

Following Victoria H.'s death, Vernon Jr. continued managing and/or

full.

operating businesses, properties, and other enterprises of Victoria H. and/or the Estate.
Vernon Jr. did so without accounting for any profits, monies, rents, and/or benefits earned during
such time. Vernon Jr. likewise failed to pay to the Estate the fair market rental value of
Vernon Jr.'s use of Estate assets from roughly 2012 to 2015. Alternatively, Vernon Jr. has failed
to collect rents, payments, and profits from the foregoing businesses, properties, and other
enterprises.
66.

As a proximate result thereof, the Estate has been damaged in an amount

to be proven at trial but not less than $10,000.00.
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COUNT FOUR: VIOLATION OF THE UNIFORM POWER OF ATTORNEY ACT
67.

Petitioner incorporates herein the above allegations as though restated in

68.

Victoria H. executed the 1999 POA on July 15, 1999---drafted by

full.

Vernon Jr.-when she was 85 years old.
69.

Victoria H. executed the 2008 POA-also drafted by Vernon Jr.-when

she was nearly 95 years old.
70.

Each Power of Attorney designated Vernon Jr. as Victoria H.'s attorney-

71.

Idaho Code§ 15-12-101, et seq., sets forth the Uniform Power of Attorney

72.

Idaho Code § 15-12-114 sets forth the duties of an agent appointed under a

in-fact.

Act.

power of attorney. The provision states, in relevant part:
(1) Notwithstanding provisions in a power of attorney, an agent
that has accepted appointment shall:
(a) Act in accordance with the principal's reasonable expectations
to the extent actually known by the agent and, otherwise, in the
principal's best interest;
(b) Act in good faith; and
(c) Act only within the scope of authority granted in the power of
attorney.

(2) Except as otherwise provided in the power of attorney, an agent
that has accepted appointment shall:
(a) Act loyally for the principal's benefit;
(b) Act so as not to create a conflict of interest that impairs the
agent's ability to act impartially in the principal's best interest;
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(c) Act with the care, competence and diligence ordinarily
exercised by agents in similar circumstances;
(d) Keep a record of all receipts, disbursements and transactions
made on behalf of the principal;
(e) Cooperate with a person that has authority to make health care
decisions for the principal to carry out the principal's reasonable
expectations to the extent actually known by the agent and,
otherwise, act in the principal's best interest; and
(f) Attempt to preserve the principal's estate plan, to the extent
actually known by the agent, if preserving the plan is consistent
with the principal's best interest based on all relevant factors,
including:

(i) The value and nature of the principal's property;
(ii) The principal's
maintenance;

foreseeable

obligations

and need

for

(iii) Minimization of taxes, including income, estate, inheritance,
generation-skipping transfer and gift taxes; and
(iv) Eligibility for a benefit, a program or assistance under a statute
or governmental regulation.
73.

Vernon Jr. breached and abused his common law and statutory duties as

Victoria H.'s appointed agent under the foregoing statute on the grounds hereinbefore, including,
but not limited to, acting outside the scope of his authority, failing to act in good faith, using the
2008 POA to effectuate a :fraudulent transfer or "gift" of Victoria H.'s property to Vernon Jr.,
other Respondents, or anyone, and using the 2008 POA to disgorge Victoria H. of any interest in
the entity or entities to which Vernon Jr. transferred Victoria H.'s properties. As this Court
concluded in its Order Granting Partial Summary Judgment, Vernon Jr. had no authority under
the 2008 POA to gift Victoria H.'s property. See e.g. I.C. § 15-12-201, et seq.
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74.

As a proximate result thereof, the Estate has been damaged in an amount

to be proven at trial but not less than $10,000.00. 9
COUNT FIVE: MALPRACTICE
75.

Petitioner incorporates herein the above allegations as though restated in

76.

Vernon Jr. and Victoria H. had an attorney-client relationship.

77.

Vernon Jr. breached the foregoing relationship and all duties arising from

full.

the same on the grounds hereinbefore stated, including, but not limited to: (1) exercising undue
influence and duress over Victoria H.; (2) providing legal services and advice despite the
existence of a conflict of interest; (3) overreaching or otherwise breaching his relationship of
trust and confidence and fiduciary duties to the client; and (4) engaging in self-dealing.
78.

As a direct and proximate result, Victoria H. and/or the Estate have been

damaged in an amount to be proven at trial but not less than $10,000.00.
COUNT SIX: CONVERSION
79.

Petitioner incorporates herein the above allegations as though restated in

80.

As described above, Vernon Jr. illegally transferred all of Victoria H.'s

full.

property to himself or an entity or entities in which Vernon Jr. holds an interest. This property
9

This Court previously:
set aside all 'gifts' or transfers [of] Victoria H. Smith's property made pursuant
to the 2008 Power of Attorney, effective immediately. The Court further orders
all property returned to the estate and that no party transfer any of that property
without order of this Court. Finally, the Court orders Vernon K. Smith Jr. [to]
provide an accounting, receipts, etc. to the Court within 30 days of this Order.

Order Granting Partial Summary Judgment (July 19, 2016) at 17. Although this Court previously entered such relief,
out of an abundance of caution, the Estate requests that the Court enter the foregoing relief, pursuant to this Petition
as well so that, to the extent the Court's Order Granting Partial Summary Judgment does not bind all Respondents, it
does so now.
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includes but is not limited to all property described in Exhibit G to this pleading along with
personal property, such as equipment and other items that belong to the Estate, but which are in
possession of Respondents.
81.

At all relevant times, Victoria H. and/or the Estate were the rightful

owners of the the foregoing property and entitled to possession of the same. Such property had
significant value.
82.

As a direct and proximate result of this conversion, Victoria H. and/or the

Estate have been damaged in amounts including, but not limited to, the reasonable value for all
of converted property, which amount shall be proven at trial, but shall not be less than
$10,000.00.
COUNT SEVEN: NEGLIGENCE
83.

Petitioner incorporates herein the above allegations as though restated in

84.

By taking control of all of Victoria H.'s and/or the Estate's property,

full.

exercising power, dominion, and control over Victoria H., and assuming control of her and/or the
Estate's properties, affairs, and businesses, Vernon Jr. had a duty to, among other things,
maintain, store, and care for such property as would a reasonable person.
85.

Vernon Jr. breached his duties by, among other things, failing to maintain,

store, and care for such property by, among other things, transferring all of the property out of
Victoria H.'s possession as described above, failing to manage Victoria H.'s and/or the Estate's
properties, businesses, and affairs with due care, engaging in self-dealing, failing to file an Estate
tax return, and otherwise engaging in the acts and omissions hereinbefore outlined.
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86.

Vernon Jr.'s acts and omissions were both a direct and proximate result of

injuries sustained by Victoria H. and/or the Estate.
87.

Victoria H. and/or the Estate suffered actual loss and damages as a result

of Vernon Jr.'s conduct in an amount to be proven at trial, but in no event less than $10,000.00.
COUNT EIGHT: FRAUD BY MISREPRESENTATION

88.

Petitioner incorporates herein the above allegations as though restated in

89.

The July 2012 Property Assignment and July 2012 Membership

full.

Assignment contained false statements of fact. Each state that Vernon Jr. had authority to
transfer all of Victoria H.'s property and all of Victoria H.'s membership in VHS. Vernon Jr. had
no such authority.
90.

The false statements in the July 2012 Property Assignment and July 2012

Membership Assignment were material because, among other things, they directly resulted in the
transfer of all of Victoria H.'s property being illegally transferred out of her possession and are
the basis by which Vernon Jr. could enter into the transaction in the first instance.
91.

Vernon Jr. knew of the falsity of his statements. Victoria H. did not.

92.

Vernon Jr. made these statements with the intent to induce reliance

thereupon. Additionally, by having such documents notarized, Vernon Jr. made the statements to
induce the notarizing officers to rely upon them and grant him the notarization sought.
93.

Victoria H. was unaware of the falsity of these statements.

94.

Victoria H. relied upon the false statements and such reliance was

justified.
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95.

Victoria H. and the Estate were damaged as a direct and proximate result

ofVemon Jr.'s fraudulent conduct.
96.

The amount of such damages will be proven at trial, but is in no event less

than $10,000.00.
COUNT NINE: STATUTORY FRAUD
97.

Petitioner incorporates herein the above allegations as though restated in

98.

Idaho Code § 15-1-106 states:

full.

Whenever fraud has been perpetrated in connection with any
proceeding or in any statement filed under this code or if fraud is
used to avoid or circumvent the provisions or purposes of this
code, any person injured thereby may obtain appropriate relief
against the perpetrator of the fraud or restitution from any person
(other than a bona fide purchaser) benefitting from the fraud,
whether innocent or not. Any proceeding must be commenced
within two (2) years after the discovery of the fraud, but no
proceeding may be brought against one not a perpetrator of the
fraud later than five (5) years after the time of commission of the
fraud. This section has no bearing on remedies relating to fraud
practiced on a decedent during his lifetime which affects the
succession of his estate.
I.C. § 15-1-106.
99.

Vernon Jr. perpetrated fraud by virtue of the actions hereinbefore stated,

among others, including, but not limited to: (1) claiming the Estate had no property to probate
when the Estate did have property to probate; (2) claiming that he personally owned the Estate's
property, which he had illegally transferred to himself and any associated conduct, statements or
omissions; and (3) initiating probate for Victoria H.'s Estate because, by initiating the
proceedings and falsely claiming that the estate had no assets, he sought to avoid Title 15's
succession and administration requirements.
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100.

Vernon Jr. benefitted from the above-described fraud because his fraud

was allowed to stand and he remained in wrongful possession of all of Victoria H.'s and/or the
Estate's property without having been subjected to the statutory requirements of the Uniform
Probate Code, Idaho Code Title 15.
101.

The Estate has been damaged as a direct and proximate result of

Vernon Jr.'s fraud. The Estate is entitled to damages in an amount to be proven at trial, but not
less than $10,000.00.
COUNT TEN: FRAUD BY OMISSION

102.

Petitioner incorporates herein the above allegations as though restated in

103.

As a fiduciary of Victoria H., Vernon Jr. had a duty to disclose all material

full.

facts, including, but not limited to, all facts associated with his lack of authority, his breaches of
fiduciary duties including, his self-dealing, his breaches of loyalty and good faith, and his intent
to use the 2008 POA to effectively steal his mother's property.
104.

Vernon Jr. failed to disclose material facts.

105.

Victoria H. relied on those omissions of fact in signing the 1990 Will and

the Powers of Attorney at issue in this case.
106.

As a direct and proximate result, Victoria H. and/or the Estate have

suffered damages in an amount to be proven at trial, but not less than $10,000.00.
COUNT ELEVEN: CONSTRUCTIVE FRAUD

107.

Petitioner incorporates herein the above allegations as though restated in

full.
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108.

Vernon Jr. had fiduciary duties to Victoria H. associated with his role as

Victoria H.'s attorney-in-fact, attorney-in-law, and the relationship of trust and confidence
between Victoria H. and Vernon Jr.
109.

Vernon Jr. breached those duties by engaging in, among other things, the

acts, omissions, and conduct hereinbefore set forth in this pleading.
110.

As a proximate result of Vernon Jr.'s conduct, Victoria H. and/or the

Estate have suffered damages in an amount to be proven at trial, but not less than $10,000.00.
COUNT TWELVE: UNJUST ENRICHMENT
111.

Petitioner incorporates herein the above allegations as though restated in

112.

As described in greater detail above, Vernon Jr. fraudulently transferred

full.

all of Victoria H.'s and/or the Estate's property and membership in VHS to himself. This was
done for nominal or no consideration. Vernon Jr. used and continues to use property belonging to
Victoria H. and/or the Estate. Vernon Jr. acquired and continues to acquire rents, profits, and
other benefits from the Estate's assets. In exchange, Vernon Jr. has remitted nothing to the
Estate.
113.

Vernon Jr. recognized and appreciated the foregoing benefits.

114.

Acceptance of such benefits occurred under circumstances in which it was

inequitable for Vernon Jr. to retain the value of such benefits without payment to the Estate of
the value thereof.
115.

The amount of such unjust enrichment will be proven at trial, but in no

event is less than $10,000.00.
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COUNT THIRTEEN: CONSTRUCTIVE TRUST
116.

Petitioner incorporates herein the above allegations as though restated in

117.

As discussed above in greater detail, any property was transferred by the

full.

July 2012 Property Assignment was obtained by Vernon Jr. and Respondents through actual
fraud, misrepresentations, concealments, taking advantage of the position of trust he held with
respect to Victoria H., and other circumstances rendering it unconscionable.
118.

Vernon Jr.'s wrongful actions with respect to the property transferred by

the July 2012 Property Assignment thereby justify the imposition of a constructive trust with
respect to any such property still in Vernon Jr.'s possession.
COUNT FOURTEEN: RICO (18 U.S.C. § 1962(c) & (d))
119.

Petitioner incorporates herein the above allegations as though restated in

120.

Vernon Jr.'s conduct alleged above constitutes engagement in a pattern of

full.

racketeering activity under U.S.C. § 1962. Vernon Jr.'s conduct constitutes indictable acts under
18 U.S.C. § 1961(1)(B) in that, among other things and without limitation his acts relate to
engaging in monetary transactions in property derived from unlawful activity. Vernon Jr.'s
racketeering activity constitutes a pattern because the acts, omissions, and conduct at issue:
(1) occurred at least two times in the past ten years; (2) had the same purpose, participants,
victims, or methods of commission; and/or (3) occurred over a substantial period of time.
121.

As a direct and proximate result of Vernon Jr.'s pattern of racketeering

activity, the Estate has suffered damages in an amount to be proven at trial and the Estate is
entitled to treble damages, attorney fees, and costs, pursuant to 18 U.S.C. § 1964(c).
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COUNT FIFTEEN: RACKETEERING ACT (I.C. § 18-7804(b) & (c))

122.

Petitioner incorporates herein the above allegations as though restated in

123.

Vernon Jr.'s conduct alleged above constitutes engagement in a pattern of

full.

racketeering activity under Idaho Code § 18-7804. Vernon Jr.'s conduct constitutes indictable
acts under Idaho Code § 18-7803(a)(2) & (10). Vernon Jr.'s racketeering activity constitutes a
pattern because the acts, omissions, and conduct at issue: (1) occurred at least two times in the
past five years; (2) had the same purpose, participants, victims, or methods of commission;
and/or (3) occurred over a substantial period oftime.
124.

As a direct and proximate result of Vernon Jr.'s pattern of racketeering

activity, the Estate has suffered damages in an amount to be proven at trial and the Estate is
entitled to treble damages, attorney fees, and costs, pursuant to Idaho Code § 18-7805(a).
COUNT SIXTEEN: FRAUDULENT TRANSFERS

125.

Petitioner incorporates herein the above allegations as though restated in

126.

Idaho adopted the Uniform Fraudulent Transfer Act at Idaho Code §

full.

55-901, et seq., Idaho Code Section 55-906 states:
Every transfer of property, or charge thereon made, every
obligation incurred, and every judicial proceeding taken, with
intent to delay or defraud any creditor or other person of his
demands, is void against all creditors of the debtor ....
I.C. § 55-906; see also I.C. § 55-913(1) (stating that a transfer made or obligation incurred by a
debtor is fraudulent if the debtor made the transfer or incurred the obligation "[w ]ith actual intent
to hinder, delay, or defraud any creditor of the debtor").
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127.

All transfers of property since 2012 to the present from Victoria H. and/or

the Estate to Respondents violate the Uniform Fraudulent Transfers Act on the grounds that they
were made with the intent to delay or defraud creditors and/or other persons.
128.

Such transfers include the transfers hereinbefore stated, including, but not

limited to, all transfers of property made, directly or indirectly, pursuant to the referenced powers
of attorney, the Quitclaim Deeds, the July 2012 Property Assignment, the July 2012 Membership
Assignment, all transfers of property emanating from any of the foregoing transfers, all transfers
of property between Vernon Jr. and his wife Victoria L. at all involving property in which
Victoria H. and/or the Estate had or currently have an interest or any entities to holding an
interest in such entities, any other fraudulent transfers of property or interests that may be
ascertained via discovery, and all transfers identified in the Findings of Fact and Conclusions of
Law.
129.

The Estate is entitled to a decree from this Court voiding the foregoing

transfers. In addition, the Estate is entitled to an award of damages proximately resulting from
Respondents' fraud in an amount to be proven at trial, but not less than $10,000.00.
COUNT SEVENTEEN: BREACH OF THE POWER OF ATTORNEY

130.

Petitioner incorporates herein the above allegations as though restated in

131.

This Court previously determined that Vernon Jr. violated the 2008 POA

full.

by virtue, among other things, of his acts and omissions taking place in approximately July of
2012.
132.

Such violations are a material breach of the 2008 POA.
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133.

As a direct and proximate result of the foregoing breach, the Estate has

been damaged in an amount to be proven at trial, but not less than $10,000.00.
COUNT EIGHTEEN: DECLARATORY RELIEF
134.

Petitioner incorporates herein the above allegations as though restated in

135.

Idaho Code § 10-1201, et seq., authorizes Idaho Courts to declare rights,

full.

status, and other legal relations between and among individuals, entities, and other interested
parties.
136.

The Estate is entitled to a decree stating, among other things, that: (1) all

fraudulent transfers identified in this Petition and all property transferred, gifted or encumbered,
pursuant to the 2008 POA, to the extent not previously done, are null and void; and (2) all
property transferred, gifted or encumbered, pursuant to the 2008 POA is property of the Estate.
COUNT NINETEEN: CIVIL CONSPIRACY
13 7.

Petitioner incorporates herein the above allegations as though restated in

138.

Vernon Jr., together with the remaining Respondents, had an express or

full.

implied understanding to jointly engage in the conduct described in this Petition.
139.

The facts of this case demonstrate an agreement between two or more

individuals/entities to accomplish an unlawful objective or to accomplish a lawful objective in an
unlawful manner.
140.

As a result, Vernon Jr. is jointly and severally responsible for the wrongful

acts and/or omissions outlined in this Petition by any ofthe Respondents.
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COUNT TWENTY: ALTER EGO

141.

Petitioner incorporates herein the above allegations as though restated in

142.

There is a unity of ownership and interest between Vernon Jr. and the

full.

entity Respondents to the degree that the separate personalities of the entities and individuals no
longer exist. Among other things, Vernon Jr. has used business assets for personal use and Estate
assets for both personal and business. Vernon Jr. paid his personal counsel using a check drawn
from VHS' s business account.
143.

As a result, the conduct, actions, and debts of Vernon Jr. can be imputed to

the entity Respondents and vise versa.
ATTORNEYS' FEES AND COSTS

In order to assert his rights in this matter, it has been necessary for Hillen to retain
counsel. Hillen requests an award of reasonable costs and attorneys' fees pursuant to Idaho Code
§§ 12-120(3), 12-121, 12-123, 15-3-720, and any other provision or agreement providing for an

award of fees and costs.
RESERVATION FOR PUNITIVE DAMAGES

Hillen reserves the right to amend this Petition to add a claim for punitive
damages.
PRAYER FOR RELIEF

WHEREFORE, Petitioner prays for a judgment/decree:
1.

Consistent with the legal, equitable, and statutory relief requested in this

Petition, including, but not limited to a judgment/decree: (a) consisting of a money judgment in
an amount to be proven at trial, but not less than $1 0,000.00; (b) setting aside all fraudulent
transfers identified in this Petition and all property transferred, gifted or encumbered, pursuant to
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the 2008 POA, to the extent not previously done; (c) awarding the Estate the fair market rental
value for all Estate assets Vernon Jr. used, directly or indirectly, from 2012 to the present;
(d) decreeing that all property transferred, gifted or encumbered, pursuant to the 2008 POA is
property of the Estate, to the extent not previously done; (e) accounting and paying to the Estate
all profits, rents, payments, and/or benefits acquired, directly or indirectly, while managing or
overseeing the Estate's assets, properties, businesses and/or ventures; and (f) awarding the Estate
the amount of interest and penalties it will have to pay by virtue of Vernon Jr.'s failure to file an
Estate tax return;
2.

That awards Hillen his reasonable attorneys' fees and costs in litigating

this dispute and/or reimburse the Estate for the fees and costs incurred in this litigation; and
3.

That includes such further relief as this Court deems just and equitable.

DATED this 15th day of May, 2017.
GIVENS PURSLEY LLP

By:r;-a~

Randall A. Pet'IlTI ~irm
Attorneys for Petitioner
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 15th day of May, 2017, I caused a true and
correct copy of the foregoing PETITION AGAINST VERNON K. SMITH, JR., AND
OTHER ASSOCIATED INDIVIDUALS OR ENTITIES (MAY 15, 2017) to be served by the
method indicated below, and addressed to the following:
VERNON K. SMITH, JR.
Attorney at Law
1900 West Main Street
Boise, Idaho 83 702
Personal Representative ofEstate ofVernon K.
Smith, Sr. and attorneys for David Gibson

[ ]
[ ]
[ ]
[ ]
[X]

U.S. Mail
Facsimile: (208) 345-1129
Hand Delivery
Overnight Delivery
Email/ iCourt: vls59@live.com

RORY JONES and ERIKA JUDD
JONES, GLEDHILL, FURMAN P.A.
225 North 9th Street, #820
Boise, Idaho 83 702
Attorneys for Vernon K. Smith, Jr.

[ ] U.S. Mail
[ ] Facsimile: (208) 331-1529
[ ] Hand Delivery
[ ] Overnight Delivery
[X] Email/ iCourt: rjones@idalaw.com;
ejudd@idalaw.corn

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 West Explorer Drive
Boise, Idaho 83713
Attorneys for Joseph H Smith

[ ]
[ ]
[ ]
[ ]
[X]

Ronald L. Swafford
Swafford Law, PC
655 S. Woodruff Ave.
Idaho Falls, Idaho 83401
Attorneys for Sharon Bergmann

U.S. Mail
Facsimile: (208) 345-9564
Hand Delivery
Overnight Delivery
Email/ iCourt: aellis@aellislaw.com

] U.S. Mail
] Facsimile: (208) 524-4131
] Hand Delivery
[ ] Overnight Delivery
[X] Email/ iCourt:
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THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT OF
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THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

4
5
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IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

7

8

CASE NO. CV-IE-2014-15352
ORDER APPOINTING SPECIAL
ADMINISTRATOR

Deceased.
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On March 9, 2017, the Court held Victoria H. Smith's February 14, 1990 holographic will
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to be the product of Vernon K. Smith, Jr.'s undue influence. Therefore, the Court ruled the will
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invalid and further ruled that Victoria H. Smith died intestate.
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Given the history of this case and the Court's finding

that Vernon K. Smith, Jr.
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improperly and illegally transferred all of his mother's assets effectively to himself on July 4,
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2012, the Court finds that an emergency exists requiring her assets be restored to the Estate and
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be supervised until a personal representative can be appointed.

17
18

19
20

21

22
23
24

25
26
27

28
29

30

Therefore, the Court appoints the current Court Master, Noah Hillen, as a special
administrator pursuant to I. C. § 15-3-6 I 4(b). The Court further orders that he have the same
authority as a Personal Representative to perform the following particular acts:

THEREFORE, THE COURT HEREBY ORDERS:
1. Once the Special Administrator has located all the Estate's property and returned it to
the Estate, the Special Administrator shall not encumber or otherwise transfer or
distribute any property from the Estate without the Court's approval.
2. The Special Administrator shall hire an appraiser or appraisers to determine the
Estate's value.
3. The Court grants to the Special Administrator all powers and authorities statutorily
granted to a Personal Representative except the power to distribute, dispose of or
otherwise encumber Victoria H. Smith's property. See I.C. § 15-3-701, et. seq. In
addition, the Court more specifically grants the Special Administrator the following
powers and authorities to accomplish the Court's Order:
a. Issue subpoenas, take depositions, engage in discovery, and hire professionals
to locate, identify, and inventory Victoria H. Smith' s property (real and
personal) as it existed on July 3, 2012, and all remaining property of the Estate.
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b. File appropriate legal documents, to restore all of Victoria H. Smith's property
as it existed on July 3, 2012, to her Estate. This includes but is not limited to
quit claim deeds and lis pendens.
c. Do all other acts and take all measures necessary or proper for the efficient
performance of his duties under this Order.
d. Supervise the administration of the Estate's assets, as identified, including any
assets in VHS Properties or other entities. This supervision includes hiring a
property manager or managers, appraisers and such other professional as may
be necessary to properly manage such properties.
e. All profits and rents, etc. shall be placed in a trust account to preserve them for
distribution.
4. The Special Administrator is empowered to maintain legal actions and hire counsel, if
necessary, to recover possession of property held by Vernon K. Smith, Jr., his wife, or
any business entity as a result of the unlawful transfers Vernon K. Smith, Jr. made in
July 2012. See I.C. § 15-3-709.
5. Special Administrator's compensation and reimbursement of expenses shall be subject
to Court approval. Compensation for the Special Administrator shall be at the rate of
$225/hour and $85/hour for any paralegal work. Special Administrator shall also be
entitled to recover all reasonable costs and expenses. Joseph H. Smith and Vernon K.
Smith, Jr. shall equally pay Special Administrator's compensation and costs within
seven days of the approval of such fees and costs by this Court. Should either fail to
timely pay such fees and costs, then such fees and costs shall be payable from the
assets of the Estate and shall reduce the amount of any inheritance the offending party
receives from the Estate.
6. The Special Administrator shall issue monthly reports and a final report to the Court
as the property is located and identified and at such other times as the Court may
request.
7. Vernon K. Smith, Jr. and, his surrogate, VHS Properties or any other L.L.C. or
business entity shall surrender to the Special Administrator any recorded information,
including books, documents, records, and papers, relating to property of the Estate and
VHS Properties or any other business entity created by Vernon K. Smith, Jr. Vernon
K. Smith, Jr. and VHS Properties shall cooperate with Special Administrator as
necessary.
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IT IS SO ORDERED.
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Dated this 9th day of March 2017.
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Fourth Jud icial District, Ada County
CHRI STOPHER D. RICH, Clerk

IN THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,

Case No. CV-IE-2014-15352

AMENDED 1 FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

Deceased.

APPEARANCES
FOR VERNON K. SMITH, JR.:

Vernon K. Smith, Jr.

Attorney at Law

Rory R. Jones
Erika P. Judd

JONES + GLEDHILL + FUHRMAN + GOURLEY, P.A.

FOR JOSEPH H. SMITH:

Allen B. Ellis

ELLIS LAW, PLLC

Christ T. Troupis

TROUPIS LAW OFFICE, P A

The Court conducted a court trial beginning October 25, 2016, and concluding on October
26,2016.
The parties simultaneously filed closing arguments and proposed findings of fact on
January 20, 2017, and rebuttals by February 3, 2017. The Court took the matter under advisement
on February 6, 2017.
Based on the testimony, the Court's determination of credibility, the record, the argument,
and the law, the Court fmds the following facts were established by a preponderance of the
evidence. The Court further concludes after applying the law to those facts, Victoria H. Smith's

1
The Court is amending this document to correct several typographical/clerical errors occurring on this page and the
following page. On this page, the amendment changes the court in the caption from District Court to Magistrate Court
and the dates of the court trial. On the following page, the amendment corrects the date the property subject to
restoration is determined to make it consistent with the Court's existing findings of fact. The rest of the document is
unchanged.
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holographic will was the product of undue influence by her son, Vernon K. Smith, Jr., and further
holds the will is invalid. The Court finds, therefore, Victoria H. Smith died intestate.
The Court, therefore, orders that all property transfers made pursuant to any power of
attorney from 2012 forward or any property transfers or sales of Victoria H. Smith's estate
following her death are declared null and void. All of her property as it existed prior to the illegal
transfers are set aside and are null and void. The Court, therefore, orders Vernon K. Smith, Jr., or
any entity (including, but not limited to, VHS Properties L.L.C.) owned, controlled, or managed
by Vernon K. Smith, Jr. or his wife, Victoria L. Smith, to immediately return all personal and real
property belonging to his mother, Victoria H. Smith, as of July 3, 2012, to his mother's estate,
including:
•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's real or personal property as it existed on July 3, 2012, to his current wife,
Victoria Smith.

•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's property as it existed on July 3, 2012, to any business entity.

•

any transfers, sales, gifts, or encumbrances, Vernon K. Smith, Jr. made of his
mother's property as it existed on July 3, 2012, to any third party.

•

any transfers, sales, gifts, or encumbrances, any business entity made of his
mother's property as it existed on July 3, 2012, to any party, including but not
limited to Vernon K. Smith, Jr.'s wife, Victoria Smith, or any other business entity.

By use of the word transfer, the Court includes, but is not limited to, sales, encumbrances,
gifts and leases of any kind.
The Court further orders the Special Administrator appointed by this Court to locate all
such property, to provide an accounting, to take whatever legal action is necessary to return all of
Victoria H. Smith's property, real and personal, to her Estate, and to act as temporary personal
representative until the Court appoints a personal representative.

PROCEDURAL BACKGROUND
On August 13, 2014, Sharon Bergmann, 2 as a creditor, petitioned the probate court for
appointment of special administrator and assignment of powers and duties. Bergmann claimed that
Vernon K. Smith, Jr. possessed Victoria H. Smith's will and she wanted it probated.

2

Bergmann is Vernon K. Smith,Jr.'s ex-wife. She claimed she has an unsatisfied judgment against him.
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On October 3, 2014, Joseph Haverl Smith ("Joseph"), petitioned the court to appoint him
as his mother's personal representative. He asserted that his younger brother, Vernon K. Smith, Jr.
("Vernon"), possessed his mother's original will which Joseph claimed was obtained through his
brother's undue influence. Joseph asked the court to rule the will invalid and further rule that his
mother died intestate. I.C. § 15-3-404.
Bergmann withdrew her petition on October 14, 2014, but requested she receive, as an
interested party, notice of all pleadings and other materials filed in this case. The probate
Magistrate granted her request.
On October 24, 2014, Vernon also applied for formal probate of his mother's holographic
will and, as sole heir, requested he be appointed the personal representative. I.C. § 15-3-402.
Joseph, his brother, objected and again claimed her will was the product of his brother's "undue
influence, duress, or coercion." However, Joseph did not challenge the will's authenticity.
On November 19, 2014, Joseph objected to Vernon's application for formal probate of
Victoria H. Smith's will and request for formal appointment as her personal representative. He
again claimed the will was obtained by undue influence.
Vernon moved for summary judgment and requested the Magistrate dismiss Joseph's
undue influence claim. On December 14, 2015, the magistrate court denied summary judgment
and found there was a genuine issue of material fact as to whether the holographic will was the
product of the undue influence. The Magistrate revealed he knew one of the potential witnesses
quite well and that the witness had dinner at his home every Sunday. Vernon moved to disqualify
the Magistrate for cause and the magistrate disqualified himself. The Administrative Judge
reassigned the case to this Court.
Joseph requested a jury trial and Vernon objected. The Court heard argument on February
22, 2016, and denied Joseph's motion on March 1, 2016.
On May 2, 2016, Vernon moved to dismiss Joseph's challenge under I.R.C.P. 12(b)(6).
The Court orally denied his motion on July 11, 2016. Joseph filed a Motion for Partial Summary
Judgment asking the Court to rule that his mother's 2008 power of attorney to Vernon did not
include authority to gift her property and, thus, any "gifts" made pursuant to that power of
attorney are null and void. The Court heard argument on July 11, 2016, and initially indicated it
would consider additional argument. However, on July 13, 2016, after reviewing the pleadings
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agam and completing additional research, the Court gave notice it intended to rule without
additional argument.
On July 19, 2016, the Court granted Joseph's motion and ruled that the 2008 power of
attorney did not empower Vernon to "gift" Victoria's property. Therefore, the Court set aside all
transfers or gifts of her property. The Court further found that all Victoria's property transferred
pursuant to that 2008 power of attorney is part of the estate. The Court further ordered that neither
Vernon nor any member of the various limited liability companies, or anyone on behalf of those
companies, take any actions with respect to that property pending a determination of the validity
of Victoria H. Smith's holographic will. Finally, the Court ordered Vernon prepare a complete
accounting for all Victoria H. Smith's property within thirty (30) days. I. C. § 15-12-114(8).
Vernon moved the Court to reconsider its decision which the Court denied on October 12,
2016.
On October 14, 2016, the Court ruled that Vernon's pleadings and the record created a
rebuttable presumption of undue influence. The Court found that Vernon is a beneficiary (in this
case the sole beneficiary) of Victoria's will and is also her fiduciary. Therefore, Vernon, as the
proponent of the will, bears the burden of rebutting the presumption. See In re Estate of Conway,
152 Idaho 933, 938-39, 277 P.3d 380, 385-86 (2012).
THE COURT GRANTS VERNON K. SMITH, JR.'S MOTION IN LIMINE IN PART.
Prior to trial, Vernon K. Smith, Jr. filed and argued a motion in limine, asking the Court to
limit the evidence it considered to a specific time frame surrounding the will's execution. The
Court deferred 3 its decision until trial. In particular, the Court expressed concern that some
evidence outside a particular time frame may be considered for other purposes and that since this
was a court trial, 4 even if evidence was admitted, the Court would not consider inadmissible or
irrelevant evidence in its decision.

3

When considering a motion in limine, a trial court may "decide that it is inappropriate to rule in advance on the
admissibility of evidence based on a motion in limine" and "may defer [its] ruling until the case unfolds and there is a
better record upon which to make [its] decision." State v. Boehm, 158 Idaho 294,301--02,346 P.3d 311,318--19 (Ct.
App. 2015) quoting State v. Hester, 114 Idaho 688, 700, 760 P.2d 27, 39 (1988).

4

The admission of evidence is largely discretionary in a court trial. In Guillard v. Department of Employment, 100
Idaho 647, 603 P.2d 981 (1979), the Supreme Court stated:
Although Idaho has no discernible evidentiary rules applicable in non-jury civil cases, it is clear that
the rules in non-jury cases regarding admission of evidence are more liberal than in jury cases. G.
Bell, HANDBOOK OF EVIDENCE FOR THE IDAHO LAWYER 14 (1972). For example, this Court will not
reverse a trial court in a non-jury case on the basis of an erroneous admission of evidence unless it
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Determining whether a will is the product of undue influence often involves highly
circumstantial evidence from which undue influence can be inferred. Idaho has long recognized
that:
It follows from the very nature of the thing that evidence to show undue influence
must be largely, in effect, circumstantial. It is an intangible thing, which only in the

rarest instances is susceptible of what may be termed direct or positive proof. The
difficulty is also enhanced by the fact, universally recognized, that he who seeks to
use undue influence does so in privacy. He seldom uses brute force or open threats
to terrorize his intended victim, and if he does he is careful that no witnesses are
about to take note of and testify to the fact. He observes, too, the same precautions
if he seeks by cajolery, flattery, or other methods to obtain power and control over
the will of another, and direct it improperly to the accomplishment of the purpose
which he desires[.]
In re Estate of Randall, 60 Idaho 419, 429, 93 P.2d 1, 5 (1939) quoted with approval in Gmeiner v.
Yacte, 100 Idaho I, 5, 592 P.2d 57, 61 (1979). Because direct evidence rarely exists,
[d]eclarations not confined to the time of the execution of the will, including those
made both before and after, may be received provided they are not too remote to
throw light upon the mental condition of the testator at the time of the execution of
the will. 4 Jones COMMENTARIES ON EVIDENCE § 1614 (2d ed. 1926), and In re
Lunders' Estate, 74 Idaho 448,263 P.2d 1002 (1953).
King v. MacDonald, 90 Idaho 272, 278-79, 410 P.2d 969, 972 (1965).
In determining whether Vernon exerted undue influence upon his mother when she
executed her will, the Court, sitting as the fact fmder, is not limited to the actual time the will was
executed. Thus, the Court may consider facts bearing upon undue influence both before and after
execution so long as those facts tend to show such influence when the will was executed and are
not too remote. In re Estate of Conway, 152 Idaho 933, 941, 277 P.3d 380, 388 (2012) citing King
v. MacDonald, 90 Idaho 272, 278-79,410 P.2d 969, 972 (1965). As the Idaho Supreme Court has
found:
Evidence relevant to the question of undue influence includes:
[T]he age and physical and mental condition of the one alleged to have been
influenced, whether he had independent or disinterested advice in the
transaction, the providence or improvidence of the gift or transaction, delay in
appears that the opposing party was misled or surprised in a substantial part of its case, or that the
trial court materially relied on the erroneously admitted evidence. Duthweiler v. Hanson, 54 Idaho
46, 28 P.2d 210 (1933). In trials before the court, it is presumed that the trial court did not consider
incompetent or inadmissible evidence in making its findings. Isaacson v. Obendorf, 99 Idaho 304,
581 P.2d 350 (1978); Shrum v. Wakimoto, 70 Idaho 252, 215 P.2d 991 (1950).
Guillard, 100 Idaho at 650, 603 P.2d at 984.
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making it known, consideration or lack or inadequacy thereof for any contract
made, necessities and distress of the person alleged to have been influenced, his
predisposition to make the transfer in question, the extent of the transfer in
relation to his whole worth, failure to provide for his own family in the case of a
transfer to a stranger, or failure to provide for all of his children in case of a
transfer to one of them, active solicitations and persuasions by the other party,
and the relationship of the parties.
Gmeiner, 100 Idaho at 7, 592 P.2d at 63 (quoting 25 Am.Jur.2d Duress and Undue
Influence§ 36 at 397 (1966)).
In re Estate of Conway, 152 Idaho 933, 939, 277 P.3d 380, 386 (2012).

At trial, the Court allowed the parties great latitude in presenting their evidence. After
reviewing the transcript, the law and the parties' arguments, however, some of the evidence is too
remote in time to directly prove the elements of undue influence. Therefore, the Court now grants
Vernon K. Smith, Jr.'s motion in limine in part. For the purposes of determining the existence of
undue influence, the Court only considered competent evidence, and any inferences arising from
that evidence, beginning approximately one year prior to and up to six (6) months after Victoria H.
Smith executed her holographic will on February 14, 1990.
However, that does not mean that later evidence is not relevant for other purposes. Once
competent evidence of undue influence at the time Victoria H. Smith executed her will exists,
even evidence remote in time may in fact corroborate or reinforce the Court's finding that Vernon
K. Smith, Jr. exerted undue influence when the will was made. It may also establish an unbroken
chronology or the continuing nature of their relationship. See e.g., In re Heineman's Estate, 13
N.W.2d 569,572 (Neb. 1944).
In fact, events occurring after the will's execution may be compelling evidence that the
proponent, Vernon K. Smith, Jr., had continuing control over his mother's thought process for a
period prior to its execution until her death. See Estate of Baker, 131 Cal.App.3d 471, 481, 182
Cal.Rptr. 550, 557 (Ct. App. 1982); In re Estate of Mooney, 453 N.E.2d 1158, 1162 (1983); In re
Ferrill, 640 P.2d 489, 497 (N.M. 1981); In re Estate of Jones, 320 N.W.2d 167, 170 (S.D. 1982);
Wilhoit v. Fite, 341 S.W.2d 806, 818 (Mo. 1960) (events taking place subsequent to execution

admissible to show general plan by defendant to obtain all decedent's property and to show the
continuing relationship between testatrix and defendant); Haines v. Hayden, 54 N.W. 911, 914-15
(Mich. 1893) (evidence of events subsequent to execution tended to "fortify antecedent
indications" of fraud and undue influence). For example, many courts find "[e]vidence which
tends to show that the beneficiary acquired control over the testator's mind before the will was
AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW
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made, and retained such control beyond the period at which the will was executed, is admissible
...."Estate ofLaitinen, 483 A.2d 265, 267-70 (Vt. 1984).

FINDINGS OF FACT
The Court makes these findings of fact based on the relevant evidence and the Court's
determination of credibility.
1.

Joseph H. Smith, Vernon K. Smith, Jr., and Victoria Ann Smith Converse are
Victoria H. Smith 's only children.

Joseph H. Smith, Vernon K. Smith, Jr., and Victoria Ann Smith Converse are siblings, and
Victoria H. Smith and Vernon K. Smith, Sr. are their parents. Victoria Ann Smith Converse did
not challenge the probate and is not a party to the case. Neither party introduced evidence that
Victoria H. Smith had any other children.
2.

Vernon K. Smith, Jr. was not a credible witness.

Based on Vernon's demeanor and the content of his testimony, the Court finds Vernon was
not a credible witness. Although it is not necessary to bolster the Court's credibility determination,
in addition to the Court's in-court physical observations, the following testimonial evidence
directly supports this Court's credibility assessment.
At trial, Vernon proudly testified that during his divorce from Sharon Bergmann, in 1989
or 1990, he asked his brother, Joseph, to act as a "straw man" 5 in a scheme to keep what was
arguably marital property from being considered part of the marital estate.
According to the testimony, prior to their marriage, his future wife, Sharon Bergmann,
owned a house on Raymond Street, called the "Raymond Street house." In the 1980's, the Internal
Revenue Service ("IRS") attached a tax lien to the property for unpaid taxes and scheduled an IRS
auction to foreclose the lien. Vernon quitclaimed the property to Ms. Bergmann and then
requested Joseph to purchase the property for him (Vernon) at the IRS auction using his mother's
(Victoria H. Smith's) money. Joseph refused to take part in Vernon's scheme and credibly
testified that he told his brother he wanted no part of it.
When Joseph refused and indicated he did not want to participate in the scheme, Vernon
called his brother disloyal. He then asked his mother, Victoria, 6 to do it for him. She agreed to this
5

According to Webster's Dictionary: "a person set up to serve as a cover for a usually questionable transaction."

6

His mother was present when his brother, Joseph H. Smith, refused to participate in the scheme.
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shady scheme and, in fact, did purchase the property for him using her own money. When the
Court questioned Vernon about why he did not simply purchase the property himself at the
auction, he smugly explained he was trying to prevent Sharon Bergmann from arguing the
Raymond Street house was community property, thus depriving her of a portion of the property.
This evidence that Vernon is willing to engage in "shady" or blatantly dishonest behavior
to accomplish his ends and to potentially commit a fraud on the court and on his ex-wife supports
the Court's credibility determination.
In order to rationalize what he did, Vernon testified that he specifically requested the IRS
to perform a forensic audie of his law business accounts. He did not testify that the IRS did a
forensic audit as part of its tax audit. In fact, this was important to a point he was trying to make as
he attempted to present evidence to the Court that Sharon Bergmann had been stealing from him.
As the Court stated during the trial, it simply does not believe him that outside of a regular tax
audit, the IRS did a forensic audit at his request. His statement was not credible; he presented no
credible evidence that the IRS is in the habit of performing forensic audits for private individuals
at the individual's request.
Additionally, the facts surrounding Vernon's abuse of his mother's powers of attornel to
gift all of her earthly possessions, real and personal property, to himself, support this Court's
credibility determination. Vernon K. Smith, Jr. is simply not a credible witness and the Court does
not believe his testimony.
Based on the Court's credibility determination, the Court, for example, does not believe
Vernon's testimony that Joseph or his family knew about the will's existence. The Court does not
believe his testimony that he did not help prepare the language in Victoria H. Smith's will or give
her advice.

7

A forensic audit is an examination and evaluation of a firm's or individual's financial information for use as
evidence in court. A forensic audit can be conducted in order to prosecute a party for fraud, embezzlement or other
financial claims. See generally BLACK'S LAW DICTIONARY.
8

Throughout the case, Vernon argues his power of attorney was irrevocable and survived his mother's death. "A
power of attorney terminates once the principal dies. I.C. § 15-12-110(1)(a). Vernon's power of attorney, therefore,
terminated at Victoria's death ... ."Smith by & through Smith v. Treasure Valley Seed Co., LLC, 161 Idaho 107, 383
P.3d 1277, 1279 (2016).
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3.

Victoria H. S mith 's holographic will.

Victoria H. Smith prepared a holographic will on February 14, 1990. Vernon was the only
person present when she executed her will. She did not receive independent legal or financial
advice; in fact, no one, other than Vernon, had an opportunity to provide her any advice at all. No
one else even knew about the will.
While Vernon argues that his mother never requested independent advice, that is
irrelevant. Throughout this case, Vernon proudly declares that his mother relied on him Uustifiably
according to him) for legal and business advice and trusted him. Therefore, it follows that she
would have relied on him to explain the ramifications of what she was doing in executing her
holographic will, especially since he was present when she signed it. As explained below, based
on all of the evidence, including his lack of credibility, the Court finds that Victoria prepared this
will with Vern on's advice.
There is no credible evidence that Victoria or Vernon told anyone about her will or its
contents at or near the time she executed the will. There is no credible evidence that either Victoria
or Vernon told Joseph or her daughter, Victoria Converse, about the will or its contents at any time
prior to her death more than 20 years later. The Court fmds Joseph did not learn of her will until
her funeral.
Victoria H. Smith was born

making her 76 years old when she hand

wrote her 1990 will. Vernon was the only person present when she signed her holographic will.
The parties agree Victoria was competent at the time she executed the will. They also agree the
will complied with Idaho law.
Victoria's will expressly disinherited two of her children, Joseph and Victoria Converse,
and left all of her earthly assets to Vernon upon her death. The handwritten will read as follows:
In event of my death I give all my property, real and personal, to my son Vernon
with the right to serve as Executor with-out bond.
I have given my son Joseph real and personal property in my life time.
I have given my daughter, Victoria Converse, personal property in my life time.
Holographic Will.
Dated February 14, 1990.
Victoria H. Smith

AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW
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Ex. 208. The Court finds that the will's language is unusual for a layperson writing it without any
legal advice. While Vernon testified that she was purely influenced by her husband's 30 year old
holographic will, the Court finds this testimony implausible.

Both the will's language and its circumstances give rise to an inference that she had some
legal advice in its preparation. Vernon was the only person present and as he repeatedly and
proudly proclaimed throughout this case, she relied heavily on him for legal advice and had done
so since 1971. It makes no sense she would not have relied on him here, especially given the
language, his presence and other circumstances.
Victoria H. Smith was a lifetime housewife and mother. There is no evidence she had any
studies beyond high school. She never even learned to drive and depended on others for
transportation. No one produced any evidence that she was sophisticated in the law.
The differences between her will and her husband's will are significant and do not support
Vernon's argument that she was simply copying her husband's will and received no legal advice.
Vernon K. Smith, Sr. was a well-known lawyer when he died. His holographic will,
prepared nearly 30 years before, read in full as follows:
In event of my death I give all of my property to my wife, Victoria H. Smith with
right to serve as Executrix without bond
Dated Dec. 12, 1960
Vernon Smith

See Ex. 200 [on the side he printed the words "holographic will"]. A paragraph by paragraph

comparison demonstrates just how different the two wills are and why the Court finds that
Victoria H. Smith had legal advice- Vernon's legal advice. Vernon specifically testified she had
no independent legal or financial advice in preparing her will.
Victoria's will identified Vernon as her "Executor." Her husband's will identified her as
his "Executrix." Laypersons rarely know the difference between the feminine and masculine word.
Victoria also separated her property bequests between real and personal property. Her
husband simply gave Victoria all his property; he did not differentiate between real and personal
property. Again this does not sound like a layperson's language, especially a layperson "copying"
another's will that simply states all property. In fact, a layperson would usually refer to "land,"
instead of real property, or "money," instead of personal property.
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Victoria also included language which not only does not appear in Vernon K. Smith, Sr.'s
holographic will, it is language a layperson would not likely use or realize its significance.
Victoria wrote as follows:
•

I have given my son Joseph real and personal property in my life time.

•

I have given my daughter, Victoria Converse, personal property in my life
time.

Only an attorney would recognize the significance of a testator clearly indicating the failure to
provide for a child was intentional or that the child had been provided for during the testator's life.
Until 1971 in Idaho, unless the will made clear a testator's intent to not provide for all of
his or her children, the "omitted" child could challenge the will and receive an intestate share. 9 In
addition, Victoria again differentiated between personal property and real property. Few
laypersons understand the difference. Significantly, in fact, she had given Joseph both personal
(money) and real property (land) during her lifetime but only personal property (money) to her
daughter.
Finally, as Vernon repeatedly emphasized, he was in fact her attorney at the time and,
according to his testimony and pleadings, she relied heavily on him for legal advice.
The Court finds the language in her will does not mirror Vernon K. Smith, Sr.'s
holographic will language, and the language is not that of a layperson. Based on the evidence,
testimony, Vernon's lack of credibility and the holographic will's language itself, the Court
concludes that, contrary to his testimony, Vernon provided his mother legal advice in drafting and
preparing her will.
4.

Victoria H. Smith's powers of attorney and Vernon's transfers to himself

Victoria H. Smith executed two durable Powers of Attorney during her lifetime, making
Vernon her attorney-in-fact. Vernon drafted both powers of attorney. Victoria executed the first
power of attorney, drafted by Vernon, on July 15, 1999, when she was over 85 years old (85 years
and 8 months). Victoria also executed another durable power of attorney, again drafted by Vernon,
on April 11, 2008, when she was nearly 95 years old, following her hospitalization for a fall. The
2008 Power of Attorney read as follows:

9

See In re Fell's Estate, 70 Idaho 399, 402-03, 219 P.2d 941, 942-43 (1950); I.C. § 15-3-901(adopted in 1971, only
children born or adopted after the will are protected as pretermitted heirs).
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I, Victoria H. Smith, residing at 5933 Branstetter Street, Boise, Ada County, Idaho,
born
Social Security Number
does herewith
reaffirm and continue the ongoing appointment of my son, Vernon K. Smith Jr.,
bor
from the original appointment I made in 1999, and to remain
authorized as my unconditional attorney in fact and agent under this Durable and
Irrevocable Power of Attorney, and he is authorized to exercise all powers and
authority I otherwise possess and could exercise in my own name and on my own
behalf.
The power and authority vested in him is unconditional, unlimited and all inclusive,
and he shall have the full and exclusive power and authority to manage and conduct
all of my affairs, and to exercise all of my legal rights and powers, including any
rights and powers I may acquire in the future, and specifically including, but
without any intended limitation, to collect all funds, hold, maintain, improve,
invest, lease, or otherwise dispose of any or all of my real or personal property, or
any interest therein; purchase, sell, mortgage, encumber, grant, option or otherwise
deal in any way in any real property or personal property, tangible or intangible, or
any interest therein; to borrow funds, to execute promissory notes, and to secure
any obligation by mortgage, deed of trust or pledge; to conduct any and all business
and banking needs, of any nature or kind, including the right to sign checks and
draw funds on any and all my accounts, with the same authority as my own
signature, to sign any and all agreements and documents in my behalf, to continue
any corporations, limited liability companies and venture entities I presently have,
and to organize, reorganize, merge, consolidate, capitalize, recapitalize, close,
liquidate, sell, or dissolve any business interest, and to vote all stock, including the
exercise of any stock options and any buy-sell agreements; to receive and to
endorse checks and other negotiable paper, to deposit and to withdraw funds from
any accounts by check or by withdrawal slips or otherwise, a transfer funds from
my account, and to do so from any bank, savings and loan, or any other financial
institution in which I have funds now or in the future; to prepare, sign and file any
and all tax returns and other governmental reports and documents, and to represent
me in all matters before the Internal Revenue Service or State Tax Commission; to
have access to all certificates of deposit, and any safety deposit box registered in
my name, whether alone or with others, and to remove any property or papers
located therein; to act unconditionally with regard to any funds, stocks, bonds,
shares, investments, interests, rights, benefits or entitlements I may now have or
hereafter come to have and hold; to engage in any administrative or legal
proceedings or lawsuits regarding any rights and interests I have on matters therein;
to create trusts and to transfer any interest I may have in property, whether real or
personal, tangible or intangible, to the trustee of any trust, to engage and to dismiss
agents, counsel, and employees, in connection with any matter, and for purposes,
this power and authority vested in my son, Vernon K. Smith Jr., is unlimited,
unconditional and all inclusive, and with the same authority and effect as though I
had caused the action to be undertaken.
This Durable Power of Attorney is irrevocable and shall remain in full force and
effect, having been coupled with adequate consideration, and shall not be affected,
altered or impaired by the event of my death or disability, and shall continue in
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effect for all time, as it has been my long-standing intention and desire that my son,
Vernon K. Smith Jr., shall be the sole and exclusive heir of my entire estate, as I
have so declared openly in the past many years, because of his commitment,
dedication, and devotion to my best interests, welfare, and financial well being.
Dated This 11th day of April, 2008.
Victoria H. Smith
Ex. 4. Vernon K. Smith, Jr. signed as a witness.
Four years later, on July 3, 2012, when Victoria H. Smith was nearly 99 years old, Vernon
formed a limited liability company, VHS Properties, L.L.C. ("VHS Properties") and made himself
the L.L.C. 's registered agent and manager. He listed its initial members as his mother, Victoria H.
Smith, and himself. There is no credible evidence that his mother had any idea he had created a
limited liability company or made her a member.
The next day, on July 4, 2012, Vernon relied on the 2008 Power of Attorney and, as her
attorney-in-fact, transferred all of Victoria's earthly real and personal property to VHS Properties
in a document drafted by Vernon. Ex. 5. Again, Vernon offered no credible evidence his mother
had any idea that he was transferring all of her earthly possessions effectively to either VHS
Properties or ultimately to himself. That document read as follows:
This transfer, conveyance, and sale of property made and entered into on this 41h
day of July, 2012, by and between Victoria H. Smith, Transferor herein, through
the authority of her son, Vernon, pursuant to his Durable Power(s) of Attorney, as
vested in him, initially in 1999, and thereafter reaffirmed in 2008, and VHS
Properties, LLC, the recipient of the entire transfer, as Transferee herein.
WITNESSETH:
WHEREAS: Victoria H. Smith had before executed her Last Will and Testament
on February 14, 1990, designating therein her son, Vernon, to her sole and
exclusive Heir, having done so through the formation of her Holographic Will,
written by her own stationary, in her own handwriting, and signed and dated by her,
being done deliberately in that fashion to emphatically to convey her intentions,
and to avoid any appearance of any influence by anyone having chosen to do so in
accordance with the way in which her husband, Vernon K. Smith, Sr., a wellknown attorney in Boise, Idaho, had so executed his Last Will and Testament by
such holographic means, by which Victoria H. Smith acquired his entire inheritance
to the exclusion of anyone else; and,
WHEREAS: Vernon has always been the sole source of all management,
maintenance, financial means, operation and control of all assets of Victoria H.
Smith, beginning after his Father's death, and especially since and after his
becoming an Attorney in 1971, having at all times thereafter dedicated his life to
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the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation; and,
WHEREAS: On July 3, 2012, Vernon did file the Article of Organization for the
establishment of a limited liability company, known as the VHS Properties, LLC,
formed pursuant to and in accordance with the laws of and statutes of the State of
Idaho, identifying its' [sic] sole members at the time of the organization to be
Vernon and Victoria H. Smith, for tracing purposes by the Internal [R]evenue
Service; and,
WHEREAS: All properties and property interests of Victoria H. Smith, be it real
property, personal property or mixed properties, wherever so situated, including,
but not limited to any and all rights, titles, interests to any and all real property,
personal property, mixed property and wherever so situated in which any interest
now exists or can be claimed to exist, whether it be in the nature of an expectancy,
anticipatory, or a beneficial interest or by any gift or by any future inheritance and
known to include but not limited to all farms, ranches, residential properties, office
buildings, rental facilities, furniture, appliances, farm equipment, tractors, trucks,
trailers, backhoes, ATV's, UTV's front end loaders, commodities, farm products,
stocks in any corporations, bonds, cash deposits, bank accounts, leasehold interests,
rental receipts, jewelry, clothing, personal effects and any other tangible or
intangible interests of any nature or kind, known or unknown, whatsoever, or
wherever so located, shall be and hereby are transferred to VHS Properties, LLC,
undertaken by the powers granted to Vernon, through said Durable and Irrevocable
Power(s) of Attorney, all of which is being undertaken to preserve and protect all
such property interests by the transfer unto said Limited Liability Company, and to
thereby effectively avoid any costs, inconvenience or expense or need to probate
any estate of Victoria H. Smith, and now being able to rely upon the continuing
valuations of said assets pursuant to their actual use and assessed market values, for
tax purposes, as said values are believed to be within the exemption, tax credit or
allowances as provided for under the Internal Revenue Code, as any estate tax and
gift tax have the same treatment, and it remains the belief of these Parties no tax
would be due or owing thereon at the values of their present use and assessed
valuations; and,
WHEREAS: Said transfers or real property have been made to said VHS
Properties, LLC, by execution of appropriate deeds for eventual recordation, as
may be needed for reference by said VHS Properties, LLC, and it is furthermore
deemed appropriate at this time to also secure the transfer of total ownership of the
membership interests of said VHS Properties, LLC, so as to now be exclusively
held by Vernon, and the transfer of said membership interest of Victoria H. Smith
is being executed this day as well, and Vernon shall from this day henceforth have
and hold 100% ownership interest in and to said membership rights of VHS
Properties, LLC.
NOW THEREFORE: For and in consideration of the sum of Ten Dollars ($10.00)
and other good and valuable consideration, said Transferor does hereafter transfer
all assets to said Transferee, VHS Properties, LLC, and this document confirms the
transfer of all said property rights and interests of Victoria H. Smith, to said VHS
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Properties, LLC, Transferee herein, and said Limited Liability Company shall have
and hold ownership of and to all assets and property interests of any kind or nature
of Victoria H. Smith, as of July 4, 2012, and Vernon, shall, as of the date of this
conveyance, July 4, 2012, hereafter and henceforth hold 100% membership interest
in said VHS Properties, LLC.
DATED THIS:

4th

Day of July, 2012[.]

Ex. 5. As her attorney-in-fact, Vernon drafted and executed it.
Vernon signed twice - once on his own behalf and once on behalf of his mother, Victoria
H. Smith, as her "attorney-in-fact," relying specifically on the 2008 Power of Attorney. In an
earlier decision, the Court concluded this was an improper and unauthorized gift of her property,
violating the Uniform Power of Attorney Act, because nothing in the power of attorney
specifically or expressly authorized Vernon to gift Victoria's property to anyone, including
himself. Vernon presented no credible evidence that his mother had any idea he was doing this.
That same day, again relying on the 2008 Power of Attorney, Vernon executed the
following document on Victoria H. Smith's behalf, transferring and assigning, all ofher interest in
VHS Properties (and thus any interest in her own property) to Vernon.
Assignment and Transfer of Membership Interest of: Victoria H. Smith in
VHS Properties, LLC to Vernon Confirming him to be the 100% Member
Thereof
This Assignment and Transfer Agreement, made and entered into on this 4th day of
July, 2012, by and between Victoria H. Smith, by and through her son, Vernon K.
Smith, Junior, pursuant to his Durable and Irrevocable Power of Attorney as
granted to him, initially in 1999, and thereafter reaffirmed and confirmed in 2008,
as the Assignor and Transferor herein, and Vernon K. Smith, Junior, as the
Assignee and Transferee herein.
WITNESSETH:
WHEREAS: Victoria H. Smith did execute her Holographic Last Will and
Testament in 1990, designating therein her sole and exclusive Heir to be her son,
Vernon K. Smith, Junior, and having done so through the formation of that
Holographic Will, pursuant to §15-2-503, Idaho Code, where it is written by her in
her own handwriting, and dated and signed by her, being done deliberately in that
fashion so as to avoid any appearance of influence of any kind from another, and
having done so in accordance with the way in which her husband, Vernon K.
Smith, Senior, a well-known and successful attorney in Boise, Idaho, had so
executed his Last Will and Testament by holographic means of his entire
accumulation of assets to her, to the exclusion of anyone else; and,
WHEREAS: Vernon has been the sole source of all management, maintenance,
operation and control, and financial means and resources for the protection,
preservations and perpetuation of all assets since becoming an Attorney in 1971
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and has dedicated his life to preserve and protect his parents' property interests;
and,
WHEREAS: The Assignor and Transferor herein did grant unto Vernon through
both Durable and Irrevocable Powers of Attorney, the authority and right to do that
as he deemed appropriate and necessary to protect, preserve and defend all rights
and interests of any such assets he otherwise would inherit, including all rights of
sale, transfer, or any of the disposition as provided for therein; and,
WHEREAS: A reaffirmation of his exclusive Rights and Powers of Attorney were
again announced, at Transferor's request in 2008, reaffirming his exclusive right of
ownership either under her Will, or as a transfer under his power and authority, to
again take such action as he may deem appropriate to transfer, protect, preserve and
defend his interests in all such assets of the Assignor and Transferor; and,
WHEREAS: On July 3, 2012, the Limited Liability Company known as VHS
Properties, LLC, was formed by Vernon pursuant to and in accordance with his
authority and under the laws and Statutes of the State ofldaho, identifying its' [sic]
members initially as Vernon and Victoria H. Smith for tax tracing and
identification purposes for any gift tax consideration; and,
WHEREAS: Transfers of any and all properties, be it real property, personal
property, mixed and wherever so situated, was transferred by Assignor, through
said Durable and Irrevocable Powers of Attorney, to said VHS Properties, LLC, all
of which was undertaken for purposes of asset protection, to preserve and protect
all such property interests, and to thereby effectively avoid the costs, inconvenience
and expense of any unnecessary probate of said real and personal property assets,
as it is believed the tax credit for gift and estate taxes is within the exemption or tax
credit allowances under the Internal Revenue Code, and no estate or gift tax would
be due or owing thereon in any event in light of the assessed market valuations;
and,
WHEREAS: Said transfers having been made to said VHS Properties, LLC, and
the benefit of asset tracing being completed with one member having been the
Transferor, as well as a member the attorney in fact, being deemed appropriate to
secure the transfer of membership of said VHS Properties, LLC, to become that
exclusively held by said Vernon, it is herewith declared the transfer of membership
interest of Victoria H. Smith is herewith and now transferred to Vernon, who shall
from this day henceforth have and hold 100% ownership interest in and to the
membership of said VHS Properties, LLC.
NOW THEREFORE: For and in consideration of the sum ofTen Dollars and other
good, valuable and lawful consideration, the membership interest of said Victoria
H. Smith, as the Assignor and Transferor herein, is herewith being assigned,
transferred, conveyed and set over unto Vernon, who shall hereafter and henceforth
for all purposes have and hold 100% membership interest in VHS Properties, LLC,
and which said Limited Liability Company does currently have and hold all real
and personal property interests held by Victoria H. Smith, including all those she
inherited and has or ever will receive from her deceased husband, Vernon K. Smith,
Sr., who died May 2, 1966.
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DATED THIS:

4th

Day of July, 2012

' Assigmuent and Transfer of Membership Interest of: Victoria H. Smith iu VHS Properties, LLC
to Vernon Confirming him to be the 100% Member Thereof." The documents make clear they are
linked.
Like the other documents, this document was not signed by Victoria herself. Instead,
Vernon again signed, as her agent, relying on the 2008 Power of Attorney. He also signed on his
own behalf. Like the other transactions, Vernon presented no credible evidence that his mother
had any idea he was doing this. Thus, by the end of the day, July 4, 2012, Vernon admittedly
owned and controlled all of Victoria's property, real and personal, and Victoria no longer had any
property.
In addition, Vernon K. Smith, Sr. died at the age of 53 on May 2, 1966. Vernon K. Smith,
Sr. was Vernon's, Victoria Converse's, and Joseph's father. That probate was never closed.
Vernon was the Attorney of Record for his father's estate continuously since 1976. According to
Vernon, he acted exclusively for Victoria's benefit in managing and preserving all matters of
ownership of all her interests. He claimed that Victoria specifically wanted her husband's estate to
remain open because she liked signing as his "executrix." Thus, Victoria H. Smith's estate
includes Vernon K. Smith, Sr.'s estate and assets.
The Court, following Joseph's Motion for Summary Judgment, ruled Vernon did
not have the legal authority to transfer all of his mother's earthly property to VHS
Properties. The Court set the transfers aside on July 19, 2016, and held Victoria's real and
personal property, as it existed just prior to Vernon's illegal transfer, was part of her
Estate.
Victoria H. Smith died September 11, 2013, at nearly 100 years old.
5.

Factual fi ndings surrounding Victoria H. Smith's holographic will.

By 1990, Vernon was in the middle of a contentious divorce from Sharon Bergmann; he
was trying to keep as much of the marital property from her as possible. During that time, Vernon
persuaded his mother, Victoria, to act as his partner in his efforts to keep as much of the property
out of the community as possible. For example, during his divorce, in order to keep the Raymond
Street out of being part of the community property, he convinced Victoria to act as his "straw
man" and purchase the Raymond Street house with her money at the IRS auction on his behalf.
This made Victoria a party to a very questionable and potentially fraudulent scheme. He also
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convinced her to file an affidavit on his behalf in his divorce testifying that significant property at
issue in the divorce was hers individually, again to keep Sharon Bergmann from contending the
property was part of the community. Ex. 269. Thus, during the relevant time frame before and
after she executed her will, Victoria was easily persuaded by Vernon.
The Court agrees that Victoria trusted Vernon and had relied on him for legal and business
advice since 1971. In fact, Vernon admitted that since 1971 his mother relied on him. In the 2008
transfer of her interest in the L.L.C. he drafted, he wrote in relevant part as follows:
WHEREAS: Vernon has always been the sole source of all management,
maintenance, fmancial means, operation and control of all assets of Victoria H.
Smith, beginning after his Father's death, and especially since and after his
becoming an Attorney in 1971, having at all times thereafter dedicated his life to
the preservation of Victoria's assets and providing for her living need and
satisfaction of any obligation[.]
Ex. 5. The Court finds this is one of the reasons Vernon could easily influence his mother.
Moreover, during the relevant time frame surrounding her execution of her will, Victoria
gave her son, Vernon, substantial financial support. Between August 1989 and November 1990,
Victoria gave Vernon over $40,000 (most of it between December 1989 and March 1990). See Ex.
265. Approximately $10,000 were listed as loans. /d. In addition, she was making some of his
child support payments and paying other of his costs, including office expenses. /d.; Ex. 269.
During that same time frame Victoria gave her other son, Joseph, $23,199 consisting of$13,200 in
loans and $9,999 in a gift. /d. This demonstrates how susceptible Victoria was to Vernon's
requests.
6.

During the year before and six months after Victoria signed her holographic
will, Joseph and bis family had a good relationship with her.

There is no evidence that Joseph and his family were estranged from his mother at the time
she executed her holographic will. In fact, all of the evidence, up until late summer, early fall 1992
(more than two years later), proved that Victoria enjoyed a good and loving relationship with
Joseph and his family. See Exs. 25, 265, 266, 267, 268. She continued participating in family
gatherings and sending cards and gifts. There is no evidence to suggest that some estrangement
between Joseph and his mother had anything to do with her uncommunicated decision to disinherit
him or his family. There was no estrangement during the relevant time frame.
Until late 1992, Joseph and his family continued to transport his mother for shopping,
appointments, and church and to enjoy family gatherings. She continued to give Joseph substantial
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monetary gifts even after she executed her 1990 will. Victoria also continued to g1ve her
grandchildren Christmas gifts and cards until2003 when Victoria advised her granddaughter.
There will be no gifts from you or me since our property taxes have raised [sic]
exorbitantly[.]
Exs. 2-21B.
In fact, until late winter 1991, nearly 2 years after his mother executed the holographic
will, Joseph continued to manage her properties and enjoy his mother's trust. However, in late
1991, Joseph and Vernon apparently disagreed over certain management issues. See e.g., Exs. 219,
220. Beginning in late 1991, Vernon persuaded his mother to reject Joseph's management
decisions. !d. Victoria would agree with Joseph's decisions until she spoke with Vernon and then
would abruptly change her mind, adopting Vernon's approach. By the end of 1992, it was clear
that Joseph's relationship with his mother was becoming strained.
Likewise, prior to late summer and early fall 1992, there was no credible evidence that
Victoria considered her son, Joseph, to be a "thief and a liar." Furthermore, it is not credible that
Joseph "stealing" a silver dollar when he was 8 or 9 years old, taking his bedroom dresser with
him on his marriage in the 1960's, or using or keeping his father's tools in anyway influenced his
mother's decision to disinherit Joseph and his family on February 14, 1990. If she had such
animus toward Joseph that she wanted to disinherit him in the 1990 will because she thought him
to be a liar and a thief, she would not have continued to socialize with Joseph and his family or
give Joseph substantial monetary gifts.
Only by 1998, did Victoria begin telling third parties Joseph was a liar and a thief. Warren
Dillworth credibly testified that he was shocked when she told him that in 1998. He was also
. shocked when she told him she was leaving her entire estate to Vernon. By this time she was 85 or
86 years old and the Joseph Smith family no longer enjoyed the same relationship with her.
Dillworth testified that in the early 90's (the relevant time frame) they spoke about her children
often, and she did not talk about Joseph that way. That is why it surprised him so much. Dillworth
was a very credible and disinterested witness.
In early fall 1992, over 2 years after Victoria executed her holographic will, something

drastic happened to the relationship between his mother and Joseph and his family. Based on the
evidence and Vernon's behavior in court, the Court concludes that Vernon actively engaged in
damaging his mother's feelings about Joseph's family. Vernon's negative influence on his mother
resulted in isolation from her family. Nothing else explains why Victoria abruptly decided that
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Joseph would no longer manage any of her business affairs and began ceasing contact with
Joseph's family. Nothing else explains why she began thinking of him as a liar and a thief.
The Court concludes from the evidence and testimony, Vernon was actively alienating his
mother from Joseph's family in an attempt to isolate her. The Court further concludes that Victoria
did not disinherit Joseph H. Smith because they were estranged when she made the will or that she
thought he was a "thief and a liar."
7.

During the relevant time frame, no facts explain Victoria's decision to
disinherit her onlv daughter, Victoria Converse.

Victoria Converse, Victoria H. Smith's daughter, is not a party to this contest. However,
because one of the elements of undue influence is that the result is not the natural result of a
testator's uncontrolled will, the Court reviewed the evidence. While the Court finds Victoria, as a
devout Catholic, disapproved of her daughter's decision to become a devout "Born Again
Christian," that disapproval does not explain why she chose to completely disinherit Victoria
Converse on February 14, 1990. In fact, according to Vernon's own evidence, his mother
continued to recognize the Converse children's birthdays and Christmas with checks every year
until at least December 1999, nine years after she allegedly had so much animus toward her
daughter that she disinherited her. See Exs. 265, 266, 267, 268. There was no evidence in the
relevant time frame before and after she executed the will that Victoria had cut off contact with
her daughter. In fact, the evidence suggests contact continued into 1991 and 1992.
Furthermore, more than six months after she executed her will, she again gave her daughter
a $3,000 monetary gift in December 1990, the same amount she gave her the year before. The fact
she gave her daughter less in monetary gifts than she gave her sons also does not explain why she
chose to disinherit her on February 14, 1990. As Victoria's granddaughter, Kate Laxson, testified,
her grandmother favored the boys, well explaining the disproportionate monetary gifts.
Thus, the Court fmds there is no evidence within the relevant time frame that Victoria
would naturally intentionally disinherit her daughter or grandchildren.
8.

Father Faucher's testimony was credible and relevant to the relationship
between Vernon and his mother.

Father Faucher credibly testified at the court trial. He was Victoria's priest for 13 years and
had known the Smith family since 1950. His testimony was not relevant to Victoria's state of mind
on February 14, 1990, more than 20 years before when she executed the will at issue. However,
his testimony described the relationship between Victoria and her son, Vernon. In particular, it
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was relevant to two of the elements of undue influence -- whether Victoria was subject to
Vernon's influence and whether Vernon had a tendency to exercise undue influence over his
mother.
While in her general dealings with most people, Father Faucher testified Victoria was
strong-willed, opinionated and not easily influenced, he also testified she "deeply appreciated
strong men" and had always been subject to influence by "strong men" because she wanted to
please them. The Court finds that Vernon K. Smith, Jr. is a formidable and persuasive man and,
even he concedes, his mother listened to him and followed his advice.
Father Faucher also testified about an incident that happened in 2007 that exposes a lot
about the relationship between Victoria and Vernon, as it persisted through the years. The incident
reinforces the Court's finding that Vernon dominated his mother with an intent to appropriate all
of her property to himself. It shows the lengths to which he would go to carry out his design.
Victoria was a devout Catholic, and the Church was an important part of her life. That was
confirmed by her check ledgers. See e.g., Exs. 265-268. For example, she made weekly payments
to the Church and Church auxiliaries and attended church regularly.
In late 2007, following church services, Father Faucher asked her whether she would be
interested in making a large donation to the Church building fund for a memoriam to her husband
and to herself. When she told Father Faucher she would like to make a contribution, he
recommended she first discuss this with Vernon, because Father Faucher knew Vernon handled all
his mother's financial decisions and realized how important he was to her. Following that
discussion, she abruptly stopped attending church and never returned to church. At the time, she
relied on Vernon to drive her. She died in 2013, nearly six years later, without ever attending
church again. In fact, Father Faucher never saw her again.
When she stopped coming to church, Father Faucher began calling her home. The woman
who answered told him Victoria was either not available or ill. He wanted to visit her and if she
was ill, give her the sacrament of the sick. The woman discouraged him from coming to her house.
He began calling Vernon's law office to speak with him. The man who answered said Vernon was
not available. Finally, Father Faucher made an appointment to have coffee with Vernon in the
spring 2008. 10 Vernon met with him and told him there would be no memoriam or gift. When

10

According to earlier testimony, Victoria fell in early 2008 and was hospitalized for a fall. Victoria then executed a
new power of attorney making Vernon her attorney-in-fact. He claimed that this power of attorney was "irrevocable,"
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Father Faucher asked if he could visit his mother and offered to give her the sacrament of the sick,
Vernon would not allow him to visit.
While this incident is too remote in time to be considered to establish undue influence, it
demonstrates the lengths to which Vernon would go to isolate his mother and continue his control
over her and her estate. It clearly corroborates the Court's finding that Vernon acquired control
over his mother's mind before she made her will, and retained such control until she died.
Subsequent to procuring his mother's will in 1990, he clearly retained control over her well
beyond the period when she executed the will. It tends to reinforce the Court's findings.
CONCLUSIONS OF LAW

The sole issue before the Court is whether Victoria's February 14, 1990 holographic will
was the product of Vernon's undue influence.
The Court previously ruled that Vernon's own pleadings created a rebuttable presumption
that he unduly influenced his mother to execute her 1990 will, because he was both a beneficiary
of her will and enjoyed a fiduciary relationship with her. Therefore, at the court trial, Vernon had
the burden of producing a "quantum" of evidence to rebut that presumption.
The Court also previously ruled Vernon improperly transferred all of his mother's earthly
possessions to himself by illegally exercising her "power of attorney." On July 3, 2012, Vernon
created a limited liability company, VHS Properties L.L.C., making his mother a member and
himself the managing member. The following day, on July 4, 2012, Vernon improperly, and
without legal authority, transferred all ofVictoria's real and personal property, to VHS Properties
signing on Victoria's behalf in reliance on her power of attorney. The Court further held that after
improperly transferring all of her earthly possessions to VHS Properties, Vernon then improperly
divested his mother of her membership in VHS Properties that same day exercising that same
power of attorney, effectively gifting all of her assets to himself. Vernon drafted all documents
and signed on her behalf, using her power of attorney. There was no evidence Victoria even knew
her son had transferred all of her property. Therefore, the Court set aside all transfers made
pursuant to Victoria's power of attorney and ruled that all Victoria H. Smith's property, as it
existed on July 3, 2012, was part of her estate. The parties failed to present any evidence at trial to
change the Court's prior ruling.
the Court ruled otherwise. Interestingly, this new more expansive power of attorney follows her discussions with
Father Faucher.
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Joseph argues that Victoria's holographic will should be held invalid and his mother
deemed to have died intestate. While as a general proposition, a testator is entitled to dispose of
property as she sees fit without regard to whether the dispositions specified are appropriate or fair,
where evidence proves the will is the product of undue influence, the Court may rule the will
invalid.
The Idaho Supreme Court early held that in order to establish undue influence it is not
necessary to prove circumstances of either actual domination or coercion. In Estate of Randall, 60
Idaho 419, 93 P.2d 1 (1939). The "only positive and affirmative proof required is of facts and
circumstances from which undue influence may be reasonably inferred." !d.
Based on the following application of the law to the above facts found to exist by the
Court, the Court holds that the holographic will was the product of Vernon's undue influence and
is therefore invalid. The Court further holds that Victoria H. Smith died intestate. The Court also
appoints a Special Administrator pursuant to I.C. § 15-3-614(b) to protect the estate pending
creation of an inventory, formal probate and distribution.
I.

At trial, Vernon was required to come forward with evidence tending to disprove at
least one of the four prima facie elements of undue influence.
The law on undue influence is well developed. A court may declare a will invalid on the

basis of undue influence where the evidence indicates that the testator's free agency was overcome
by another person. The party claiming undue influence (Joseph H. Smith) must prove four
elements: (1) a person is subject to undue influence in general or by a particular person; (2) an
opportunity to exert undue influence; (3) a disposition on the part of the influencer to exert undue
influence; and (4) a result indicating undue influence. Gmeiner v. Yacte, 100 Idaho 1, 7, 592 P.2d
57, 63 (1979). All four elements of an undue influence claim must be met or the claim must be
dismissed. Quemada v. Arizmendez, 153 Idaho 609, 614, 288 P.3d 826, 831 (2012); See also
Krebs v. Krebs, 114 Idaho 571, 575, 759 P.2d 77, 81 (Ct. App. 1988) (Discussing rebuttable
presumption and burden shifting in undue influence cases).
Where a beneficiary of the testator's will is also a fiduciary of the testator, there is a
rebuttable presumption of undue influence. 11 In that instance, the will's proponent (Vernon) bears

11

"'Fiduciary relationships are commonly characterized by one party placing property or authority in the hands of
another or being authorized to act on behalf of the other."' Skinner v. U.S. Bank Home Mortgage, 159 Idaho 642, 647,
365 P.3d 398, 403 (2016). "'A fiduciary relationship does not depend upon some technical relation created or defined
in law .... " Id. '"A fiduciary relationship imparts a position of peculiar confidence placed by one individual in
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the burden of rebutting the presumption. In re Estate of Conway, 152 Idaho 933, 938-39, 277 P.3d
380, 385-86 (2012). Before the court trial, the Court ruled Vernon was both his mother's
beneficiary and enjoyed a fiduciary relationship with his mother citing his own statements found
in his Response and Objection to Petition Appointment of Special Administrator and Assignment
of Powers and Duties, among other pleadings. See Skinner v. US. Bank Home Mortg., 159 Idaho
642, 648, 365 P.3d 398, 404 (2016). Therefore, the Court ruled there was a rebuttable presumption
of undue influence by Vernon and that Vernon must rebut that presumption. Quemada, 153 Idaho
at 614,288 P.3d at 831. However, this ruling did not actually alter the burden of proof borne by
Joseph, only the burden of initially presenting evidence on the presumed facts.
This principle is consonant with the general rule regarding presumptions
enunciated in I.R.E. 301.
[A] presumption imposes on the party against whom it is directed the burden
of going forward with the evidence to rebut or meet the presumption, but
does not shift to such party the burden of proof in the sense of the risk of
nonpersuasion, which remains throughout the trial upon the party on whom it
was originally cast.
A Rule 301 presumption relieves the party in who e favor it operates from
presenting further evidence of the presumed fact until the opposing party introduces
substantial evidence of the nonexistence of the fact. Bongiovi v. Jamison, supra.
Thus, in the present case, if Patricia introduced evidence demonstrating that a
confidential relationship existed and evidence that Arthur was instrumental in
procuring the deed, then the burden would shift to Arthur to come forward with
evidence tending to disprove at least one of the four prima facie elements of undue
influence.
Krebs v. Krebs, 114 Idaho 571, 575, 759 P.2d 77, 81 (Ct. App. 1988).

Thus, while Vernon had the burden of going forward with evidence to rebut the
presumption, Joseph retained the ultimate burden of proof. Vernon needed only to present
substantial evidence to rebut the presumption as to at least one of the elements of undue influence.
If he did that, Joseph must then prove all the elements by a preponderance of the evidence. A clear
understanding of undue influence is critical to the Court's analysis.
'Undue influence' is not a tort but rather a common law doctrine used to avoid and
recover inter vivos and testamentary transfers of property made by vulnerable
donors and testators to persons who connived to obtain such property by various
wrongful means. [footnote omitted]. 'Undue influence' has been defined as the

another ... A fiduciary is in a position to have and exercise, and does have and exercise influence over another."'
Idaho First National Bank v. Bliss Valley Foods, Inc., 121 Idaho 266,277, 824 P.2d 841, 852 (1991).
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exercise of sufficient control over the person, the validity of whose act is brought in
question, to destroy that person's free agency and constrain him or her to do
something he or she would not have done if that control had not been exercised.
[footnote omitted]. In other words, undue influence is influence that deprives one
person of his or her freedom of choice or overcomes his or her will or free agency
[footnote omitted] and substitutes the will of another in its place, [footnote omitted]
precludes the exercise of free and deliberate judgment, [footnote omitted] or
coerces a person into doing something that he or she does not want to do [footnote
omitted] or would not have done except for the influence. [footnote omitted] The
essence of undue influence is that the will of the influencing party so overpowered
the will of the other party that the other party's act essentially became the act of the
influencing party. [footnote omitted].
25 Am. Jur. 2d DURESS AND UNDUE INFLUENCE § 36 (emphasis added). The Court applied these
principles to the facts established at trial.
II.

Vernon failed to produce that "quantum of evidence" necessary to rebut the
presumption Victoria H. Smith's will was the product of his undue influence.
Any court analysis must ultimately focus on the "influencer's" conduct - in this case,

Vern on's conduct.
The focus of an undue influence inquiry is on the conduct of the person allegedly
exercising undue influence and whether that person gained an unfair advantage by
devices which reasonable people regard as improper. [footnote omitted]. The
hallmark of undue influence is high pressure that works on mental, moral, or
emotional weakness, and it is sometimes referred to as overpersuasion. [footnote
omitted]. Something must operate upon the mind of a person allegedly unduly
influenced which has a controlling effect sufficient to destroy the person's free
agency and to render the instrument not properly an expression of the person's
wishes but rather the expression of the wishes of another or others; it is the
substitution of the mind of the person exercising the influence for the mind of the
person executing the instrument, causing him or her to make the instrument which
he or she otherwise would not have made. [footnote omitted]. According to the
RESTATEMENT, undue influence is unfair persuasion of a person who is dominated
bv the person exercising the persuasion or who, because of the relation between
them, i justified in as uming that that person will not act in a manner inconsistent
with his or her welfare. [footnote omitted] ....
Undue influence has been described as a species of duress, [footnote omitted] but it
has also been described as a species of fraud [footnote omitted] or constructive
fraud. [footnote omitted]. However, it is not necessary to prove fraud to prove
undue influence although fraudulent conduct may often be present. [footnote
omitted].
25 Am. Jur. 2d DURESS AND UNDUE INFLUENCE § 36 (emphasis added).
Evidence of undue influence is rarely overtly evident; it normally involves subtle and
nuanced behavior. "The exertion of undue influence is usually a subtle thing and by its very nature
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usually involves an extended course of dealings and circumstances." !d. In other words, the fact
finder must carefully consider the course of conduct between the testator and the influencer to
inferentially come to a conclusion. An influencer's coercion may not be blatant but may be
indirect and sustained.
Based on the evidence presented at the court trial, the Court finds that Vernon failed to
introduce "that quantum of evidence that tends to show that no undue influence existed."
The Court further finds that even if Vernon had rebutted the presumption with minimal
evidence, Joseph directly or through Vernon's own witnesses and evidence produced a
preponderance of evidence that Victoria's will leaving all her earthly possessions to Vernon was
the product of Vernon's undue influence. Therefore, the Court finds her holographic will is invalid
and Victoria H. Smith died intestate.
In arriving at that conclusion, the Court confmed its consideration to evidence, acts,
statements and behaviors at or near the time Victoria executed the will in 1990. Thus, statements
or acts occurring more than a year later are not directly relevant. While the Court allowed some
clearly remote evidence to be introduced at trial, only that evidence reasonably connected in time
before and after the will's execution was relevant to the Court's determination.
However, as specifically acknowledged in the Court's decision, evidence remote to the
will's execution in 1990 may be directly relevant to other issues in the case or may corroborate the
Court's conclusions. 12 More remote evidence may be considered only if the particular element is
already supported by a preponderance of the evidence reasonably connected in time to the will's
execution.

12
"Evidence of conduct of the proponent subsequent to the execution of the will is admissible if it tends to show
influence at the time the will was executed." See Estate of Baker, 131 Cal. App. 3d 4 71, 481, 182 Cal.Rptr. 550, 557
(Ct. App. 1982) (events occurring after the execution of will were compelling evidence that proponent had continuing
control over decedent's thought process for period prior to execution until death); In re Estate of Mooney, 453 N.E.2d
1158, 1162 (1983); In re Ferrill, 640 P.2d 489, 497 (N.M. 1981); In re Estate of Jones, 320 N.W.2d 167, 170
(S.D.1982); Wilhoit v. Fite, 341 S.W.2d 806, 818 (Mo.l960) (events taking place subsequent to execution admissible
to show general plan by defendant to obtain all decedent's property and to show the continuing relationship between
testatrix and defendant); Haines v. Hayden, 54 N.W. 911, 914-15 (Mich. 1893) (evidence of events subsequent to
execution tended to "fortifY antecedent indications" of fraud and undue influence). For example, evidence which tends
to show an ongoing relationship between a testator and a beneficiary occurring before and after execution is relevant
and admissible. In re Ferrill, 640 P.2d at 497. Moreover, "[e]vidence which tends to show that the beneficiary
acquired control over the testator's mind before the will was made, and retained such control beyond the period at
which the will was executed, is admissible 0000" Estate ofLaitinen, 483 A.2d 265, 267-70 (Vt. 1984).
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A.

Victo1·ia was subject to Vernon's undue influence and Vernon introduced no
evidence to the contrary.

In order to succeed on a claim that a will was procured by undue influence, the party
making the claim [Joseph] must establish that the testator [Victoria] was susceptible to undue
influence by the alleged influencer [Vernon]. Undue influence is defined as "domination by the
guilty party over the testator to such an extent that his free agency is destroyed and the will of
another person substituted for that of the testator." King v. MacDonald, 90 Idaho 272, 279, 410
P.2d 969, 972 (1965) citing In re Eggan 's Estate, 86 Idaho 328, 386 P.2d 563 (1963).
'Susceptibility, as an element of undue influence, concerns the general state of
mind of the testator: whether he was of a character readily subject to the improper
influence of others . . . The court will look closely at transactions where unfair
advantage appears to have been taken of one who is aged, sick or enfeebled.'
Gmeiner v. Yacte, 100 Idaho 1, 7, 592 P.2d 57, 63 (1979). 'It is said in 6 Wigmore,
EVIDENCE § 173 8 (3d ed. 1940), at page 121: 'The existence of undue influence
involves incidentally a consideration of the testator's incapacity to resist pressure
and his susceptibility to deceit, whether in general or by a particular person . . .
Undue influence has been defined as domination by the guilty party over the
testator to such an extent that his free agency is destroyed and the will of another
person substituted for that of the testator.'
King v. MacDonald, 90 Idaho 272, 279, 410 P .2d 969, 972-73 ( 1965) (emphasis added).
According to 6 Wigmore,

EVIDENCE§

1738 (3d ed. 1940), at page 121 (cited by the Idaho

Supreme Court in MacDonald), this element may be proven by either showing the testator was
generally subject to influence [i.e., weak minded] or subject to the "influencer's" influence:
'The existence of undue influence or deception involves incidentally a
consideration of the testator's incapacity to resist pressure and his susceptibility to
deceit, whether in general or by a particular person. This requires a consideration
of many circumstances, including his state of affections or dislike for particular
persons, benefited or not benefited by the will; of his inclinations to obey or to
resist these persons; and, in general, of his mental and emotional condition with
reference to its being affected by any of the persons concerned. All utterances and
conduct. therefore, affording any indication of this sort of mental condition, are
admissible, in order that from these the condition at various times (not too remote)
may be used as the basis for inferring his condition at the time in issue.'
MacDonald, 90 Idaho at 279, 410 P.2d at 972 (emphasis added). Moreover, it is not necessary to
prove actual domination. The MacDonald court observed:
'In Estate of Randall, 60 Idaho 419, 93 P.2d 1, we held that in order to show undue
influence it is not necessary to prove circumstances of either actual domination or
coercion; that the only positive and affirmative proof required is of facts and
circumstances from which undue influence may be reasonably inferred, for
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instance, that the beneficiary was active in the preparation and execution of the
will. We further held that the mere existence of a confidential relation between a
testator and a beneficiary in his will does not establish undue influence unless it
appears that the beneficiary was active in the preparation and execution of the will.'
In re Lunders' Estate, supra, 74 Idaho at 454, 263 P.2d at 1006. See also
Swaringen v. Swanstrom, 67 Idaho 245, 175 P.2d 692 (1946).
Id. at 280, 410 P.2d at 973. Because the Court already ruled that there was a presumption of undue
influence, Vernon was required to introduce some evidence that his mother was not susceptible to
his domination.
Vernon testified he was the only person present and witnessed his mother sign her
holographic will; he claimed he did not give her advice. However, based on the Court's findings
of fact, Vernon did provide her with advice. Therefore, Vernon was active in the will's preparation
and execution contrary to his testimony.
To rebut the presumption that his mother was overly vulnerable to his influence, the only
evidence Vernon introduced regarding his mother's lack of susceptibility to influence was that his
mother, Victoria, was strong-willed, opinionated, and had a mind of her own. However, while this
evidence may suggest that she was not susceptible to influence generally, it is not evidence that
she was not susceptible to Vernon's specific influence. It is not that "quantum of evidence"
necessary to overcome the presumption that she was susceptible to Vernon s undue in'fluence. He
introduced no credible evidence demonstrating she was immune to his power.
In Yribar v. Fitzpatrick, 91 Idaho 105, 416 P.2d 164 (1966), this court approved a
definition of 'undue influence' as being domination by the guilty party over the
testator to such an extent that his free agency is destroyed and the will of another
person substituted for that of the testator. In order to apply these rules of law to
decide a will contest case, of course, the facts must first be found. The recitation of
the foregoing rules of law concerning will contest cases is made to demonstrate the
necessity of explicit findings of fact in this type of case, especially when it is
appealed from a magistrate court to the district court on the grounds of
insufficiency of the record to sustain an order denying the will to probate.
In re Stibor's Estate, 96 Idaho 162, 165, 525 P.2d 357, 360 (1974). Because, Vernon failed to
rebut the presumption, Joseph did not have to introduce any evidence that she was susceptible to
Vernon's influence. However, Vernon's own trial evidence created the inference that, as strong
willed as she was generally, indeed his mother was unduly susceptible to his influence.
For example, since 1971, Vernon conceded his mother trusted him and relied on his
advice, including legal advice. He even explained why she trusted him and his advice. See e.g.,
Transfer. Conveyance. and Sale of All Property Interests from Victoria H. Smith to VHS
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Properties L.L.C.. Moreover, the trial evidence he introduced demonstrated that during the
relevant time frame, he could influence her to act on his behalf in a very questionable and
potentially fraudulent scheme. She helped him purchase the Raymond Street property to (in his
own words) avoid the potential implication it was part of the marital property.
This was a devoutly religious woman. Yet, Vernon also influenced her to file an affidavit
on his behalf in his divorce arguing much of the property in the divorce was actually hers. During
the relevant time frame surrounding the will, Victoria also gave Vernon over $40,000 (most of it
between December 1989 and March 1990). See Ex. 265. Approximately $10,000 were listed as
loans. Id. In addition, he even testified she was making some of his child support payments and
paying other costs; the exhibits supported that testimony. Id. During that same time frame Victoria
gave her other son, Joseph, $23,199 consisting of$13,200 in loans and $9,999 in a gift. Id.
The Court finds that not only did he fail to rebut the presumption, but the totality of the
evidence supports the inference that Vernon had the ability to overcome Victoria's will by a
preponderance of the evidence. The first element of undue influence was met.
B.

Vernon bad tbe opportunity to subject Victoria to undue influence.

While Vernon attempts to argue, without actual evidence, that he did not have an
opportunity to subject his mother to undue influence, that argument is specious. According to his
own statements in court and his pleadings, she trusted him above anyone else, relied on his advice,
and sought his help for nearly twenty years prior to the February 14, 1990 will. His law office
resided in her building. She paid his child support and other expenses. She loaned him money.
Where he actually lived did not limit his opportunity to unduly influence her; it is his actual
contact.
Before, during and after the will's execution, Vernon handled Victoria's business and legal
affairs. He frequently visited her and he introduced no evidence that he did not have an
opportunity to unduly influence her. He was also the only person present when she executed her
will.
Thus, he did not rebut the presumption. The Court finds that not only did he fail to rebut
the presumption, but the totality of the evidence supports the inference that Vernon had the
opportunity to influence her by a preponderance of the evidence. The second element of undue
influence was met.
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C.

Vernon did not rebut the presumption that he had a disposition to exert undue
influence.

The third element of undue influence centers on the influencer's disposition to exert undue
influence. Here the Court "examines the character and activities of the alleged undue influencer to
determine whether his conduct was designed to take unfair advantage of the testator." Gmeiner,
100 Idaho at 8, 592 P.2d at 64. The Idaho Supreme Court further explained:
'Disposition,' in this sense, must mean more than simply the performance of acts of
kindness accompanied by the hope of material gain. One factor which assumes
critical importance is whether or not the alleged undue influencer took an active
part in preparation and execution of the will or deed. The beneficiary of a grantor's
largesse will be viewed more suspiciously if he has been active in encouraging the
transfer, in contacting the attorney or in preparing and typing the documents. See
McNabb v. Brewster, supra; In re Estate of Randall, supra. While none of the
above factors is per se indicative of undue influence, Mollendorf v. Derry, supra, it
is clear that undue influence is less likely to be found where it can be shown that
the grant was not made at the request, suggestion or direction of the grantee, Dickey
v. Clarke, 65 Idaho 247, 142 P.2d 597 (1943); where the grantee was not active in
the preparation or execution of the documents, Kelley v. Whey/and, supra; or where
disinterested advice was sought and third parties were informed of the grantor s
intentions.
Gmeiner, 100 Idaho 1, 8-9, 592 P.2d 57, 64-65 (emphasis added). The evidence clearly

establishes Victoria never sought disinterested advice; Vernon conceded that. The evidence also
clearly establishes that for many years third parties knew nothing of her decision, and that neither
Joseph nor his family was aware of her decision to disinherit them until her death. In addition,
given the circumstances surrounding her will and the will's language itself, the Court finds Vernon
was actively involved in the will's preparation and execution. It is the only explanation for the odd
language. It defies logic that given their close advisory relationship she would prepare the will she
did, ask him to witness it and not ask his advice.
Every case is unique and the facts must be carefully examined. There are no set patterns of
behavior. It is clearly dependent on inferences to be drawn from the individual circumstances.
Finally, there are miscellaneous patterns of behavior which cannot be anticipated
because they vary from case to case. Nonetheless, such behavior may serve to
ground an inference of undue influence or may serve to demonstrate the good faith
and honesty of a given transaction. For example, in the McNabb case, the recipient
of a deed first denied receiving it, later said she didn't remember receiving it, and
then concealed its existence from county authorities in requesting indigent aid for
the grantor. 75 Idaho at 317, 272 P.2d at 300. In the Randall case, the recipients of
the bequest were found to have retyped and altered the testator's will. The original,
which was less favorable to them, was said to have been 'lost.' 60 Idaho at 442, 93
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P.2d at 11. Conversely, in the Englesby case, the court was impressed by the fact
that a deed of one's farm to a son rather than to a daughter was in keeping with the
Finnish-American custom that the elderly grantor might have been expected to
follow. 99 Idaho at 22, 576 P.2d at 1056.
In short, the factors which may serve to ground an inference of undue influence and
those which may serve to negate such an inference are as varied as human nature
itself. If a plaintiff shows the existence of circumstances of a sort that would
warrant an inference of undue influence by a reasonable jury then, of course,
defendant is not entitled to a directed verdict. He must shoulder the burden of
coming forward to explain his conduct or run the risk of an adverse jury verdict. If,
after hearing defendant's explanation, followed by plaintiffs rebuttal evidence, the
jury finds that undue influence has been exercised, then it will find for the plaintiff.
Gmeiner, 100 Idaho at 8-9, 592 P.2d at 64-65 (emphasis added). Various facts may give rise to an

inference. 13
Another broad area of judicial concern in dealing with the element of 'disposition'
is the alleged influencer's attempts at undermining bequests to the natural heirs.
The court will look closely at situations where the recipient of a deed or bequest
has apparently been responsible for alienating the affections of the testator-grantor
from the other members of his or her family. The situation is further exacerbated if
the grantee has isolated the grantor from all contact with family or with
disinterested third parties.
Id. (emphasis added). Because the Court ruled Vernon was both a fiduciary and a beneficiary, at

the outset of the trial, Vernon was presumed to have a disposition to exert undue influence. Thus,
in order to require Joseph to introduce evidence on this element, Vernon first had the burden to
introduce credible evidence that he did not have this disposition.

13

One authority summarized it this way:
Evidence of grasping, over-reaching, and a willingness to do something wrong or unfair are
characteristics that a contestant will need to show to establish the necessary disposition to meet his
burden of proof. See, e.g., Matter of Dejma/'s Estate, 95 Wis. 2d 141,289 N.W.2d 813 (1980); In re
Kamesar's Estate, 81 Wis. 2d 151,259 N.W.2d 733 (1977).
Authority

Cases providing examples of dispositions and means to prove dispositions to exert undue influence:
• grasping, over-reaching, and willingness to do something wrong or unfair-Matter of Dejma/'s Estate,
95 Wis. 2d 141, 289 N.W.2d 813 (1980); In re Kamesar's Estate, 81 Wis. 2d 151, 259 N.W.2d 733
(1977)
• conduct on other matters other than preparation of will-In re Will of Langmeier, 466 A.2d 386 (Del.
Ch. 1983)
27 CAUSES OF ACTION 2d 469 (Originally published in 2005)(emphasis added).
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Vernon introduced no credible evidence that he did not have a disposition to exert undue
influence or take unfair advantage. Furthermore, during the relevant time frame, where he received
substantial sums of money and asked his mother to purchase the property as a "straw man"
demonstrated that he had the character to take unfair advantage of his mother and others.
Subsequent behaviors corroborated his character to take unfair advantage. For example, a trier of
fact closely examines "situations where the recipient of a deed or bequest has apparently been
responsible for alienating the affections of the testator-grantor from the other members of his or
her own family. The situation is further exacerbated if the grantee has isolated the grantor from all
contact with family or with disinterested third parties." !d. 100 Idaho at 8, 592 P.2d at 64.
In this case, the illegal 2012 transfer of all of his mother's earthly possessions effectively
to himself, his efforts to isolate his mother, his interactions with Father Faucher, and other
evidence, are consistent with his character or disposition to take unfair advantage of his mother (as
well as others) in procuring her will.
The Court finds Vernon failed to rebut the presumption that he intended to take unfair
advantage of his mother. The Court further finds that the totality of the evidence supports the
inference by a preponderance of the evidence that Vernon had both the character and disposition
to overcome Victoria's will and take unfair advantage. The third element of undue influence was
met.

D.

Vernon did not rebut the presumption that the result was "unnatural, unjust
or irrational."

The final element in any undue influence case focuses on whether the testamentary bequest
appears susptcwus.
[T]he suspiciousness of a particular result sets the tempo throughout. A result is
suspicious if it appears 'unnatural, unjust or irrational.' A property disposition
which departs from the natural and expected is said to raise a 'red flag of warning.'
Gmeiner, 100 Idaho at 7, 592 P.2d at 63. Vernon argues the result is not suspicious because his

mother and brother were estranged. He also contends that his mother's will disinheriting his sister
was also not suspicious because they too were estranged.
However, Vernon introduced no credible evidence that this estrangement existed at or
about the time his mother executed her will. Any estrangements began well after the relevant time
period. Moreover, the evidence also supports a finding that Vernon was instrumental in creating
those estrangements.
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All of the credible evidence establishes that Victoria and the Joseph H. Smith family
maintained good relationships until over two years after she executed her will. During those two
years, they continued to have happy family gatherings, Joseph continued to manage her property
and they saw each other nearly every day. Victoria continued to give Joseph and his family gifts.
Likewise, while her relationship with her daughter may have been awkward because of
religion, there was no contemporaneous evidence that whatever that may have been, it was
sufficiently strained to cause her to disinherit her daughter and family at the time she executed her
will. She gave her daughter a substantial monetary gift just over six months later and for years
continued to recognize birthdays and Christmas.
In other words, there is no explanation for her decision in 1990 to disinherit her two other
children. Vernon introduced no relevant evidence to rebut this presumption. All of the evidence he
cites is very remote in time.
However, even if he had rebutted the presumption, the evidence overwhelmingly
establishes, by a preponderance of the evidence, that at the time she executed her holographic will
in 1990, the result was unnatural, unjust and irrational and evidence that her will was overborn by
Vernon K. Smith, Jr.

III.

The Court finds Joseph H. Smith is entitled to a.n award of attorney fees in the
amount of $17,500 pursuant to I.C. § 15-12-116.
Victoria H. Smith executed the durable power of attorney on April 11, 2008, following her

hospitalization for a fall, and following her conversation with Father Faucher. Vernon K. Smith,
Jr. admittedly drafted the power of attorney. Four years later, on July 3, 2012, when Victoria H.
Smith was nearly 100 years old, Vernon formed a limited liability company, VHS Properties. That
same date, Vernon made himself the L.L.C.'s registered agent and manager. He listed the initial
members as Victoria H. Smith, his mother, and himself, Vernon K. Smith, Jr. There was no
evidence that his mother was even aware he had created this L.L.C.
The next day, on July 4, 2012, Vernon relying on the 2008 Power of Attorney and, as her
attorney in fact, transferred all of Victoria H. Smith's real and personal property as a gift to VHS
Properties. He signed as her attorney in fact and drafted the transfer document. Like the action the
day before, there was no evidence she was aware that he transferred all her property to the L.L.C.
The same date, he transferred her interest in the L.L.C. to himself in another document he drafted.
Like before, there is no evidence she knew he had divested her of her property. He acknowledged
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that by the end of the day on July 4, 2012, he effectively owned and controlled all of her earthly
possessions.
Following extensive briefing, the Court held that these 2012 transfers were gifts and
further held that the 2008 Power of Attorney did not permit Vernon to gift her property to anyone,
including himself. The Court set aside his July 4, 2012, gifts of all his mother's earthly property to
VHS Properties. Joseph successfully challenged these transfers under I.C. § 15-12-116 resulting in
them being set aside and made part of his mother's estate.
Joseph moved the Court to reimburse him his attorney's fees and costs incurred in
restoring his mother's estate. Vernon opposed. The Court reserved its decision pending the
outcome of the challenge to the holographic will. Under I.C. § 15-12-116 the Court
unquestionably may award reasonable attorney's fees and costs to the party who prevailed in any
proceeding under the Uniform Power of Attorney Act. I. C. § 15-12-116 (3) provides as follows:
(3) The court may award reasonable attorney's fees and costs to the prevailing party
in a proceeding under this section.
I.C. § 15-12-116 (3). Likewise, I.C. § 15-12-117 clearly establishes an agent's liability for
violating this Act.
An agent that violates this chapter is liable to the principal or the principal's
successors in interest for the amount r qujred to:
(1) Restore the value of the principal's property to what it would have been
had the violation not occurred; and
(2) Reimburse the principal or the principal's successors in interest for the
attorney's fees and costs, and other professional fees and costs, paid on the
agent's behalf.
I.C. § 15-12-117 (emphasis added). The statute's clear intent is to restore the principal's property 14
(Victoria H. Smith's Estate) to what it would have been if the agent had not violated the Uniform
Power of Attorney Act. 15 The Court fmds that the statute applies whether the Court fmds Joseph
prevailed on all issues in his challenge to her will. This is a separate and distinct issue.

14

In this case, Joseph H. Smith is acting on Victoria H. Smith's behalf in attempting to reconstruct her Estate and is
her successor in interest.
15

This decision is consistent with an unpublished decision: Wisdom v. Mallo, 2009 WL 6811992 (Id. Dist. Ct.).

AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW
CASE NO. CV-IE-2014-15352
34

001687

However, Joseph did prevail 16 in challenging the will, and the Court ruled her will was
invalid. Furthermore, he succeeded in getting the Court to order all of his mother's property to her
Estate. Pursuant to I.C. §§ 15-12-116 and 15-12-117, the Court finds he is entitled to fees.
Determining whether the amount of an attorney fee award is reasonable is within the
Court's sound discretion. Craft Wall of Idaho, Inc. v. Stonebraker, 108 Idaho 704, 701 P.2d 324
(Ct. App. 1985). Rule 54 establishes the criteria courts must consider in awarding attorney's fees.
Rule 54(e)(3) provides that the Court should consider the follow factors in determining the amount
of such fees:
(A)

The time and labor required.

(B)

The novelty and difficulty of the questions.

(C)

The skill requisite to perform the legal service properly and the experience
and ability of the attorney in the particular field of law.

(D)

The prevailing charges for like work.

(E)

Whether the fee is fixed or contingent.

(F)

The time limitations imposed by the client or the circumstances of the case.

(G)

The amount involved and the results obtained.

(H)

The undesirability of the case.

(I)

The nature and length of the professional relationship with the
client.

(J)

Awards in similar cases.

(K)

The reasonable cost of automated legal research (Computer Assisted Legal
Research), if the court finds it was reasonably necessary in preparing a
party's case.

(L)

Any other factor which the court deems appropriate in the particular case.

In arriving at its decision, the Court applied all the required factors to determine whether the
claimed fees were reasonable.
Among other things, the Court finds, having reviewed the attorney's affidavit, the hourly
fees of $250.00 per hour charged are the prevailing fees in this area for similar attorneys and are
reasonable. This case was hard fought and contentious. The Court further finds that the 70 hours
claimed are reasonable; this Court spent this much time and more just preparing its decision.

16
The determination as to which party, if any, prevailed is within the Court's discretion. Oakes v. Boise Heart Clinic
Physicians, PLLC, 152 Idaho 540, 545, 272 P.3d 512, 517 (2012); Holmes v. Holmes, 125 Idaho 784, 787, 874 P.2d
595, 598 (Ct. App. 1994) (citing Badell v. Badell, 122 Idaho 442, 450, 835 P.2d 677, 685 (Ct. App. 1992)).
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Therefore, the Court, in an exercise of discretion, having applied the I.R.C.P. 54 factors,
finds $17,500.00 in reasonable attorney fees appropriate under the Uniform Power of Attorney
Act. However, given the fact, this case is likely to be appealed and the case is far from over, the
Court finds an award is premature.
IV. Tlte Court finds

an emergency exists requiring the Court appoint a Special

Administrator pursuant to I.C. § 15-3-614(b}.
I.C. § 15-3-614 (b) specifically empowers the Court to appoint a Special Administrator to
preserve the Estate without notice where it finds there is an emergency. Given the history and
Vernon K. Smith, Jr.'s egregious behavior transferring all of his mother's assets to himself by
improperly relying on her power of attorney, the Court finds the Estate's assets are in danger of
being dissipated. Because the Court finds that Victoria H. Smith died intestate, Vernon K. Smith,
Jr. is not entitled to be automatically appointed. See I. C. § 15-3-615 (b).
By entering the accompanying Order Appointing Special Administrator, the Court appoints
a Special Administrator and gives the Special Administrator all the powers enjoyed by a general
personal representative, except the power to distribute, dispose of or otherwise encumber Victoria
H. Smith's property. More particularly, the Special Administrator is empowered to maintain legal
actions, if necessary, to recover possession of property held by Vernon K. Smith, Jr., his wife, or
any business entity as a result of the unlawful transfers Vernon K. Smith, Jr. made in July 2012.
Seel.C. § 15-3-709.
The Court further sets a hearing for April 14, 2017, at 10 a.m. to consider appointing a
Personal Representative. Given the issues in this case, the Court does not believe either contestant
is appropriate to be the Personal Representative. If the contestants cannot stipulate to the
appointment of a Personal Representative, the Court will either appoint a professional fiduciary
company, TRESCO of Idaho, or continue the appointment of the Special Administrator as the
Personal Representative to professionally manage Victoria H. Smith's Estate.
IT IS SO ORDERED.
Dated this 9th day of March 2017.

Signed: 5/10/2017 04:56 PM
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CERTIFICATE OF MAILING
Signed: 5/10/2017 at 5:00PM

I hereby certify that on this _ _ day of March 2017, I served a true and correct copy of
the within instrument to:
VERNON K. SMITH
ATTORNEY AT LAW
VIA EMAIL: vls59@live.com
RORYJONES
ERICA JUDD
JONES, GLEDHILL, FURMAN P.A.
VIA EMAIL: rione. @idalaw.com; ejudd@ida law.com
ALLEN B. ELLIS
ELLIS LAW, PLLC
VIA EMAIL: aellis@aellislaw.com
CHRIST TROUPIS
TROUP IS LAW OFFICE, P A
VIA EMAIL: ctroupis@troupi law.com
NOAH G. HILLEN, CHTD.
E-MAIL ADDRESS: ngh@hillenlaw.com
RANDALL A. PETERMAN
ALEXANDER P. MCLAUGHLIN
GIVENS PURSLEY, LLP
E-MAIL ADDRESS: rap@givenspursley.com; apm@given pursley.com
VICTORIA ANNE CONVERSE
I 0548 NW SKYLINE BLVD.
PORTLAND, OR 97231
RONALD L. SWAFFORD
SWAFFORD LAW, PC
E-MAIL ADDRESS: rons(l: .swafford!aw .com

CHRISTOPHER D. RICH
Clerk of the District Court

By:~-.,.~'+us...r-~rt-C-1-er-k
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S,

EXHIBIT C
DURABLE POWER OF ATTORNEY

KNOW ALL MEN BY THES~ PRESENTS: That I, Victoria H. Smith,
of 5933 Branstetter st., Boise, Idaho 837~4, do hereby make,
constitute and appoint, and by these presents has therefore made,
constituted and appointed my son, Vernon K. Smith Jr., of 1900 w.
Main st., Boise, Idaho 83702, as my true, lawful and exclusive
agent, representative and attorney to act for me, in my name and
in my place and stead, pursuant to this durable power of attorney,
with full authorization to act in my behalf, for any and all
purposes, with the same force and effect as though undertaken by
me.
That my grant of this Durable Power of Attorney is intended
to convey unto my. son, Vernon K. Smith Jr., full power and
authority to do and perform a11 and every act and thing whatsoever
requisite and necessary to be done, as tully to all intents and
purposes as I miqht or could do if personally present, and I do
hereby ratify and confirm all that my said attorney has done by
virtue of these presents.
This Power of Attorney is durable in all respects, and · shall
endure the event of disability and death, and shall never be
affected by any event of disability or death of the undersigned for
any reason, manner or purpose.
~ ~-tl,

..

IN WITNESS ~OF, I have hereunto set my hand and seal this
day of _·_....;;;::J"'""v...__._l.,l_ _ _ _ _~-=· ' 1999.
\

- 'J .'S-1&\U

,)..}/"-.

I

"h\J.-L.,

Victoria H. Smith
STATE OF IDAHO
County of Ada

)
:ss
)

This is to certify that on this \~~ day Qf ~"-~
,
1999, before me, the updersigned Notary Public, in and fo~e said
Ada County, State of Idaho, personally appeared Victoria H. smith,
known and identified to me to be the individual whose name is
subscribed to the within instrumept, and acknowledged to me that
she has read and executed the same as her own voluntary free act
and deed.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed
my official nc>tarial seal the day and year in this certificate
first above written.
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I, Victoria H. Smith, residing at 5933 Branstetter St{ect, Boise, Ada County,
Idaho, bom
Social Security Number
does herewith
reaffirm, reconftnn and continue the ongoing appointment of my. son, Vemon .I<. Smith
Jr., bom
.from the original appointment I made in 1999, and to remain
authorized to act as my tmc{)ndltional attomey in fact and agent under this Durable and
Irrevocable Power of Attorney, aod he is authorlt.ed to exercJse all powers and authority I
otherwise possess and couJd exercise in my own name and on my own behalf.
·
The power and authority vested in him is unconditional, unlimited and all
inclusive, and he shall have the full and exclnsive power and authority to maoage and
conduct all of my affairs, and to exercise all of my legal rights and'powers, including any
rights and powers I may acquire in the futl.lrn, and specifically incluillng; but vlithout any
intended lim.itatlon, to oolleot all fuo.ds, hold, maintain, improve, invest, · lease, or
otbenvise man.Qge or d1spose of any or all of my real or personal property, or any interest
therein; purchase, sell, mortgage, enclllD.ber, grant, optjon or otherwise deal io aay way in
any real property or personal property, tangible or intangible, or any iuterost therein; to
borrow funds, to execute promissocy notes, and to secure any ,obligation by mortgage,
deed of trust or pledge; to oon,duct any and all business and banking needs, of any nature
or kind, including the right to sign checks and draw funds on any aod all my acoounts,
with tho same authority as my own signature, to sign any and all agreements and
documents. in my behalt; ·~ continue any co~porations, limited liability companies a.n.d
venture entities I presently havo, and to organize, reorganize, merge, consolidate,
capitalize, recapitalize, close, liquidate, sell. ot dissolve any business J.n.terest. and to vote
all stock, including the exercise of SIIY stock options and any buy-sell agree,me.nts; to
receive and to endorse checks and other negotiable paper, to deposit and to withdrew
· funds from any accounts, by check or by withdrawal sUps, or otherwi&e, to transfer funds
from any account and to do so from any bank, savings and Joan, or any· otb.er financial
institutionlo. which I have .funds now or in tho futuroi to prepare, sign and file any and all
tax returns and other gove.rom.ental re~orts and documents, and to represent me 1n all
matters before the Intemal Revenue Sexvico or State Tax Commission; to have access to
aU. cerU.ficatos of deposit, and any safety deposit box re~tered in my name, whether
alone or with others, and to remove Rny property or papers located therein; to act
unconditionally with regard to any funds, stocks. bonds, shan:s, mvestments, in~res!:s,
rights, benefits or entitlements I may now have or hereafter come to have and hold; to
engage in any administrative or legal proceedings or 1awsult9 regarding any rights and
interests I have o.n matters therein; to create trusts and to transfer any interest I may have
in property, whether .real or personal, tangible or intangible, to the trUStee of any trust, to
engage and to dismiss agents, counsel, and employees, in connection with any ~ttcr,
~d for purposes, this power and autho.dty vested in my son, Vernon K. Smith "J(;:~_S : • _
unlimited, unconditional ~d all inclusive, and with the same authority lll:ld-~[~~ ·~:-~~-: .
. i.\ i.) £ t? ,.,; .. '~:-;.. .
though I had caused the actwn to be undertaken.

)Is losrrument 1jlad as an accomodaUon only.

II has 110t been examln11d .as to Its execotlon,
lnsW'RbWty or effect on Tille.
FlrstAI!IoriClln TiUe Company
QOD P/orView Dr., Sulle 110
Idaho Falls,ID B3402
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This Durable Power of Attorney is irre\I'Ocable and shall remain in full furce and
having been coupled with adequate consideration, and shall not be· affected,
altered or impaired by the event of my death or disability, and shall continue in effect for
all timo, as it has been my long-standing intootion and desire that my son, Vernon K
Smith Jr., shall be the sole and exclusi\'e helr of my entire eslate, as I have so declared
openly in the past many years, because of his commitment, dedication, and devotion to
effec~

my best interests.

era:\•

and financial well being.

Dated This ~of April, 2008.

-("~~~
Victoria !:f. Smith

l

SUBs_®ED. AND SWORN TO BEFORE ME, a Notary Public for the State of Idaho
· this~ of April2008.
.
.

tary Public for Idaho
siding at Boise; Jdaho ·
Commission Expires: J0/16/13 .
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QIDT CLAIM: DEED ·

-·.

On July 4,..2012
·. . THE GRANTOR,
.

· . . . Victoriall Smith. the First Party he.rein, residing in the City of Boise, Ada
County, Idaho, d.oes herewith execute this Quitclaim Deed in both her individual
capacity, and as the sole heir to ~d Executrix and Personal Representative of the Estate
of Vernon K. S:rni.th. Sr., deceased. who died on May 2, 1966, through her son, Vernon K.
Smitb,}r., pursuant to .bis ~;xcl~ive, Durable, and hrevocable Power of Attorney issued
b)i saj.<{ ~ctoria'H.. Smith, for an in consideration of the, sum ofTen Dollars ($10.00)-and
oUlerj~ood. ail.d ·valuab.l e consideration, and does herebyirelease and quitclaim to VI-IS ·
P£opertie5, LLC:,,.t:Iie 'SeCQnd Party herein, an Idaho Limite<l Liability Company, with its
principal place qfbus"iness located at l900 West Main.Street, Boise, Idaho, all of said
·Ffrst Party' S· rights; titl~. an4 interest in and·to the. following described real property,
situated.in the County of Ada, State of Idaho:

. 'Legal pescription: Lot 6·Except\he 'South 5Q', Blk 2, Resub of. Lot 21 & · ··· ·
a Portion .ofLo~ 6, 7, & 22, Ora Dell Subdivision, #9102592, Records of
A,da County, Idaho
Tax Parcel' Number:. R6633020060
.
Property Address: 2001 N'I~.aymond .St, Boise, ID 83704
•

•

•

..•

•

•

•

•

•
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•
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lN'W!fNESS WHEREOF, The said F' ~Victoria H. Smith, s set her
hand and. se~ tQ· this Quitclaim Deed on J . 4, 2012, bYbp.d through the Po:we of
Attorney her son, y emon K. Smith,
·
·

•.

ta

-Victoria R Smith. Executrix. bf ,JC..__,-r_~_ ..
Smith, Deceased, and in her in 'vi ai capacity, and.as sole
heit to the Estate of Vem-on K. Smith Sr., by and through
her Son. Vernon K Smith Jr., pursuant to his exclusive,
Durable, and Irrevocable:Power of Attorney

STATE.OFIDAHO-)

) ss:

County of. Ada .
~

.) . . .
'

.

.

.

...

.

. .

,
·T.'$~ rs·ro CERTIFY. That ~n this'4~ day of jp1y;
before me a Nottiry
Pu~lic .in and f,or: said State~ personally appeared Vernon K. Smith, Jr., .and before me and
in ·my presence s&id pany did acknowledge to me t;hat :Ue ex.ecuted the above and . •·.
foregoing Quitclaim Deed pursuant his exclusive.-DUrable and Irrevocable Power of
Attorney i,ssued
. . . . ... :. .:
. to him by Victoria ~.·SJ!lith. . . ·: : . . . . · .· .

zoiz,

to

. r---··· · .. ·· ,

~

IN W!TNESS WHEREOF, :I have. he~to s~ ~Y hand. and affixed my official . ··
notary seal the day
first
. and
. year in this ·certificate
.
. abo.v~ written.
. .

.

. .. .. .·

~~~~VON~UCKSTr

;R.es1dmg at~
My Commission Expires:·

EX~I~ES .3-,13--14
.·

A s'de
e 1 5 Eagle, Idaho

..

_·Notary ~. t:m-45

..

.

"'
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QUIT CLAIM DEED

....

On Ji.l.ly 4. 201_2 THE GRANTOR.,

'

_
Victoria R Smith, the First Party herein, residing in the City of Boise, Ada·
Coliuty, Id~o,' does herewith execute this Qu7:tclaim Deed in both her individual·
cap~ty, and as the sole heir to and E~ecutrix and Perso~ Representative of. the Estate
of Vernon K. Sml.th,"Sr., deceased, who died on May 2; 1966, throughhet son, VemonK.
:S~t:b;· Jr., pursuant to ·jlls. exclusive, Durable, and Irrevocable Power of Attorney issued
by." s~d Victotia"ii. Smith, for an in consideration of the sum ofTen Dollars·($10.00) and
·other "good ·aD.d .valuable consideration, and does hereby release and quitclaim to VHS
Pmpertles;·LI..C.,.the Second Party herein, an Idaho Limited Uability. Company, with it,s
p~cip~ p~ace of business located at 1900 West Main: Street, Boise, Idaho, the following
de~cribed real pr9perty; si~ated in the. C~unty Ada; State of-Idaho;

of

PARCEL-ONE: ·
.
.
.... ·---~-·~~-·-·
Real property situated in the Co\inty ofAda,·state of"Idaho, consisting.of 132 acres, more
or l~~,s ·to wit: Commen~g at. a point North 36°21' West distant 2:88 chains from the .
center 'of Section 26, Township 4 ·North, Range l East, B .M., the real place of beginning,
~thenqe South 73~15' East a distance of 1,40 chitina to a point; then~ North 18~4.8~
East.:a t4stance of 64.53 i::.b.alns
a pomt; thence North 60D42' West a distance 2.75
chains to -a 'point; thence South 68°00' West a"distan.Ce of 9.~0 chains tt;> a. p<)ini; tltence .
Nq~ . 75° oo·.W~t a diStance. of 12.00:chains·to ·a." point; thence North 49°00' ·wesi:a
'distanCe of:3.9d c.hairurto a point; thei\Ce South 64°30' West a distance of3.70 cha4ls 'to' a
point·~· ~ce.~Quth 72,_000' .West ·~ distance of s.so·.chams to a point;: tll~nre}lorth 81 °00'
·west ~r diS~e:e of 3.83 chainS to a 3gomt; .~ence .~o~~ 0°05' West ·ad~~~ of 14.92
chams·,tq a -point; th~nce North sr/ • Bast. a .dis.tance o~ 2.QO cha,ins to a point; thence
South 48° 15' Eas.t" a ·custail.ce of 2.00 Ch-ains a point; :tb.ence South 80°30' East ~ distap.ce _
-~f}JS . ~.h~s to a ·poi.r;~;' tb,ence S.ou~ 61°00~:~sra. t;Jistanc~ 9~ 1.00 chains to -a p6int";
·thence South 2-3"0 30' "East. a distance of-2.10 cllains to ·a point; thence South 1000' West a
·distance of 3.60 chains to a poinE; thence South .2() 000~ West a distance· of 1.-80 chain$ to a
po_int; thence South 27°00' East a distance ~f3.7.0 c~aips ~a point~ thence South"-1°4~' .. ·----~-,- ........... ·

to

of

to

..-··
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. -.
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..
. . ·.
East a.distance of 1:so.chains .'to a point;' thence Sou~ 38°3Q' -East ·.a distance of 1.20
chains to.. a point; thence South 40°45' West a distanc;e of 2.80 cbhlns to a point; thence
· South 3°45' West a distance of 4.30 chains to a point; thence South 34°15' East·a 'distance
of 2..00. chains to.a point; then9C South 67°00' East a dis~ce of 1.40 chains -to a p.omt~, .....--.... ____ __ ,.
thence South. 49°'1-5' East a distance of 2.50 chains to a point; thence South 22 °30' East a ·
distance of 2:'95·chains apoint~ thence South 52°00~ .East a distance. of 2.50 chains to a
point; thence·South 64°00' East a distance of 2.60 ch$ls to a point; tbe.Iice North 84°45'
East a distance of 1.32 chains to a point; thence South 00°03' West a distance of.14.89
c.bafus' to .the place of beginning; together with ail water,· ditch and lateral rightS·
.app.urtenantb.ereto or used in connection therewith:, including 1:32 sharcs .in the Th\1I1Ila]).

to

MiU Ditch ~o. LTD., and as said acreage is further identified in that Bargain .and Sale
Deed,. dated. Deeember 20, 1954, and recorded in the Records of the Ada County
Recorder's Office, located· in Book 440 at Page 104, copies of which are attached hereto,
and incorporated herein; and

.

:

PARcEL.T.Wo: . ·

.

. . ..

. .

.

. ..

.

. .

:

,.

R~al.Pt~perty"si~ted ·?-xi~ Co\mt)r of' Ada, Stat~ .ofld~ol consistin~· of 44 ~<;xeS, ~~re

·or less, .to .Wit:
·
·
,
.
.
..
.
.
11
Co,m:qlencing at a point 2 ~hami· 88 links North 36 2i ~West from the: Wash Bou1der'
ill·~~- center: of:Section· ~.enty-six iD. To\Vnship .Pour Noith of Range·on6 ·~~6f ll?--e... ···---·~-· ··..
~oise Me~dian; ihence North variation 18°48' .East i:S' chains &nd 70 linkS. to. a.Slou.gb;
· thenc~ North .and We5~erJy. following the let\ l!lld South'Bimk of the s~d $loq.gh,t~ the ·
.East boUildarY o;f 'Lot Nine in Section Twenty'-tbiee ;iii. Tp~ip and Range afores~P.d;
thence Soutli fallowing East .b'o.ilh~y of.sai(ft6t·.Nme. 1 chains a,nd 75. itruci to ·sopth. east C?~ei:·of sal.d i..op~ine; thence South :toll~wmg ihe:East.b.~unaary qf1;b.e West·H;alf
0f:~e North~e.st- O,~~t of~aid Se<:tlo~ 'l_'w.ency-sbc,. ~5. cb!J.ins and· 40 links to top C?f
Bh,i.f£;' tben~e ·$.o~th axid Ea.Step.y:follo~g the e_dg~ pf the 'BlUff to a poin(2~~· ~d
·. 88-links. North. 350Zl' West .from the· Wash Boulder set iD: the center of ·said ·Sectio-n
:;rwenry~siX, said: p'o~t bemg the ~ia:ce of beginriing. togeth:er wirh: ali ·cenificates' 'of
Shares j'ncludj:ag CertifiCate No. 114 for 44 shares the capital stock-in the Thurman
. Mill Ditch.Company;Ltd, and as said acreage is further identified in that Warranty Deed
;tlateG. March ·t:~.:. 1958, and r~orded in tbe Recorda of the Ada ·County Recorder's Oftic.e ·
·as. ~~e~t
805407; b)pie5 ·of' which ar~ attache<!' hereto and inco~rated: herein;

s'et

of

No.

·~a said

parcels of real prope.rties. further identified in the Tax Parcel Id.e:ntification
Nuiri.bers·for fmther.ref~enc(ns s'et.forth as:
· · · ·
·
·
·· .
·. ·

••

•·

0

•

o

o

•

o

I

o

'

'

o

o

'

:

o

o

:•

' ' ' ': ' • . , : , " - • ' ' ........ _ - - : " _ _ -

: --••

•

•

Leg~ 'nesci-ription: Parcel'.fl0995 ·in· Flood District S2 of Sec 23 & N7 of sec . 26 · ·. · :
. 4i--DE '#0990';.R
· .. ·
· . .
·parcel Number: S05261209~5 · ·
.

Tax

·Property Address:
593.3'.N·:Sr~te~er St, G;trden:qty, ID 83714
.
.
.
. ·..

•

...

Leg~l Descriptiqn;.Parcel #4432 of SE4. SE4 NW4 Section 26 4N rE #2444.30~S
.Tax. £arcel. NumBer: 80526244432
· ·. · . . ·
:~
· . . ' · ·
. . Proj~rty;Addiess~. 5933 ·:N Branstett~· s~ Garden City, ID 83714 · ·
· ··'
I

...
I

o

0

0

.

. ..

·P.2 :

....

..
t~

"·· - - .... .. . .
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.. ·-

•

__..

17/1'3

,_

_.....__ --; --~

. ,.

Legal Description: Parcel #4434 of NE4 SFA NW4 Seetion 26 4N lE #244430-B
Tax Parcel.Number: 50526244434
· · Property Address: 5933 N Branstetter St, Garden City, ID 83714

•

'Legal Description: Parcel #2580 in Flood District Sees 23 & 26 4N lE
·T ax Parcel Number: $0526212580
Property Address: W Chinden Blvd., Garden City, ID 83714

•

'Legal Descripti~n: Parcel #:3690@ NW Co~er SE4 NW4 Sectio~ 26'4N
lE #244660-B.
Tax Pareei Number:·S0526243600

. Property Address: WClili).den Blvd., Garden City, ID 83714
•

Legal Description: Parcel #37oo Por N2 SE4 NW4 Section 26 4N lE #2446607B- · ·· ·--·--..--.
Number: 50526243700
Property Address: W:~denBlvd., Oa¢en City, IP 83714
T~ farcel

.

•

I

..

~

~

. Legal Descript}on: :Parcel #;4265 NR CTR SE4 .NW4 Section 26.

4N lE '#244255-B

. .
.
. .
.
Tax .Parcel Number~ $0526244265
.
'Property AddreSs:_9Q07 ·W-Chind~n JBlvd.•.Garde.u.'City, ID 83714

..The.said F.frst Piu-fy does hereby ··rel~a:se and ~e~qnish all of ~aid Party.' s rights,
titl~ ai~d

·the

interest ip. a:od to_th~ above descril?ed.p.roperty 1o the .s!Ui:l Second P.arty. and to
P~Y.' s heirs and as~igns fo~ever, so ·that neither said First Party nor said First

Seeond

Party' .b.eiis, legal rypr:~s.CQ.tatives_ or .assigns shall have, claim 9r: demand any right or
.title .to ..the pr9perty
.or any.
· .
.
. . p~f thereof.
. . . · . . . ..
..

.

.

.. . . '"'· -·---.......

Mail Tax Statements To:
Law Office..ofVernon K. Smith.
1900 West M,~ Street
Boise. Idaho 83702

......

-,. .~ -··

·.

IN WITNESS.WHEREOF., The said__,_F_
· ---......

to

hand ~d seal this Quit~ainl. Deed.on
Attom~y to·her son, V eo1mr K. 'Smith.

- ·.

. . ., ..

y 4~. p.)-Jl-dr9¥-'ii.UPL.J.Q.I

.

g~~~~¥+~:q£-'4~-67

. ictona H:.Smit.Q,·Execu -. · o·_ e s~ate.o(Vei.ci'o!l·. · ·.
·· 'Srruth, pic eaSed,·and in
d· ·: ~ual capacity: and sole
. heir to the Estate ofVetnon K. Srilltb Sr.) by and through
h~r Son, Vernon K. Smith Jr., pursuant to his exclusive,
.
.. .. .. .... ____ , _· ·
Durable, and Irrevocable Power of Attorney

her -

)

.as

P.3

\'\
\
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TlllS...IS TO CERTIFY That on this 4th day of July, 2012, before me a Notary .
Public in and for said State, personally appeared Vernon .K. Smith. Jr., and-before me and
fu my presence said party did ackn.owledge to me that he . executed· the above ~d
foregoing Quitclaim Deed pursum.t to his exclusive, Durable and fu:evocable Power·.of·
Attorney issue~ to him by Victoria H. Smith.

. IN WITNESS WllEREOF, I have hereunto set my hand and affixed my official
notary S~· the day and year ln this certificate first abQVe wOtten..

.

..

No~ . Public~orl~aha· '(.<" ~ ROY~ VON PUCKETT ·
Res rung at :Bmre; Me Resides. Eagt&~ ·Idaho :.. . _.. ··-----,--.
My Commission Expires:

EXPIRES 3-13-1:4

)

··' .. ..

•

0

••

..'

. Nqtary Comfflr~-1.31745
·:·

..

·..

)
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. :PJ:ep,ated;B,y: ....
.
I..aw.Officie,of Veman K.. Smith

· t90ri:we8t Ma.txi streei .
.
. .· ..

-·\

.. 8~::~'~3702·

.

- ~-,~·

.

'

---- ~~

After:~gl~durn To.:·

·

Law'C)ffico:ofVimlon.K.: Smith

... 1~ wen.M.ain s~
BOise. IdBho 83702
~

,I

' _

J ;. ,

, ',

••

•

'

;

'

•

.

.

..
o

I
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· .... · ·. ··
State of Idaho ·
Tfi Patcel Number; R.Pl'02.27005007A

··

...

-· ...

·· · · ··~·---............,_~

Pafce1·
. ,: :Address:
.. . Hamer•.ID-000 ·

...... --~-~-

. Mail·Tai·St8U1Dients To:
.
Law ~-of:V~on K~ ~
1900 ·West ¥am.Street
: . , D9.~ :Idaho. 83~{02.

. . ·. ·. .

'
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.
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~

. .. . . .·
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Law Qffic.e .o'{ Vemon K. Smith
1900 West Main Street
Boise, Idaho 83702
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QUIT CLAIM DEED

On J~ly 4, 2012 THE GRANTOR~
.:
Victoria a 'Smith. the Fitst Party herein, residing in the City of Boise, Ada
County, Idaho; qoes herewith execute this Quitclaim Deed in both her individual
capacity, and as the sole heir to and Executrix and Personal Representative of the Estate
Vemob.K. ·Srxrlth; Sr.• qece~ed, who died on May 2~ 1966. through
son, Vernon K.
Smi~ Ji,.• pursuant to his el:clusive1 Durable, and Irrevocable Power of Atto~ey issued
by said·.Victqn~· a .Smi~, for an in consideration of the sum ofTen Dollars ($10.00) and
oth~ go9d -~d ~aiU,able consi~ration, and does hereby release ancl quitclaim t<? VHS .
Propeitl~s. LLC., 'the Second Party·herein, an Idaho Limited Liability Company, with its
principal place of business located at 1900 West Main Street, Boise, Idaho, all of sai~.
First Party'.s righ~. title, and interest in ~d to.~e following described r~· property, ..

of

her

sitUated in the County of Ada, State of Idaho;

·
.
.
Legal Descliption: The West 32' of Lot 11, Block 23, McCarty's zM.

·.

f..ddition,.Records.of Ada Gounty, Idaho

.

.

Tax Parcel. Number: R5538942700

.

.

.

·J>roperty Address:
. 1807 W 'Idah~·
. . $t, J3oise, ID 8370~·
.

..

.

•,

Mml Tax Statements To:
Law O~c~ of
K. Smi~
1900 ·w est Main Sb:~t.

Vernon

Boise, ·Idaho. 83702 ·

. •'

. ·.
'

..

..

'•

)

.·

. P.l
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. IN WlTNESS .WHEREOF, The·~aid First Party; Victoria
·th, has
hand-and seal to this Quitclaiffi Deed on
, .012, .by and through .the
Att~rney to her son, V emon K. ~mith,
·
··

Victoria H. S

S.m.J-th, -Deceased,

,

d in.hf>.J""ltlnw

heir to the Estate of Vern
. Smith Sr., by 31;1d through
her Son, Vernon K. Smith Jr.• pursuant to his exelusive,
Dutable, and Irrev.ocable Power of Attom.ey

STATEOFIDAHO )
) ss:
County ~f.A~ . . . )

··

TIUS

••

0

. .

rs:io cEgtrPY.'rp.at.~n this'4th d~y ~i Jluly, io12, befare·roe·a: ~otarj

Public in'.ana for said State, 'personally·appeared Veman K. Smith, Jr., and before me and

. in .my presence said party did acknowledg~ to me thatb.e executed the'above and
foregoing Quitclaim Deed puxsuant to his ex.clusive, Durable and'Irrevocable Power of
Attorney issued to~ by Victoria H. Smith.
·
IN WITNESS

WHEREOF~ I h~ve hereunto ~~t

my lland ~d ~ed. i:ny official

notary·seal the day and
year in this .certificate
firSt
.
. ..
. abt:.~V.e
. . wrlrte.n.
. .

··

··

· ·

~

/~

virb BJzJt
.
.
.
p

Not.. P~blic ~or Idaholi!v
Res1dmg at~

~OYAL VON PUCKErr

Resides r:a...w
My Commission Expires:· · ·
-.-,·Idaho

. EXPIRES 3·13~ 14 .
Notaty COf'MVssion t3n45 ·.

.

. .......-.......... .

..

)

.·
. ·--····· ........
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THE ABOVE SPACE PROVIDED FOR RECORDERS USE ONLY
PARCEL NUMBER: 003-571-04
WHEN RECORDED RETURN TO:
Wilson Ranch, Inc.
9535 Hwy95
Winnemucca, Nevada, 86445

QUITCLAIM DEED
TinS INDENTURE Made this 12th day of April, 2012, by Victoria H. Smith, the
First Party herein, residing in the City of Boise, Ada County, Idaho, does herewith

execute this Quitclaim Deed in both her individual capacity, and as the sole heir to and
Executrix and Personal Representative of the Estate of Vernon .K. Smith, Sr., deceased,
who died on May 2, 1966, through her son, Vemon K. Smith, !r., pursuant to his
exclu:sivc:, Durable, and Irrevocable Power of Attorney issued l?y said Victoria H. Smith,
for an in consideration of the sum ofTen Dollars ($10.00) and other good and valuable

consideration, and does hereby release and quitclaim to Wilson Ranc~ Inc., the Second
Pany herein, a Nevada Corporation, with its principal place of business located at 9535
Hwy 95 North, Winnemucca, Nevada. 89445, the following described real property,
situated in the County of Humboldt, State ofNevada;
Lot 2, and the South ~ of tho Northeast ~ of SectioX} 4, Township 41
North, Range 37 East, M.D.B. & M.• which comprises approximately 120
acres, more or less, and at times is also referred to by the Humboldt
Couo,ty Assessor's Office, for tax reference purposes, as the West Yl of the
Northeast i/4, and the Southeast% ofthe Northeast Y4 of Section 4,
Township 41 North, Range 37 East, M.D.B. & M., Humboldt County,
Nevada, and is also at times refen:ed to by the Humboldt County
Assessor's Office to comprise 118.930 acres, more or less, and has been
assigned an assessor's parcel number of: 003-571-04, and. also assigned a
Roll number of: 014855.

Quitclaim Dee'
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The said First Party does hereby release and relinquish all of said Party's rights,
title, and interest in and to the above described property to the said Second Party, and to
the Second Party's heirs and assigns forever, so that neither said First Party nor said First
Party's heirs, legal representatives or assigns shall have, claim or demand any right or
title to the property or any part thereof. .

Tax Parcel Number: 003-571-04
Mail Tax Statements To:
Wilson Ranch, Inc.
9535Hwy95
Winnemucca, Nevada 89445

Victoria H. Smith, E~ecu
e
te ofVemon K
Smith, Deceased, and in he.r individual pacity, and as sole
heir to the Estate of Vemon K. Smith S ., by and through
t to his exclusive,
her Son, Verno~th-Jf.,-p
Durable, and Jxrevocable Power of Attorney

STATE OF IDAHO )
) ss:
County of Ada
)
THIS IS TO CERTIFY That on this 12thdayofApril, 2012, before me a Notary
Public in and for said State, personally appeared Vernon K. Smith. Jr., and before me and
in my presence said party did acknowledge to me that he executed the above and
foregoing Quitclaim Deed pursuant to his e<S:clusive, Durable and Irrevocable Power of
Attomey issued to him by Victoria H. Smith.
IN WITNESS WHEREOF, I have hereunto set m.y hand and affixed my official
day and year in this certificate first above written. ·

notari~ seal the

V·
Notary Public fo
)

Residing at Bois , dah.o

My Commission Expires: 6/3/14

Quitclaim Deed P. 2
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Law OffiGe of Vemon K. Smith
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01/19

101061201 4 .0~:sgp_M
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After Recording Return To:

·Law-Office of Vernon K. Smith·
1900 West :M;ain Street
Boise, Id~o 83702

SPACE AnOVE THIS LINE FOR RECORDER'S USE

QUIT CL.AJl\.1·DEED
On July 4, 2012 TiiE GRANTOR.
: :victoria.ti. S~ith, the First P~ herein, residing in tbo.Cxty of Boise, Ada

·County Idaho, ·does lierewith ex,ecute this Quitclaim Deed in both her individual ·
1

capacity.· and· as the sole heir to and Executrix antPersonal Representative of the Estate
of Vemon K. Smith, Sr., deceased., who died on May 2, 1966, through her son, Vernon K.
Smj.~ Jr., pursuant to ~s exclusive, Durable, and Irrevocable Power of Attorney issued

by said Victoria l{.. Smith, for an in consideration of the sum of Ten Dollars ($1 0.00) and
other good and 'valuable consideration, and does hereby release and quitclaim to vHs ·
Propetties, U£,, the Second Party herein.. an Idaho Limited Liab.ility Company. with its
prip.cipal place of business located ~t 1900 West Main Street, Boise, Idaho, the followiD,g
d~crib~O. x·t;al prop~y. situat¢ ~ the County..of Ada. State of Idaho: ·
· . Legal .Description: Lot 5 ·B lk 29 Fairvi.e~ Addition .
Tax Parcel Number: R2734251685'
.
·
· Pro~erty ~d:dr~s; llO N. 22nd Street, Boise, ld~o 83702

l.:egal Description: Lot 6 Blk .29 Fairvi.~w Addition
Tax Parcel Number:· R2734251690
·
.Prop~rtyAddress_: 1902 W. Main Street, B9ise, Idaho 83702
· Leg81 D'es.cription: Lot 7 :J)lk 29 F~ew Addition '
· Tax Parcel'Ni.unber: 'R273425"1695
.· ·
·
Property Address: 1900 w~ · Maiii s~~t, aoise, Idaho ·83702
·-.

.

.
. The 'said ~irst Party does hereby ;elease an~ relhtquish all of said Party's rights,
title,
inte1:est in and to tlie above described prop~i:ty 'to the said Second Party:, and to
the Second Party's heirs and assigns forever, so that.nei~er said First Party nor said First

and

)

.

P.l
.•
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Party's heirs, legal representatives or assigns shall have, claim. or demand·any right or
title to the p~operty or any part thereof.
'

Mail Tax Statements." To: ·
Law Office' of Vernon K. Smith
1900.West Main Str~t

Boise, Idaho. 83702

. .

~and

IN \\0-TNESS WHEREOF, The said E'u
· msfl~mt.!.,..,.._JJ:u-.ro
and seal. to this Quitclaim D~d on J
, 2012,

Attorney. to her son, Vernon K. Smith,

Victoria H. Smi , .Execu........~,....,
Smith, Deceased, and in her ·
· ual capacity, mid as sole
heir to the Estate of V em9n K. Smith Sr., by ~d tluougll
her Son, Vernon K. Smith Jr.; pursuant to his exclusive,
.Durable, and Irrevocable Power of Attomey
STATE OF IDAHO )
. ) ss:
Co~ty of Ada
)

· TillS

IS .TO CERTIFY ';('hat on this 4th day of July, 2012, before me a·Notary

~ublic ip. and for

said State, personally appeared Vernon K. Smith. Jr., and before me and
:in my presence·said party did acknowledge to me that he executed the above and .
foregoing Ql;litclaim Deed pursuant to his exclusive, Durable and hrevocab]e Power of
Attorney issu.ed to" him by Victori.a H. Smith.

·

IN WITNEsS WHEREOF, I have hereunto set my hand and affJ.Xed

notary seal the day and year i1} thig certificate first above written.

/?.)

1

v

"¥..

my official

~ Je.JV\
ROYAl V<lN PUCKElT
.

~blic for Idaho

Residing at B.Qise.IMlw ~v·.fl
. My Commissiqn Expires:

Resides Eagrs, Idaho

EXPIRES 3-13-1.4

Notary CommiSSion f3n4c.

·

..
P.2
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Qn July 4, ~012 THE GRANTOR,
... ........

.. .

.

...

..

0

•

- •• . ' •~ ., '
•

•

:·..

'}j

..... ~.... -·· .:-----:-~~ --7"

.·

Victori.a f!. Smith. the First Party herein, residing·in the City of Boise, Ada
.Coup.~y. Idaho, does herewith execute this Quitclaim Deed in both her individual
capaCity, and as.t4e sole heix to and Executrix and Personal Representative of fu:e Estate
of Vernon K. Smith, Sr., deceased.,who died.on May 1:· 1966~ through her son, VemonK. .
SJil:ir.h, Jr~, pursuant to his.exclu~ive, Durable, .and Irrevocable Power of Attorney is~eed
by·said Victoii.a.H. Smith, for an in consideration of the sum ofTen D01lars ($10.00) and
Gther g9od and valuable consideration, and does hereby release and quitclaim to VHS
.Propeit.tes; LI:.C ....the Second Party herein. an Idaho Limited. Liability Company. wirh its
principal place. of.busin,ess located at 1900 West Main Street, Boise, Idah:o, all of said
Flt$t :Pa"rty•s rightS, tit,le, and int.erest in and to the following. described real property·,
sitUated In .~~ CQunty of Ada,·State of Idaho;
·
• · Let¢·Description! The E~fhalf (El/2). fue Northeast Quarter
.. (NEl/~) of ~ection Seven. (7), in Township Two·(2) North of .
Range ·Two (2) East·of B .M. in Ada County, Idaho, consisting of ·
· ·80 acres..
.
.

of

.

.

. .. .. ......-·;------. ---··

·..

. Tax Pakel Number: Sl507110.000
-~~y·A;ddreSs= South Col~ Road, B~ise; Idaho, 8~709

.

: . . • .. I;.ega1 Des~ption: Tb'e West Qalf cWl/2) of ~e Northwe~t Q~~ ...· ..
.. .
(NWl'/4) of Sectio,p Eight (8), .in Tow~h;ip TWb (2) North of .
: : : ·.
· ·

·.

Range'Two (2)' East of B .M. in Ad~ County, Idaho, e;onsistip.g o! ·

. . .· 80 ac:;:res.

.

·

·

· . · ·. · ·..

·

· ..

s

. ·' :True;" P~cel N~bex: 1508220000
. ~y Address: South Ple~~t Yaney Road,. Boise, Idaho, 83705

·.
)
·P. 1

..
.. ·..
CV-IE-2014-15352

\
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Legal Descripti0n: The South West quarter (SW lA) of the South .

•

E~t quarter (SE lA) of Section 'I'hirtY Two:(32) in Township Three
· (3). ~orih of Range Tv.,ro. (2) East of B.M: in Ada Cotinty, Idahq,

. ~nsisting of.40 acres.

Tax Parcel' Number: Sl032438400
.
Prope~y J\ddress:. South Pleasant valley Road. Boise, Idaho, 83_705
.
.
.
· ··• · Legal Description: The :East Half cEl/2) of the Northw~t qu~er . . . · ·- ~
. (NW114) of Section Five (5) Nor:th of Range Two (2) East of B:M.
... in Ada County, Idaho, consisting of 80 acres.
Tax Parcel Number: Sl.50.S210000
Property Address: South Pleasant Valley R?ad. Boise, Idaho, 83705
• . Legal P~cription: rbe .. West·.'Hair ·of · the ..NorthweSt quarter
· . · (NWl/4) of.'Section .Five .( 5) N'ortli of R;ange Two (2) ~ast of.B.~.. ·
County,
of.80 acres.
. Ada
.
. Idaho.
. . consisiiog
.
.

.m

rax.· P~l Number: Si505220000.

.

.

· P.roperty Addres.s: ·smith Pl~as8:Ilt V~~~ Ro~d. Boise, Idaho, 8~]05.

.. '.

•

.

. ·.

• ·14g~. Des~ption:

·.. Five (5) North

·...

: ·. ·,

·;·

:.

,

.·.

Th~ ~outl:j. W~~ .q,u~r

(SyY

~)

.·.· ..

'•

.

9f s ·ec~qt;l'

of Range Two Noith of Range Two .(2) E~t of

~.M. in Ada County,

fdaho·, containing 160 acres.

Tu ,Parcel Number.; ·S1505310000 .

.

Prope~ Ad<hess: South Pleasant Valley Road, Boise; Idaho, 83705

Mai:1 'l'u.StitteiD..ents To:

..

. ..

Law Office of Vemoh K. Smith . . · · ~... :·
1900 W~t Mahi :s~et: · - ·
· · ··. ·· ·
Bois.e. I4~o ·83:702
.·. .
. : ...

. . ..
·:

.• • ''!

.·

:.

)
P.2
o

'o

·. ,

0

•

I

. . ·. ·.

.

'

,. . .
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Victoria H. Smith; Ex.ecut:rix of the Estate of Vernon K. ·
Smith, Deceased, and .in her individual capacity, .and as sole
heir to the Estate of Vemon K. Sllfith Sr.. by and thrpugb
her Son, Vemon K. Smith Jr., pl.\fsuant'to.bis exclusive,
Durable, and Irrevocable Powe~ Attorney ·

of

.STATE OF IDAHO )
).ss:
. )

.Cmmcy· of Ada
f

·

.

•

· .THIS IS TO-.CERTIFY That on this 4w day of.July, 2012, bef~re me a Notary

·P\1-blic in ao.d for.said State,pe,rsonally appeared Vernon'K. Snlith. Jr., and before me. and
in my presence said party .did acknowledge to me that he executed. 'the ~bove and
foregoing.Quitclaim Deed pursuant to his exclusive, 'Durabl~ and hrevocable Pow~.9f ..:...-.---......
. Attorney issued to him by Vict<?rla H~ Smith. .
·

IN WITNESS wHEREoF, I hav~ hereunto set my hand·and affixed. my official
notarial sea,! the day

and y~ar mthiS certificate first: above written.
.
'

.

.

'

'

'

·.

'

·.·

·.

·..

•

• 'I, •

~~.~

••

......

,.~----

..... ..,. ...

~

·.

. ..

.. . .,

)

... '·-·- ---·-·'" ....
P. 3
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EXHIBIT F

.
.
.
Asslgnf:D,ent and_ Transfer ofMcmbership·Interest of: Victoria·H. Smith in VHS Propertjes,
LLC to Ven,ton K. Smith, Jr. Confi~ming him to be the 100% ~ember Thereof.
.. .

~s
mad~ and ·en~ered. into..'on this ~til. day of July,
. .As~igDm~nt
. atid T~fer
. A~eemen~
.

2~1~, bY: and between Victoria H. Smith, by and

th,rough her .son, Ven;t.on K. .Smith, Junior,

pursuant to his·Purable and Irrevocable Power of Attorney as granted to. hUn, initially in 1999,
and thereafter r~B:ffirmed and confirmed in 2008, as· the Assignor and Transferor herein, and

Vemon'K.. Smi~ Junior, as the·A~signee a!!d Transferee herein.

WITNESSETJJ:

·' ·'·

WHEREAS: Victoria H. Smjth did execute her Holograpli'ic Last Will and Testament in
~·!

•

.

1990, designating therein her ~ole and ·excl':l-Sive Heir to be ~er sonJ Vernon K. Smith, Juhlor, and

havi~g do~e·:so tlll-~ugh the fonnation of tPat Holog~:a_phic

Will... pursuant to §15-2-503, Idaho

1

Code1 whe~:e if is written by her 1n· her
and dated _by her and signed_by. her~.
. own. handwrit.\n&
.
b~ing dop.e delibemtely in that fashion so as to avoid ariy appeara'nce of .influence of any kind

from anotheJ;, and having done so in accordance with the way in which her husband, Vernon K.
.
.
Smith, Se.nior. ~- welF-known arid successful attorney in Boise, Idaho, had so executed his 4st
\Viii and Testament- by holographic means of his entire accumulation of assets to her, to tb.e
exclliSion...,.
of anyone else; and,

WHEREAS: Vernon K. Smith, Jr. has been the sole source of all management, maintenance,
opeiatiorl ·and control, and financial.means and resomces for the protection, preservations and

perpetuation . oral~. assets since ·becoming an Attorney in .1?71; and has dedicated his life to
preserve arid prote6~ his parents' prop~rty· interests; and,· ·.
WHERltAS:· The Assjgnor and 1"ransferor herein did· grant unto Verno~ K. .Smith, Jr: through

.

.

both Durable and Irrevocable Powers of Attorney, the authority and right to do that as J.le deemed

Assignment and· Transfer of Membership Interest of; Victoria. :a. S)nlth Jn 'VHs Properttes, LL
Vernon K. Smith, Jr. Confin EXHIBIT 5
0% Member The~of.
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PAGE

~sets he. .otherw~e
would inherit, ~ncludm,g all rights of sale,·transfer, o~ any of the dispositio.u .
. .
.
~ provi~ed for·therein;

and,

VVREREAS: .A reaffirmation of his exclusive Rights and Powe;s

of Attorney were ag~

anno~ced, af Tran~f~o~'s request in 2008, reaffumjng· ~-.exclusive right of ~wnershlp eifuer
under he~ will, -or ~·'a transfer

tu:1der his ?o~er and ~uthority, t~ a~ain ~e such action ~ he

may d~~ ·appr9prlate to transfer, protect, .preserve arid defenil his int~rests in :ill su.ch: 'assets of
. . .
the Assign~r and.Transferor; and,

.. .
w;BEREAS; ·On JUI~ 3, 2012,

th~· Lhn~ted tiabhity Comp~y b~~ ~ _VHS P~perlies, LLC, ·

was -fotmed by Vernon K. Smith, ~r. ptitsuant to and in accordance with hi~ .auth~rity and up.der

the law~. an~ S~tutes ofthe ~tate of Idaho, identifying its' membe.rs inWall.Y. as Vernon ;I{. Smith,
and·. Victoria H. Smith for tax tracing and identification purpos~ fo:r: any gift tax

Jr.

consideration; and,

-WHEREAS:
personal property,
. .· . Tra.usfers
.
. of any and all prqperties, be it real property,
.
and wherever so ·situated,

w~

transferred by AssignQr.

thr~>Ugh. s~d

.
n:Ux~d

.

Durable and Irrevocable

Powers of Atto~ey, to said VHS Properties, LLC, all of which wM undertaken for purposes of
:
.
.
.
.
.
.
as.set pr9tect~on;· p~eserve and protect. aU .~uch property ititerests, an4 to :there9y effectj.vely

to·

. avoid the ~os~. in:~~rivenieuc~ an~.· expense of any u~;mecessary proo~e of said real and _{>erso~al

p.roperty.~s~ts, ·.as it is believed the ~ credit for
or estate taxes -is within ¢.e ~xemption or
.
.
.
.
..
fax cred,it. .allowan.ces
under the Int~mal Revenue Code; and 'no ~state we OJ: gift me woUld be due
.
.
.
.

gtft

Ot

<>wing ~ereo~ in any event in light of the aBSessed m.~et valuations; ahd, .

.. .

.

.

WltEREAS: S~d t;ra.nsfers ~aVing been made· to said VHS P,roperties, LLC, and the behe~t of
asset tracing
being completed with. one
member
haying been the Transferor, a:s well .as a member
.
.
.
the attom~y in fact, .being deemed approprjate to secure the transfer of membership

of said VHS

Properties, LLC,.1:o become that exclusively held by' sa~d V~mon K Smith, k, it is herewith
declared the.• ttansf~r
:
..

of. membership· interest

of Victoria H. Smiih.

1s

herewith and now

As~ignmeni and Transfer uf Membership Interest of: V.i.ct~rla. H. Smith in VHS l'roperUes, LLC to
Ver,non K. Smith, Jr. Confia·ming him to be tb.e 100% Mcmbe:r Thereof.

001716
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transferred.to .Yemon K. Sm}.th, Jr., who shall
.

.

.

~

.

o~~rship in~r~

.

.-

'

.

from

PAGE

this day henceforth lui.ve and hold 100% .
.

mand to the membership of said VHs·Properti~s, LLC..

'

NOW
'l'HEREFOM!
·For. and ill.considenuion of
and oth~r good,
.
.
. the sUm. ofTen· Dollars
.
.
valuable :~d lawful consi~eiation, ~e membership interest of said Victoria· H: S'mitb, as the

Assigno~ ru::td transferor herein) is'herewith b~ing ~sjgned,. transferred, -~~veyed ~d-st(t .o~~
unto V.ew.on
~.:.swth Jr., who sliall hereafter
and henceforth for all p~ose~ have and
.
.
.. hQld
l 00% membership: intereSt in VHS Properties, LLC,

·· · ·

··

and which. said Limited Liab.ility Company

aoes c~e~tly hav~.and hold all real 'and personal property inter~sts held'by Viotoria H.· Smith,
incb~ding ~ those she. Wherited and has or ever will re~ive from: her deceased husband, Vernon

·K. s~~· sr., wiio. rued May 2,_1966,
. PATED THIS: 4'!' Day of July, 2Q12

emon K. Smitl:i, .
er,
FormallY. holding 50% Mernbershi
and now holding 100% Membership

..
..
STATE OP. rn·mo).:
~ounty of Ad~
THtS

)ss:
)

Js·T.o CERTIFY That on this 4th day of July, 2012, before me a Notaiy Public in·

nnd ·for' said State, personally appeared Vernon K. Smith,' Jr., and before·me and in my presence
said·p~y .d id ~knowledge to roe that he executed the above and foregoing Assignment and ,
Trans~er of Membersh.ip Inter.est ofVict~ria H. Smith in VHS Properties,. LLC to V~monK..
A&signment a)ld'Transfer of MembersWp Interest o£1 Victoria: .a.' Smith in VHS l'roperties.• LLC to
· ·. Vernon K. Sm.'i.t:h, Jr. Confirming him to be tho l00%'.Member Thereof:

.......

001717
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smith·J~.• pursUant io his exclusive, Durable and Irrevo~ble Power of Attorney issued to.h.ini by: .. ····- · ··.

Vi~tori~ H.

Smit;b.

.

·

·

.

.'

.

·

.

·IN WI1NESS wirBREOF, I have hereunto seJt my hand .and affixed ~y. official notary
seal"the:da:Y.ari~yea! i~ this certificat~ first above written.
. .
· ·
· ·.

o
. ' ·.

:

ub,lic for Idaho

Residing ~t~ ~ . f.t~~ldes Eagle; l.dal>o
.M t Colll.Dlission Expires:

. E~PJRt;S 3·f3.. 1f1 . ·..·. : .

·.

.

.

. .

.

Assignment and Transfer of Membership Interest of: Victoria R. Smith. in YflS Propert·ies, LLC.to......
·
Vi\;non K. Smith. Jr. Confl.nning him to be the 100% Member.l'hen;o~.

001718
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EXHIBIT G
VICTORIA H. SMITH'S
REAL PROPERTY TRANSFERRED TO VHS PROPERTJES, LLC on July 4, 2012
and 2012 COUNTY TAX APPRAISAL VALUES

1) 1900 W. Main Street Office Building and Apartment Building
with 4 units and 1 storage unit.

$ 156,100.00

2) 1902 W: Main Street Office/Storage

$

80,200.00

3) 110 N. 22nd Lot next toW. Main Street Office Building

$

61,000.00

4) 1807 W. Idaho Street (Residential House)

$ 112,500.00

5) 2001 N. Raymond Street (Residential House)

$ 125,700.00

6) 5933 N. Branstetter (Farm and 2 Residential Houses 154.093Acres)

$ 640,100.00

7) Gowen Property (Dry Land Grazing 520.94 Acres)

$

40,400.00

8) Jefferson County (Farm 1,280 Acres)

$

647,701.00

9) Jefferson County Lot 1.36

$

7,000.00

TOTAL

$ 1,870,701.00

VERNONK. SMITH, JR.'S
REAL PROPERTY TRANSFERRED TO VHS PROPERTlES, LLC on July 4, 2012
and 2012 and 2013 COUNTY TAX APPRAISAL VALUES

1) 7410 Gardner Lane (Vacant Lot .35 Acres)

$

26,000.00

2) 7468 Gardner Lane (Vacant Lot .35 Acres)

$

26,000.00

3) 3434 Hwy 21 Idaho City (Commercial Building)

$

43,028.00

4) Idaho City (7.44 Acres)

$

22,356.00

5) Idaho City (20.695 Acres)
(20 13 Assessments)

$

60,444.00

TOTAL

$

177,828.00

TOTAL

$ 2,048,529.00
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Electronically Filed
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Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Stephanie Vidak, Deputy Clerk

VERNON K. SMITH
Attorney at Law
1900 W. Main St.
Boise, Idaho 83 702
Idaho State Bar No. 1365
Telephone: {208) 345-1125
Fax: (208) 345-Il29
I.S.B. # 1365
RORY R. JONES
ERIKA P. JUDD
JONES + GLEDHILL + FUHRMAN + GOURLEY, P .A.
The 91h & Idaho Center
225 North 91h Street, Suite 820
P .0. Box 1097
Boise, ID 83 70 I
Telephone: (208) 331-1170
Facsimile: (208) 33I-I529
Idaho State Bar No. 2934
Idaho State Bar No. 8241
rjones@idalaw .com
Attorneys for Vernon K. Smith, Jr.

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF
Victoria H. Smith,

)
)
)
)
)

Case No. CV IE 20I4 15352
FIRST AMENDED
NOTICE OF APPEAL

TO: JOSEPH H. SMITH, his attorneys, Allen B. Ellis of the law firm ELLIS LAW
PLLC, 12639 W. Explorer Drive, Suite 140 Boise, Idaho 83713 and CHRIST T. TROUPIS, of
the law firm ofTROUPIS LAW OFFICE, PA, 5934 N. Yaquina Head Way, Boise, Idaho 83714,
and to the Clerk of the Court of the above-entitled Court:

FIRST AMENDED NOTICE OF APPEAL- PAGE I
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NOTICE IS HEREBY GIVEN that:
1.

As provided by Rule 83(a)(2)(F) I.R.C.P., and I.C. § 17-201, the Appellant,

Vernon K. Smith, submits this Notice of Appeal from the March 2, 2017 Findings of Fact and
Conclusions of Law, and the May 10.2017 Amended Findings of Fact. and Conclusions of Law
entered by the Magistrate Court, the Honorable Cheri Copsey presiding, the assigned Magistrate
to those probate proceedings. In that Original and Amended Findings and conclusions and Order
of Appointment, the Magistrate Court declared the February 14, 1990 Holographic Will of the
decedent, Victoria H. Smith, to be invalid, as a consequence of the exercise of undue influence in
the execution of the Holographic Will by the sole beneficiary, Vernon K. Smith. As a result of
the entry of this Order, the Magistrate Court declared the Decedent, Victoria H. Smith, died
intestate on September 11, 2013. Pursuant to the March

2., 2017 and May

10, 2017 Findings of

Fact and Conclusions of Law and by the Order Appointing Special Administrator entered
therefrom, the Court further ordered the appointment of a Special Administrator. Appellant
further appeals from all interlocutory rulings of and relating to the above-entitled matter
including. but not limited to:
A. The Court's oral Orders upon Appellant's Motions in Limine - entered October 14.

B. The Court's Order Denying Miscellaneous Motions of Respondent - entered July 19.
2016 (following an oral order entered July 11. 2016);
C. The Court's Order of Reference Appointing Master entered September 27. 2016;
D. The Court's interlocutory order setting aside the July 4. 2012 transfers of any interest
ofVictoria H. Smith to VHS Properties, LLC entered July 19. 2106;
E. The Court's Decision re Multiple Motions. entered May 12. 2017;

FIRST AMENDED NOTICE OF APPEAL- PAGE 2
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F. The Court's Order on attorney fees. entered May 10. 2017.
2.

The title of the court to which this appeal is taken is the District Court of the

Fourth Judicial District of the State of Idaho, in and for the County of Ada. The Appellant,
Vernon K. Smith, has a statutory right of direct appeal to the District Court from the Magistrate
Court's 2017 Initial and Amended Findings of Fact and Conclusions of Law invalidating the
. Holographic Will, and the Order appointing a Special Administrator under I.C. § 17-201(3), as
declared in I.R.C.P. 83(a)(2)(F). See also, In re Estate of McKee, 153 Idaho 432, 437, 283 P.3d
749, 754 (2012); In the Matter ofEstate of Keeven, 110 Idaho 452, 716 P.2d 1224 (1986).
3.

The date of the Findings of Fact and Conclusions of Law and the Order

Appointing a Special Administrator, entered by the Honorable Cheri Copsey, from which
Appellant appeals is March .2, 2017, and the recently Amended Findings and Conclusions of Law
isMay 10,2017.
4.

This appeal is taken upon matters of fact and matters of law, based upon the facts

and record that has been presented at the trial in the matter regarding the challenge made to the
Holographic Will by Contestant, Joseph H. Smith, a sibling to Appellant.
5.

A transcript of the audio-recorded proceedings conducted on October 25 and 26,

20 16, as lodged with the Clerk of the Court on December 16, 2016, was requested for purposes
ofuse in the preparation of the written closing arguments, transcribed by Vanessa M. Starr, and
having already been prepared and lodged with the Court, it is requested this lodged transcript be
submitted as an "Exhibit" to the Record on Appeal, as permitted by Rule 31 (a)(3), I.A.R., as
incorporated through Rule 83(q), I.R.C.P. In addition. Vernon K. Smith requests preparation of
transcripts of the following hearings:
A. The audio-recorded proceedings conducted July 8. 2015:

FIRST AMENDED NOTICE OF APPEAL - PAGE 3
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B. The audio-recorded proceedings conducted December 14. 2015;
C. The audio-recorded proceedings conducted July 11. 2016:
D. The audio-recorded proceedings conducted August 23. 2016:
E. The audio-recorded proceedings conducted September 26, 2016:
F. The audio-recorded proceedings conducted October 3. 2016:
G. The audio-recorded proceedings conducted October 14, 2016:
G. The audio-recorded proceedings conducted May 5. 2017.
6.

A preliminary statement of the potential issues Appellant intends to assert in this

Appeal before the District Court, although this statement of preliminary issues shall not prevent
the appellant from asserting other issues on appeal at such time as he files his Opening Brief on
this appeal, are as follows:
a) The Magistrate Court erred in invalidating the Holographic Will by its erroneous
application of the "presumption of undue influence."
b) The Magistrate Court erred in purporting to take judicial notice of matters of which are
not properly the subject matter of judicial notice, including, but not limited to, documents
filed by the parties in this case which were never offered into evidence at the trial of this
matter.
c) The Magistrate Court erred in relying on matters which were not offered into evidence at
trial in making its factual and legal determinations.
d) The Magistrate Court erred in refusing to admit into evidence Vernon K. Smith's Exhibit
257.
e) The Magistrate Court erred in its treatment of Victoria Converse, the daughter of Victoria
H. Smith because even though she sought no recovery under the Will, and claimed no
right to recovery under the Will, and as a result refused to be a party in this litigation, the
court's Order invalidating the Holographic Will entitles her to receive a 113 interest in the
estate which she had historically and consistently disclaimed any interest therein.

f) The Magistrate Court erred in selectively admitting into evidence testimony that
supported the court's predetermined narrative as to the facts in this case and denying
admission of similar evidence prohibiting and contradicting the court's predetermined

FIRST AMENDED NOTICE OF APPEAL- PAGE 4
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narrative.
g) The Magistrate Court erred in giving any weight to testimony of purported events 16
years after the Holographic Will was drafted in 1990, and in completely ignoring
evidence from independent witnesses whose testimony was unimpeached about the state
of mind and complete lack of any susceptibility to any form of undue influence of
Victoria H. Smith in or about February, 1990.
h) The Magistrate Court erred its finding that the February 14, 1990 Holographic Will of
Victoria H. Smith was invalid due the existence of "undue influence" at the time that Will
was executed in February 1990.
i) The Magistrate Court erred in awarding costs and attorney's fees to the contestant, Joseph
H. Smith, arising out the Court's determination the Holographic Will was invalid.
j) The Magistrate Court erred as a matter of fact and law in denying Vernon K. Smith's
Motion to Dismiss Petition of Joseph H. Smith for intestate probate:

k) The Magistrate Court erred as a matter of fact and law in denying Vernon K. Smith's
Motion for Judgment on the Pleadings:

I) The Magistrate Court erred as a matter of fact and law in granting Joseph H. Smith
attorney fees and costs pursuant to Idaho Code § 15-12-116:
m) The Magistrate Court erred in concluding that Joseph H. Smith had standing with respect
to a claim regarding the July 4. 20 12 transfers:
n) The Magistrate Court erred as a matter of fact and law in setting aside the July 4. 2012
transfers from Victoria H. Smith to VHS Properties. LLC:
o) The Magistrate Court erred as a matter of fact and law m appointing a Special
Administrator;
p) The Magistrate Court erred as a matter of fact and law in refusing to grant a stay. pending
appeal. thereby allowing the potential of irreparable harm and damage to occur through
the acts of a Special Administrator. and/or Personal Representative that has demonstrated
a propensity to exhaust the corpus of any formed estate or properties before transferred to
VHS Properties, LLC. wrongfully set aside by Order of the court;

I HEREBY CERTIFY that:
A.

A copy of this Notice of Appeal has been served upon Joseph H. Smith, by

serving the law firms that represent him, through attorneys, Allen B. Ellis and Christ T. Troupis.

FIRST AMENDED NOTICE OF APPEAL - PAGE 5
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B.

That Appellant has paid the filing fee for this appeal upon the ICourt filing the

Notice of Appeal with the Clerk of the District Court, transacted upon filing same through the
!Court electronic system.
C.

That service of this Notice of Appeal has been made upon those required to be

served pursuant to Rule 83(c), I.R.C.P.
Dated this

lPL_

day of May, 2017.

FIRST AMENDED NOTICE OF APPEAL -PAGE 6
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CERTIFICATE OF SERVICE

fl

I HEREBY CERTIFY That on this
day of May, 2017 a true and correct copy ofthe
foregoing NOTICE OF APPEAL was served upon the following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713
aellis@aellislaw.com

D
D

Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616
ctroupis@troupislaw.com

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
E-Mail

Randall A. Peterman
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701
rap@givenspursley.com

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 388-1300
E-Mail

Victoria Anne Converse
10548 NW Skyline Blvd.
Portland, OR 97231

~

Hand Delivered
U.S. Mail
Facsimile
E-Mail

D
D

Hand Delivered
U.S. Mail
Facsimile (208) 524-4131
E-Mail

Ronald L. Swafford
Swafford Law, PC
655 S. Woodruff Ave.
Idaho Falls, ID 83401
rons@swaffordlaw.com
Judge Cheri Copsey
200 West Front Street
Boise, ID 83702

Hand Delivered
U.S. Mail
~ Facsimile (208) 345-9564
E-Mail

~
~

D
D

~

w
D
D

Hand Delivered
U.S. Mail
Facsimile
E-Mail
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Tyler Atkinson 6/2/2017 at 2:49 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
Deceased.
Deceased.

Case No. CV-IE-2014-15352
ORDER ON MOTION UNDER RULE
70(b) OF THE IDAHO RULES OF
CIVIL PROCEDURE, VESTING ALL
REAL AND PERSONAL PROPERTY
OF THE ESTATE IN THE PERSONAL
REPRESENTATIVE

THIS MATTER came before the Court upon the Motion for Relief under Rule
70(b)
CiVil Procedure (“Motion”), filed
ﬁled by
as Special
70(b) of the Idaho Rules of Civil
by Noah Hillen as
Administrator (“Special Administrator”) on March 30,
ﬁled an
an
Jr. filed
30, 2017. Vernon K. Smith, Jr.
Objection (“Objection”) to the Motion on April 6,
6, 2017.

was filed.
No other objection was
ﬁled.

A hearing regarding the Motion and Objection occurred on May 5,
5, 2017, at which time the Court
considered the arguments of the parties, then granted the Motion.
The Court granted the Motion on May 5,
5, 2017, under the authority granted it
CiVil Procedure. Noah Hillen, as
under Rule 70(b)
as Personal Representative
70(b) of the Idaho Rules of Civil

is
Representative”) is
is of the Estate (“PR” or “Personal Representative”)
is hereby granted the right and authority to

ORDER ON MOION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
REPRESENTATIVE
REPRESENTATIVE -- 11

13702276.1
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execute or have notarized any
any and all documents necessary to carry out the purpose of this Order,
and to take any
as necessary to carry out the purpose of this Order.
any actions as
On May 25,
as a
a Special Administrator was
25, 2017, Noah Hillen’s appointment as
terminated, and Mr. Hillen was appointed as
as the Personal Representative of the Estate. As a
a
result, this Order conveys the properties to Mr. Hillen in his status as
as a
a Personal Representative
rather than aa Special Administrator.
Will be entered, pursuant to Rule 70(b)
Accordingly, Judgment will
70(b) of the Idaho Rules

of Civil Procedure.
DATED this 2nd
____ day
June, 2017.
day of June,

The Honorable Cheri C.
C. Copsey
District Judge
Signed: 6/2/2017 10:27 AM

ORDER ON MOION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
REPRESENTATIVE
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CLERK’S CERTIFICATE OF SERVICE
Signed: 6/2/2017 02:49 PM

I HEREBY CERTIFY that on this _____day
June, 2017, I caused aa true and correct copy of
day of June,
the foregoing ORDER ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF
CIVIL PROCEDURE, VESTING ALL REAL AND PERSONAL PROPERTY OF THE
ESTATE IN THE PERSONAL REPRESENTATIVE to be served by the method indicated
below, and addressed to the following:
following:
RANDALL A. PETERMAN
ALEXANDER P.
P. MCLAUGHLIN
Givens Pursley LLP
601
601 W. Bannock St.
St.
P.O.
PO. Box 2720
Boise, Idaho 83701
83701
for Noah G.
G. Hillen,
Hillen, Special
Attorneys fbr
Administrator

[[ ]] U.S.
US. Mail
[[ ]] Facsimile:
Facsimile: (208)
(208) 345-1129
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X] Email
/ iCourt:
Email/iCourt:
rap@givenspursley.coms

VERNON K. SMITH, JR.
Attorney at Law
1900
1900 West Main Street
Boise, Idaho 83702
Estate of
K.
Vernon K.
Personal Representative of
ofEstate
of Vernon
Smith,
for David Gibson
Sr. and attorneys fbr
Smith, Sr.

[[ ]]
[[ ]]
[[ ]]
[[ ]]
[X]
[X ]

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 345-1129
Hand Delivery
Overnight Delivery
Email / iCourt: V1559@live.com
vls59@live.com

RORY JONES and ERICA JUDD
JJONES,
ONES, G
LEDHILL, FURMAN P.A.
PA.
GLEDHILL,
th
9th
225 North 9 Street, #820
Boise, Idaho 83702
for Vernon
K. Smith,
Jr.
Vernon K.
Smith, Jr.
Attorneys fbr

[[ ]] U.S.
Mail
U.S.Mail
[[ ]] Facsimile:
Facsimile: (208)
(208) 331-1529
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X]
riones@idalaw.com;
[ X] Email / iCourt: rjones@idalaw.com;
e'udd idalaw.com
ejudd@idalaw.com

ALLEN B. ELLIS
E
LLIS L
AW, PLLC
ELLIS
LAW,
12639
12639 West Explorer Drive
Boise, Idaho 83713
for Joseph
Joseph H.
H. Smith
Attorneys fbr

[[ ]]
[[ ]]
[ ]]
[ ]]
[X]
[X ]

Ronald L. Swafford
Swafford Law, PC
655 S.
Ave.
S. Woodruff Ave.
Idaho Falls, Idaho 83401
83401
for Sharon Bergmann
Attorneys fbr

[[ ]] U.S.
US. Mail
524-4131
[[ ]] Facsimile:
Facsimile: (208)
(208) 524-4131
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X] Email
/ iCourt:
Email/iCourt:
rons@swaffordlaw.com
r0ns@swaff0rdlaw. com

£

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 345-9564
Hand Delivery
Overnight Delivery
Email / iCourt: aellis@aellislaw.com
aellis aellislaw.com

ORDER ON MOION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
REPRESENTATIVE
REPRESENTATIVE -- 33
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Courtesy copy
copy provided to:
Victoria Anne Converse
10548
10548 NW Skyline Blvd.
Portland OR 97231
97231

[X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile
Hand Delivery
Overnight Delivery

ROBERT MAYNES
Maynes Taggart, PLLC
P.O.
PO. Box 3005
Idaho Falls, Idaho 83403
Attorneys fbr
for Walker
Livestock, LLC
Walker Land & Livestock,

[X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 524-6095
Hand Delivery
Overnight Delivery

Darrell G. Early
Office
Ofﬁce of the Attorney General
1410
1410 N. Hilton, 2nd Floor
Boise, Idaho 83706
Attorneys fbr
for State of
Idaho Department of
ofldaho
of
Environmental Quality

[X]
[ X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile:
373-0481
Facsimile: (208)
(208) 373-0481
Hand Delivery
Overnight
Overnlght Delivery
Dellvery
.

.

Deputy Clerk

ORDER ON MOION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
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Tyler Atkinson 6/2/2017 at 2:36 PM

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
IN THE MATTER OF THE ESTATE OF
VICTORIA H. SMITH,
Deceased.
Deceased.

Case No. CV-IE-2014-15352
JUDGMENT ON MOTION UNDER
RULE 70(b) OF THE IDAHO RULES
OF CIVIL PROCEDURE, VESTING
ALL REAL AND PERSONAL
PROPERTY OF THE ESTATE IN THE
PERSONAL REPRESENTATIVE

JUDGMENT IS ENTERED AS FOLLOWS:
FOLLOWS:
I.
1.

Personal Property
The Court does
as the personal representative of the
does hereby vest in Noah Hillen, as

Estate (“Personal Representative”),
Representative”), as
as of May 5,
any and all personal property of any
any kind
5, 2017, any
or nature, Whether
whether choate or inchoate, whether tangible or intangible; any
any and all rights or
interests in cash or cash equivalents; any
any and all rights in any
any insurance policies; any
any and all
rights in any
leases of any
any executory contracts, including but not limited to leases
any kind or nature, or any
any
security agreements which constitute aa disguised lease
lease under Idaho law; any
any rights and powers of
Victoria H. Smith under any
proceeds, product, offspring,
any personal property; and any
any and all proceeds,
rents or profits
proﬁts of or from any
any personal property (“Personal Property”).

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
13702276.4
REPRESENTATIVE
137022764
REPRESENTATIVE -- 11
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Such vesting is free and clear of any
any lien, claim or interest of the following parties
(“Claimants”):
(“Claimants”):

1. Vernon K. Smith, Jr. individually;
2. Vernon K. Smith, Jr., in his capacity as
as the personal representative of the
Estates;
3. Vernon K. Smith, Jr. in his capacity as
an attorney-in-fact or agent or
as an
fiduciary
ﬁduciary for Victoria H. Smith;
4. Vernon K. Smith, Jr., in any
any other capacity;
5. Victoria L. Smith, in her personal and any
any other capacity;
6. VHS Properties, LLC, an
an Idaho limited liability company;
7. Riverside Farms, Inc., an Idaho corporation;
8. SS & SS Trust, LLC, in Idaho limited liability company; and
9. Any entity controlled by
identiﬁed above (the
of the individuals or entities identified
any of
by any
foregoing shall hereinafter be collectively referenced as
as the “Claimants”).
II.

Real Property
The Court does hereby vest in the Personal Representative as
of May 5,
as of
any
5, 2017, any
and all real property of any
ﬁxtures,
any fixtures,
any kind or nature, including but not limited to: any
appurtenances,
appurtenances, additions, easements, licenses, water rights, or similar rights of any
any kind or nature
appurtenant thereto; and any
profits of or from any
any
any and all proceeds, product, offspring, rents or proﬁts
real property (collectively “Real Property”), including but not limited to the following:
following:
A.

Jefferson County Property.
(i)
That certain Real Property A, commonly referenced as
as the Jefferson
County Property, and more specifically
identiﬁed on Exhibit A.
speciﬁcally identified

B.

Ada County Property.
(i)

That certain Real Property B, commonly referenced as
as the Ada County,
and more specifically
identiﬁed on Exhibit B.
speciﬁcally identified

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
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Such vesting is free and clear of
of any
Claimants.
any lien, claim or interest of the Claimants.
2nd day of June,
DATED this ____
June, 2017.
day

The Honorable Cheri C.
C. Copsey
District Judge
Signed: 6/2/2017 10:48 AM

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
13702276.4
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CLERK’S CERTIFICATE OF SERVICE
Signed: 6/2/2017 02:38 PM

I HEREBY CERTIFY that on this _____day
June, 2017, I caused aa true and correct copy of
day of June,
the foregoing JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES
OF CIVIL PROCEDURE, VESTING ALL REAL AND PERSONAL PROPERTY OF
THE ESTATE IN THE PERSONAL REPRESENTATIVE to be
be served by the method
indicated below, and addressed to the following:
following:
RANDALL A. PETERMAN
ALEXANDER P.
P. MCLAUGHLIN
Givens Pursley LLP
601
601 W. Bannock St.
St.
P.O.
PO. Box 2720
Boise, Idaho 83701
83701
for Noah G.
G. Hillen,
Hillen, Special
Attorneys fbr
Administrator

[[ ]] U.S.
US. Mail
[[ ]] Facsimile:
Facsimile: (208)
(208) 345-1129
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X] Email
/ iCourt:
Email/iCourt:
rap@givenspursley.coms

VERNON K. SMITH, JR.
Attorney at Law
1900
1900 West Main Street
Boise, Idaho 83702
Estate of
K.
Vernon K.
Personal Representative of
ofEstate
of Vernon
Smith,
for David Gibson
Sr. and attorneys fbr
Smith, Sr.

[[ ]]
[[ ]]
[[ ]]
[[ ]]
[X]
[X ]

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 345-1129
Hand Delivery
Overnight Delivery
Email / iCourt: V1559@live.com
vls59@live.com

RORY JONES and ERICA JUDD
JJONES,
ONES, G
LEDHILL, FURMAN P.A.
PA.
GLEDHILL,
th
9th
225 North 9 Street, #820
Boise, Idaho 83702
for Vernon
K. Smith,
Jr.
Vernon K.
Smith, Jr.
Attorneys fbr

[[ ]] U.S.
Mail
U.S.Mail
[[ ]] Facsimile:
Facsimile: (208)
(208) 331-1529
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X]
riones@idalaw.com;
[ X] Email / iCourt: rjones@idalaw.com;
e'udd idalaw.com
ejudd@idalaw.com

ALLEN B. ELLIS
E
LLIS L
AW, PLLC
ELLIS
LAW,
12639
12639 West Explorer Drive
Boise, Idaho 83713
for Joseph
Joseph H.
H. Smith
Attorneys fbr

[[ ]]
[[ ]]
[ ]]
[ ]]
[X]
[X ]

Ronald L. Swafford
Swafford Law, PC
655 S.
Ave.
S. Woodruff Ave.
Idaho Falls, Idaho 83401
83401
for Sharon Bergmann
Attorneys fbr

[[ ]] U.S.
US. Mail
524-4131
[[ ]] Facsimile:
Facsimile: (208)
(208) 524-4131
[[ ]] Hand Delivery
[[ ]] Overnight Delivery
[X] Email
/ iCourt:
Email/iCourt:
rons@swaffordlaw.com
r0ns@swaff0rdlaw. com

£

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 345-9564
Hand Delivery
Overnight Delivery
Email / iCourt: aellis@aellislaw.com
aellis aellislaw.com

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
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Courtesy copy
copy provided to:
Victoria Anne Converse
10548
10548 NW Skyline Blvd.
Portland OR 97231
97231

[X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile
Hand Delivery
Overnight Delivery

ROBERT MAYNES
Maynes Taggart, PLLC
P.O.
PO. Box 3005
Idaho Falls, Idaho 83403
Attorneys fbr
for Walker
Livestock, LLC
Walker Land & Livestock,

[X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile:
Facsimile: (208)
(208) 524-6095
Hand Delivery
Overnight Delivery

Darrell G. Early
Office
Ofﬁce of the Attorney General
1410
1410 N. Hilton, 2nd Floor
Boise, Idaho 83706
Attorneys fbr
for State of
Idaho Department of
ofldaho
of
Environmental Quality

[X]
[ X]
[[ ]]
[[ ]]
[[ ]]

U.S.
US. Mail
Facsimile:
373-0481
Facsimile: (208)
(208) 373-0481
Hand Delivery
Overnight
Overnlght Delivery
Dellvery
.

.

Deputy Clerk

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN THE PERSONAL
13702276.4
REPRESENTATIVE
137022764
REPRESENTATIVE -- 55

001736

EXHIBIT A
Legal Description –— Jefferson County Property
Parcel 11
Lots 7,
11, 12,
12, 13,
10, 11,
13, 14 and 15 in Block 5,
7, 8,
8, 9,
9, 10,
5, Village and Townsite of Hamer, including and
joining vacated streets and alleys by Ordinance No. 5,
5, Jefferson County, Idaho.
Parcel 2
Township 7 North, Range 36 East of the Boise Meridian, Jefferson County, Idaho.
Section 2: All
Section 11:
11: All

EXHIBIT A -- 1l
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EXHIBIT B
Legal Description —– Ada County Property
Parcel 11 (Commonly known as: 1902 W Main St, Boise, ID 83702)
Lot 6
according to the official plat thereof, filed in Book 2 of Plats
6 in Block 29 of Fairview Addition, according
at Page 73, and Amended
Amended by an Affidavit recorded January 14,
14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 2 (Commonly known as: 1900 W Main St, Boise, ID 83702)
Lot 7 in Block 29 of Fairview Addition, according
according to the official plat thereof, filed in Book 2 of Plats
at Page 73, and Amended
Amended by an Affidavit recorded January 14,
14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 3 (Commonly known as: 110 N. 22nd St, Boise, ID 83702)
Lot 55 in Block 29 of Fairview Addition, according
according to the official plat thereof, filed in Book 2 of Plats
at Page 73, and Amended
Amended by an Affidavit recorded January 14,
109003860,
14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 4 (Commonly known as: 1807 W Idaho St,
Boise. ID 83702)
St. Boise,
The Northwesterly 32 feet of Lot 11
11 in Block 23 of McCarty's Second Addition to Boise City, Ada
County, State of Idaho, according to the
official plat thereof recorded in the office of the County Recorder of Ada County, State of Idaho.
Parcel 5
N Raymond
2001 N
Ravmond St,
5 (Commonly known as: 2001
Boise. ID 83704)
St. Boise,
Lot 6
Resubdivision of Lot
Lot 21, and aa portion of Lots
Lots 6,
6 except the South 50 feet in Block 2 of A Resubdivision
6, 7
and 22, Oradell Subdivision,
according to the official plat thereof, filed in Book 25, records of Ada
Subdivision, according
County, Idaho.
Parcel 6
Valley Rd,
Vallev
Boise. ID 83705;
S Pleasant Valley
6 (Commonly known as: 0
0S
S Pleasant Vallev
83705: 6259 S
Rd. Boise,
Rd, Boise, ID 83705; 0 S
S Cole Rd, Boise, ID 83709)
I:
Unit I:

The Southeast quarter of the Southeast quarter of Section 32,
3 North, Range 2 East of
32, Township 3
the Boise Meridian, in Ada County, Idaho.
Unit II:
ll:
Parcel A
The West half of the Northwest quarter of Section 5,
5, Township 2 North, Range 2 East of the Boise
Meridian. Also shown of record as Lot
Lot 4 and the Southwest quarter of the Northwest quarter of
Section 5,
5, Township 2 North, Range 2 East, of the Boise Meridian.
Parcel B
The East half of the Northwest quarter of Section 5,
5, Township 2 North, Range 2 East of the Boise
Meridian.

EXHIBIT B -- 1l
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Parcel C
C
The Southwest quarter of Section 5,
5, Township 2 North, Range 2 East of the Boise Meridian.

Ill:
Unit III:
The East half of the Northeast quarter of Section 7,
7, and the West half of the Northwest quarter of
Section 8 all in Township 2 North of Range 2 East of Boise Meridian in Ada County, Idaho.
Parcel 7 (Commonly known as: 5933 N. Branstetter,
Blvd..
Branstetter. Garden City,
83714: W. Chinden Blvd.,
City. ID 83714;
Garden City, ID 83714;
Chinden Blvd., Garden
Garden City, ID 83714
83714))
83714; 9907 W. Chinden
Unit I:
I:
Real property situated in the County of Ada, State of Idaho, consisting of 132
132 acres, more or less
to wit: Commencing at a
a point North 36°21’ West distant 2.88 chains from the center of Section 26,
26,
Township 4 North, Range 11 East, B.M., the real place of beginning, running thence South 73°15’
18°48’ East a distance of 64.53 chains to a
East a distance of 1.40 chains to a point; thence North 18°48’
60°42’
point;
West aa distance of 2.75 chains to aa point; thence South 68°00’ West aa
point; thence North
distance of 9.50 chains to a point;
12.00 chains to a point;
point; thence North 75° 00’ West a distance of 12.00
thence North 49°00’ West a distance of 3.90 chains to a point;
point; thence South 64°30’ West a
distance of 3.70 chains to a
a distance of 8.50 chains to a
a point;
a point;
point;
point; thence South 72°00’ West a
0°05’ West a
thence North 81°00’
81 °00’ West a
a distance of 3.83 chains to a
a point;
a distance
point; thence South 0°05’
of 14.92 chains to a
a point;
point; thence North 80°30’ East aa distance of 2.00 chains to aa point; thence
South 48°15’ East a
a distance of 2.00 chains to a
a point;
point; thence South 80°30’ East aa distance of 3.15
chains to a
a point;
point; thence South 61°00’ East aa distance of 1.00 chains to aa point;
point; thence South
23°30’ East a distance of 2.10 chains to a point;
1000’ West a ‘distance of 3.60
point; thence South 1000’
chains to a
1.80 chains to a
a point;
a point; thence South
point; thence South 26°00’ West aa distance of 1.80
1°45’ East a distance of 1.50
27°00’ East a distance of 3.70 chains to a point;
1.50 chains
point; thence South 1°45’
to a
a point;
point; thence South 38°30’ East aa distance of 1.20 chains to aa point;
point; thence South 40°45’ West
3°45’ West a
a
a distance of 2.80 chains to a
a point;
a distance of 4.30 chains to a
a point;
point; thence South 3°45’
thence South 34°15’ East a
a distance of 2.00 chains to a
a point;
point; thence South 67°00’ East aa distance
of 1.40 chains to a point;
point; thence South 49°15’ East a distance of 2.50 chains to a point; thence
22°30’
South
East a
a distance of 2.95 chains to a
a point;
point; thence South 52°00’ East aa distance of 2.50
64°00’
chains to a point;
East a distance of 2.60 chains to a point;
point; thence South
point; thence North
84°45’ East a
a distance of 1.32 chains to a
a point;
point; thence South 00°03’ West aa distance of 14.89
chains to the place of beginning;
beginning; together with all water, ditch and lateral rights appurtenant
hereto or used in connection
132 shares in the Thurman Mill Ditch Co, LTD.,
connection therewith, including 132
LTD.,
and as said acreage is further identified
identified in that Bargain and Sale Deed, dated December 20,
1954,
20, 1954,
and recorded
recorded in the Records of the Ada County Recorder’s Office, located in Book 440 at Page
104, copies of which are attached hereto, and incorporated herein; and
Unit II:
ll:
Real property situated in the County of Ada, State of Idaho, consisting of 44 acres, more or less,
to wit:
wit:
Commencing
Commencing at a
a point 2 chains 88 links North 36°21’ West from the Wash Boulder set in the
center of Section Twenty-six in Township Four North of Range One East of the Boise Meridian;
Meridian;
18°48’ East 18 chains and 70 links to a Slough;
thence North variation
variation 18°48’
Slough; thence North and Westerly
following the left and South Bank of the said Slough to the East boundary of Lot
Lot Nine in Section
Twenty-three in Township and Range aforesaid;
Lot
aforesaid; thence South following East Boundary of said Lot
Nine, 7 chains and 75 links to Southeast corner of said Lot
Lot Nine; thence South following the East
boundary of the West Half of the Northwest Quarter of said Section Twenty-six, 25 chains and 40
links to top of Bluff;
Bluff; thence South and Easterly following the edge of the Bluff to aa point 2 chains
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and 88 links North 35°21’ West from the Wash Boulder set in the center of said Section Twentysix, said point being the place of beginning. Together with all Certificates of Shares, including
Certificate No. 114 for 44 shares of the capital stock in the Thurman Mill Ditch Company, Ltd,
Ltd, and
as said acreage is further identified in that Warranty Deed dated March 18,
1958, and recorded in
18, 1958,
the Records of the Ada County Recorder’s Office as Instrument No. 805407, copies of which are
attached hereto and incorporated herein; and said parcels of real properties further identified in
the Tax Parcel Identification
Identification Numbers for further reference as set forth as:
(1)
(1)

Legal
#0995 in Flood District
S2 of Sec 23 & N2 of Sec 26
Paroel#0995inFlood
DistrictSZofSec23&N20fSec26
Description: Parcel
Legal Description:
4N
#0990-B
4N 1E
1E#0990—B
Tax
Tax Parcel
Nunber: S0526120995
80526120995
Parcel Number:
N Branstetter
ID 83714
Property
Address: 5933
83714
Branstetter St,
5933 N
Garden City,
PropertyAddress:
St, Garden
City, ID

(2)
(2)

Legal
of SE4 SE4 NW4 Section 26 4N 1E #244430-S
#44320fSE45E4NV\I4$ection264N1E#244430-S
Description: Parcel
Parcel #4432
Legal Description:
Tax
Naer: S0526244432
Tax Parcel
80526244432
Parcel Number:
Property
Address: 5933
N Branstetter
ID 83714
83714
Branstetter St,
5933 N
Garden City,
PropertyAddress:
St, Garden
City, ID

(3)
(3)

Legal
of NE4 SE4 NW4 Section 26 4N 1E #244430-B
#44340b48E4NW48ection264N1E#244430—B
Description: Parcel
Parcel #4434
Legal Description:
Tax
Tax Parcel
Nunber: S0526244434
Parcel Number:
80526244434
Property
Address: 5933
N Branstetter
ID 83714
83714
Branstetter St,
5933 N
Garden City,
PropertyAddress:
St, Garden
City, ID

(4)
(4)

Legal
in Flood
23 & 26 4N 1E
1E
Flood District
#2580in
Sec523&264N
District Secs
Description: Parcel
Parcel #2580
Legal Description:
Tax
Tax Parcel
Nunber: S0526212580
80526212580
Parcel Number:
Property
Address: W
Chinden Blvd.,
83714
|D83714
WCninden
Blvd., Garden
Garden City,
PropertyAddress:
City, ID

(5)
(5)

Legal
NW Corner SE4
4N
NW4 Section
264N
Description: Parcel
Parcel #3600@
SE4 NW4
Section 26
Legal Description:
#3600@NWComer
1E
#244660-B
1E #2446608
Tax
Tax Parcel
Nunber: S0526243600
80526243600
Parcel Number:
Property
Chinden Blvd.,
ID 83714
83714
WCninden
Address: W
Blvd., Garden
Garden City,
Property Address:
City, ID

(6)
(6)

Legal
#3700 Por N2 SE4 NW4 Section 26 4N 1E #244660-B
Paroel#3700PorN2$E4NW4$ectim264N1E#244660—B
Description: Parcel
Legal Description:
Tax
Tax Parcel
Naer: S0526243700
80526243700
Parcel Number:
Property
Chinden Blvd.,
83714
|D83714
WCninden
Address: W
Blvd., Garden
Garden City,
Properly Address:
City, ID

(7)

Legal
#4265 NR CTR SE4 NW4 Section 26
Paroel#4265NRCTRSE4NW4$ection26
Description: Parcel
Legal Description:
4N
#244255-B
4N 1E
1E #244255—B
Tax
Tax Parcel
Naer: S0526244265
80526244265
Parcel Number:
|D83714
Property
Chinden Blvd.,
83714
WCninden
Address: 9907
9907 W
Garden City,
Blvd., Garden
Properly Address:
City, ID
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HEREBY GIVEN
NOTICE
that:
NOTICE IS
GIVEN that:
IS HEREBY
1.
1.

As
the Appellant,
As provided
Rule 83(a)(2)(F)
and I.C.
provided by
LC. §17-201,
Appellant,
§17-201, the
I.R.C.P., and
83(a)(2)(F) I.R.C.P.,
by Rule

Vernon
Notice of
this Notice
from the
Findings of
the March
March 9,
Vernon K.
K. Smith,
of Appeal
Appeal from
2017 Findings
of Fact
Fact and
submits this
and
Smith, submits
2, 2017
Conclusions
F act, and
Findings of
the May
of Fact,
of Law
of Law,
2017 Amended
Amended Findings
Conclusions of
Conclusions of
and Conclusions
Law
and the
Law, and
10, 2017
May 10,
entered
the Magistrate
the Judgment
Motion Under
the Idaho
Magistrate Court,
on Motion
Rule 70(b)
of the
entered by
Judgment on
Under Rule
Idaho
and the
Court, and
70(b) of
by the
Rules
All Real
in the
the Estate
the Personal
CiVil Procedure
of Civil
Vesting All
Real and
Personal Property
of the
Estate in
Personal
Rules of
Procedure Vesting
and Personal
Property of
Representative,
presiding, the
the Honorable
the assigned
Cheri Copsey
Honorable Cheri
assigned
June 2,
Representative. dated
dated June
2017, the
2. 2017,
Copsey presiding,
Magistrate
Magistrate to
to those
those probate
probate proceedings.
proceedings.

In
In that
that Original
Findings and
Original and
Amended Findings
and
and Amended

conclusions
the Magistrate
the February
Magistrate Court
of Appointment,
Order of
Court declared
conclusions and
and Order
declared the
1990
Appointment, the
February 14,
14, 1990
Holographic
Will of
the decedent,
the
Holographic Will
of the
Victoria H.
H. Smith,
to be
of the
consequence of
be invalid,
as a
a consequence
invalid, as
Smith, to
decedent, Victoria
exercise
undue influence
by the
beneficiary,
in the
Will by
the execution
the Holographic
the sole
Holographic Will
of undue
inﬂuence in
of the
execution of
exercise of
sole beneﬁciary,
Vernon
this Order,
Smith. As
the entry
the Magistrate
the
Magistrate Court
Vernon K.
K. Smith.
As aa result
result of
of the
of this
Court declared
declared the
Order, the
entry of
Decedent,
the March
March 9,
intestate on
Victoria H.
H. Smith,
on September
Pursuant to
to the
2013. Pursuant
September 11,
died intestate
Decedent, Victoria
Smith, died
11, 2013.
9,
2017
by the
Appointing
Findings of
the Order
2017 and
2017 Findings
of Fact
Fact and
of Law
Order Appointing
Conclusions of
and May
and Conclusions
Law and
and by
10, 2017
May 10,
Special
Administrator entered
the Court
the appointment
appointment of
further ordered
of aa Special
entered therefrom,
Court further
Special Administrator
Special
ordered the
therefrom, the
Administrator.
from all
Appellant further
further appeals
relating to
all interlocutory
the
Administrator. Appellant
rulings of
of and
to the
and relating
appeals from
interlocutory rulings
above-entitled
but not
above-entitled matter
limited to:
matter including,
not limited
to:
including, but

,

Court’s oral
Appellant’s Motions
A.
upon Appellant’s
in Limine
Limine – entered
The Court’s
Motions in
A. The
oral Orders
entered October
Orders upon
October 14,
14,

2016;
2016;
Court’s Order
B.
– entered
The Court’s
Motions of
of Respondent
B. The
Respondent 7
entered July
Order Denying
Miscellaneous Motions
Denying Miscellaneous
19,
July 19,

2016
2016 (following
an oral
oral order
entered July
order entered
(following an
11, 2016);
July 11,
2016);
Court’s Order
C.
Appointing Master
The Court’s
of Reference
Master entered
Reference Appointing
entered September
Order of
September 27,
C. The
2016;
27, 2016;
Court’s interlocutory
D.
2012 transfers
setting aside
the July
The Court’s
interest
transfers of
D. The
of any
order setting
aside the
interlocutory order
July 4,
any interest
4, 2012
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of
Smith to
LLC entered
of Victoria
Victoria H.
H. Smith
to VHS
entered July
VHS Properties,
Properties, LLC
2106;
19, 2106;
July 19,
Court’s Decision
E.
Multiple Motions,
The Court’s
E. The
Decision re
re Multiple
entered May
Motions, entered
2017;
12, 2017;
May 12,
Court’s Order
F.
The Court’s
F. The
on attorney
entered May
Order on
attorney fees,
2017;
fees, entered
10, 2017;
May 10,

G.
G.

Court’s Judgment
The
The Court’s
Motion Under
the Idaho
Civil
on Motion
Rule 70(b)
of the
of Civil
Judgment on
Under Rule
Idaho Rules
Rules of
70(b) of

Procedure
All Real
in the
the Estate
the Personal
Vesting All
Real and
Personal Property
of the
Estate in
Personal Representative,
Procedure Vesting
and Personal
Representative,
Propertv of
2017' and,
dated
2 2017;
and
June 2,
dated June

H.
H.

Court’s Order
The
The Court’s
Motion Under
the Idaho
CiVil
on Motion
Rule 70(b)
of the
of Civil
Order on
Under Rule
Idaho Rules
Rules of
70(b) of

Procedure
All Real
in the
the Estate
the Personal
Vesting All
Real and
Personal Property
of the
Estate in
Personal Representative,
Procedure Vesting
and Personal
Representative,
Propertv of
dated
2 2017.
2017.
June 2,
dated June
2.
2.

The
title of
this appeal
District Court
The title
the court
the District
the
which this
taken is
of the
to which
of the
is taken
is the
court to
Court of
appeal is

Fourth
in and
District of
the State
for the
the County
The Appellant,
Fourth Judicial
of the
of Idaho,
of Ada.
State of
Judicial District
and for
Ada. The
Appellant,
Idaho, in
County of
Vernon
right of
District Court
from the
the District
the Magistrate
Magistrate
Vernon K.
K. Smith,
of direct
direct appeal
to the
Court from
has aa statutory
appeal to
Smith, has
statutory right
Court’s 2017
Court’s
Initial and
Findings of
the
invalidating the
of Fact
Fact and
of Law
2017 Initial
Amended Findings
Conclusions of
and Conclusions
Law invalidating
and Amended

Holographic
under I.C.
appointing aa Special
Administrator under
the Order
Holographic Will,
Order appointing
Special Administrator
and the
I.C. §§ 17-201(3),
as
Will, and
17-2016), as
declared
McKee, 153
in I.R.C.P.
Idaho 432,
I.R.C.P. 83(a)(2)(F).
153 Idaho
283 P.3d
P.3d
declared in
See also, In re Estate of
432, 437,
437, 283
ocKee,
83(a)(2)(F). See
749,
Estate of
Keeven, 110
1224 (1986).
110 Idaho
P.2d 1224
Idaho 452,
754 (2012);
716 P.2d
ofEstate
452, 716
749, 754
ofKeeven,
(1986).
(2012); In the Matter of
3.
3.

The
Findings of
The date
the Findings
the Order
of the
of Fact
Fact and
of Law
Order
Conclusions of
and Conclusions
Law and
and the
date of

Appointing
by the
which
Appointing aa Special
from Which
the Honorable
Cheri Copsey,
Honorable Cheri
entered by
Special Administrator,
Administrator, entered
Copsey, from
Appellant
9, 2017,
Findings and
Appellant appeals
the recently
March 2,
of Law
is March
Amended Findings
Conclusions of
and Conclusions
Law
and the
appeals is
recently Amended
2017, and
is
is May
2017.
10, 2017.
May 10,
4.
4.

This
upon matters
upon the
This appeal
the facts
taken upon
matters of
matters of
of law,
is taken
of fact
fact and
facts
and matters
appeal is
based upon
law, based

and
presented at
in the
trial in
that has
the trial
the matter
matter regarding
the challenge
the
regarding the
at the
challenge made
to the
and record
record that
has been
been presented
made to
Holographic
by Contestant,
Will by
sibling to
Appellant.
Holographic Will
to Appellant.
H. Smith,
Joseph H.
Contestant, Joseph
Smith, aa sibling
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5.
5.

A
proceedings conducted
A transcript
audio-recorded proceedings
transcript of
the audio-recorded
of the
on October
25 and
and 26,
October 25
conducted on
26,

2016,
with the
the Clerk
the Court
for purposes
Clerk of
of the
on December
Court on
December 16,
requested for
lodged With
as lodged
was requested
purposes
2016, as
2016, was
16, 2016,
of
use in
preparation of
by Vanessa
in the
written closing
the preparation
the written
of use
of the
closing arguments,
M. Starr,
transcribed by
and
Vanessa M.
arguments, transcribed
Starr, and
having
prepared and
be
it is
With the
this lodged
the Court,
transcript be
having already
is requested
and lodged
been prepared
requested this
lodged with
lodged transcript
Court, it
already been
submitted
the Record
permitted by
an “Exhibit” to
to the
on Appeal,
Rule 31(a)(3),
submitted as
Record on
as an
as permitted
as
I.A.R., as
Appeal, as
31(a)(3), I.A.R.,
by Rule
incorporated
preparation of
In addition,
Smith requests
through Rule
Rule 83(q),
Vernon K.
K. Smith
of
I.R.C.P. In
incorporated through
requests preparation
addition. Vernon
83(q), I.R.C.P.
transcripts
the following
following hearings:
transcripts of
of the
hearings:
A.
proceedings conducted
audio-recorded proceedings
The audio-recorded
A. The
conducted July
2015;
July 8,
8, 2015;
B.
proceedings conducted
audio-recorded proceedings
The audio-recorded
B. The
December 14,
conducted December
2015;
14, 2015;
C.
proceedings conducted
audio-recorded proceedings
The audio-recorded
conducted July
C. The
2016;
11, 2016;
July 11,
D.
proceedings conducted
audio-recorded proceedings
The audio-recorded
D. The
August 23,
conducted August
2016;
23, 2016;
E.
audio-recorded proceedings
The audio-recorded
E. The
September 26,
proceedings conducted
conducted September
2016;
26, 2016;
F1
F.
The
audio-recorded proceedings
The audio-recorded
proceedings conducted
October 3,
conducted October
2016;
3, 2016;

G.
proceedings conducted
audio-recorded proceedings
The audio-recorded
October 14,
conducted October
Q The
2016;
14, 2016;
H.
proceedings conducted
AND
audio-recorded proceedings
The audio-recorded
conducted May
E The
2017; AND
May 5,
5, 2017;
I. The
audio-recorded proceedings
The audio-recorded
2017.
proceedings conducted
conducted July
14. 2017.
JulV 14,
p—1

6.
6.

A
preliminary statement
potential issues
A preliminary
in this
this
Appellant intends
the potential
intends to
statement of
of the
to assert
assert in
issues Appellant

Appeal
preliminary issues
District Court,
this statement
the District
not prevent
shall not
although this
statement of
Appeal before
of preliminary
prevent
before the
issues shall
Court, although
the
Brief on
from asserting
time as
the appellant
his Opening
other issues
Opening Brief
appellant from
asserting other
on appeal
at such
on
he files
ﬁles his
appeal at
such time
issues on
as he
this
this appeal,
follows:
are as
as follows:
appeal, are
a)
in invalidating
Will by
The Magistrate
the Holographic
its erroneous
invalidating the
Magistrate Court
Holographic Will
Court erred
erred in
erroneous
a) The
by its
“presumption of
inﬂuence.”
application
the “presumption
application of
of the
of undue
undue influence.”
b)
judicial notice
which are
in purporting
The Magistrate
purporting to
matters of
Magistrate Court
to take
take judicial
notice of
of matters
of which
Court erred
erred in
are
b) The
not
judicial notice,
limited to,
not limited
not properly
the subject
matter of
of judicial
but not
documents
subject matter
including, but
notice, including,
properly the
to, documents
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filed
which were
in this
trial of
this case
into evidence
this
the parties
the trial
ﬁled by
parties in
at the
of this
offered into
never offered
were never
evidence at
case which
by the
matter.
matter.
c)
which were
were not
in relying
into evidence
The Magistrate
not offered
matters which
Magistrate Court
on matters
at
offered into
Court erred
erred in
evidence at
relying on
0) The
trial
in making
trial in
making its
its factual
determinations.
legal determinations.
and legal
factual and
Smith’s Exhibit
d)
in refusing
Exhibit
into evidence
The Magistrate
admit into
Magistrate Court
to admit
Vernon K.
K. Smith’s
refusing to
Court erred
erred in
evidence Vernon
d) The
257.
257.

e)
in its
The Magistrate
its treatment
treatment of
the daughter
Magistrate Court
of Victoria
Victoria Converse,
of Victoria
Victoria
daughter of
Court erred
erred in
Converse, the
e) The
H.
Smith because
the Will,
though she
H. Smith
no recovery
no
claimed no
sought no
under the
she sought
and claimed
even though
because even
Will, and
recovery under
right
under the
right to
in this
this litigation,
the Will,
the
to recovery
result refused
to be
and as
refused to
litigation, the
as a
a result
be aa party
Will, and
recovery under
patty in
court’s Order
court’s
in the
Will entitles
her to
the
the Holographic
invalidating the
interest in
entitles her
Holographic Will
to receive
Order invalidating
1/3 interest
receive aa 1/3
estate
which she
interest therein.
therein.
disclaimed any
estate which
she had
had historically
and consistently
historically and
consistently disclaimed
any interest
f)
in selectively
admitting into
into evidence
that
The Magistrate
Magistrate Court
Court erred
erred in
evidence testimony
testimony that
selectively admitting
0 The
court’s
supported
the
court’s
predetermined
narrative
as
to
the
facts
in
this
case
and
denying
in
this
the
the
predetermined narrative as to
facts
supported
case and denying
court’s predetermined
admission
prohibiting and
predetermined
similar evidence
the court’s
contradicting the
of similar
admission of
and contradicting
evidence prohibiting
narrative.
narrative.
g)
in giving
giving any
The Magistrate
weight to
Magistrate Court
to testimony
of purported
16
purported events
Court erred
erred in
events 16
testimony of
any weight
g) The
years after
in 1990,
in completely
ignoring
Will was
the Holographic
after the
Holographic Will
drafted in
and in
was drafted
completely ignoring
1990, and
years
evidence
witnesses whose
unimpeached about
from independent
the state
independent Witnesses
state
evidence from
Whose testimony
about the
was unimpeached
testimony was
of
undue influence
mind and
form of
of mind
lack of
of any
to any
of undue
inﬂuence of
of
complete lack
and complete
susceptibility to
any susceptibility
any form
Victoria
in or
Smith in
Victoria H.
H. Smith
or about
about February,
1990.
February, 1990.
h)
finding that
Will of
that the
The Magistrate
the February
its finding
Holographic Will
Magistrate Court
of
Court erred
erred its
1990 Holographic
February 14,
14, 1990
h) The
“undue influence”
inﬂuence” at
Victoria
Smith was
time that
that Will
Will
the existence
the time
invalid due
Victoria H.
H. Smith
of “undue
at the
existence of
was invalid
due the
was executed
in February
executed in
1990.
was
February 1990.
attorney’s fees
i)
in awarding
The Magistrate
the contestant,
Magistrate Court
to the
awarding costs
Court erred
erred in
and attorney’s
fees to
costs and
Joseph
contestant, Joseph
i) The
Court’s determination
H.
was invalid.
Will was
arising out
the Court’s
the Holographic
determination the
Holographic Will
H. Smith,
invalid.
out the
Smith, arising

Smith’s
in denying
The Magistrate
matter of
Magistrate Court
of fact
fact and
Vernon K.
K. Smith’s
Court erred
erred as
and law
law in
as a
a matter
denying Vernon
j)j) The

Motion
Smith for
Petition of
Motion to
for intestate
Dismiss Petition
intestate probate;
to Dismiss
of Joseph
H. Smith
Joseph H.
probate;

Smith’s
k)
in denying
The Magistrate
matter of
Magistrate Court
of fact
fact and
Vernon K.
K. Smith’s
Court erred
erred as
and law
law in
as a
a matter
denying Vernon
k) The
Motion
Motion for
for Judgment
the Pleadings;
on the
Judgment on
Pleadings;

l)
in granting
granting Joseph
Smith
The Magistrate
matter of
Magistrate Court
H. Smith
of fact
fact and
Court erred
erred as
and law
law in
Joseph H.
as a
a matter
l) The
15-12-116;
attorney
pursuant to
to Idaho
Idaho Code
and costs
fees and
costs pursuant
Code §§ 15-12-116;
attorney fees
m)
in concluding
Smith had
with respect
that Joseph
The Magistrate
standing with
Magistrate Court
H. Smith
concluding that
Court erred
erred in
had standing
respect
Joseph H.
m) The
to
2012 transfers;
the July
claim regarding
regarding the
to aa claim
transfers;
July 4,
4, 2012
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n)
in setting
2012
The Magistrate
matter of
setting aside
the July
Magistrate Court
of fact
fact and
Court erred
erred as
and law
law in
aside the
as a
a matter
July 4,
4, 2012
n) The
transfers
Smith to
from Victoria
transfers from
Victoria H.
H. Smith
to VHS
VHS Properties,
Properties, LLC;
LLC;
o)
in appointing
appointing aa Special
The Magistrate
matter of
Magistrate Court
of fact
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SERVICE
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th
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HEREBY CERTIFY
CERTIFY that
that on
this 14
the
on this
of July,
2017 aa true
of the
correct copy
and correct
true and
July, 2017
day of
copy of
foregoing
was served
upon the
APPEAL was
NOTICE OF
the following:
foregoing NOTICE
following:
OF APPEAL
served upon

Allen
Allen B.
Ellis
B. Ellis
Ellis
Ellis Law,
PLLC
Law, PLLC
12639
Explorer Dr.,
140
12639 W.
Suite 140
W. Explorer
Dr., Suite
Boise,
Idaho 83713
83713
Boise, Idaho
aellis@aellislaw.com
aellis@aellislaw.com

NEED

☒

Christ Troupis
Christ
Troupis
PA
Troupis
Troupis Law
Law Office,
Ofﬁce, PA
801
E. State
State Street,
801 E.
Ste. 50
50
Street, Ste.
ID 83616
Eagle,
83616
Eagle, ID
ctroupis@troupislaw.com
ctroupis@troupislaw.com

RUDD

☒

Randall
Peterman
Randall A.
A. Peterman
Givens
LLP
Givens Pursley,
Pursley, LLP
P.O.
Box 2720
2720
PO. Box
Boise,
ID 83701
83701
Boise, ID
rap@givenspursley.com
ra
ivens ursle .com

NEED

☒

Victoria
Anne Converse
Victoria Anne
Converse
10548
NW Skyline
10548 NW
Blvd.
Skyline Blvd.
Portland,
OR 97231
97231
Portland, OR
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DEED

Ronald
Ronald L.
L. Swafford
Swafford
Swafford
Law,
PC
Swafford Law, PC
655
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655 S.
S. Woodruff
Idaho
ID
83401
ID
Idaho Falls,
83401
Falls,
rons@swaffordlaw.com
r0ns@swaffordlaw.com
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☒
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Cheri Copsey
Judge Cheri
Copsey
200
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200 West
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83702
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FILED By:

Tyler Atkinson 61212017 at 2:36PM

Deputy Clerk

Fourth Judicial District, Ada County

CHRISTOPHER D. RICH, Clerk

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN ANO FORTH E COUNTY OF ADA
IN THE MA TIER OF THE ESTATE OF
VICTORIA H. SMITH,
Deceased.

Case No. CV-IE-2014-15352
JUDGMENT ON MOTION UNDER
RULE 70(b) OF THE IDAHO RULES
OF CIVIL PROCEDURE, VESTING
ALL REAL AND PERSONAL
PROPERTY OF THE ESTATE IN THE
PERSONAL REPRESENTATIVE

JUDGMENT IS ENTERED AS FOLLOWS:

I.

Personal Property
The Court does hereby vest in Noah Hillen, as the personal representative of the
Estate ("Personal Representative''), as of May 5, 2017, any and all personal property of any kind
or nature, whether choate or inchoate, whether tangible or intangible; any and all rights or
interests in cash or cash equivalents; any and all rights in any insurance policies; any and all
rights in any executory contracts, including but not limited to leases of any kind or nature, or any
security agreements which constitute a disguised lease under Idaho law; any rights and powers of
Victoria H. Smith under any personal property; and any and all proceeds, product, offspring,
rents or profits of or from any personal property ("Personal Property").

JUDGMENT ON MOTION UNDER RULE 70(b) Of THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF TilE ESTATE IN THE PERSONAL
REPRESENTATIVE- I
1 ,10m~~

001748

Such vesting is free and clear of any lien, claim or interest of the following parties
("Claimants"):
1. Vernon K. Smith, Jr. individually;

2. Vernon K. Smith, Jr., in his capacity as the personal representative of the
Estates;
3. Vernon K. Smith, Jr. in his capacity as an attorney-in-fact or agent or
fiduciary for Victoria H. Smith;
4. Vernon K. Smith, Jr., in any other capacity;
5. Victoria L. Smith, in her personal and any other capacity;
6. VHS Properties, LLC, an Idaho limited liability company;
7. Riverside Farms, Inc., an Idaho corporation;
8. S & S Trust, LLC, in Idaho limited liability company; and
9. Any entity controlled by any of the individuals or entities identified above (the
foregoing shall hereinafter be collectively referenced as the ''Claimants').
II.

Real Property

The Court does hereby vest in the Personal Representative as of May 5, 2017, any
and all real property of any kind or nature, including but not limited to: any fixtures,
appurtenances, additions, easements, licenses, water rights, or similar rights of any kind or nature
appurtenant thereto; and any and all proceeds, product, offspring, rents or profits of or from any
real property (collectively "Real Property"), including but not limited to the following:
A.

Jefferson County Property.

(i)
That certain Real Property A, commonly referenced as the Jefferson
County Property, and more specifically identified on Exhibit A.
B.

Ada County Property.

(i)

That certain Real Property B, commonly referenced as the Ada County,
and more specifically identified on Exhibit B.

JUDGMENT ON MOTION UNDER RULE 70(b) OFTiiE IDAIIO RULES OF CIVIL PROCEDUim,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN TilE PERSONAL
REPRESENTATIVE- 2
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Such vesting is free and clear of any lien, claim or interest of the Claimants.
DATED this 2 nd day of June, 2017.

Sogned 61212017 10 48 AM

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF HIE ESTATE IN THE PERSONAL
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CLERK'S CERTIFICATE OF SERVICE
Signed 612/20t7 02 38 PM

I HEREBY CERTIFY that on this _ _day of June, 2017, I caused a true and correct copy of
the foregoing JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAHO RULES
OF CIVIL PROCEDURE, VESTING ALL REAL AND PERSONAL PROPERTY OF
THE ESTATE IN THE PERSONAL REPRESENTATIVE to be served by the method
indicated below, and addressed to the following:
RANDALL A. PETERMAN
ALEXANDER P. MCLAUGHLIN
Givens Pursley LLP
601 W. Bannock St.
P.O. Box 2720
Boise, Idaho 8370 I
Allorneys for Noah G. Hillen, Special
Administrator

[ ] U.S. Mail
[ ] Facsimile: (208) 345-1129
[ ) Hand Delivery
[ ) Overnight Delivery
{X] Email I iCourt:
rap@givenspursley.coms

VERNON K. SMITH, JR.
Attorney at Law
1900 West Main Street
Boise, Idaho 83702
Personal Representative of Estate of Vernon K.
Smith, Sr. and allorneysfor David Gibson

[ ]
[ ]
[ ]
[ ]
[X)

RORY JONES and ERICA JUDD
225 North 91h Street, #820
Boise, Idaho 83702
Allomeysfor Vernon K. Smith, Jr.

[ ] U.S. Mail
[ ) Facsimile: (208) 331-1529
[ ] Hand Delivery
[ ] Overnight Delivery
[X] Email I iCourt: rjones 1a1idala\\ .com;
ejudd@idalaw .com

ALLEN B. ELLIS
ELLIS LAW, PLLC
12639 West Explorer Drive
Boise, Idaho 83713
Allomeysfor Joseph H. Smith

[ ]
[ ]
( ]
[ ]
[X]

Ronald L. Swafford
Swafford Law, PC
655 S. Woodruff Ave.
Idaho Falls, Idaho 8340 I
Attorneys for Sharon Bergmann

[ ] U.S. Mail
( ] Facsimile:(208)524-4131
[ ] Hand Delivery
( ] Overnight Delivery
[X] Email/ iCourt:
rons(U'swaflordlaw .com

JONES, GLEDHILL, FURMAN P.A.

U.S. Mail
Facsimile: (208) 345-1129
Hand Delivery
Overnight Delivery
Email I iCourt: vls59ftvlivc.com

U.S. Mail
Facsimile: (208) 345-9564
Hand Delivery
Overnight Delivery
Email/ iCourt: aellis'a aellislaw.com

JUDGMENT ON MOTION UNDER RULE 70(b)OFTHE IDAHO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OFTI-IE ESTATE IN THE PERSONAL
REPRESENTATIVE- 4
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Courte:,y copy provided to:

Victoria Anne Converse
10548 NW Skyline Blvd.
Portland OR 97231

[X]
[ ]
[ ]
[ ]

U.S. Mail
Facsimile
Hand Delivery
Overnight Delivery

ROBERT MAYNES
Maynes Taggart, PLLC
P.O. Box 3005
Idaho Falls, Idaho 83403

[X]
[ ]
[ ]
[ ]

U.S. Mail
Facsimile: (208) 524-6095
Hand Delivery
Overnight Delivery

[X]
[ ]
[ ]
[ ]

U.S. Mail
Facsimile: (208) 373-0481
Hand Delivery
Overnight Delivery

Attorneys for Walker Land & Livestock, LLC

Darrell G. Early
Office ofthe Attorney General
1410 N. Hilton, 2nd Floor
Boise, Idaho 83706
Attorneys for Slate ofIdaho Departmenl of
Environmental Quality

JUDGMENT ON MOTION UNDER RULE 70(b) OF THE IDAUO RULES OF CIVIL PROCEDURE,
VESTING ALL REAL AND PERSONAL PROPERTY OF THE ESTATE IN TilE PERSONAL
REPRESENTATIVE- 5
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EXHIBIT A
Legal Description- Jefferson County Property
Parcel1
Lots 7, 8, 9, 10, 11, 12, 13, 14 and 15 in Block 5, Village and Townsite of Hamer, including and
joining vacated streets and alleys by Ordinance No.5, Jefferson County, Idaho.
Parcel2
Township 7 North, Range 36 East of the Boise Meridian, Jefferson County, Idaho.
Section 2: All
Section 11 : All

EXHIBIT A -1
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EXHIBIT B
Legal Description- Ada County Property
Parcel1 {Commonly known as: 1902 W Main St. Boise, 10 83702}
lot 6 in Block 29 of Fairview Addition, according to the official plat thereof, filed In Book 2 of Plats
at Page 73, and Amended by an Affidavit recorded January 14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 2 (CommonlY known as: 1900 W Main St. Boise, 10 83702}
lot 7 In Block 29 of Fairview Addition, according to the official plat thereof, filed in Book 2 of Plats
at Page 73, and Amended by an Affidavit recorded January 14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 3 (Commonly known as: 110 N. 22nd St. Boise, 10 83702}
lot 5 in Block 29 of Fairview Addition, according to the official plat thereof, filed in Book 2 of Plats
at Page 73, and Amended by an Affidavit recorded January 14, 2009 as Instrument No. 109003860,
official records of Ada County, Idaho.
Parcel 4 (Commonly known as: 1807 W Idaho St. Boise. 10 83702)
The Northwesterly 32 feet of lot 11 in Block 23 of McCarty's Second Addition to Boise City, Ada
County, State of Idaho, according to the
official plat thereof recorded in the office of the County Recorder of Ada County, State of Idaho.
Parcel 5 (Commonly known as: 2001 N Raymond St. Boise. 10 83704}
lot 6 except the South 50 feet In Block 2 of A Resubdivlslon of lot 21, and a portion of Lots 6, 7
and 22, Oradell Subdivision, according to the official plat thereof, filed in Book 25, records of Ada
County, Idaho.
Parcel 6 (Commonly known as: 0 S Pleasant Valley Rd. Boise, 10 83705; 6259 S Pleasant Valley
Rd. Boise, 10 83705; 0 S Cole Rd. Boise. 10 83709)
Unit I:
The Southeast quarter of the Southeast quarter of Section 32, Township 3 North, Range 2 East of
the Boise Meridian, in Ada County, Idaho.
Unit II:
Parcel A
The West half of the Northwest quarter of Section 5, Township 2 North, Range 2 East of the Boise
Meridian. Also shown of record as Lot 4 and the Southwest quarter of the Northwest quarter of
Section 5, Township 2 North, Range 2 East, of the Boise Meridian.
Parcel B
The East half of the Northwest quarter of Section 5, Township 2 North, Range 2 East of the Boise
Meridian.

EXHIBIT Ow 1
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Parcel C
The Southwest quarter of Section 5, Township 2 North, Range 2 East of the Boise Meridian.
Unit Ill:
The East half of the Northeast quarter of Section 7, and the West half of the Northwest quarter of
Section 8 all in Township 2 North of Range 2 East of Boise Meridian In Ada County, Idaho.
Parcel7 (Commonly known as: 5933 N. Branstetter. Garden City. ID 83714; W. Chlnden Blvd ..
Garden City. ID 83714; 9907 W. Chinden Blvd .. Garden City. ID 83714)
Unit I:
Real property situated In the County of Ada, State of Idaho, consisting of 132 acres, more or less
to wit: Commencing at a point North 36°21' West distant 2.88 chains from the center of Section 26,
Township 4 North, Range 1 East, B.M., the real place of beginning, running thence South 73°15'
East a distance of 1.40 chains to a point; thence North 18°48' East a distance of 64.53 chains to a
point; thence North 60°42' West a distance of 2.75 chains to a point; thence South 68°00' West a
distance of 9.50 chains to a point; thence North 75° 00' West a distance of 12.00 chains to a point;
thence North 49°00' West a distance of 3.90 chains to a point; thence South 64°30' West a
distance of 3.70 chains to a point; thence South 72°00' West a distance of 8.50 chains to a point;
thence North 81 °00' West a distance of 3.83 chains to a point; thence South 0°05' West a distance
of 14.92 chains to a point; thence North 80°30' East a distance of 2.00 chains to a point; thence
South 48°15' East a distance of 2.00 chains to a point; thence South 80°30' East a distance of 3.15
chains to a point; thence South 61°00' East a distance of 1.00 chains to a point; thence South
23°30' East a distance of 2.10 chains to a point; thence South 1000' West a 'distance of 3.60
chains to a point; thence South 26°00' West a distance of 1.80 chains to a point; thence South
27°00' East a distance of 3.70 chains to a point; thence South 1°45' East a distance of 1.50 chains
to a point; thence South 38°30' East a distance of 1.20 chains to a point; thence South 40°45' West
a distance of 2.80 chains to a point; thence South 3°45' West a distance of 4.30 chains to a point;
thence South 34°15' East a distance of 2.00 chains to a point; thence South 67°00' East a distance
of 1.40 chains to a point; thence South 49°15' East a distance of 2.50 chains to a point; thence
South 22°30' East a distance of 2.95 chains to a point; thence South 52°00' East a distance of 2.50
chains to a point; thence South 64°00' East a distance of 2.60 chains to a point; thence North
84°45' East a distance of 1.32 chains to a point; thence South 00°03' West a distance of 14.89
chains to the place of beginning; together with all water, ditch and lateral rights appurtenant
hereto or used In connection therewith, Including 132 shares In the Thurman Mill Ditch Co, LTD.,
and as said acreage is further Identified In that Bargain and Sale Deed, dated December 20, 1954,
and recorded In the Records of the Ada County Recorder's Office, located In Book 440 at Page
104, copies of which are attached hereto, and incorporated herein; and
Unit II:
Real property situated In the County of Ada, State of Idaho, consisting of 44 acres, more or less,
to wit:
Commencing at a point 2 chains 88 links North 36°21' West from the Wash Boulder set in the
center of Section Twenty-six in Township Four North of Range One East of the Boise Meridian;
thence North variation 18°48' East 18 chains and 70 links to a Slough; thence North and Westerly
following the left and South Bank of the said Slough to the East boundary of Lot Nine In Section
Twenty-three In Township and Range aforesaid; thence South following East Boundary of said Lot
Nine, 7 chains and 75 links to Southeast corner of said Lot Nine; thence South following the East
boundary of the West Half of the Northwest Quarter of said Section Twenty-six, 25 chains and 40
links to top of Bluff; thence South and Easterly following the edge of the Bluff to a point 2 chains

EXHIBIT B- 2
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and 88 links North 35°21' West from the Wash Boulder set In the center of said Section Twentysix, said point being the place of beginning. Together with all Certificates of Shares, Including
Certificate No. 114 for 44 shares of the capital stock In the Thurman Mill Ditch Company, Ltd, and
as said acreage is further Identified In that Warranty Deed dated March 18, 1958, and recorded In
the Records of the Ada County Recorder's Office as Instrument No. 805407, copies of which are
attached hereto and Incorporated herein; and said parcels of real properties further identified In
the Tax Parcel Identification Numbers for further reference as set forth as:

(1)

Legal Description: Parcel #09951n Flood District S2 of Sec 23 & N2 of Sec 26
4N 1E #0990·8
Tax Parcel Number: 50526120995
Property Address: 5933 N Branstetter St, Garden City, 10 83714

(2)

Legal Description: Parcel #4432 of SE4 SE4 NW4 Section 26 4N 1E #244430·S
Tax Parcel Number: 50526244432
Property Address: 5933 N Branstetter St, Garden City, 10 83714

(3)

Legal Description: Parcel #4434 of NE4 SE4 NW4 Section 26 4N 1E #244430-B
Tax Parcel Number: 80526244434
Property Address: 5933 N Branstetter St, Garden City, 10 83714

(4)

Legal Description: Parcel #2580 In Flood District Sees 23 & 26 4N 1E
Tax Parcel Number: 80526212580
Property Address: W Chinden Blvd., Garden City, 10 83714

(5)

Legal Description: Parcel #3600@ NW Comer SE4 NW4 Section 26 4N
1E #244660-B
Tax Parcel Number: 80526243600
Property Address: W Chinden Blvd., Garden City, 10 83714

(6)

Legal Description: Parcel #3700 Por N2 SE4 NW4 Section 26 4N 1E #244660-B
Tax Parcel Number: 50526243700
Property Address: W Chinden Blvd., Garden City, 10 83714

(7)

Legal Description: Parcel #4265 NR CTR SE4 NW4 Section 26
4N 1E #244255-B
Tax Parcel Number: 50526244265
Property Address: 9907 W Chinden Blvd., Garden City, 10 83714

EXHIBIT B-3
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NO.-----;F;::-IL~ED:------

A.M. ~Q\

ALLEN B. ELLIS, ISB No. 1626
ELLIS LAW, PLLC
2537 W. State Street, Suite 140
Boise, Idaho 83702
2081345-7832 (Tel)
208/345-9564 (Fax)
aelljs@aellislaw com

P . M - - --

AUG 2 2 2017
CHRISTOPHER D. RICH, Clerk
By TYLER ATKINSON
DEPUTY

CHRIST T. TROUPIS, ISB No. 4549
TROUPIS LAW OFFICE, PA
5934 Yaquina Head Way
Boise, Idaho 83 714
208/938-5584 (Tel)
208/938-5482 (Fax)
ctroupjs@troupjslaw com
Attorneys for Heir at Law
Joseph H. Smith
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
In the Matter of the Estate of Victoria H. Smith

)

Case No. CV IE 2014 15352

)

Deceased.

NOAH G. HILLEN, in his capacity as Personal
Representative ofthe Estate of Victoria H. Smith,

)
)
)
)
)

ORDER GRANTING PERMISSION
TO APPLY TO THE SUPREME
COURT FOR ACCEPTANCE
OF APPEAL

)

Petitioner,
v.

)
)
)
)

::>

VERNON K. SMITH, JR., individually and in his
capacity as the former attorney-in-fact, agent and/or)
fiduciary for Victoria H. Smith and/or the Estate
)
of Victoria H. Smith, and in any other capacity
)
relevant to these proceedings; and DOES 1-20,
)
)

----------~R~e~s~po~n~d~e~ntg··----------------)

ORDER GRANTING PERMISSION TO APPLY TO THE
SUPREME COURT FOR ACCEPTANCE OF APPEAL -1
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On August 10, 2017, hearing was held on Respondent Joseph H. Smith's Motion to Alter
Appellate Proceedings pursuant to Rule 83(q), I.R.C.P., and Rule 44, LA.R., Erica P. Judd and
William A. Fuhrman appearing for the Appellant Vernon K. Smith, Jr., Alexander P. McLaughlin
appearing for Intervenor Noah G. Hillen, and Allen B. Ellis appearing for Respondent Joseph H.
Smith.
Upon reviewing the parties' briefs and taking oral argument and good cause appearing
therefor it is hereby ordered that Respondent Joseph H. Smith is granted permission to file a motion
with the Idaho Supreme Court requesting that the herein intermediate step of these appellate
proceedings be eliminated and for acceptance of this appeal by the Supreme Court.

Dated thisffctay of August,

2017~
Gerald . Schroeder
District Judge

I HEREBY CERTIFY That on this __ day of August, 2017, I caused to be served a true
and correct copy of the foregoing document by the method indicated below, and addressed to the
following:
Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713

_ _ U.S. Mail
_ _ Hand Delivered
_ _ Overnight Mail
_ _ Facsimile
X E-mail/i-Court
aellis@aellislaw.com
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·Christ T. Troupis
Troupis Law Office, P A
5934 Yaquina Head Way
Boise, Idaho 83 714

_ _ U.S. Mail
_ _ Hand Delivered
_ _ Overnight Mail
_ _ Facsimile

X E-mail/i-Court
ctroupis@troupislaw. corn
V.K. Smith
Attorney at Law
1900 W. Main
Boise, Idaho 83702

Erika P. Judd
Rory R. Jones
Jones Gledhill
P.O. Box 1097
Boise, Idaho 83701

_ _ U.S. Mail, postage prepaid
Hand delivery
_ _ Overnight delivery
_ _ Facsimile (345-1129)
X E-maiVi-Court
vl s59@ljye.com

_ _ U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
Facsimile (331-1529)

X E-mail/i-Court
xjudd@jdaholaw com
rjones@idalaw.com
Randall A. Peterman
Alexander P. McLaughlin
Givens Pursley, LLP
P.O. Box 2720
Boise, Idaho 83 701

U.S. Mail, postage prepaid
_ _ Hand delivery
_ _ Overnight delivery
_ _ Facsimile (331-1529)

X E-mailli-Court

ORDER GRANTING PERMISSION TO APPLY TO THE
SUPREME COURT FOR ACCEPTANCE OF APPEAL- 3

001759

Electronically Filed
9/8/2017 2:44 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lauren Ketchum, Deputy Clerk

RORY R. JONES
WILLIAM A. FUHRMAN

ERIKA P. JUDD
JONES + GLEDHILL + FUHRMAN + GOURLEY, P.A.
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P.O. Box 1097
Boise, 1083701
Telephone: (208) 331-1170
Facsimile: (208) 331-1529
Idaho State Bar No. 2934
Idaho State Bar No. 2932
Idaho State Bar No. 8241
rjones@idalaw.com
Attorneys for Vernon K. Smith

.IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

IN THE MATTER OF THE ESTATE OF:

VICTORIA H. SMITH,

STIPULATION RE: BIFURCATION OF
PROCEEDINGS UPON APPEAL

Deceased.

COMES NOW, Appellant, Vernon K. Smith, ("Appellant''), Respondent, Joseph H.
Smith, and Personal Representative, Noah G. Hillen, through their respective attorneys of record
and stipulate and agree as follows:

1. This matter came for hearing before the Hon. Gerald Schroeder on

Au~st

10, 2017,

upon Respondent's Motion to Alter Appellate Proceedings and upon Appellant's Request
for a Status Conference. During that hearing the Court advised, and the parties agreed,
that a bifurcated appeal process would be in the best interests of these parties;
2. That on July 14, 2017, a Second Amended Notice of Appeal was filed by Appellant

.

'

'
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001760

which Notice of Appeal raises multiple issues, including but not limited to an appeal
from pretrial orders and the March 9, 2017 Findings of Fact and Conclusions of Law
entered following the court-trial in this matter conducted October 26 and 27, 2016,
together with additional contemporaneous or subsequent Orders entered by the magistrate
court, Judge Copsey presiding;
3. That it would be most expeditious and in the interest of the parties to bifurcate this appeal
proceeding to first resolve the issues litigated prior to and during the trial of this matter
from the proceedings which commenced following the Court's March 9, 2017 Findings
of Fact and Conclusions of Law and appointment of a Special Administrator/Personal
Representative;
4. That, upon this basis, the parties stipulate and agree that the following Orders, issues, and
rulings included in Appellant's Second Amended Notice of Appeal shall be briefed and
resolved on an expedited basis:
A.

The Court's March 9, 2017 Findings ofFact and Conclusions ofLaw, excluding
that portion of the Findings of Fact and Conclusions of Law, Section IV,
regarding the appointment of a Special Administrator and the Order of
Appointment entered on that same date;

B.

The Court's oral Orders upon Appellant's Motions in Limine - entered October
14, 2016;

C.

The Court's Order Denying Miscellaneous Motions of Respondent- entered July
19,2016 (following an oral order entered July 11, 2016);

D.

The Court's interlocutory order setting aside the July 4, 2012 transfers of any
interestofVictoriaH. Smith to VHS Properties, LLC entered July 19,2016
(following an oral order entered July 11, 2016), subject to Respondent's motion to ·
dismiss that portion of the appeal which relates to the July 19, 2016 order on the
grounds that Appellant's Notice of Appeal was untimely;.

E.

The issues included in Appellant's preliminary statement of issues Appellant
inten<.!s to assert upon appeal listed at pages 4-6 of the Second Amended Notice of
Appeal as issues a) through n), inclusive. ("First Bifurcated Appeal").

STIPULATION RE: BIFURCATION OF PROCEEDINGS UPON APPEAL
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5. That all other Orders, issues, and rulings raised by Appellant's Second Amended Notice
of Appeal ("Second Bifurcated Appeal"), and all rights associated with the same, shall be
reserved for further proceedings and/or briefing as applicable following the district
court's decision regarding the First Bifurcated Appeal;

6. That Appellant's Brief upon the issues referenced in Paragraph 4, above, shall be filed
and served on or before October20, 2017;

7. That Respondent's Brief shall be filed and served within 28 days of service of
Appellant's Brief; and
8. That Appellant's Reply brief, If any, shall be filed and served within 21 days after service
ofRespondent's Brief.

Respectfully submitted this

a

day ;>.......,,....,....-

Rory R. Jones
Attorneys for Ap~~
Vemon K. Smith, Jr.

Alex P. McLaughlin
Attorneys for Respondent/Intervenor
Noah Hillen.
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5. That all other Orders, issues, and rulings raised by Appellant's Second Amended Notice of
Appeal ("Second Bifurcated Appeal"), and all rights associated with the same, shall be
reserved for further proceedings and/or briefing as applicable following the district court's
decision regarding the First Bifurcated Appeal;
6. That Appellant's Brief upon the issues referenced in Paragraph 4, above, shall be filed and
served on or before October 20, 2017;

7. That Respondent's Brief shall be filed and served within 28 days of service of Appellant's
Brief; and
8. That AppelJant' s Reply brief, if any, shall be filed and served within 21 days after service
of Respondent's Brief.

Respectfully submitted this__, day of August, 2017.

Rory R. Jones
Attorneys for Appellant
Vernon K. Smith, Jr.

Allen B. Ellis
Attorneys for Respondent
Joseph H. Smith

x P. McLaughlin
Attorneys for Respondent/Intervenor
Noah Hillen
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CERTIFICATE OF SERVICE

<:;3:

Septembc~, 2017 a true and correct copy

1ay of
I HEREBY CERTIFY That on !his
of the foregoing documentwas served upon~llowing:

Allen B. Ellis
Ellis Law, PLLC
12639 W. Explorer Dr., Suite 140
Boise, Idaho 83713
aellis@acllislaw.com
Christ Troupis
Troupis Law Office, PA
801 E. State Street, Ste. 50
Eagle, ID 83616
ctroupis@troupislaw.com

D

0
D
181

0

D

D
~

Randall A. Petennan
Givens Pursley, LLP
P.O. Box 2720
Boise, ID 83701
rap@givenspursley.com

D
D
0

Victoria Anne Converse
10548 NW Skyline Blvd.
Portland, OR 97231

D

Ronald L. Swafford
Swafford Law, PC
655 S. Woodruff Ave.
Idaho Falls, ID 83401

~

~

D
D
0
0

0

IZI

Hand Delivered
U.S. Mail
Facsimile (208) 345-9564
E-Mail
Hand Delivered
U.S. Mail
Facsimile (208) 938-5482
E-Mail
Hand Delivered
U.S. Mail
Facsimile (208) 388-1300
E-Mail
Hand Delivered
U.S. Mail
Facsimile
E"Mail
Hand Delivered

u.s. Mail

Facsimile {208) 524-4131
E-Mail

ron~@§waffordlaw.com
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In the Supreme· Court of the S-ta ofldaho

t

.

;,
. i'

.

.

A.M.~o --::r~-.
.M.~

.
•.

SEP 2 12017

)
In the Matterof.the Estate of Victoria H.
Smith, Deceased.
)
-----------------------------·--------------·----------· )
NOAH G. HILLEN, in his capacity as
· Personal Represcmtat~ve of the Estate of
Victol'ia H. Stnith,
)

CHRIS.TOPHER D .
.
..
By KELLE WEG:NICH, Clerk .
DEPUTY

'~

ORDER GRANTING MOTION FOR
ACCEPTANCE OF APPEAL AND.
EXPEDITING APPEAL

)

Petitioner,

)

I

)
)

v.

~upreme Court Docket No. 45313-2017 ·
Ada County. No. ·CVIE-2014-J5352

)

I
L

VERNON K. SMITH, JR., individuaUy, and hi
his capacity as th¢ fortner attorney-In-fact,
agent andJor fiduciary for Victoria H.. Smith.
and/or the Estate c;>fVictoria H. Smith, and in
any other capacity relevant to these
proceedings; and DOES 1-20~

.)
)
}
)
)
)

Ref, No.. :1 7:.~ 13·.

)
)

Respondent.
A MOTION FOR

ER

ACCEPTANC~

OF APPEAL, a MEMORANDUM IN

SUPPO~T

OF

MOTION FOR ACCEPTANCE
OF'Ai>PEAL·and a DECLARAriON OF ALLEN B. ELLIS\vith
.
.
attachments were filecl by counsel for 'intestate heir Joseph H. Smith on August 24, 2017, requesting
acceptance. by the Supreme Co!lrt of this appeal pursuanno Rpj~ 44, I.A.R. from two orders of the
iuagistrate court Qnder appeal to. the district .court: (1) the order thar a 2012 pre-death conveyance of
Estate property e){ceeded the scope of the power of attorney on which it
order "refusing" to admit the

d~ceq~nt' s

w~

bas·ed; apd (2) the

hologt'aphic Will to probate by reas.on of the· unq.ue

.

.

influence· its sole beneficiary and or~ering ~t the Estate assets be distributed according to intes!ate.
'

succession, in Ada County 9ase· nup1ber CV-1.1~-2014-15352. Thereafte~,

.
an NOTICE OF NO:tf-

OPPOSITION TO MOTJON FOR ACCEPTAN_CE Of' APPEAL was. filed by ·counsel for
"•

Petitioner on September~ 1, 2017. The Court is fully advised; therefore, good cause 1;1ppe.aring?

IT HEREBY IS ORDERED that the District Court Clerk shall prepare and serve the Cierk's
Record which shaiJ include the documents requested in ~e Notice of Appeal, Amended Notice. of
Appeal. and Second Amended. Notice of Appeal tiled
documents. which comprise

~

ill: Dis~ct

Coll,rt~

and the pleadings and

Standard Record pursuant to lA.R. 28(b), and shall be

prep~ed

ORDER GRANTING MOTION FOR ACCEPTANCE OF APPEAL AND EXPEDITING APPEAL- DOcket
: ;:_,_: : _:E::;fll:::m===:;:!¥9r.:~:W 17

in

001765

= -electronic format. The audio-:recorded proceedings requested ln tlte Second Amended Notice of
Appeal shall be prepared, and shall be submitted to the District Cqurt in electrQnic format; A CD of
the Clerk's Record, any Exhibits offered or admitted, and the Reporter's Transcripts shall be served
on counsel October 19, 2017, and shail be filed With thjs Court November 23, 20l7~ following
settlement.

·rr

FURTHER IS ORDERED after the filing of the Clerk's

R~cord,

-any .EAAibits and

Reporter's Transcripts in this Court, briefing schedule shall proceed as follows:
I. Appellant's Brief shall .be due on or before twenty-eight (28) days from the· date the Clerk's
Record~ any Exhibits and Reporter's transcripts are filed with this Court.

2. Respondent's Briefshall b.e due tWenty~one (21) days after the fiilng of Appellant's Brief.
3. Appellant's Reply l;lrief shall be due foUrteen (14) days after the filing of Respondent's
Brief.
·
··
IT FURTHER IS ORDERED that no extensions of time. on briefmg shall be given and oral
argument will be set as soon as possible subsequent to c.ompletion of briefing.
IT FURTHER IS ORDERED th~t the title shall be amended to more accurately refle~t the
parties· on appeal. An objection, if any, to the atnended title may be filed with this Coiirt Within
fourteen (14) days from the date of this Order:
In the Matter of the Estate of Victori~ H.
Smith, Deceased.
------~------------_.-~--------------------------------VERNON K. SMITH;, JR.,. individually, and in
his capacity as the former a,ttomey-in-fact,
agent and/or fiduciary for Victoria H. Smith
and/or the E~tate of Victoria H. Smith, and in
any other capacity relevant to these ·
proceedings; and. DOES' 1-20,
Plaintiff-AppellantAppellant on Appeal,
JOSEPH H. SMITH, an intestate 'heir of the·
Estate of Victoria 11. Smith, Decea::;ed,
Defendant-RespondentRespondent on Appeal~
and

)

)

)

)
)
)
)
)
)
)
)
)

)
)
)
)
)

)
)
)
)

ORDER GRANTING MOTION FOR ACCEPTANCE OF APPEAL AND EXPEDITING APPEAL- Docket
'11.1.

,l<::'ll'L~/\1"7

.
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NOAH G. HILLEN, in his c~pacity as
Personal Representative of the· Estate of
Victoria H. Smith,

)
)
)
)

Intervenor-Respondent on Appeal.

)

{

DATED this

:J/1/ day of September, 2017.
By Order of the Supreme Court

cc:

Counsel ofRt;)cord
District Court Clerk
Court Reporter
Senior District Judge Gerald F.. Schroeder
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TO:
ﬁrm ELLIS
Allen B.
Ellis of
ELLIS LAW
his attorneys,
the law
LAW
JOSEPH H.
H. SMITH,
B. Ellis
of the
TO: JOSEPH
law firm
SMITH, his
attorneys, Allen
PLLC,
in his
NOAH G.
Explorer Drive,
140 Boise,
his
to NOAH
HILLEN, in
12639 W.
Suite 140
Idaho 83713,
W. Explorer
G. HILLEN,
83713, to
Drive, Suite
PLLC, 12639
Boise, Idaho
capacity
the Estate
his attorneys
Randall A.
Personal Representative
of the
Estate of
of Victoria
Victoria H.
H. Smith,
A.
Representative of
Smith, his
attorneys Randall
as Personal
capacitV as
Peterman
ﬁrm GIVENS
McLaughlin of
the law
Peterman and
Alexander P.
P. McLaughlin
of the
GIVENS PURSLEY,
and Alexander
law firm
601 West
PURSLEY, LLP,
West
LLP, 601
Bannock
above-entitled Court:
the Clerk
the Court
the above-entitled
Clerk of
Bannock Street,
to the
of the
of the
Idaho 83701,
Court of
and to
Court:
Street. Boise,
Boise. Idaho
83701, and

HEREBY GIVEN
NOTICE
that:
NOTICE IS
GIVEN that:
IS HEREBY
1.
1.

As
the Appellant,
As provided
Rule 83(a)(2)(F)
and I.C.
provided by
LC. §17-201,
Appellant,
§17-201, the
I.R.C.P., and
83(a)(2)(F) I.R.C.P.,
by Rule

Vernon
Notice of
this Notice
from the
Findings of
the March
March 9,
Vernon K.
K. Smith,
of Appeal
Appeal from
2017 Findings
of Fact
Fact and
submits this
and
Smith, submits
9, 2017
Conclusions
F act, and
Findings of
the May
of Fact,
of Law
of Law,
2017 Amended
Amended Findings
Conclusions of
Conclusions of
and Conclusions
Law
and the
Law, and
10, 2017
May 10,
entered
the Judgment
Motion Under
the Idaho
the Magistrate
Magistrate Court,
on Motion
Rule 70(b)
of the
Judgment on
entered by
Under Rule
Idaho
and the
Court, and
70(b) of
by the
Rules
All Real
in the
the Estate
the Personal
CiVil Procedure
of Civil
Vesting All
Real and
Personal Property
of the
Estate in
Personal
Rules of
Procedure Vesting
and Personal
Property of
Representative,
presiding, the
the Honorable
the assigned
Cheri Copsey
Honorable Cheri
assigned
June 2,
dated June
Representative, dated
2017, the
Copsey presiding,
2, 2017,
Magistrate
Magistrate to
to those
those probate
probate proceedings.
proceedings.

In
In that
that Original
Findings and
Original and
Amended Findings
and
and Amended

conclusions
the Magistrate
the February
Magistrate Court
of Appointment,
Order of
Court declared
conclusions and
and Order
1990
declared the
Appointment, the
February 14,
14, 1990
Holographic
Will of
the decedent,
the
Holographic Will
of the
Victoria H.
H. Smith,
to be
of the
consequence of
be invalid,
as a
a consequence
invalid, as
Smith, to
decedent, Victoria
exercise
undue influence
by the
beneficiary,
in the
Will by
the execution
the Holographic
the sole
Holographic Will
of undue
inﬂuence in
of the
execution of
exercise of
sole beneﬁciary,
Vernon
this Order,
Smith. As
the entry
the Magistrate
the
Magistrate Court
Vernon K.
K. Smith.
As aa result
result of
of the
of this
Court declared
declared the
Order, the
entry of
Decedent,
the March
March 9,
intestate on
Victoria H.
H. Smith,
on September
Pursuant to
to the
2013. Pursuant
September 11,
died intestate
Decedent, Victoria
Smith, died
11, 2013.
9,
2017
by the
Appointing
Findings of
the Order
2017 and
2017 Findings
of Fact
Fact and
of Law
Order Appointing
Conclusions of
and May
and Conclusions
Law and
and by
10, 2017
May 10,
Special
Administrator entered
the Court
the appointment
appointment of
further ordered
of aa Special
entered therefrom,
Court further
Special Administrator
Special
ordered the
therefrom, the
Administrator.
from all
relating to
Appellant further
further appeals
the
all interlocutory
Administrator. Appellant
to the
rulings of
of and
and relating
appeals from
interlocutory rulings
above-entitled
but not
above-entitled matter
limited to:
not limited
matter including,
to:
including, but

,

Court’s oral
Appellant’s Motions
A.
upon Appellant’s
in Limine
Limine – entered
The Court’s
Motions in
A. The
oral Orders
entered October
Orders upon
October 14,
14,

,
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2016;
2016;
Court’s Order
B.
– entered
The Court’s
Motions of
B. The
of Respondent
Respondent 7
entered July
Order Denying
Miscellaneous Motions
Denying Miscellaneous
19,
July 19,

2016
2016 (following
an oral
oral order
entered July
order entered
(following an
11, 2016);
July 11,
2016);
Court’s Order
C.
Appointing Master
The Court’s
of Reference
Master entered
Reference Appointing
entered September
Order of
September 27,
C. The
2016;
27, 2016;
Court’s interlocutory
D.
2012 transfers
The Court’s
setting aside
the July
interest
transfers of
D. The
of any
order setting
aside the
interlocutory order
July 4,
any interest
4, 2012

of
Smith to
LLC entered
of Victoria
Victoria H.
H. Smith
to VHS
entered July
VHS Properties,
Properties, LLC
2106;
19, 2106;
July 19,
Court’s Decision
E.
Multiple Motions,
The Court’s
Decision re
re Multiple
E. The
entered May
Motions, entered
2017;
12, 2017;
May 12,
Court’s Order
F.
The Court’s
F. The
on attorney
entered May
Order on
attorney fees,
2017;
fees, entered
10, 2017;
May 10,

G.
G.

Court’s Judgment
The
The Court’s
Motion Under
the Idaho
Civil
on Motion
Rule 70(b)
of the
of Civil
Judgment on
Under Rule
Idaho Rules
Rules of
70(b) of

Procedure
All Real
in the
the Estate
the Personal
Vesting All
Real and
Personal Property
of the
Estate in
Personal Representative,
Procedure Vesting
and Personal
Representative,
Property of
dated
June 2,
dated June
2017; and,
and,
2, 2017;
H.
H.

Court’s Order
The
The Court’s
Motion Under
the Idaho
CiVil
on Motion
Rule 70(b)
of the
of Civil
Order on
Under Rule
Idaho Rules
Rules of
70(b) of

Procedure
All Real
in the
the Estate
the Personal
Vesting All
Real and
Personal Property
of the
Estate in
Personal Representative,
Procedure Vesting
and Personal
Representative,
Property of
dated
2017.
June 2,
dated June
2, 2017.
2.
2.

The
title of
this appeal
District Court
the court
the District
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which this
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of the
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court to
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the State
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of Idaho,
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now
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Granting Motion
the Idaho
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Motion for
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Idaho Supreme
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Order Granting
Supreme Court
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Acceptance
Expediting Appeal,
The Appellant,
of Appeal
Appeal and
2017. The
September 21,
Acceptance of
and Expediting
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Appellant,
Appeal, dated
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Vernon
right of
District Court
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the District
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of direct
direct appeal
to the
Court from
has aa statutory
appeal to
Smith, has
statutory right
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I.C. §§ 17-201(3),
as
Will, and
17-2016), as
declared
McKee, 153
in I.R.C.P.
Idaho 432,
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3.
3.

The
Findings of
The date
the Findings
the Order
of the
of Fact
Fact and
of Law
Order
Conclusions of
and Conclusions
Law and
and the
date of

Appointing
by the
which
Appointing aa Special
from Which
the Honorable
Cheri Copsey,
Honorable Cheri
entered by
Special Administrator,
Administrator, entered
Copsey, from
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Findings and
Appellant appeals
the recently
March 9,
of Law
is March
Amended Findings
Conclusions of
and Conclusions
Law
and the
appeals is
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2017, and
9, 2017,
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is May
2017.
10, 2017.
May 10,
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4.

This
upon matters
upon the
This appeal
the facts
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matters of
is taken
of fact
fact and
of law,
facts
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appeal is
based upon
law, based

and
presented at
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trial in
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the challenge
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at the
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and record
record that
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Holographic Will
H. Smith,
to Appellant.
Joseph H.
Contestant, Joseph
Smith, aa sibling
5.
5.

A
proceedings conducted
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transcript of
the audio-recorded
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and 26,
October 25
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26,

2016,
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for purposes
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on December
Court on
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in the
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closing arguments,
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Starr, and
having
prepared and
be
it is
this lodged
With the
the Court,
transcript be
having already
is requested
and lodged
requested this
been prepared
lodged transcript
lodged with
Court, it
already been
submitted
the Record
permitted by
Rule 31(a)(3),
an “Exhibit” to
to the
on Appeal,
submitted as
Record on
as
as an
as permitted
I.A.R., as
Appeal, as
31(a)(3), I.A.R.,
by Rule
incorporated
previously requested
In addition,
Smith previouslv
through Rule
the
Rule 83(q),
Vernon K.
K. Smith
incorporated through
I.R.C.P. In
requested the
addition. Vernon
83(q), I.R.C.P.
preparation
prepared and
the following
the transcripts
following hearings,
which transcripts
transcripts have
transcripts of
preparation of
of the
of the
and
have been
been prepared
hearings, which
Court’s Order
lodged
with the
prior to
District Court
Granting Motion
the District
the Supreme
the clerk
Motion
clerk of
of the
to the
Court prior
Order Granting
Supreme Court’s
lodged with

for
Smith further
Expediting Appeal.
for Acceptance
further requests
of Appeal
Appeal and
Vernon K.
K. Smith
Appeal. Vernon
these
Acceptance of
and Expediting
requests these
lodged
the Record
transcripts be
an “Exhibit” to
to the
on Appeal:
submitted as
Appeal:
Record on
lodged transcripts
be submitted
as an
A.
proceedings conducted
audio-recorded proceedings
The audio-recorded
A. The
conducted July
2015;
July 8,
8, 2015;
B.
proceedings conducted
audio-recorded proceedings
The audio-recorded
B. The
December 14,
conducted December
2015;
14, 2015;
C.
proceedings conducted
audio-recorded proceedings
The audio-recorded
conducted July
C. The
2016;
11, 2016;
July 11,
D.
proceedings conducted
audio-recorded proceedings
The audio-recorded
D. The
August 23,
conducted August
2016;
23, 2016;
E.
audio-recorded proceedings
The audio-recorded
E. The
September 26,
proceedings conducted
conducted September
2016;
26, 2016;
F.
audio-recorded proceedings
The audio-recorded
F. The
proceedings conducted
October 3,
conducted October
2016;
3, 2016;
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G.
proceedings conducted
audio-recorded proceedings
The audio-recorded
October 14,
conducted October
G. The
2016;
14, 2016;
H.
proceedings conducted
AND
audio-recorded proceedings
The audio-recorded
H. The
conducted May
2017; AND
May 5,
5, 2017;
I.
audio-recorded proceedings
The audio-recorded
I. The
2017.
proceedings conducted
conducted July
14, 2017.
July 14,
6.
6.

The
under Rule
that those
The appellant
appellant requests
Rule 28
28
those documents
included under
documents automatically
requests that
automatically included

Clerk's Record,
in the
the Clerk's
the following:
following:
I.A.R.
be included
I.A.R. be
supplemented by
included in
Record, supplemented
by the

Date
Date
8/13/14
8/13/14
10/3/14
10/ 3/ 14
10/10/14
10/10/14
10/14/14
10/ 14/ 14
10/15/14
10/ 15/ 14
10/24/14
10/24/ 14
11/19/14
11/19/14
1/8/15
1/8/ 15
2/6/15
2/6/ 15
2/23/15
2/23/ 15
2/23/15
2/23/ 15
2/23/15
2/23/ 15
4/1/15
4/1/15
4/30/15
4/30/ 15
4/30/15
4/30/ 15
4/30/15
4/30/ 15
5/12/15
5/12/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15

Document
Document
Petition
Appointment of
Petition for
Administrator and
Assignment of
for Appointment
of
of Special
Special Administrator
and Assignment
Powers
Duties
Powers and
and Duties
Petition
Appointment of
Petition for
for Formal
Formal Adjudication
Formal Appointment
of Intestacy
of
Adjudication of
and Formal
Intestacy and
Personal
Personal Representative
Representative
Response
Appointment of
Petition for
for Appointment
to Petition
of Special
Objection to
and Objection
Special
Response and
Administrator
Administrator and
Assignment of
of Powers
Duties
and Assignment
Powers and
and Duties
in Opposition
Affidavit
Smith in
Petitions for
for Intestacy
Afﬁdavit of
of Vernon
Vernon K.
K. Smith
Opposition to
to Petitions
and
Intestacy and
Appointment
Appointment of
Administrators
Intestate Administrators
of Intestate
Affidavit
Smith Attesting
Attesting to
Will
the Authenticity
the Last
Afﬁdavit of
of Vernon
Vernon K.
K. Smith
to the
of the
Last Will
Authenticity of
and
Smith
Testament of
of Victoria
Victoria H.
H. Smith
and Testament
Application
Will of
Application for
for Formal
Formal Probate
of Will
of Decedent,
Victoria H.
H. Smith,
Probate of
and
Decedent, Victoria
Smith, and
Formal
Appointment of
Formal Appointment
of Personal
Personal Representative
Representative
Objection
Will of
Application for
for Formal
Formal Probate
to Application
of Will
of Decedent,
Victoria H.
H.
Probate of
Objection to
Decedent, Victoria
Smith,
Appointment of
Formal Appointment
of Personal
Personal Representative
Representative
and Formal
Smith, and
Order
upon the
in Further
in
Petition in
Further Proceedings
the Petition
on Corrected
Caption Used
Order on
Proceedings upon
Corrected Caption
Used in
this
this Matter
Matter
Petition
Petition of
Establish Breach
of JHS
to Establish
Breach of
of Fiduciary
Conversion
JHS to
and Conversion
Fiduciary Duty
Duty and
Motion
Petition to
Motion to
Dismiss Petition
Establish Breach
to Dismiss
to Establish
Breach of
of Fiduciary
and
Fiduciary Duty
Duty and
Conversion
Joseph
H.
Smith
Smith
Filed by
H.
Conversion Filed
Joseph
by
Memorandum
in Support
Petition to
Motion to
Dismiss Petition
Establish Breach
Memorandum in
of Motion
to Dismiss
to Establish
Breach
Support of
of
Duty
and
Conversion
Filed
by
Joseph
H.
Smith
Smith
Filed
of Fiduciary
H.
Conversion
and
Joseph
Fiduciary Duty
by
Affidavit
in Support
Petition of
Affidavit in
Motion of
Dismiss Petition
of Motion
of VKS
to Dismiss
of JHS
Support of
VKS to
JHS
Amended
Petition to
Establish Breach
to Establish
Breach of
of Fiduciary
Amended Petition
Conversion
and Conversion
Fiduciary Duty
Duty and
Joinder
under Rule
Petitioner under
of an
an Indispensable
an Involuntary
Rule
Joinder of
Indispensable Party
as an
Involuntary Petitioner
Patty as
19(a)(1)
”(800)
in Support
Smith in
Affidavit of
Motion to
Affidavit
of Vernon
Vernon K.
K. Smith
of Motion
to Join
Join Indispensable
Indispensable
Support of
Party
under Rule
Rule 19(a)(1)
Patty under
19(a)(1)
Rule
Petition to
Motion to
Dismiss Amended
Establish Breach
Rule 12(b)
to Dismiss
to Establish
Breach of
of
Amended Petition
12(b) Motion
Fiduciary
Smith
Filed by
H. Smith
Conversion Filed
and Conversion
Joseph H.
Fiduciary Duty
Duty and
by Joseph
Supplemental
in Support
Motion to
Dismiss Amended
Supplemental Memorandum
Memorandum in
of Motion
to Dismiss
Amended
Support of
Petition
Petition to
filed by
Establish Breach
to Establish
Breach of
of Fiduciary
Conversion filed
JHS
and Conversion
Fiduciary Duty
Duty and
by JHS
Plaintiff
Motion to
Motion
to Join
Join Involuntary
Involuntary Plaintiff
Plaintiff
Memorandum
Motion to
Supporting Motion
Memorandum of
of Law
to Join
Join Involuntary
Law Supporting
Involuntary Plaintiff
Affidavit
Plaintiff
Motion to
Afﬁdavit of
of Counsel
to Join
Join Involuntary
re: Motion
Counsel re:
Involuntary Plaintiff
Respondent’s Brief
Brief and
Petition for
Motion to
Strike Portions
for
Motion
Portions of
to Strike
to Petition
of Respondent’s
Objection to
and Objection
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6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/10/15
6/12/15
6/12/15
6/12/15
6/12/15
6/15/15
6/ 15/ 15
6/18/15
6/18/15
7/6/15
7/6/ 15
10/19/15
10/19/15
10/19/15
10/19/15
10/20/15
10/20/ 15
10/29/15
10/29/ 15
11/30/15
11/30/ 15
11/30/15
11/30/15
12/7/15
12/7/ 15
12/ 8/ 15
12/8/15
12/28/15
12/28/ 15
4/22/16
4/22/ 16
5/2/16
5/2/16

5/2/16
5/2/ 16
5/2/16
5/2/ 16
5/31/16
5/3 1/ 16
5/31/16
5/3 1/ 16
6/27/16
6/27/ 16
6/27/16
6/27/ 16
6/27/16
6/27/ 16
7/5/16
7/5/ 16

Formal Adjudication
Formal
of Intestacy
Adjudication of
Intestacy
in Support
Memorandum
Motion to
Strike Portions
Portions of
of Motion
to Strike
of
Memorandum of
of Law
Support of
Law in
Respondent’s Brief
Respondent’s
Brief and
Petition for
for Formal
Formal Adjudication
of
to Petition
Adjudication of
Objection to
and Objection
Intestacy
Intestacy
Affidavit
Smith
Affidavit of
of Joseph
H. Smith
Joseph H.
Smith
Cunningham Smith
Afﬁdavit of
Affidavit
of Sharon
Sharon Cunningham
Affidavit
Affidavit of
Katherine Laxson
of Katherine
Laxson
Affidavit
F aucher
Affidavit of
Father W.
of Father
Thomas Faucher
W. Thomas
Summons
Summons
Respondent’s Motion
Memorandum
Motion to
Dismiss
to Dismiss
Memorandum Opposing
Opposing Respondent’s
Amended
Petition to
Establish Breach
to Establish
Breach of
of Fiduciary
Amended Petition
Conversion
and Conversion
Fiduciary Duty
Duty and
Smith
Afﬁdavit of
Amended
of Joseph
H. Smith
Amended Affidavit
Joseph H.
Smith’s Motion
Response
Petitioner Joseph
Motion to
Strike and
to Petitioner
H. Smith’s
to Strike
Objection to
and Objection
and
Response and
Joseph H.
Respondent’s Memorandum
in
Respondent’s
in
Support
of
that
Response
that
Memorandum
Support of
Response
Second
in Support
Motion for
for Summary
Afﬁdavit of
of VKS
of Motion
Judgment
Support of
VKS in
Second Affidavit
Summary Judgment
Respondent’s Motion
in Support
Motion for
for Summary
Memorandum
Memorandum in
of Respondent’s
Judgment
Support of
Summary Judgment
Respondent’s Motion
Respondent’s
Motion for
for Summary
Judgment
Summary Judgment
Respondent’s Motion
Amended
in Support
Motion for
for Summary
Memorandum in
of Respondent’s
Amended Memorandum
Support of
Summary
Judgment
Judgment
in Opposition
Motion for
for Summary
Memorandum
Memorandum in
Opposition to
to Motion
Judgment
Summary Judgment
in Opposition
Second
Smith in
Motion for
for
Declaration of
of Joseph
H. Smith
Opposition to
to Motion
Joseph H.
Second Declaration
Summary
Judgment
Summary Judgment
Reply
Memorandum
in
in Support
Motion for
for Summary
Memorandum
of Motion
Judgment
Support of
Summary Judgment
Reply
Affidavit of
Market Valuations
Supplemental
Regarding Real
Supplemental Affidavit
of VKS
Real Property
Valuations
VKS Regarding
Property Market
from Current
Tax Assessments
Made
Current Tax
Assessments
Made from
Respondent’s Motion
Order
Motion for
for Summary
Judgment
Order Denying
Denying Respondent’s
Summary Judgment
Petitioners
Expert Witness
Petitioners Expert
Witness Disclosure
Disclosure
Petition
Motion
Motion for
for Judgment
(1)
Motion
to
Dismiss
Petition
of
Dismiss
to
of Joseph
H. Smith;
Judgment
Joseph H.
Smith; (2)
(1)
(2) Motion
the Pleadings;
Motion to
on
with Discovery
on the
to Compel
Compliance With
Compel Compliance
Pleadings; (3)
Discovery
(3) Motion
for Attorney
Requests
Notice of
Deposition Duces
of Deposition
and Notice
Request for
Requests and
Duces Tecum;
Attorney
Tecum; (4)
(4) Request
Fees
Fees
in Support
Memorandum
Motion to
the Pleadings,
Memorandum in
of Motion
to Dismiss,
on the
Judgment on
Support of
Pleadings,
Dismiss, Judgment
Compliance
with Discovery
Notice of
of Deposition,
Compliance With
and Notice
and Request
Request
Requests and
Deposition, and
Discovery Requests
for
for Attorney
Fees
Attorney Fees
Affidavit
in Support
Affidavit of
Motions
of VKS
ﬁled in
of Motions
Support of
VKS filed
Partial Summary
Motion for
for Partial
Motion
Judgment
Summary Judgment
in Support
Memorandum
Partial Summary
Motion for
for Partial
Memorandum in
of Motion
Judgment
Support of
Summary Judgment
Smith’s Motion
Memorandum
in Opposition
Partial Summary
Motion for
for Partial
Memorandum in
Opposition to
to Joseph
Joseph Smith’s
Summary
Judgment
Judgment
Smith’s
in Support
Smith in
Affidavit of
Affidavit
of Vernon
Vernon K.
K. Smith
of Objection
to Joseph
H. Smith’s
Support of
Objection to
Joseph H.
Partial Summary
Motion for
for Partial
Motion
Judgment
Summary Judgment
in Opposition
Memorandum
the
Motions to
Dismiss and
Memorandum in
Opposition to
to Motions
to Dismiss
on the
Judgment on
and Judgment
Pleadings
Pleadings
Reply
in Support
Motion to
the
Memorandum in
of Motion
to Dismiss,
on the
Judgment on
Support of
Dismiss, Judgment
Reply Memorandum
Pleadings,
With Discovery
Deposition
Notice of
of Deposition
Compliance with
and Notice
Requests and
Pleadings, Compliance
Discovery Requests
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7/5/16
7/5/ 16
7/19/16
7/19/16
9/7/16
9/7/16
9/7/16
9/7/ 16
9/8/16
9/8/ 16
9/9/16
9/9/ 16
9/9/16
9/9/ 16
9/9/16
9/9/ 16
9/9/16
9/9/ 16
9/19/16
9/19/16
9/21/16
9/21/ 16
9/23/16
9/23/ 16
9/23/16
9/23/ 16
9/23/16
9/23/ 16
9/27/16
9/27/ 16
9/30/16
9/30/ 16
9/30/16
9/30/ 16
9/30/16
9/30/ 16
10/3/16
10/3/ 16
10/3/16
10/3/ 16
10/10/16
10/10/16
10/10/16
10/10/16
10/10/16
10/10/16
10/10/16
10/10/16
10/11/16
10/1 1/16
10/13/16
10/ 13/ 16
10/19/16
10/19/16
1/20/17
1/20/ 17
1/20/17
1/20/17
2/3/17
2/3/ 17
2/3/17
2/ 3/ 1 7
2/13/17
2/ 13/ 17
2/15/17
2/ 15/ 17
3/9/17
3/9/17

for Attorney
and
and Request
Request for
Fees
Attorney Fees
in Support
Brief in
Ellis’ Reply
Partial Summary
Motion for
for Partial
of Motion
Judgment
Support of
Summary Judgment
Reply Brief
Order
Granting Motion
Partial Summary
Motion for
for Partial
Judgment
Order Granting
Summary Judgment
Further Accounting,
Motion for
for Orders
for Further
For Re-Conveyance
Motion
of Estate
Estate
Orders for
Re-Conveyance of
Accounting, For
Administration
for Supervised
Properties,
and for
Supervised Administration
Properties, and
in Support
Memorandum
Further Accounting,
Motion for
for Orders
for Further
For
Memorandum in
of Motion
Support of
Orders for
Accounting, For
Re-Conveyance
Administration
for Supervised
of Estate
Estate Properties,
and for
Re-Conveyance of
Supervised Administration
Properties, and
Second
Smith
Declaration of
of Joseph
Joseph Smith
Second Declaration
Motion for
for Reconsideration
Motion
Entered July
of Order
2016
Reconsideration of
Order Entered
19, 2016
July 19,
Court’s
Memorandum
in Support
Motion Directed
the Court’s
Memorandum in
of Reconsideration
Directed to
to the
Reconsideration Motion
Support of
Order
Entered July
2016
Order Entered
19, 2016
July 19,
Affidavit
in Support
Smith in
Motion for
for Reconsideration
Afﬁdavit of
of Vernon
Vernon K.
K. Smith
of Motion
Reconsideration
Support of
in Support
Smith in
Affidavit of
Motion for
for
Supplemental
Supplemental Affidavit
of Vernon
Vernon K.
K. Smith
of Motion
Support of
Reconsideration
Reconsideration
Memorandum
in Opposition
Motion for
for Reconsideration
Memorandum in
Opposition to
to Motion
Reconsideration
Objection
Motion for
for Orders
for an
for Reconveyance
to Motion
an Accounting,
of
Objection to
Orders for
Accounting, for
Reconveyance of
Properties,
Administration
for Supervised
and for
Supervised Administration
Properties, and
Brief (Motion
Further Accounting
for Further
Reply
Accounting and
and Supervised
Administration)
Supervised Administration)
(Motion for
Reply Brief
Reply
in Support
Motion for
for Reconsideration
Memorandum in
of Motion
Directed to
to
Reconsideration Directed
Support of
Reply Memorandum
Court’s
the
the Court’s Order
Entered on
on July
2016
Order Entered
19, 2016
July 19,
Affidavit
in Support
Affidavit of
Motion for
for
Filed in
of Vernon
Vernon K.
K. Smith,
of Motion
Support of
Smith, Filed
Court’s
Reconsideration
the Court’s Order
Entered July
Directed to
to the
2016
Reconsideration Directed
Order Entered
19, 2016
July 19,
Appointing Master
Order
of Reference
Master (Noah
Reference Appointing
Order of
Hillen)
(Noah Hillen)
Respondent’s Motion
Respondent’s
in Limine
Limine
Motion in
Memorandum
in Support
in Limine
Limine
Motion in
Memorandum in
of Motion
Support of
in Support
in Limine
Limine
Motion in
Declaration
Declaration of
of Counsel
of Motion
Support of
Counsel in
Respondent’s Preliminary
Respondent’s
Witness
and
Exhibit
List
Exhibit
List
Witness
and
Preliminary
Contestant’s Witness
Contestant’s
Exhibit List
List
Witness and
and Exhibit
Respondent’s Second
in Limine
Limine
Motion in
Respondent’s
Second Motion
Declaration
in Support
in Limine
Limine
Motion in
Declaration of
of Counsel
of Second
Support of
Counsel in
Second Motion
Memorandum
in Support
in Limine
Limine
Motion in
Memorandum in
of Second
Support of
Second Motion
Memorandum
Memorandum Re
Re Statements
Statements of
of Decedent
Decedent
Order
Reconsideration
Order Denying
Denying Reconsideration
Objection
to
Memorandum
in
Memorandum in
of Costs
Objection to Memorandum of
and Attorney
Costs and
Attorney Fees;
Fees; Memorandum
Opposition
Motion to
Opposition to
to Award
of Attorney
to Disallow
Disallow
Award of
and Costs;
Fees and
Attorney Fees
Costs; Motion
Attorney
and Costs
Fees and
Costs
Attorney Fees
Motion to
Motion
Notice
to Take
Take Judicial
Judicial Notice
Smith’s
Vernon
Argument
Vernon K.
K. Smith’s Closing
Closing Argument
Contestant’s Post-Trial
Contestant’s
Post-Trial Brief
Brief
Smith’s Rebuttal
Argument
Vernon
Vernon K.
K. Smith’s
Rebuttal Closing
Closing Argument
Contestant’s Post-Trial
Post-Trial Rebuttal
Contestant’s
Brief
Rebuttal Brief
Contestant’s Post-Trial
Motion
Post-Trial Rebuttal
Brief (In
Motion to
Strike Contestant’s
to Strike
Rebuttal Brief
Part)
(In Part)
Respondent’s Motion
Contestant’s
in Opposition
Motion to
Strike Contestant’s
Memorandum
Memorandum in
Opposition to
to Respondent’s
to Strike
Rebuttal
Brief
Rebuttal Brief
Findings
Findings of
of Fact
Fact and
of Law
Conclusions of
and Conclusions
Law
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3/9/17
3/9/17
9/8/17
9/8/ 17
7.
7.

Appointing Special
Administrator
Order
Order Appointing
Special Administrator
Stipulation
Stipulation re:
Bifurcation of
of Proceedings
Appeal
Proceedings Upon
re: Bifurcation
Upon Appeal

A
preliminary statement
potential issues
A preliminary
in this
this
Appellant intends
the potential
intends to
statement of
of the
to assert
assert in
issues Appellant

Appeal
preliminary
this statement
District Court
the District
although this
statement of
of preliminary
Appeal before
Court (the
before the
Supreme Court),
(the Supreme
Court), although
issues
from asserting
time as
not prevent
the appellant
shall not
other issues
appellant from
prevent the
asserting other
on appeal
at such
he
appeal at
such time
issues shall
issues on
as he
files
Brief on
this appeal,
his Opening
Opening Brief
ﬁles his
on this
follows:
are as
as follows:
appeal, are
a)
in invalidating
Will by
The Magistrate
the Holographic
its erroneous
invalidating the
Magistrate Court
Holographic Will
Court erred
erred in
erroneous
a) The
by its
“presumption of
inﬂuence.”
application
the “presumption
application of
of the
of undue
undue influence.”
b) The
judicial notice
which are
in purporting
The Magistrate
purporting to
matters of
Magistrate Court
to take
take judicial
notice of
of matters
of which
Court erred
erred in
are
b)
not
the
subject
matter
of
judicial
notice,
including,
but
not
limited
to,
documents
limited
not properly
the
matter
not
of
judicial
but
documents
subject
including,
notice,
properly
to,
filed
which were
in this
trial of
this case
into evidence
this
the parties
the trial
ﬁled by
parties in
at the
of this
offered into
never offered
were never
evidence at
case which
by the
matter.
matter.
c) The
which were
were not
in relying
into evidence
The Magistrate
not offered
matters which
Magistrate Court
on matters
at
offered into
Court erred
erred in
evidence at
relying on
trial
in making
trial in
making its
its factual
determinations.
legal determinations.
and legal
factual and
Smith’s Exhibit
d) The
in refusing
Exhibit
into evidence
The Magistrate
admit into
Magistrate Court
to admit
Vernon K.
K. Smith’s
refusing to
Court erred
erred in
evidence Vernon
257.
257.

e) The
in its
The Magistrate
its treatment
treatment of
the daughter
Magistrate Court
of Victoria
Victoria Converse,
of Victoria
Victoria
daughter of
Court erred
erred in
Converse, the
H.
Smith because
the Will,
though she
H. Smith
no recovery
no
claimed no
sought no
under the
she sought
and claimed
even though
because even
Will, and
recovery under
right
under the
right to
in this
this litigation,
the Will,
the
to recovery
result refused
to be
and as
refused to
litigation, the
as a
a result
be aa party
Will, and
recovery under
patty in
court’s Order
court’s
in the
Will entitles
her to
the Holographic
the
invalidating the
entitles her
interest in
Holographic Will
to receive
Order invalidating
1/3 interest
receive aa 1/3
estate
which she
interest therein.
therein.
disclaimed any
estate which
she had
had historically
and consistently
historically and
consistently disclaimed
any interest
f) The
in selectively
admitting into
into evidence
that
The Magistrate
Magistrate Court
Court erred
erred in
evidence testimony
testimony that
selectively admitting
court’s predetermined
supported
in this
this case
the court’s
the facts
narrative as
predetermined narrative
to the
facts in
and denying
supported the
as to
case and
denying
court’s predetermined
admission
prohibiting and
predetermined
similar evidence
the court’s
contradicting the
of similar
admission of
and contradicting
evidence prohibiting
narrative.
narrative.
g)
in giving
giving any
The Magistrate
weight to
Magistrate Court
to testimony
of purported
16
purported events
Court erred
erred in
events 16
testimony of
any weight
g) The
years after
in 1990,
in completely
ignoring
Will was
the Holographic
after the
Holographic Will
drafted in
and in
was drafted
completely ignoring
1990, and
years
evidence
witnesses whose
unimpeached about
from independent
the state
independent Witnesses
state
evidence from
about the
Whose testimony
was unimpeached
testimony was
of
undue influence
mind and
form of
of mind
lack of
of any
to any
of undue
inﬂuence of
of
complete lack
and complete
susceptibility to
any susceptibility
any form
Victoria
in or
Smith in
Victoria H.
H. Smith
or about
about February,
1990.
February, 1990.
h)
finding that
that the
Will of
The Magistrate
its finding
the February
Magistrate Court
Holographic Will
of
Court erred
erred its
1990 Holographic
February 14,
14, 1990
h) The
“undue influence”
inﬂuence” at
Victoria
Smith was
time that
that Will
Will
the existence
the time
invalid due
of “undue
at the
Victoria H.
H. Smith
existence of
was invalid
due the
was executed
in February
executed in
1990.
was
February 1990.
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attorney’s fees
i)
in awarding
The Magistrate
the contestant,
Magistrate Court
to the
awarding costs
Court erred
erred in
and attorney’s
fees to
costs and
Joseph
contestant, Joseph
i) The
Court’s determination
H.
was invalid.
Will was
arising out
the Court’s
the Holographic
determination the
Holographic Will
H. Smith,
invalid.
out the
Smith, arising

Smith’s
in denying
The Magistrate
matter of
Magistrate Court
of fact
fact and
Vernon K.
K. Smith’s
Court erred
erred as
and law
law in
as a
a matter
denying Vernon
j)j) The

Motion
Smith for
Petition of
Motion to
for intestate
Dismiss Petition
intestate probate;
to Dismiss
of Joseph
H. Smith
Joseph H.
probate;

Smith’s
k)
in denying
The Magistrate
matter of
Magistrate Court
of fact
fact and
Vernon K.
K. Smith’s
Court erred
erred as
and law
law in
as a
a matter
denying Vernon
k) The
Motion
Motion for
for Judgment
the Pleadings;
on the
Judgment on
Pleadings;

l)
in granting
granting Joseph
Smith
The Magistrate
matter of
Magistrate Court
of fact
fact and
H. Smith
Court erred
erred as
and law
law in
Joseph H.
as a
a matter
l) The
15-12-116;
attorney
pursuant to
to Idaho
Idaho Code
and costs
fees and
costs pursuant
Code §§ 15-12-116;
attorney fees
m)
in concluding
Smith had
that Joseph
with respect
The Magistrate
standing with
Magistrate Court
H. Smith
concluding that
Court erred
erred in
had standing
respect
Joseph H.
m) The
to
2012 transfers;
the July
claim regarding
regarding the
to aa claim
transfers;
July 4,
4, 2012
n)
in setting
2012
The Magistrate
matter of
setting aside
the July
Magistrate Court
of fact
fact and
Court erred
erred as
and law
law in
aside the
as a
a matter
July 4,
4, 2012
n) The
transfers
from
Victoria
H.
Smith
to
VHS
Properties,
LLC;
Smith
from
transfers
Victoria H.
to VHS Properties, LLC;
o)
in appointing
appointing aa Special
The Magistrate
matter of
Magistrate Court
of fact
fact and
Court erred
erred as
and law
law in
Special
as a
a matter
0) The
Administrator;
Administrator;
p)
in refusing
grant aa stay,
The Magistrate
matter of
pending
Magistrate Court
of fact
fact and
to grant
refusing to
Court erred
erred as
and law
law in
as a
a matter
stay, pending
p) The
appeal,
potential of
harm and
the potential
through
allowing the
of irreparable
irreparable harm
to occur
and damage
damage to
occur through
thereby allowing
appeal, thereby
the
that has
the acts
Personal Representative
of aa Special
Representative that
demonstrated
Special Administrator,
and/0r Personal
has demonstrated
acts of
Administrator, and/or
aa propensity
propensity to
properties before
the corpus
transferred to
to exhaust
of any
formed estate
or properties
to
exhaust the
estate or
before transferred
corpus of
any formed
VHS
by Order
the court;
of the
Order of
VHS Properties,
set aside
aside by
Properties, LLC,
wrongfully set
court;
LLC, wrongfully
q)
in vesting
in real
rights in
The Magistrate
matter of
Magistrate Court
of law
fact in
vesting ownership
ownership rights
real
Court erred
erred as
law and
and fact
as a
a matter
q) The
and
property in
pursuant to
in the
the Personal
its Judgment
Motion
Personal Representative
to its
on Motion
Representative pursuant
personal property
Judgment on
and personal
Under
of
the
Idaho
Rules
of
Civil
Procedure
Vesting
All
Real
and
Personal
All
the
CiVil
Rule 70(b)
of
of
Vesting
Real
Personal
Under Rule
Idaho
Rules
Procedure
and
70(b)
Property
in the
the Estate
the Personal
of the
Estate in
Personal Representative,
June 2,
dated June
Representative, dated
Property of
2017; and,
and,
2, 2017;
r)
pursuant to
in granting
granting relief
The magistrate
matter of
relief pursuant
magistrate Court
of law
fact in
to Rule
Rule
Court erred
erred as
law and
and fact
as a
a matter
r) The
70,
the Personal
CiVil Procedure,
of Civil
empowering the
Personal Representative
to replace
Representative to
Idaho Rules
Rules of
replace
Procedure, empowering
70, Idaho
the
granting authority
Administrator and
the Special
the
to execute
to the
related to
Special Administrator
and granting
documents related
execute any
authority to
any documents
Court’s prior
Court’s
prior Orders.
Orders.
I HEREBY
HEREBY CERTIFY
CERTIFY that:
that:
A.
A.

A
Notice of
been served
A copy
this Notice
H. Smith,
of this
of Appeal
Appeal has
has been
upon Joseph
Joseph H.
served upon
Smith, by
copy of
by

serving
upon Noah
Noah G.
ﬁrm that
Allen B.
that represents
the law
through attorney,
B. Ellis;
represents him,
serving the
law firm
and upon
G.
Ellis; and
him, through
attorney, Allen
Hillen,
in his
his capacity
the Estate
his
Personal Representative
of the
Estate of
of Victoria
Victoria H.
H. Smith,
Representative of
as Personal
Hillen, in
Smith, his
capacity as
attorneys
firm GIVENS
McLaughlin of
the law
Peterman and
Randall A.
Alexander P.
A. Peterman
P. McLaughlin
of the
GIVENS
and Alexander
law firm
attorneys Randall

,

THIRD
NOTICE OF
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PURSLEY,
LLP.
PURSLEY, LLP.
B.
B.

That
paid the
upon the
ﬁling fee
ﬁling the
That Appellant
this appeal
Appellant has
the filing
for this
the ICourt
the
ICourt filing
has paid
fee for
appeal upon

Notice of
with the
filing same
District Court,
the Clerk
the District
through the
the
Clerk of
Notice
of Appeal
Appeal with
of the
transacted upon
upon filing
same through
Court, transacted
ICourt
ICourt electronic
electronic system.
system.
C.
C.

clerk's record.
That
paid the
That Appellant
Appellant has
the estimated
for preparation
the clerk's
preparation of
of the
estimated fees
has paid
record.
fees for

D.
D.

That
Notice of
be
That service
this Notice
of this
of Appeal
Appeal has
to be
required to
those required
has been
upon those
service of
been made
made upon

served
pursuant to
to Rule
Rule 83(c),
I.R.C.P.
served pursuant
83(0), I.R.C.P.
th
10th
day
DATED
DATED this
this 10
of October,
2017.
October, 2017.
day of

/s/
R. Jones
Jones
/s/ Rory
Row R.
Rory
R.
Jones
R.
Jones
Rory
Attorney
Appellant
for Appellant
Attorney for
Vernon
Smith
Vernon K.
K. Smith

,
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CERTIFICATE OF
CERTIFICATE
SERVICE
OF SERVICE
th
10th
II HEREBY
day
HEREBY CERTIFY
CERTIFY that
that on
this 10
on this
of October,
2017 aa true
of
correct copy
and correct
true and
October, 2017
day of
copy of
the
NOTICE OF
was served
APPEAL was
the foregoing
the following:
foregoing NOTICE
following:
OF APPEAL
upon the
served upon

Allen
Allen B.
Ellis
B. Ellis
Ellis
Ellis Law,
PLLC
Law, PLLC
12639
Explorer Dr.,
140
12639 W.
Suite 140
W. Explorer
Dr., Suite
Boise,
Idaho 83713
83713
Boise, Idaho
aellis@aellislaw.com
aellis@aellislaw.com

NEED

☒

Peterman
Randall
Randall A.
A. Peterman
LLP
Givens
Givens Pursley,
Pursley, LLP
Box 2720
P.O.
2720
PO. Box
ID 83701
Boise,
83701
Boise, ID
rap@givenspursley.com
ra
ivens ursle .com

RUDD

☒

Anne Converse
Victoria
Victoria Anne
Converse
10548
NW Skyline
10548 NW
Blvd.
Skyline Blvd.
Portland,
OR 97231
97231
Portland, OR

☒
DUKE

Ronald
Ronald L.
L. Swafford
Swafford
Swafford
PC
Swafford Law,
Law, PC
655
Woodruff Ave.
Ave.
655 S.
S. Woodruff
ID 83401
Idaho
Idaho Falls,
83401
Falls, ID
rons@swaffordlaw.com
r0ns@swaffordlaw.com

NEED

☒

Judge
Cheri Copsey
Judge Cheri
Copsey
Front Street
200
Street
200 West
West Front
ID 83702
Boise,
83702
Boise, ID

☒
DUKE

Hand
Hand Delivered
Delivered
U.S.
Mail
US. Mail
Facsimile
345-9564
Facsimile (208)
(208) 345-9564
E-Mail
E-Mail
Hand
Hand Delivered
Delivered
Mail
U.S.
US. Mail
388-1300
Facsimile
Facsimile (208)
(208) 388-1300
E-Mail
E-Mail
Hand
Hand Delivered
Delivered
U.S.
Mail
U. S. Mail
Facsimile
Facsimile
E-Mail
E-Mail
Hand
Hand Delivered
Delivered
Mail
U.S.
US. Mail
524-4131
Facsimile
Facsimile (208)
(208) 524-4131
E-Mail
E-Mail
Hand
Hand Delivered
Delivered
U.S.
Mail
U. S. Mail
Facsimile
Facsimile
E-Mail
E-Mail

/s/
R. Jones
Jones
/s/ Rory
Rory R.
Rory
R. Jones
Jones
Rory R.

,
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TO:

Clerk of the Court
Idaho Supreme Court
451 West State Street
Boise, Idaho 83720
(208) 334-2616

:IN THE SUPREME COURT OF THE STATE OF :IDAHO
- - - x Docket No. 45313

IN THE MATTER OF THE STATE OF
Victoria H. Smith,
NOAH G. HILLEN, in his capacity as
Personal Representative of the Estate
of Victoria H. Smith,
Petitioner,
vs.
VERNON K. SMITH, JR., individually,
and in his capacity as the former
attorney-in-fact, agent and/or
fiduciary for Victoria H. Smith
and/or the Estate of Victoria H.
Smith, and in any other capacity
relevant to these proceedings; and
DOES 1-20,
Respondent.
-

-

-

-

-

-

- X

NOTICE OF TRANSCRIPT OF 350 PAGES LODGED
Appealed from the District Court of the Fourth Judicial
District of the State of :Idaho, in and for the County of Ada,
Honorable Cheri Copsey, District Court Judge.
This transcript contains:
07-08-15
12-14-15
07-11-16
08-23-16
09-26-16
10-03-16
10-14-16
05-05-17
07-14-17

Motions Hearing
Motions Hearing
Motions Hearing
Motions Hearing
Motions Hearing
Pretrial Conference
Motions Hearing
Motions Hearing
Motions Hearing

001779

DATE:

October 23, 2017

Tiffany Fisher, Official Court Reporter
Official Court Reporter,
Judge Melissa Moody
Ada County Courthouse
Idaho Certified Shorthand Reporter No. 979
Registered Professional Reporter
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TO:

CLERK OF THE COURT
IDAHO SUPREME COURT
451 WEST STATE STREET
BOISE, IDAHO 83702

ocr 2 3 zo17
CHRISTOPHER D

By KELlE WEG~CH, Clerk
DEPUTY
ER

IN THE MATTER OF THE ESTATE
OF VICTORIA H. SMITH,
Deceased,
)Supreme Court No. 45313
)

)Case No. CVIE-2014-15352
)

NOTICE OF TRANSCRIPT LODGED

Notice is hereby given that on October 18, 2017,

I

lodged a transcript 45 pages of length for the
above-referenced appeal with the District Court Clerk of
the County of Ada in the Fourth Judicial District.

HEARING DATES

INCLUDED~

July 14, 2017

Vanessa M. Starr, Official Court Reporter
October 18, 2017

Date
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'•

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR. THE COUNTY OF ADA
In the Matter of the Estate of Victoria H. Smith,
Deceased.
VERNON K. SMITH, JR., individually, and in his
capacity as the former attorney-in-fact, agent and/or
fiduciary for Victoria H. Smith and/or the Estate of
Victoria H. Smith, and in any other capacity relevant to
these proceedings; and DOES 1-20,

Supreme Court Case No. 45313
CERTIFICATE OF EXHIBITS

Petitioner-AppellantAppellant on Appeal,
JOSEPH H. SMITH, an intestate heir of the Estate of
Victoria H. Smith, Deceased,
Defendant-RespondentRespondent on Appeal,
and
NOAH G. HILLEN, in his capacity as Personal
Representative of the Estate of Victoria H. Smith,
Intervenor -Respondent on Appeal.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
That the attached list of exhibits is a true and accurate copy of the exhibits being
forwarded to the Supreme Court on Appeal. It should be noted, however, that the following·
exhibits will be retained at the District Court clerk's office and will be made available for
viewing upon request.
1.
2.
3.
4.

Petitioner's Exhibit 265- Check Register 1989.
Petitioner's Exhibit 266- Check Register 1991.
Petitioner's Exhibit 267- Check Register 1993.
Petitioner's Exhibit 268- Check Register 1996.

I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to
the Record:

1. Exhibit K (CD) attached to Affidavit of Vernon K. Smith, Filed in Support of Motion to
Dismiss, Judgment on the Pleadings, Compliance with Discovery Requests and Notice of
Deposition, and Request for Attorney Fees, filed May 2, 2016.

CERTIFICATE OF EXHIBITS
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 24th day of October, 2017.

CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
HONORABLE JUDGE CHERI C. COPSEY
CLERK: TYLER ATKINSON

IN THE MATTER OF THE ESTATE
OF:
VICTORIA H. SMITH,

Case No. CVIE2014-15352

Deceased.
EXHIBIT LIST

Counsel for (Other Party) Respondent Joseph Smith is Allen Ellis
Counsel for (Other Party) Petitioner Vernon K Smith Jr. is Erika Judd
PETITIONER'S EXHIBITS
Exbt 200 Holographic Will of VK Smith
Exbt 202 Check 5366 to Joseph H. Smith
Exbt 203 Check 5415 to Joseph H. Smith
Exbt 204 Check 5821 to Joseph H. Smith
Exbt 205 Check 5899 to Joseph H. Smith
Exbt 206 Check 5908 to Victoria Smith
Exbt 207 Check 5914 to Vernon K. Smith
Exbt 208 Holographic Will of Victoria Smith
Exbt 209 Greeting Card
Exbt 210 Check 6119 to Joseph H. Smith
Exbt 211 Check 6167 to Joseph H. Smith
Exbt 213 Check 6403 to Joseph H. Smith
Exbt 214 Greeting Card
Exbt 215 Check 6471 to Joseph H. Smith
Exbt 217 Greeting Card
Exbt 218 Letter from Joseph H. Smith
Exbt 219 Letter from Joseph H. Smith
Exbt 220 Letter from Joseph H. Smith
Exbt 220A Letter from Joseph H. Smith
Exbt 221 Greeting Card
Exbt 222 Release and Indemnification Agrmt
Exbt 223 Letter from Sharon and Joe
Exbt 224 Letter from Joe
Exbt 225 Greeting Card
Exbt 226 Greeting Card

Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt

10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
Page 1 of 3
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PETITIONER'S EXHIBITS CONTINUED
Exbt 227 Letter from Sharon
Exbt 229 Letter dated 1/27/1994
Exbt 230 Greeting Card
Exbt 231 Letter from Joseph H. Smith
Exbt 232 Greeting Card
Exbt 233 Greeting Card
Exbt 234 Letter dated 10/19/1994
Exbt 235 Letter dated 10/31/1994
Exbt 236 Letter dated 11/4/1994
Exbt 237 Greeting Card
Exbt 238 Letter dated 6/14/1995
Exbt 239 Greeting Card
Exbt 240 Greeting Card
Exbt 241 Greeting Card
Exbt 242 Greeting Card
Exbt 244 Letter from Vernon K. Smith
Exbt 245 Letter from Joseph H. Smith
Exbt 246 Greeting Card
Exbt 247 Greeting Card
Exbt 248 Letter from Joseph H. Smith
Exbt 249 Letter dated 10/18/2001
Exbt 250 Greeting Card
Exbt 251 Greeting Card
Exbt 252 Greeting Card
Exbt 253 Greeting Card
Exbt 254 Letter from Joseph H. Smith
Exbt 256 Obituary for Victoria H. Smith
Exbt 259 Letter from Sharon dated 10/2013
Exbt 265 Check Register 1989
Exbt 266 Check Register 1991
Exbt 267 Check Register 1993
Exbt 268 Check Register 1996
Exbt 269 Affidavit of Case No. 12684-D
Exbt 270 Letter from Vernon K. Smith
Exbt 272 Letter from Vernon K. Smith
Exbt 273 Letter from US Dept of Agriculture
Exbt 278 Warranty Deed 1976

Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt
Admt

10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/25/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/25/2016
10/25/2016
10/25/2016
10/26/2016

Admt
Admt
Admt
Admt
Admt
Admt

10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016

RESPONDENT'S EXHIBITS

Exbt
Exbt
Exbt
Exbt
Exbt
Exbt

2
3
4
5
12
13

Group Exhibit - Greeting Cards
St. Alphonsus Records
Power of Attorney
Conveyance of Assets to LLC
Quitclaim Deed 2012
Quitclaim Deed 2012

Page 2 of
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3

Exbt
Exbt
Exbt
Exbt
Exbt
Exbt
Exbt
Exbt
Exbt

14
15
16
17
24
25
51
64
65

Quitclaim Deed 2012
Admt
Quitclaim Deed 2012
Admt
Quitclaim Deed 2012
Admt
Quitclaim Deed 2012
Admt
Certificate of Death
Admt
Group Exhibit - Family Pictures
Admt
Appraisal 2008
Admt
Neighborhood Map
Admt
List of expenses
Admt-Illus. Purp. Only

Exhibits Not Admitted
Petn Exbt 257 Email
Not Admt 10/25/2016 &
Petn Exbt 274 Financial Records
Under Advisement
Resp Exbt 8
Letter from Vernon K. Smith
Not Admt
Resp Exbt 10
Motion for In Cam. Interview Not Admt
Resp Exbt 57
Affidavit
Not Admt

10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016
10/26/2016

10/26/2016
10/25/2016
10/26/2016
10/26/2016
10/26/2016
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
In the Matter of the Estate of Victoria H. Smith,
Deceased.

VERNON K. SMITH, JR., individually, and in his
capacity as the former attorney-in-fact, agent and/or
fiduciary for Victoria H. Smith and/or the Estate of
Victoria H. Smith, and in any other capacity relevant to
these proceedings; and DOES 1-20,

Supreme Court Case No. 45313
CERTIFICATE OF SERVICE

Petitioner-AppellantAppellant on Appeal,
JOSEPH H. SMITH, an intestate heir of the Estate of
Victoria H. Smith, Deceased,
Defendant-RespondentRespondent on Appeal,
and
NOAH G. HILLEN, in his capacity as Personal
Representative of the Estate of Victoria H. Smith,
Intervenor -Respondent on Appeal.

I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
·
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:
RORY R. JONES
ERIKAP.JUDD
WILLIAM A. FUHRMAN
ATTORNEY FOR APPELLANT
BOISE, IDAHO

ALLEN B. ELLIS
CHRIST T. TROUPIS
ATTORNEY FOR RESPONDENT
BOISE, IDAHO
RANDALL A. PETERMAN
ATTORNEY FOR INTERVENORRESPONDENT ON APPEAL
11111
,,,,.
BOISE, IDAHO
,,,,
r..''RT
.., ,,,,
41/f
,, c.,vv
,,
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OF
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CHRISTOPHER D. ~fl
Clerk of the Districti:ahi

.

OCT 2 4 2017

Date of Service: _ _ _ _ _ _ _ __
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Deputy Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
In the Matter of the Estate of Victoria H. Smith,
Deceased.
VERNON K. SMITH, JR., individually, and in his
capacity as the former attorney-in-fact, agent and/or
fiduciary for Victoria H. Smith and/or the Estate of
Victoria H. Smith, and in any other capacity relevant to
these proceedings; and DOES 1-20,

Supreme Court Case No. 45313
CERTIFICATE TO RECORD

Petitioner-AppellantAppellant on Appeal,
JOSEPH H. SMITH, an intestate heir of the Estate of
Victoria H. Smith, Deceased,
Defendant-RespondentRespondent on Appeal,
and
NOAH G. HILLEN, in his capacity as Personal
Representative of the Estate of Victoria H. Smith,
Intervenor -Respondent on Appeal.

I, CHRISTOPHER D. RICH, Clerk of the District Court of the Fourth Judicial District of the
State ofldaho, iri and for the County of Ada, do hereby certify that the above and foregoing record in
the above-entitled cause was compiled under my direction and is a true and correct record of the
pleadings and documents that are automatically required under Rule 28 of the Idaho Appellate Rules,
as well as those requested by Counsel.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
13th day of April, 2017.

Deputy Clerk
CERTIFICATE TO RECORD
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